— 


| 


| 


4 


; Clergy-Mans s LAW: 


pF _— 


From the Thirty-nine Articles, Canons, Decrees i in Chancery 


With a T ABLE of the Contents of the © BIEN ind another of the 


To 3 are added the Names of the preſent Biſhops, and other 


o 
= Z = 
— * = A mo rn — 
” 
* ö renn dry 
2 232 * * „ ted a — ae, * 
6 2 : P 
» k ( = 7 
1 . * * 
2 "27 - 
© * * 3 6 
Tr N * 4” \ 
on” . % * 
1 88 
r ay FF 
BY 2 1 * 4 
> TIS 3 
2 2 
N if 
2 
0 Fd 
.- 5 
6 * 
ö — — 1 — 4. 
2 — 
| —- 
8 4 * 
* * 
5 * * " = - 
ba | | 7 H E 


A ue 


Complett Intumbent. 


COLLECTED 


and Exchequer, as alſo from all the 


8 TATUTES 


CHURCH and | CLERGY | 
1 


n pu 


of Churches, and the Parochial Clergy; 


of the L A 


I WII TI WA Ts L. 2 D. late Dean of Bate 


EI by Principal | Matters, 


Chicf Dignitaries of the Church of ENGLAND. 


** 


Bi vos caſte adeunto, Pietatem adbibento, Ops amovento ; Qui = faxit, 
Daus ipfe F Vindex erit. Leg _ Tabular”. 


— 2+ 


'In * SAVOY: 


Printed by HENRY LINTOT, (Aſſignee of Edward Saver, El; for 
D. Midwinter, W. Innys, T. Woodvard, A. Ward, S. Birt, 
D. Bzowne, Meſſ*. Longman and Shewell, J. Shuckburgh. 
C. Osbozne, 4 Worrall, C. pitch, Copbett, - , 


And will be Uſeful to all STUDENTS, and PRAcTITION ERSC 


The Fourth Edition, with large Additions and Alterations. | 


bs tk 


o 
1 q 1 
F 
. 
a 5 : 1 N i. * 
— - 


Digeſied Rr proper Heads for pr Benefit of Patrons| 


G. —— Waller, A. Nutt. M. 


AND | 4 


; COMMON- LAW CASES.” 


L | Relating to the. 


* N 8 - a 
7 * 1 ** WOK * * d 5 * pes” 
. 2 * Ar. „ 
OR ape 


1 2 i "I, k. "of * 4 - Lo 1 Fe * . kk. * N 4 +4 * - a ”* * y 4 by” 0 LE 9 
7 * * 3 * , G . 
q $4 Ty 7 P 2 + A F 4 * * _ K g o 1 5 * ts * - EY 4 7 3 a 
L 7 c - oo j = * ING FE — * F 4 - 
\ x * 7 » 4 „ — 3 * x 1 4 * F 
4 % 5 4 6 : * * * % * Py 0 
ö » f a ** * 5 
8 * F h = * 85 ey a * 
— 
** 5 * * * 7 wt 5 » 4 . FR 7 k 


* 4 — * % 4 ; : . 5 I 6 ; 
| | | ro * wut „ ae a 4 19 94 . ” 
i 3 Nan e bags eg ow er awry Wario + ea eu e os wean ag 446 9 . „ + 40-1 46 ah 1 
k 4s a 4 W 4 3233 * 
4a 1 — 2 » 
_ 2 ; | 
5 e a N „ oy # , — We 4 & 
. k _ — 8 vr” e 0 — — 7 bes. is as 2 * 4 
1 : —  —— — 
a 9 * „ 494 5 5 n | | 
* > 7 4 
„ q . 
* - wh 4 
9 La ® 1 * 
I . * — "ht | - 
| % 5 X ; 
d a ö 2 ö 
: 
9 7 | 
EA «mM 
1 | 4 x — * 
a . » : 7 7 
2 1 
f \ I | 
© 4 . 
| "8 s ; = « 
p * 
Fa = * % 8 F 
= 
43 L ** . * | 
' : * N - 
: * * F 
5 — 
* 
5 ; 1 
0 þ | | 
0 — 4 - ; 4 #4 8 | 5 
. oy 
* ? 1 
av ; N | 
* F H 
d 4 * * 
'* | 
5 5 
. 8 2 5 
' Wo -- g | ; 
, ö ; F © „ 1 
J 4 9 A * - $4 1 S © Þ 
' * 4. #%- ** . J 
* N 4 9 
— & I 
= b ' 
* N N 
, $ ”” , 1 
1 * 
# . | 
xt R i [| = = 
Z : 1 ” 5 7 . 5 
: E 
” K . E * - 
- Y s g Fe : 
= 
A 7 * Oy % 
: ; | ; | 
. + : * © +4 © > = 4 F To 9 * þ N 1 
o d. 3 * , 4 Fi * # n 7 } . 
" ” 4 * * * 3.44. 4 S #® 1 — * . ? 4 * 1 
* ” * — * 
4 4 + o * $ 4 1 b 
— y » . 
4 1 ; 
7 * $ : - 1 1 
h * N 5 w "-v * ” I. 1 
* F . : 3 T * ＋ 4 F R * 4 r * . - 1 * * * 5 — 7 F : : 
4 we 3 * 942 * A 3 1934 * / a K *# 1 a 9 g 
. * 
1 
F A, * | 
* i 
| | * 6 5 : 
— * 1 * N A 
2 * * 2 * 5 * 2 þ ; f 
1 yo y I 
2 75 £ * 3 , F % 
a . : 4 
a G yg * $ © \ 
: 4 : ot * 
* # ** 1 1 * * 8 ö 
* - 
* 
avs 
g — 
7 % 


* 
= LY 7 -» & I : * * 4 2 " = 
» a - * 4 * 2 ˖ 1 2 . 2 be 
- 4 3» % ? 1 - , P * » : £ 
- þ- 4%; 4 - : Fa ” - $3 
2 q 4 d 1 
* = by 2 7 4 4 " * 
7 bl # = 4 * 7 3 — " 2 ** % * ** od * 
$ 4 wo » _ - * : 
„ 1 
1 a 
© 
- S* * 4% 8 * : 4 
: 2 
= | _ | 2 
— bs * ' 
: : . 5 
* ” 
+ * w > 2 % F- > 
= 7 
& b 4 
* 4 # 
Py 4 v . * : 
* 0 ky * I 
* 
» 
a”; 
. 
* 
A , = a” * 4 8 
* i % N . x 
: 4 2 
5 . - 3 
4 - F L 
3 £ -” : * 3 
; 5 1 5 _ 5 A? > 
* 2 : * - * F 
. J * a | 
5 "a * I ' 
& | 2 ] ; 
9 f 5 
80 7. 
7 
. * 1 % * 
o EY - * 
1 * 
P £ 7 i 
7 
; " - x 
4 « = 
* . * 
* 
* 
- ; : 8 » * 1 
G * OI . 
=” * 
X ” 3 F / 4 4 
9. = a . 4 
* SS > s * 1 ; 
0 2 « - % 
8 1 
A - * 1 
* 2 
0 - „ 
** = 
b % — 
J £ ” . 
% 
U * Md Py 
. 3 a 2 1 4 
* 
- 8 © * 
% E 
Pe 92 15 * * — - . — uu - 8 _— | 
- — " . 4 4 N 
0 - 
, * "7 ; 
— 2 a: * £ 
* 
« | 1 1 
93 : i c 
5 < — 
i F 
» — Y 
: © if 
- i 
* 
N / 
4 4 
* 7 
- 
"ww * - = o * * — - 
1 p 
1 * Fg - 
5 U 4 4 * 
. 
7 * " - "4 4 
- 
* 
— \ 1 * 


— 2» 9 
= * 
o 1 * v 
. * * 
«a - * * * 3 — * - © % * 
— FP 
* 8 6 4. ne 0 3 * ww — ˙ (» r——:ͤ OT a — 5 * = 4 
_ « _— * — 23 9 1 1 
9 . — 
. 
/ X 
4 _ 
= 


—- : | 
[4 0 
1 
: 4 « | 
| F 
» % / 
þ 0 
4 0 * 
— * 
4 1 l 0 
- - . ws 
0 . 
4 « * — 
- 
* ö 7 
— 1 188 1 2 2 2 . . l «+ 
FRY FWSY \ . =O Mie ** 8 Wwun 2 — 0 » - ; £ . "_ l , 5 


W oz 7 
Oy p ? aeg N = 
- vi Jl _ ©, 4  —_ N = —_— 
3 3 Say 


. K 1, why 

e 
Fn Dp wt ma 
on 


* 
* 


e 


22. 


* 


o I ö 
* i - _— 7 5 % | ; \ 
we ; 6 


 Ltbo' it mi CE) ſeem needle fo Preface 2 new Edition if the enſuing 

Treatiſe with any prehminary Diſcourſe, (the former having jo 
1 ſucceſsfully paſſed the ' Preſs, and received from the lrarned Part of 
Mankind that Applauſe they juſtly merited) ; yet to comply with the Rec queſt 


of ſome Perſons of emiment Confiderati on, and tos ſatisfy the Cu ol of 


others, we have. thought fit in this Place to 8! ve the Reader ſome brief 
Account both of the Author and a a of the We ork; * eſpecially of its additional 


Contents fince the firſt Impreſſion. 3 a 


Firſt, As to the Author, the 7 icli Page informs you Ne his Name . 
Tj tles, py. the. excellent Matter and Method of the Work fhews him to 
be of great Learning and Experience therein, and every Way quali feed 
to write on ſo important a Subject; and indeed both the Method of bis 


: Education and the Courſe Ll his Studies had July PRI him for 
that End. 


He had © has converſant in contemplati 19 the Lawn of God and 


Nature, the Rules of Reaſon, the Precepts of Morality, the Foundations 
of Property, the Diſtinctions of Right and Wrong, and whatever elſe 
is neceſſary for the Profeſſion and Practice of the CIVIL Law; and 
was accordingly admitted ta the higheſt Degree therein, viz. LL. D. 


But ſoon after, declining Courts and judicial Clamours, he choſe rather 
fo wait at the Altar, and devoted his future Life to Religion and the 


| Service of God. 


Our Author being thus employed in a Jani 4 parochial Cure, ws, 
the Deanery of Battel in Suſſex, he was ſoon apply'd to by his Neigh- 
bours, as @ Perſon able to adviſe them in the many Doubts and Dif- 
ficulties that daily occurred to them; when finding many of his Brethren 
molefted by dubious Titles, and exerciſed with a Multitude of vexatious 
Diſputes, he thought it Charity and Juſtice to ſpend ſome vacant Hours 
in fating the Tenure Eccleſiaſtical Benefices, the Capacities and Incapa- 

| -. = " cities 
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; AY OOF 'To the Reader. 8 


: Cities of . py the Method of Admiſſions Inſtitutions ak In- 
ductions; and in ſhort, the whole Conſtitution of our Church and Kingdom, 
Telating to the Rights and Properties of our En glich Clergy, and the Means | 
| "of obtaining and defending them, more eſpecially of the Fruits and Profits #4 
8 Benefices ; to whom they belong, and bow copered if detained. Of Leaſes © 
7 ; © made by Biſhops, Parſons, Vicars ald ot ers, of * Eccleſiaſtical Benefices ; of 
3 void Leaſes, and bow made Good; Of Tithes; And of the Payment of them 
* in London; Of Prædial, Perſonal and Mixed Tithes, and in what Manner 
a ak Of great and ſmall Tithes ; How they and other Church Duties are 
TX Of-:Aﬀions 150 wt ſetting forth of Tiber 3 Of uy 
| ay 2 * J * 
2 e had 1 1 „ 7 many Trop 5 <orit upon this Argument 
by Doderidge, Degge, Godolphin and others, but found them either ſo te- 
dious and immethodical in one Reſpect, or ſo obſcure and imperfect in - 
other, that. it induced him to undertake a_more methodical, clear and þ 


Eo 5 Account of thoſe Matters, with fuch « a full Reference to all. Statute 5, 
8 95 mon Law Caſes, and binding Authorities, as to render 4 a complete Bud 


³* om * 


of the Clergyman's Law. 3 e 


33 4 % WE 


Secondly, Fl 70 the W ork, as 22 ehilarged. it is mt certain, that 10 Per- 
Vormanre of this Nature can be a full and conſummate Piece in any ont Edi 
ion, or indeed in any one Age, but it muſt of Neceſſity admit of continual At: | 

terations and. Improvements ; for that in every Reign, nay almoſt every Seffion 
of Parliament, the Rights and Cuſtoms of the Church and Clergy may have 
received ſome Reftriftion or Amplification, The Proprietors therefore pre- 
vailed on a Gentleman, to inſert ſuch Matters i in the third Edition as might 
be uſ ful and Satisfafory to the Reader; and he made ample Additions 
accordingly; but at the ſame Time could not forbear to interſþerſe ſome 
favourite, Notions of his own, which were never in the Contemplation of the 
Proprietors, nor ſuitable to the Work, nor acceptable to the Publick. Of 
theſe this Volume is now purged in this Fourth Edition, and there are above 
L Two Hundred Inſertions from choice Reports and Statutes publiſhed in 
- 5 Zhe laft TRY Years. 


So that this Treatiſe being now as near as poſſible adopted to the preſent 

State and Circumſtances of Things, we may without Vanity recommend it 

as the moſt perfect Work of this Kind, and as the moſt uſeful and beneficial 
of all others, both to the Biſhops and their Clergy, to the Magiſtrates and 

their People, to the Patrons and their Clerks, to Common Lawyers, Civi- 
lians and Divines ; and in brief to all Profeſſions, Orders and Degrees of 
Men, who are willing to underfiand the Laws and Conſtitution 23 the 


Church and Clergy of — 0 
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CHAPLYH. Where, and by what Plea, the Spiritual Court ſhall be 
ouſted of Juriſdiction; and upon what Suggeſtions Probibitions (in ſuch 
Caſe) are to be granted. 636 
CH AP. LVIII. Of Actions on the Statute of & 3 Ed. 6. cap. 13. 
for not ſetting forth of Tithes, by whom and. againſt whom to be brought. 
And of Declarations, Pleas, Evi dences, Verdicts and Judgments in ſuch 
646 
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Of the Original of Eceleſiaſtical Benefices, _. 
their Kinds, &c. by what Means they be- 
come void. Of Voidance by the Act of 
GOD. From what Time Lapſe ſhall incur 


upon ſuch Avoidances. 


H E Subject Matter of the enſuing Treatiſe more eſpecially Eccleſtaſti- 
relating to the Laws of Ecclefiaſtical Benefices, it may not * 
be thought improper in the firſt Place to give the Reader 
the proper Senſe of the Word Beneficium, with a general 
View of the Original Inſtitution and Erection of Eccle- 
ſiaſtical Benefices, and ſhew their ſeveral Kinds, Natures and Qualities 
with their reſpective Incidents, Privileges and Appendixes. 
I ſhall therefore begin with a Definition or Explanation of the Word Beneficium 
Beneficium or Benefice. Tho' now properly reſtrained to ſignify an Eccle- —_— . 
ſiaſtical Living, Dignity or Preferment, yet its Uſe originally ſeems to have 4 day" an 
been founded on the Feudal Law, and therein to ſignify ſuch a Portion of dor. Lib. 1. 
Lands or other immoveable Things, as were freely granted by Lords and Stn = 
reat Men to their Vaſſals or Dependants for their Stipends or Maintenance; men. jur. A 
and at firſt were called Munera or Rewards, while revocable at the Will Feud. c. 2. 
of the Lord, but Beneficia or Benefices, when Temporary, or held for a . 3 
certain limited Time, as for Life or Years, &c. But when by Degrees thoſe-us — 


Temporal Tenures became Perpetual and Hereditary, they then left their Gta Vide 


8 p p | Il i 
former Name of Beneficia, (which were only Temporary for Life,) as more kat & Spel- . 


peculiarly adapted to the Eccleſiaſtical Livings, and retained to ſuch Tem- man of Feuds, 


| | c. 2. & ejus 
poral Tenures the proper Name of Freuds. 1 


= | But verbo Benef. 


—_ A 
8 


Phil. e. 4. 
Colloſ. c. 4. 


1 Theſ. c. 2. 
4. 
2 Theſ. c. 3. 


Acts c. 11. 
Rom. c. 15. 
Gal. c. 3. 

1 Cor. c. 16. 
2 Cor. c. 8. 


Vide Hoſpi- 


nian de Ori- 
gine bonor. 


Eccleſiaſticorꝰ. 


7 y 9 " The Clergy: Man's Law: 5. | Cap. 1. 
Ecciellalli- . 5 R as to | Ectlefiaſtical 08 we may obſerve, That no ach Ting, 
SE as the Word is now underſtood, could be in Being i in the earlier Times of 
3 Chriſtianity, For (as Biſhop Barlow and others have obſerved) Tythes 
Barlow's or Eccleſiaſtical - Benefices were never heard of for many Ages in the 
3 Church, and that no Mention is made of them in the Grand Codex of Ca- 

flew of nons, which ended in the Vear 451, and next the Bible is the moſt authen- 
bras tic Book. in the World. And it thereby appears, That both Churches and 

5 chen, dufipg ole N opynaigey by F its and 
Vide Codi- blatzons. only; \ : 
ing ar 4 Tis further obſer vable, "that i in the Beginning of Chriſtanity y, the Church 
4" of Jeruſalem had all Things in Common, they ſold their Goods and Eſtates, 
Acts c. z. & and brought the Money into a common Cheſt or Treaſury, and by a peculiar 
2 Bond of Charity contributed all they had to the Support of the Church and 

their Holy Religion: they made at firſt the Apoſtles themſelves Overſeers 

and Superintendants of ſuch Cheſt or Treaſury, who diſtributed to all Men 

accorging to their Wants ;. bur as the, Number, of Bclievers increaſed; the 

Apgities found they couldnot Well <XEQUtE: their Offices of a higher Calling, 

Acts c. 6. 1. e. Praying, Preaching, Baptizmg, Sc. and Rkewiſe attend on thoſe daily, 
perhaps hourly, Diſtributions; whereupon, with Conſent of the whole Church, 

they created ſeven Deacons, whoſe Office was to attend on and relieve the 
Neceſſities of the Believers, out of the Stock depofited in ſuch common 

Cheſt, which Stock we may well eſteem the firſt Inſtance of an Eccleſiaſtical 

Benefice. 

Rom. c. 12. is true we . no Authority from Scripture or Eccleſiaſtical Hiſtory, 

„ct  , That this Practice of the Church at Feruſalem, as to a Community of 


Goods, &c. was comply'd with by the Churches of other Places. On the 


contrary, tis very certain, that the Churches at Rome and elſewhere kept up 
a Propriety in Things, even in the earlieſt Times, as will abundantly appear 


from the Texts cited in the Margin; and that other Churches practiſed the 


like, appears from 1 Tim. c. 6. where the Rich are exhorted how to uſe 
their MEG 8 St. Fohn alſo approves of the like Propriety in his firſt 
Epiſtle, c. 3. v. 17. ſo does St. Paul, Heb. c. 13. v. 5. 16. and St. James 
in the 2d W. of his Epiſtles, v. 15, 16. 

But it muſt be confeſſed, That thoſe other Churches had alſo, like that of 
Jeruſalem, a general Cheſt or Treaſury, whereto ſuch Chriſtians, as reſorted 
to their Aſſemblies, brought their voluntary Gifts and Oblations. This is 
Evident both from divers Texts of Scriptures, and the Writings of the elder 
Fathers; for Juſtin Martyr in his 2d Apology, and Tertullian in his Apo- 
logy, ſpeak of ſuch Gazophylacium, or Treaſury-Cheſt, wherein were de- 
poſited the monthly Oblations, and thereout were the Prieſthood maintained, 


which were the only Benefices they then enjoy'd. 
Theſe monthly Collections (though ſomewhat varied in the Form and 


Manner of collecting) ſeem to have continued both in the Eaſtern and 
Weſtern Churches down to the Time of St. Cyprian, (who mentions them) 


7, e. circa Annum 240. about which Time Fabian Biſhop of Rome (as tis 


ſaid) ordained, that the Oblations of Bread, Wine, &c. which formerly 
| uſed to be every monthly Sunday, thould henceforth be made weekly, 


7, e. every Lord's-Day, and it is probable, that other Churches ſoon followed 
this Order, whereby the Clergy became better ſupply d. 

But we have fo good Authority to prove that they had then any other 
Manner of Benefices than thoſe before- mentioned. 

Indeed Origen (who lived aboũt 215) mentions Church Revenues; and 
the Church of Rome pretends to have Lands and Poſſeſſions in the Time of 


Antoninus Pius, i.e, circa Anniim 140, and to prove it produces a Decretal 
I Epiſtle 
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Epille of 8 Pius 1 but tis "lain PHT meant no more Wan the Ecctelalt- 
voluntary Oblations before-mentioned ;: and the Epiſtle of Pope Pius has 4 . e 
been long ſince proved to be forged and ſpurious. And both Origen and C — 
St. Cyprian ſhew that the Clergy of their Times, 1. e. circ. 2 50. were main- Vide He. 
tained by Free Gifts and Oblations wack Vide Orig. Hom. 11. in Num b. 3 

and Cyprian, Lib. 1. Epiſt. 7. 

But not long after, f. e. in the Reign of the Emperor Valerian, 2 Note, ſome 
began Auno 2 56, we have good Proof of the Churches being poſſeſſed of ee * 
Houſes and Lands; Pope Urban about that Time decreeing, ut Eccleſia Time of Phi- 

prædia ac Fundos a fidelibus oblator reciperet, hac tamen lege, ut divideretur li ip I. Chri- 
proventus Clericis omnibus viritim, nibilgue cujuſpiam pri vatum eſſet, ſed in wy 32a 
Commune Bonum. Hereby the Church was firſt enabled to take Grants and 
Donations of Lands, but on this expreſs Condition, That the Rents and 
Profits thereof ſhould be applyed to the Maintenance and Support of the 

whole Body of the Clergy in common; and this may be denominated a 
ſecond kind of Church Benefices. 

Tis obſervable from Hiſtory, That under this Pope Up bar, the Church, 

(now abounding with Superfloitics) began to affect Pomp and Grandeur, 
and uſed in the Adminiſtration of the Lord's Supper, Veſſels of Gold and 
Silver which hitherto had been only of Wood or Glaſs, 

And although from this Time to that of the Emperor Conſtantine the 
Great, the State of the Church was very uncertain, by reaſon of the diffe- 
rent Affections of the ſeveral Emperors towards it, yet we find both the 
Power and Profits thereof were ſtill increaſing. . 

For tho' Valerian, towards the End of his Reign for 1 two Vears, 5 
(i.e. Annis 258, 2 59. perſecuted the Chriſtians, yet his Son and Succeſ- 
ſor Gallienus reſtored Peace to the Church, under whom it flouriſhed near 
ten Vears; beſides which Aurelian (who began Anno 269.) was firſt well 
affected thereto; and when he afterwards became a Perſecutor, he within 
two Years. ended his Life, circa Ann. 275. and there is ſo little ſaid of his 
four next Succeſſors, 7, e. Tacitus, Florianus, Probus and Carus, that we 

may well conclude they did little harm to the Church, nor indeed had they 
Time or Leiſure to effect it, their Reigns being turnultuary, and ſcarce ex- 
tending in the whole to nine Years, 
Diocleſian ſucceeded Anno 284. and for his firſt eighteen Years the 
Church enjoyed a tollerable Quietneſs. Indeed in his 19th Year, tis ſaid 
he commenced Tyrant and Perſecutor, ſo that he ſubverted the Chriſtian 
Church, burnt their Bibles, confiſcated their Goods, &c. and this ſevere 
Perſecution by him and Maximinus, laſted ſome lay ten Vears, but by 
others it laſted not much above two Years, For Anno 302. both thoſe : 
Emperors abdicated their Government, and in the Year 306. Conſtantius 
dying at York, his Son Conſtantine the Great ſucceeded, and from the Be- 
ginning was favourable to the Chriſtians. Indeed at the ſame Time Maxen- 
tius tyrannized over and perſecuted the Chriſtians, but in the Year 311. 
Conſtantine overcame and flew him, and thereupon publiſhed his Edicts in 
Favour of the Chriſtians, which licenſed the Building and Endowment of 
Churches, and thereby eſtabliſhed” that Species of Eccleſiaſtical Benefices 
which the Church is at this Time poſſeſs'd of. 

But though this was the Original of Eccleſiaſtical Benefices, yet the Me- 
thod of conferring the ſame by Admiſſion, Inſtitution and Induction, was 
not introduced till long afterwards ; for many Ages after Conflantine S 
Time, whoever founded a Church had the Power of conferring the ſame 
by Donation only; or if it were erected in a City or populous Town, the 
ſame was often conferred by Election of the People, of which Eigſebius 
gives ſome Inſtances in the Eaſtern Church, and divers of the 8 
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Eccleſtaſti⸗ 
cal Benefl. 
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88 he like to have been practiſed in the Weſtern Church; and 
Megeray ſpeaking of the Practice of the Gallican Church about the 1oth 
Century ſays, That till that Time the Voice of the N in conferring 


T7 Church Benefices was eſteemed the Voice of God. 


And as to the Ancient Practice here in England, it may be proved by 


good Authority, that the' Patrons of Churches did originally either grant 


Two General 


Queſtions re- 
lating to an 
Incumbent. 


Vid. ca. 14, 
BS. 0, 


Things to be 


known in or- 


der to the 


Firſt, 


| Voidance by 


Death. 


1. Avoidance 
by Death, 


ing of the 'Tythes 'of ſuch a Manor (or Pariſh) being 


the ſame by Donation only, or (Which is of like kind) confer them on 


their Clerks by Collation and Livery, in like Manner as they till do to 
free Chapels and Donatives. Yrde 3. Salk. 195. And that Patrons here in 


England continued ſo to do, till this Right of Donation or Collation was 


extorted from them by Papal Canons and Decretals, appears from the Au- | 


thorities cited by Mr. Selden i in his Hiſtory of Tythes. Chap. 6. _ 2. 
& chap. g. par 4. GS. 

And 4 the fd Mr. Selden has alſo ſhewn us, that Tythes were not 
eſtabliſhed here in England, till towards the End of the 8th Century, 
7. 6. circa Ann. 786. ſo I take it no Eccleſiaſtical Benefice could properly, 


as the Word now ſignifies, be erected here, till about the ſame Time. For 


as Tythes and Eccleſiaſtical Benefices appear then to be Correlata, and that 


one could not exiſt without the other, ſo it. alſo appears, whenever any 


Eccleſiaſtical Perſon had any Portion of Tythes granted to him out of cer- 
tain Lands, this naturally conſtituted an Eccleſiaſtical Benefice ; the Grant- 


in Fat a Grant of 


the Benefice, as a Grant of the Benefice does imply a Dung of the Tythes, 
And thus the Relation between Patrons and Incumbents, where the Church 
was of the Lord or Patron's Foundation became analogous to that of Lord 
and Tenant by the Feudal Law. 

And this ſhall ſuffice as to the Original of Eccleſiaſtical Benefices. 

Now the Law relating thereto, ſerves chiefly to reſolve theſe two Gene- 
ral Queſtions : Firſt, by what Means a Perſon may make. himſelf complete 
Incumbent of an Eccleſiaſtical Benefice ? Secondly, What are the Effects 
of a complete Incumbency ? In ſpeaking to the Firſt of which, (before I 
ſpecify the ſeveral Ways, by which a Perſon may take a Title to an Eccle- 
ſiaſtical Benefice) I ſhall ſhew, what Things are to be known and done i 


order thereunto. 


Firſt then: A Perſon that would be beneficed with an \ Rock Gaftical Pre- 
ferment, ſhould be inſtructed, by what Means ſuch Preferments do become 
void; to the End, that he may find out ſome vacant or void Place, wor- 
thy his Acceptance. Now Voidances of all Eccleſiaſtical and Spiritual Pre- 
ferments do happen, either by the Act of God, by the Act of the Party 
incumbent thereof, or by the A& of the Law. 

The moſt uſual and known Means, by which any Spiritual Promotion 
doth become void, is by the Act of God, viz, the Death of the Incum- 


bent thereof; and ſuch Avoidance doth commence from the Day of the 


Death of ſuch Incumbent; and the Patron is oblig'd to take Notice of it at 


his Peril, and not to expect an Intimation from the Ordinary. Mich. 1 5 


Lapſe. 


From what 
Time to be 
accounted. 


El. 3. Leon. 46. Fenk. Cent. 6. Caſe 92. Mich. 15 & 16 El. Dyer 327.9, 
The Law, 1 find. hath been holden to be, that the fix Months for Lapſe, 
upon ſuch an Avoidance, ſhould not be accounted but from the Time the 


Patron could reaſonably be ſuppoſed to have Notice of the Incumbent's 


Death ; eſpecially if the Patron or Incumbent ſhould happen to be beyond 
the Seas, or in ſomeremote County within the Realm, at the Time of ſuch 
Avoidance, And there hath: been alſo a Canon made to that Purpoſe, 
Rolls 2 Abr. 363. But by the Common Law of England, the fix Months 
ſhall, I ſuppoſe, be accounted from the Time of the Death. Cateſby's Caſe, 


6 Co. 62. Dr. and Student, 8 31. J. 116. Degge's Par/. —_ fx10. 
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Of Va Ns 557 22 on, both by Lunn and 

by Statute Lau; and of the ſeveral 'Effetts 
of ſuch -FONACRes. Of 1 * incum- 
Patible. 1 non 


HE next Means, by which buch Prafirntir doth become ou; — 2 
is by the Act of him that is the Incumbent thereof; Which is ei Pf 

ther — . his Ceſſion or Reſignation A Church-Preferment is ſaid to be vold 2. Voidance 
by Ceſſion, when the Incumbent thereof doth take a ſecond 'Benefice that © Refrain. 
is incompatible ; (what Benefices are incompatible, will afterwards appea y0— 
in this Chapter.) And Firſt, if an Incumbent of a Benefice, with Cure of By 5 44 
Souls, doth take a Benefice with Cure. Hz. 41 El. Di gby's Caſe, Co. 3 mefice 
V. 79. a. Paſeh. g. Fac. Davis, J. 68. In which Caſe, his Firſt Benefice 5 
was either of leſs or greater Value than 8 7. per Ann. if of leſs Value, yet by 

his Acceptance of a Second with Cure, it is at this Day in Jure void by the 
received Canon Law. Hl. 22 Fac. Evans and Aſcough's Caſe, Latch 243: 
And there needs not any Sentence Declaratory in the Spiritual Court, 

make way for the Patron's Preſentation; for he may immediately ike 

upon (without either Deprivation or Reſignation) preſent a new Incum- 

bent to the ſaid Church, and require his Admiſſion. 25 E. 3. 55. b. Dr. 
& Stud. 126.6. 26 E. 3. 1. Trin. 14 Car. B. R. King v. Baldock, 2 Rolls 

Ar. 360. 5 E. 3. g. Hil. 22 & 23 Car. 2. Shute v. Higden, Vaughan 131. 

Hil. 24 E. z. 30 & 33. 9 E. 3. 22. 10 E. 3. 1. 11 H. 4. 37. 6. & 60. 

12 H. 8. 6. 14 H. 17. Fitz, M B. 34. Tin. 39 El. Armiger v. Holland, 

Moor 542 & Holland's Caſe, 4 Co. 75. Hil. 22 Ja. Evans and Lun. v. 
dae Palmer 470. And if the Biſhop doth refuſe the Patron's Clerk, 
a Quare Impedit lies for the Patron, Trin. 14 Car. The King v. The Biſhop of 

London, and Baldoct, Jones 405. yet there ought to be a — Decla- Sentence De. 
ratory of che Deprivation in the Court Chriſtian, that Notice may be given © 
thereof, as Popham ſaid, Hi. 43 El. Robins v. Prince, Goliſborough 166. | 

Hil. ꝙ Car. King v. Prif, 9 336. And it is aid, 10 Ed. 3. 1. that 

in ſuch Caſes, both Churches ſhall be void; that is, if the Clerk continue 
as Incumbent of the Firſt, after he bath taken a Second without Diſpenſa- 
tion {as in that Caſe was done) for the Space of two Months ; or however, 8 
if he contend in Law to retain the Firſt: See Robin's Caſe v. Glover and N 
Prince, Hil. 38 El. Moor 434. And by Perning, in 10 E. 3. 1. 4. the 
Conſtitution of Plurality, is a genetal Judgment, and ſtronger binds upon 3 Con- 
Deprivation, than the particular Judgment of any Ferſon: For particular * 
Deprivation may be avoided by Appeal, the other not; and it is ſaid, per 
Cu, that the Council of Lateran was a general Law. received in En gland, Council of 
and is as forcible as an Act of Parliament, which concludes all Partics * 

Paſeh. 1657. in Scaccar. Stavely'v. Uilitbhorn, Hardres Rep, 101. But | 
ſome Opinions are, That the Church is not void, but by Deprivation. 
3-9. 11 H. 4. 37. 19 E. 3, $9. And that the taking of a Second If no eon 

Sets with Cure in ſuch Caſe, ial Deprivation, is no Ceſſion. Paſch. ul 3 
26 El. Godbolt 23. But this is to be undefſtood te the Diſadvantage of the 


Patron; that is, to the making of a _ run from the Ceſſion, no Lapſe, 
| | Notice 


„ he: Clergy: Man's Bar, WW, Ca 5 | 
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Moldance by Notice being given to the Patron thereof. Tin. 39 El. 1 v. Hollond, 


m—_—_— Moor 542. Hil. 41 El. Digby's Caſe, 4 Co. 79. and Jones 404. For until 


Notice. after ſuch Clerk is actualſyſdeprived of his Firit Benefice, and Notice thereof 


given to the Patron, he (though he may) yet need not preſent : But then, 


er ſuch Deprixation, 105 Church is void, in Fado & Jure, ſo that be 
muſt at his Peril prelet; ubd ſo all the Bobks are well teconciled, faith 


Cate. Tin. 14 Er. 575 . in Raldect's Caſe, 4% Janes and Barkly, Rollis 
4 


A. 2. 364. & 365: 7 1 30 Elis. Co. 4. Hollands Caſe, 75 Hil. 19 Car. 
The King v. PfIH O 39) and 40 El. e v. Holland, 3 Groke 
601. The ſame Caſe in Moor 542. Hill. 22 & 23 Gan, 2. Ke v. 
Heigden, Vaugh. 131. 

And if an Incumbent of a Church with Cure under 8 per Vun 
dlͤeth take a Second Benefice with Cure, in which he is alſo inſtituted and 
1f Diſpenſa- inducted, (no Diſpenſation being obtained for the holding of them both) by 


bore ob· which the Firſt is void againſt the Patron, ſo that he 1 reſent, (as is 


Licenſe per- the Clerk a Licence perinde valere, to hold the Firſt with the Second Be- 
inde valere. nefice; this is not a good Licence, although confirmed according to the 


Statute, to take away the Patron's Preſentment, although his Church was 


only void by Force of a Canon, and not by the Statute of the 21 H. 8. for 
by the Canon the firſt Benefice was ſo void, that the Patron might have 
preſented before any Deprivation ; and after the Patron hath once a Title to 
preſent, .this Title cannot be taken away from him by a ſubſequent Licenſe, 
unleſs ſuch a Licenſe: could make a void Church full. Trin. 1 4 Car. 
Baldock's Caſe v. The King, and upoma Writ; of Error affirm'd,; N 


Ab. 2. 3 50. Intrat. 13 Curi Rot. 12 50. & 11 H. 4 38.0. C 59.6. G56. 


5. Hil. 19 Car. 2. Henry Edes v. Halte Biſhop f Oxon, Vaughan 21. 
Valuationof Hut if any Perſon. having one Benefice with Cure of Souls, being of the 
ö yearly Value of Eight Pounds or above, (that is, according to the Valuation 
in the King's Books of Firſt-Fruits and Tenths, as I think the general Opi- 
nion at this Day is; ſo is Humplbreys v. Knight, Croke Car. 456. Daggers 
Par/on's Counſellor 29; Sir Thomas Jones, Rep. 19. But Dyer 237. and 
Bennet and Tinket's Caſe, 3 Cro. 853. and Ney 38 Contra, that is to be 
accounted to the real and true Value thereof) accept and take another Bene- 
ſiice with Cure of Souls, and be inſtituted and inducted in Poſſeſſion of the 
Of the Second ſame, (altho' that the laſt Benefice be but of Three Pounds Value) imme- 
_—_— diately after ſuch Poſſeſſion had thereof, the Firſt Benefice is not only void 
0 in Law, but in Fucto alſo. Stat. 21 H. 8. c. 13. 18 El. Dyer 347. a. 
Mich. 4 Car. King v. Priſt, Hetley 12 5. Hill. 9 Car. King v. Priſt, 
1 Crote 3 57. and Jones 337. 80 has the Patron heat muſt preſent to 
a Living of ſuch Value, fo void, within fix Months (without expecting 
Notice where Notice from the Ordinary) to avoid a Lapſe ; it being then not only void 
e by Canon Law, but alſo by Act of Parliament, in which all Men are Par- 
ties. Tin. 39 El. Holland's. Caſe, 4 Co. 75. Jones 404. Hil. 41 E!. 
-Digby's Caſe, 4 Co. 79. Hill. g Car. King v. Priſt, Jones 337. Mich. 9g 
10 El. Dyer 255. But he need not (unleſs. Notice be duly given) pre- 
ſent, till ſuch Time as his Clerk is inducted into another Benefice. 7 El. 
Dyer 237 Jerk, Caje.g2. Cent. 6. For tho by his Inſtitution he hath 
Curam Animarum, 33 H. b. 13. and the Church is full to ſeveral Purpoſes; 
1f no Ceſſion yet the Words of the Statute are, — And be Inſtituted and Indufed, in 
Py — Poſſeſſion of the ſame, &c. So that until he be inducted, there is no Del 
ſion by that Statute, but only by the Canon Law; by which Law, in ſuch 
"ate alſo, he may be deprived, Hil, 38 El. Ropins v. Gerrard and Prince, 


Maur 


before ſhewed); but before the Patron doth preſent upon ſu Avoidance, | 
the Archbiſhop, (by Force of the Statute of the 25 H. 8.) . grant to 
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Capz. be Compleat Incumbent, 7 
Moor 447. Hil. 41 El. Dighy's Caſe; 4 C. 79. Tin. 1 & 2 Phil, Upidancevy 
and Mary, Agar v. Biſhop of Peterborough and Denn, Moor 12. 2 


But the Patron, if he pleaſe, may preſent ſo ſoon as his Clerk is inſti- — 1ny 
tuted into another Benefice incompatible, although he hath no Notice <ompatible. 
from the Ordinary of any Ceſſion or Deprivation made of the Firſt Bene- 
fice, by Reaſon of his Acceptance of another by Inſtitution, Fenkrns, Caſe 
92. Cent. 6. and although he was only inſtituted into the Firſt Benefice, 
and not inducted, Dzgby's Caſe, 4 Co. 79. or elſe, if he pleaſes, he may glecdion of 
ſue ſuch Perſon in the Court Chriſtian, to have him deprived by Sentence, Patron. 
in this, as well as in any other Caſe, where the Living is void by Canon 
Law only. But then it is beſt, that he either procure the Ordinary to 
proceed to Deprivation, Ex mero Officio; or, that he proceed only as a How to pro- 
Promoter of the Office of the Judge, without ſetting forth his Intereſt as Ceed to Pe- 

Patron: For if he ſhould ſo do, and the Clerk ſhould plead, that the Fm 
Plaintiff is no Patron, but that ſuch an one is, he may have a Prohibition | 
from the King's Court to ſtop him, if he proceed after ſuch Plea. Paſch. | 
31 El. Underhill & Savage's Caſe, 1 Leonard 316. In regard that he may Ir Trial at 

| preſent, tho' no Sentence be given, and try his Title at Common Law; Common 
yet it is ſaid, Paſch. 21 Fac. in Thornton's Caſe, Winch 63. That whether L. 
a Church be void by Ceſſion, doth properly belong to the Trial of the 
Common Law. But that is not generally true, but only or at the moſt in 
this Caſe, v/z. When a Church being ſuppoſed to be void by Ceſſion, the 
Patron thereof doth preſent his Clerk, who is inſtituted, and alſo induct- 
ed; for after the Induction, (becauſe it is a Temporal AR) tis ſaid, That 
nothing ought to be queſtioned in the Ecclefiaſtical Court. Hil. 26 & 27 
Car. 2. B. R. Monday v. Porton, 2 Levinz 125. ſame Caſe, 3 Keb. 325, 423. 
And yet even in this Caſe, when Induction is had, tis ſaid, That the Firſt 
Incumbent may have a Spoliation againſt the new Incumbent, when the Spoliation, 
Firſt retains by Diſpenſation, and that thereby the Plurality ſhall come into and how. 
Debate in the Spiritual Court; becauſe by the Diſpenſation the old Title 
remains. Fitz. N. B. 36. 31 H. 6. 20. See Robins v. Gerrards and Prince, | 
Moor 458. And if Voidance by Ceſſion ſhould not be triable by the Ec- Trial by 
clefiaſtical Judge, the Ordinary could not give Notice of an Avoidance 8 | 
thereby (as he is bound to do in all Caſes out of the Statute;) and ſo Lapſe 
would never run by the Patron's Negligence, nor Cures be duly provided 
for, if the Patron did not pleaſe to preſent without Notice. 

It is not material to the making of a Ceſſion, that the Second Benefice 
with Cure be in another Church than that in which the Firſt is: For where 
there are two Incumbents of one Church, and each of them hath the intire 
Cure of. the Pariſh, (whereof there are ſome Inſtances in this Kingdom) Two Incum- 
if one of them dying, the other doth accept his Benefice, his Firſt is void Tee 7 mY 

thereby; and if the Firſt was of the Value of Eight Pounds by the Year, 2 

it is void by the Statute. Mich. 36 & 37 El. 3 Crote 351. and by Walmſley 

and Beaumont, Paſch. 37 El. C. B. Cooper v. Beauchamp, Parſon's Coun- 
ſellor, but Anderſon doubted. But if it was under that Value, though the 

ſecond was of greater Value than 8 J. yet it is only void by Canon. And 

ſo in other Caſes, by the Words of the Statute 21.H. 8. c. 13. See Robins 

v. Gerrard, Moor 440. | — ene R | 

In all Caſes when a former Benefice is ſaid, by the Acceptance of a Se- Avoidance 
cond, to be void by Canon Law only, before any Deprivation, this is to be I Ge 
underſtood as to the Patron, and for his Advantage only; ſo that he may, if 4 

he pleaſe, preſent, &c. but not as to Strangers: For if the Clerk, before De- 
privation, doth ſue for Tithes of the Firſt Benefice, it is not any Bar againſt 
him to. ſay, That he hath taken a Second Benefice; as was ſaid Tin. 


\ 13 Car. 
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13 Car. B. R. by Juſtice Barkley wen Juſtice Yelverton, in his Argu- 
5 ment of the Caſe of Pref, ſaid was ſo adjudged. Ro/!'s Abr. 2. . 
Year: As Benefices with Cure, of what Value ſoever, are e ſo are 
— Dignities, and alſo a Dignity and Benefice with Cure. By Dignity, that 
Dea Promotion is underſtood, to which Juriſdiction is annexed. 7 H. 6. 27; 
Therefore an Arch-deacon, and a Dean, (becauſe he was wont to take the 
Confeſſions of the Chapter, and may viſit them) 1 5 E. 3. 7. are ſaid to 
be Dignitarians. 5 E. 3. 9. Hill. 22 Ja. in Evans and Aſtough's Caſe, 
Latch 2.36. Quare: But a Parſon is not a Name of Dignity, 11 H. 4. 40. 
nor a Provoſt, 17 E. 3. 31. nor a Chaplain, 27 H. G. 3. nor a Goſpeller, 
Paſab. 41. El. Broughton v. Gouſly, 3 Cro. 663. nor a Prebendary, Evans 
and Aſcougb's Cale, . See 7 H. 6. 27. 27 H. 6. J. 25 Ea. 3. 
 Ceflion-by 41, 24 Ed. 3. Br. Nofme 2 5. Therefore, if any one, having a Bene- 
_ fce with Cure, doth take a Di gnity, his Cure is void by Ceſſion. 5 E. 3. 2. 
ET” Paſeb. g Fac. Davis 68. King v. Horsfall and Wale. Poſeh, 31 Bl. 
-M Under and Savage's Caſe, 1 Leon. 316. But a Benefice with Cure, 
and a Benefice without Cure, being no Dignity, do not void each other. 
And therefore, the Taking of a Prebend doth not make a Ceſſion of a 
Parſonage or Vicarage ; for a Prebend is a Benefice without Cure. 39 E. 
3.44. Paſeb. 3o El. Moor 261. And yet it is faid, That if one that 
is a Prebendary takes a Deanery, his Prebend is void by Ceſſion. 2 
Fitz. Brief Zoo. Hill. 22 Fac. Evans and Aſcough's Caſe, Latch 263, 
But Quere, If both Promotions are not then to be in the ſame Church? For 
'tis faid, That if a Dean accept of a Prebend in the ſame Church, his 
| Deanary i is void; which Caſe need not be ſo.put, if the Rule was general. 
12 & 13 El. Walrond v. Pollard, Dyer 293, _ 10 El. 233. And ſo the 
a. Taking of a Deanery voids a Provoſtſhip had before in the ſame Church. 
E ; E. 3. 9. 10 E. 3. 1. And accordingly, when the Biſhop of Durham 
: had te a Clerk to a Prebend of the Church of St. po Boi and af- 
terwards had preſented the ſame Perſon to the Deanery of the fame 
Church, it was adjudged, that the King ſhould recover his Preſentation | 
to the Prebend aforeſaid, upon this Account ; that it is not lawful for 
One may not any one to poſſeſs two Prebends in one and the ſame Collegiate Church. 
9 Hill. II E. 3. B. R. Rot. 21. Rolls Abr. 2. 361. by which Caſe it ap- 
pPears, that if the Church, void by Ceſſion, upon the Account of the 
_ Canon Law, be of the Gift of the Biſhop, and within his Dioceſe, it may 
Lapſe. go in Lapſe by the Biſhop's Neglect to collate, tho no Deprivation be 
= made of the Incumbent or N otice given of the Avoidance, 
Incompatibi- This Incompatibility, as to Dignities and Benefices without Cure, is made 
lity, Oc. by only by Canon Law, and not by the Statute, 21 H. 8. c. 13. againſt Plu- 


* | Canon Law. 
73 ralities, which extends only to Benefices with Cures; and therefore declares, 


5.6. That no Deanry, Archdeacoury, Chancellozhip, Treaſurerſhip, Chan- 

terſhip, oz Pꝛebend in any Cathedzal o2 Collegiate Church, noz Par⸗ 
Lide dr fonage that hath a icar indued, no2 any Benefice perpetually appꝛo⸗ 
549. pꝛiate, ſhall be Fakten oz compꝛebended under the Name of Benefice 


having Cure of Soul, in any Article of that Statute, (which they 
would have been, as it is ſaid, if no ſuch Proviſo had been added. ) From 


8 which it is, I ſuppoſe, that Coke faith, That it appeareth, Archdeacon- 
| * 4 11 Appropriations, &c. are Benefices with Cure of Souls. 
. 2 What Be- 3 . Lure; For it is held by ſome, notwithſtanding what is 
See e d 3 Goke, that a Deanery, Archdeaconry, Prebend, &c. are not Bene- 
V „„ fices with Cure of Souls, nor had they been comprehended under the Name 
1 Cane 24 of Benefices with Cure of Souls within the Statute\altho' the Proviſo had 
| been omitted; for there js no ſuch Exception out of the — 13 El c. ia. 


: 2 concerning 
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concerning reading the Articles; and yet, if a Dean, Archdeacon or Pre- Uoidance by 
bend, read not the Articles within the Time limited by 13 EL his Promotion CO 
is not void by that Statute: The Reaſon is, becauſe tis not a Benefice with 
Cure of Souls; and a Lay-man might have been preſented to a Prebend, 
Cawley's Laws concerning Recuſants 233. And ſo Hobart ſaith, That a 
Benefice appropriated, doth not by the Appropriation ceaſe to be a Bene- 
fice with Cure at the Common Law, altho' it be not taken to be fo with- 
in the Statute, Colt and Glover's Caſe, Hobart 158. And although it be 
ſaid, if there be a Rectory that is preſentable, and a Vicar endowed out of 
the ſame that is preſentable, that the Vicar, and not the Parſon, hath the 
Cure of Souls, 5 E. 2. Fitz. Quare Inpedit 165; yet I conceive, that 
though the Vicar be in Subfidium Reforis, and to perform the Duties, yet Subſidium 
that the Parſon hath alſo the Cure, at leaſt habitually; for by his Inſtitution, Recta. 
the Cure is by the Biſhop committed to him, 2 Croke 518. and therefore 
ſuch a ReQtory, by taking a Benefice after, incompatible without Diſpenſa- 
tion, will be void at the Canon Law, though not by the Statute 21 H. 8. 
c. 13. as is there expreſſed. And it hath been lately adjudged, that ſuch 
Rectories are Benefices with Cure, in the Caſe of Clarke and Heath, Mich, 
21 Car. 2. B. R. where it was ſaid, That there. were ſeveral Churches in 
England which have Vicars endowed with Cure, and. yet the Parſon had 
a concurrent Cure with them, and both of them took the Oath of Canoni- Concurrent 
cal. Obedience to the Ordinary. 1 Szderfin 426. It was alſo agreed in that — 1 
Caſe, by all the Court, That Inſtitution and Induction was an undeniable Cure of Souls, 
Evidence of Cure of Souls. 2 Keble 556, 
If a Church be void by Ceffion, and the laſt Incumbent keeps poſſeſ. General Par- : 
ſion, and takes up the Tithes, as if intitled to them, till ſuch Time as guns ct. 
the Church is lapſed to the King; and then comes a general Pardon, in by Ceflion. 
which are pardoned and remitted all Titles and Actions of Quare Impedit, 5 
which the King hath, or might have, by reaſon of any Lapſe incurred 
for or concerning any Benefice, whereof any Incumbent was at the ma- 
Fing thereof in actual Poſſeſſion, by the Preſentation of any Patron or Col- 
lation of any Ordinary, yet ſuch Poſſeſſor is not thereby re- intitled to a 
Benefice ſo void by Ceſſion: For if ſo, the Words ſhould (as they are 
not) be ſufficient to make a Plenarty of a Church abſolutely void, and to 
make void a ſecond Church really full; or elſe, not only make the Firſt 
fall, but alſo be a ſufficient Dilpenſation for a Plurality to hold them 
| both ; but ſuch Words only ſettle him that is poſſeſſed upon a Preſent- 
ment made by the Patron, or Collation made by an Ordinary, that had 


uſurped upon the King's Title, that was come to him by Lapſe. Nei- Special Far- 


? 


ther dan any ſpecial Pardon, after ſuch abſolute Avoidance of a Church, 13 
with hat he may retain it, or with any other the like Words, Avoidance. 


make him again Incumbent thereof. Trin. 4 Car. King v. Priſt, 1 Gs. 
357. and Jones 339. But otherwiſe: it is, if the Church was not abſo- 9 
Jutely vaid, but only voidable by Deprivation, or otherwiſe. Hil. 9 Car. 
King v. Prift, Jones 339. 

The Incumbent of a Parſonage being old, he en with the Grantee 
of the next Avoidance join in a Leaſe of the Tithes rendring the Rent 
half. yearly, vis. Midſummer and Chriſimas. Incumbent dies before Mid- 
ſummer-day. The Leſſee gathered in the Tithes, except a ſmall Part 
which he got in afterwards. The Queſtion was, who ſhall have the 
Midſummer. Rent? The Court of Opinion, that the Fee is in the Patron 
during the Vacancy, and recommended it to the Parties to end it by Com- 


promiſe. 2 Vern. 204. Bentham v. W 


1 be Clergy Man's Law: Or, Cap. 3. 
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. 
"We Pluralitier, Ouali fications, Diſpenſations 
ang Commendams. | 
Exceptions to HI 8 Rule, That the Acceptlhg of a 1 Benefice that is incom- q 
the Rule of tible, doth make a Ceflion, or abſolute Avoidance -of the former, f 
3 ne. bath its Exceptions. As Firſt; If a Perſon, having a Benefice incompa- | 
1 fice incompa- tible, be admitted, inſtituted, and inducted, into a Second Benefice in- 
= tible. compatible alſo, but doth not ſubſcribe the Articles of Religion accor- 
HT 1 ding to the Statute 13 El. c. 12. his Firſt Benefice is nat void, 23 & 24 
1 El. Dyer 377. becauſe, by reaſon of that Neglect, he was never In- x 
14 1 e cumbent of the Second; (yet in declaring upon a Voidance, by Accep- * 
=_ || 5 tance of a Second Living, it need not be alledged, that he ſubſcribed the | 
„ E Articles, &c. 3 Keb. 152. 1 Anderſ. 62.) The like Law ſeems to be, 
MF | if a Man, having obtained a Second Benefice incompatible with his former, 1 
14 If by Simo - by a Simoniacal Contract; for in ſuch Caſe alſo, his Preſentation or Col- 
ö i e _— Con. lation, Inſtitution and Induction, are utterly void, and of none Effect in 
1 . Law. Stat. 31 El. c. 6. However the Canon. Law (without a Pardon 
Fr. ö prevent) will reach him in this Caſe of Simony; for by that he may be 
[1.8 deprived. But if he that had one Benefice doth accept of another incom- 
To; - patible, and at his Admittance to the Second did ſubſcribe the Articles, 
3b} but did not within two Months after his Induction read them, his Se- 7 
F cond Benefice is iþſo facto immediately void. Stat. 13 El. c. 11. But „ 
ö Of ſubſcri- when he cannot revert to his former Benefice, becauſe having, at his Ad- „ 
1 n. _— miſſion to the Second, ſubſcribed the Articles, his Admiſſion, Inſtitution 7 
3 aäand Induction to the Second were good for two Months, and ſo made a 1 
1 . Clauſe of Ceſſion as to the Firſt: For the Statute is not, That all Admiſſions, Y 
|: EO 2 13 Inſtitutions and Inductions, to Benefices, where any Perſon is deprived — 
_ | 3' by Virtue of this Act, ſhall be void, as if they never were: For then, 9 
Fo by not reading the Articles, only his Second Benefice had been void, =_ = 
Sf | his Title to the Firſt had been revived : But the Clauſe is, That all Ad- 8 
1 miſſions, Inſtitutions and Inductions, made contrary to the Proviſion 1 
9 of the Act, ſhall be void, as if they never were; but where the Articles 1 
are ſubſcribed in the Preſence of the Ordinary, the Admiſſion, Inſtitu- ; # 
. | tion and Induction, are not contrary to the Proviſion of the Act, Hil. 4 
3 | 22 & 23 Car. 2. Shute v. Higden, Vaughan 131. which ſcems to be war- 3 | 
Wn ranted alſo by the Opinion of Hobart, in the Caſe of Winchcomb v. Biſhop F 
| 179 | e Wincheſter and Pulleſfton, Hob. 167, See the Caſe of the Queen v. Bi- 3 
. = ſhop of Lincoln and Cok, 1 Anderſon, Caſe 136, 5 3 
a | But Note, That though a Clerk at his Admiffion to a Second Bene- = 
= Subſcription, fice did fabſcribe the Articles, yet if the Subſcription was only made in Y 
1 5 before whom. the Preſence of the Biſhop's Chaplain or Secretary (which I have ſome- BY 
2 j ö times ſeen,) and not in the Preſence of the Ordinary himſelf, the Ad- — 
miſſion, &c. is void, and the former Benefice remains full; for che Sta- li: | 
1 tute is expreſs, T hat the Subſcription ſhall be in the Prefence of the 1 | 
v4 Ordinary. w 
= | Diſpenſation f Second Exception from the aforeſaid Rule is, If he that hath one = 
1 ; 5 10-0 MITE Benefice incompatible, before he takes another, being duly qualified, doth MB 
0 obtain a ſufficient Diſpenſation, to hold at one and the ſame Time more 1 
| I „ ; than N 
. 
F 
0 0 
1 ; 
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Cap. 3. The Complete Incumbent. 
than one of ſuch Benefices as are incompatible : For by Diſpenſation, Pluralities, 
a Man, at this Day, with us (though he be not qualified by Degree in Fa, 
the Univerſity, Retainer or Birth) may hold as many Benefices without | 

Cure, of what Value ſoever, as he can get; and likewiſe as many with 
Cure as he can get, all of them, or all but the laſt, being under the 
Value of 8 J. per Ann. (That is, if the Perſon to be diſpenſed withal 

be not uncapable thereof); for tis ſaid, That a Diſpenſation to an Alien 
to take a Benefice, that knows not our Language, is void. Jenhins, vid 11 H. 4. 
Caſe 66. Cent. 7. Hob. 148. Stat. 25 E. ze of Proviſors. For before 60. 
the making of the Statute againſt Pluralities, Diſpenſations were granted freies 
to hold Dignities, yea, Benefices with Cure of any Value, and to any 
Number, as appears by the ſaid Statute ; by which it is enacted for ſuch 
Pluraliſts, That they may retain Four ok their Benefices with 
Cure, that were really entitled to them at the Time of the making 
- thereof, that Statute notwithſtanding ; andXhoſe that had moze than 
Four with Cure, ſhould reſign the reſt, o2 the Patron might pꝛelent 
to them; any Licenſe, Union, oz other Difpenſation, to the con⸗ 
trary befoze obtained notwithſtanding. By which tis clear, that by Nj. 
Licence, Union, or other Diſpenſation, Men held many Benefices, yea, 
with Cure, before that Statute; and by that Statute, the Law is only al- 
tered as to Benefices with Cure, of or above the yearly Value of 8 J. and 
in theſe Words: —That if any Perſon o2 Perſons, having one Be- 5,47. 21 x. 8. 
nefice with Cure of Soul, being of the yearly Ualue of eight 4. 13. 5. 9. 
Pounds, oz above, accept and take another with Cure of Soul, pus, 
and be Inſtituted and Jndufed in Poſſeſſion of the ſame, that then, 
any immediately after ſuch Poſſeſſion had thereof, the Firſt Bene⸗ 
lite ſhall be adjudged in the Law to be void. (Which is the ſame that , x, 607 
the Canon Law ſpeaks, but not ſo general.) F. 10. And that it ſhall be law⸗ 853. 
ful to every Patron having the Advowſon thereof, to pzeſent another, 1 % 316. 
and the P2eſentee to have the Benefit of the ſame in the like Man⸗ 
ner, as tho' the Jncumbent had died oz reſigned; any Licence, Union, 
o2 other Dilpenſation to the contrary, #c. And every ſuch Licence, 
Union oz Oilſpenſation had contrary to the Act to be utterly void, xc. 
And after it is enacted, F. 11. That every Licence, Union oz Diſpen- 
Cation hereafter to be obtained, contrary to this Ac, of what Name oz 
Names, Quality o2 Qalities, ſoever they be, ſhall be uttetly void, and 

of none effect. And that i any Perſon oꝛ Perſons, contrary to this pꝛe⸗ 
ſent Ack, p2ocure and obtain at the Court of Rome, oz elſewhere, any 
Licence oz Licences, Anion, Toleration o2-Diſpenſation, to receive 
and take any mo Benefices with Cure than is above limited; that 
then every ſuch Perſon o2 Perſons ſling fo2 Himſelf, oz receiving o2 
taking ſuch Benefice by Fozce of ſuch Licence oz Licences, Union, 
Toleration oz Otſpenſation, ſhall fo2 every ſuch Default incur the 
Danger, Pain and Penalty of Twenty Polinds Sterling; and alſo Penalty. 
{loſe the whole P2ofits of every ſuch Behefice 02 Benifices, as he re⸗ 
ceiveth o2 taketh by Fo2tce of any ſuch Licence o: Lirences, Union, 
Toleration, 02 NIEL: The one half of which Fozfeitute to 
the King our Sovereign Lo2d, and the other Half thereof to him that 
will ſue fo2 the ſame by Oziginal Writ, Bill, Plaint of Debt, oz 
Inkozmation, in any of the King's Courts; in which Action and 
Suit no Mager of Law, Eſfoln, oz Pꝛoteſtion fo2 the Defendant 
ſhall be admitted, oz allowed. 1 8 „ e 

Stat. 21 H. 8. c. 13. See Mich. 15 & 16 El. Dyer 327. and Note 
that it hath been reſolved, that this Statute of 21 H. S. is a general Statute. 

4 Co. 76. Holland's Caſe, 2 Roll. Abr. 466. 
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Note; Ic one take a Sid Henefivh after Inſtitution kd, to a former, 
ſuch former Benefice is void, as if it had been after Induction alſo. 
And the 8 J. yearly Value mentioned in this Section muſt be according 
to the Valuation in the King's Books, and ſo it was reſolved by the Court 
of C. B. in Drake and Hill's Caſe,  Paſch. 10 Car. 1. and Humfrey and 
Knight's Caſe, Cro. Car. 45 5. And the Law is now ſettled in that 
Point. But as to the Second Benefice, it is not material of what Value 
it is, or whether it is rated in the King's Books or no, for the Avoid- 
ance will take Place in that Caſe, as well when 'tis under, as when 
above 8 J. 

And it was reſolved 36 Be: i in B. R. That if there be two e 
of one Church, and each of them has the intire Cure of the Pariſh, (which 


may well be) and each of the Benefices be of 8 J. Value per Annum, if one 
Dies, and the other Succeeds, this is a Plurality within the Statute. 


Alſo, Though the Words in this Section are inſtituted and inducted, 


which being copulative ſeem to imply, That the Voidance thereupon is 


not to take Place till after Induction, as well as Inſtitution, yet it has been 
often adjudged, That if one is inſtituted, and then obtains a Diſpenſation, 

and after that is inducted, the Diſpenſation came too late; not only becauſe 
by Inſtitution, the Church i is full of the Incumbent, and one cannot have a 
Diſpenſation to take or receive (as the Words of the Ad are) what he had 
before ; but alſo, becauſe by the Inſtitution he hinders others from being 
preſented, and by obtaining Inſtitution to many Churches with Sequeſtra- 


tion of the Profits of them, the Intent of this Statute might be eluded. 


And it is to be noted, That by a Conſtitution of the Council of Lateran 


under Pope Innocent III (which Council is ſaid to have been received here 


in England, and to be as forcible as an Act of Parliament) and by the Ca- 
nons of Archbiſhop Peckham, That of what Value ſoever the Firſt Bene- 


fice was, the Incumbent, by taking of a Second, was (by the Laws of the 


Church in thoſe Times) ipſo jure deprived of the F irſt, and the Benefice 
void, ſo that the Patron might preſent thereto without any Sentence of 


| Depri ivation, and ſo far the Common Law agrees with that of the Church. 


But tho by the Conſtitution of Lateran, if the Patron did not preſent 
to ſuch a void Benefice within ſix Months, Lapſe was to incur, yet by 


the Common Law, (tho' thereby the Patron may preſent if he will) yet 


no Lapſe ſhall incur to him if he do not preſent, unleſs the Biſhop voids 
the Church by a Declaratory Sentence, and gives Notice of the ſame to the 
Patron ; and then the Patron muſt at his Peril preſent within fix Months 
after ſuch Notice; ſuch Benefices therefore as are under 8 J. per Ann. in 
the King's Books (being not within this Statute) do .remain upon the old 
Foot of the Common and Canon Law, and are only voidable, not void by 


Acceptance of a Second Benefice. 


But now by this Statutgy if the Firſt Benefice be of 7 . yearly Value or 
Acceptance of a ſecond be abſolutely void to all 


Intents and Purpoſes, and the Patron in ſuch Caſe muſt at his Peril preſent 
within the ſix Months, to avoid a Lapſe, without expecting Notice from 


the Ordinary. 
In 15 & 16 Elia. the Caſe was, One being poſſeſſed of two Benefices by 


Diſpenfition according to this Statute, did afterwards by a Trialty (i. e. a 
Diſpenſation to hold three Benefices) obtain a third, and enjoyed all three. 


But Dyer fays, divers Juſtices and Serjeants were of . Opinion, That the 


firſt of the three was void, and the Profits of the third were forfeited by 
force of the latter Part of Seck. 10. fupra, and that only the ond Benefice 
rennen to him. Vide 406. | 

And 
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And in the Caſe of The King againſt The Biſhop of Wincheſter, where Platts | 


one had two Benefices with Cure by Diſpenſation, and then took a third 


with Cure, (Ryere, if by Diſpenſation) 'tis ſaid to have been adjudged, Ny 149. | 
That both the former Benefices ſhould be void. And my Lord 1 in Heb. 158. 
the Caſe of Colt and Glover is expreſs. If a Man take a Trialty which is 


not allowed him, he cannot by that take two Benefices, becauſe ſuch Diſ- 


penſation is void. And it was adjudged in Degby's Cale, That a Benefice 4 Ce. 79. 
is taken, received and had by Inſtitution only, and therefore a — | 


tion or Diſpenſation following, comes too late, 
Tho' formerly the Uſage was to Grant Diſpenſations for any certain 


Number of Benefices, without ſpecifying what in particular, and ſome- 
times with Power to exchange, and take others, only keeping Poſſeſſion 


within the Number diſpenſed with. Yet the later and ſafer way is to ſpe- 


cify the Benefices, and to grant the Diſpenſation expreſly to prevent the 
Avoidance of a Benefice in Poſſeſſion by taking of a ſecond, according to 


the Tenor of F. . /upra, tho' the 13th and following Sections ſeem to admit 
of a larger Interpretation, vis. _ 
| ate, 


§. 13. Pꝛovided that all Spiritual Den now being, 02 which here- 
after ſhall be of the King's Council, may purchaſe Licence, oz Dil. 


-penſation, and take, receive, and keep thee Parſonages 02 Beneſices 


with Cure of Soul, and that all other being the King's Chaplains, 
and not Swoꝛn of his Council, the Chaplains of the Queen, Pꝛince 
02 P2inceſs, oz any of the King's Childzen, Byethzen, Siſters, Un- 


cles, oꝛ Aunts, may ſemblably purchaſe Licence o2 Dilpenfation, and 


take, receive, and keep two Parſonages and Benefices with Cure of 
Soul. And by the following Seftons, tis enafed how many Chap⸗ 
lains with Diſpenſations, an Archbiſhop, Duke, Marquis, Earl, 


Uiſcount, Biſhop, oz Baron may retain, of which hereafter. . 
Hereupon, in 28 Eliz. in the Caſe of The Queen and Saveacre, twas Gedb, 42. 


held per Cur”, That altho a Chaplain be removed from the Domeſtical Ser- 
vice of the F amily, he ſtill remains a Chaplain at large, and ſo is a Chap- 


lain within this Statute. 
By 13 Elia. c. 20. F. 2. 'Tis pre i that every Parſon by the Laws 13 El. c. 20. 


of this Realm allowed to have two Benefices, may demiſe the one of them, 
upon which he ſhall not then be moſt ordinarily Reſident, to his Curate 


* 
only, that ſhall there ſerve the Cure for him; but ſuch Leaſe ſhall endure 
no longer than ſuch Curate's Reſidence without Abſence above Forty Days 


in any one Year, Vide poſt. c. 43. 
From the foregoing Matters it ſeems plain, That (notwithſtanding what Courle u 0 


is enacted by Stat. 21 H. 8. c. 13.) the Courſe of the Canon or Common Hy 
Law, before this Statute uſed, is to be obſerved for all Benefices without Cure, Ee. 
Cure ; and with Cure, where the former Benefice is under the yearly 
Value of 8 J. and that theta Act doth only forbid him that hath a Benefice 
of ſuch a Value, from taking and holding a Seca therewith, by Vertue 
of any Diſpenſation made, according as formerly they were, viz. to any 


Perſons, and for any * of Benefices, without reſpect to the new 


Qualifications ſet up by this Act, and makes void only ſuch Diſpenſations 
as are Contrary thereunto Which Qualifications come next to be con- 


ſidered. 
A Spiritual Perſon that hath one Benefice with Cure, of the . Qualifications 


Value of Eight Pounds, or above, may be qualified to hold by Diſpenſa- oonſid 
tion one other Benefice with Cure, (or more, as the Caſe may be) with- 
out making a Ceſſion of the former : But then ſuch Perſon, for that Pur- 


/ 


_ poſe, muſt be qualified either by Birth or Relation, by Univerſity Degree, 


E | by 


E * 
q 4 wy . 3 e 
FF es... on 


Ea * 
NT InP ond ” 2 
e INE er Pe, - —_ PPP 
4 _ rl N Gy. e WEI 1 Pe 
* ö ” 
4 4 . 


To 


O— 2 


Os 


». 
——ů— — 
et 
ig? ORD 

* x* 8 5 


mad 


— . 


* 
= 
# 


8 . $4 
Z 0 
S N 2 — 
- r N R 4 4 


© r 
„ pour moon tt acres ne; 4 ws ** 
A * * * o 


8 


— — —— — — — 


purchaſe Li- 
cence, &c. 


PD — — 


b The je Clerg 5 Man's Law: Or, ' Cap. 3. 


Diſpenſa- Vis Obe or great ee or laſtly, bs W If {by Birth or 


: SIS Relation, he muſt be the Brother or Son of a Temporal Lord born in Wed- 
Bi 


th. lock, or the Brother or Son of ſome Knight born in Wedlock ; and 
then be may purchaſe Licence or Diſpenſation, and receive, take, 

and keep two Parſonages or Benefices with Cure of Soul. But Note, 

That the Baſtards of ſuch Perſons are not qualified, nor the lawful Son of 

any Biſhop, (Biſhops at the making of this Act not being permitted to 

marry) nor the Son of any Baronet, that Dignity not being then created. 

By Univerſity If by Univerſity Degree, he muſt be either Doctor or Bachelor of Divinity, 
Degree. Doctor of Law, or Bachelor of Law Canon, and admitted thereto by one 
of the Univerſities of this Realm, and not by Grace only; and then by 

By Office or, Diſpenſation he may hold two Benefices as aforeſaid. If by Office, or great 
Imployment. Imployment, he muſt be either a Biſhop Suffragan, that doth exerciſe the 
: Office of a Biſhop by Commiſſion of a Biſhop ; and then he may have two 
Benefices with Cure of Soul; any former Act made to the contrary notwith- 
ſtanding, Stat. 26 H. 8. c. 14. or elſe: be a Perſon ſworn of the King's 
Council, and then he may by Diſpenſation hold three Benefices with Cure. 
kene If by Retainer, he muſt be duly retained to be a Chaplain either to the 
King, Queen, Prince, or Princeſs, or to one of the King's Children, Bre- 
thren, Siſters, Uncles or Aunts; all which may retain as many Chaplains 

as they pleaſe, to hold two Benefices with Cure, of whole Gitt ſoever they 

be, - And moreover, if he be the King's Chaplain, and it ſhall pleaſe the 

King's Highneſs to give him any Benefices, or Spiritual Promotions, to 

what Number ſoever they be, it is lawful for him to accept and take the 

ſame, without incurring the Danger, Penalty, or Forfeiture, in this Statute 
comprized; any Thing in the faid Act to the contrary notwithſtanding. 

Q But it is a Queſtion, Whether theſe Benefices of the King's Gift -muſt not 

| be alſo taken by Diſpenſation ? Hil. 8 Fac. Wallop v. Biſhop of Exeter, &c. 
Brownlow, and Gouldsborough, 1 Part 162. and 2. Part 45. By the fol- 

lowing Caſe, it ſeems, they need not. A Chaplain extraordinary of the King 

has not a Privilege to retain two Benefices, with Cure of Souls, above 8 /. 
fer Ann. Value, without a Diſpenſation. 2 L. Ray. 791. Brown v. Mugg. 

Or elſe he muſt be Chaplain to an Archbiſhop, who may qualify Eight ; or 
of a Duke, or Biſhop, who may qualify Six; or of a Marquiſs or Earl, who | 

may qualify Five; or of a Viſcount, who may qualify Four ; or of the 
Lord Chancellor for the Time Being. or of a Baron or Knight of the Gar- 

ter, who may qualify Three; or of a Ducheſs, Marchioneſs, Counteſs, 
Baroneſs, (being Widows, or having taken Huſbands, under the Degree of 
a Baron) or of the Treaſurer or Comptroller of the King's Houſe, the 
King's Secretary, the Dean of his Chapel, his Almoner, or Maſter of the 
Rolls, each of which may Qualify Two; or of the Chicf Juſtice of the 
King's Bench, or Warden of the Five Ports, which may quality One : 
All theſe may The Chaplains of all which (being legally retained) may purchaſe Licence 
or Diſpenſation, and take, receive and keep two Parſonages or Benefices 
for two Bene - with Cure of Soul. Stat. 21 H. 8. c. 13. Although the former be above 
— the Value of Eight Pounds. e 
Qualifed by Though a Duke, Earl, or the like, be but a Minor, or not above ten 
Minors. Years of Age, in the Cuſtody, and in the Family of another N obleman, 
who may and doth retain Chaplains ; yet he may qualify Chaplains to be 
diſpenſed withal to hold two Benefices with Cure, in like fort as if he was 

of full Age. Paſch. 44 Eliz. The Queen v. Biſhop of Salishury, &c. 

| 4 Coke, in Acton's Caſe, fol. 119. 

Teſtimonial If a Spiritual Perſon be retained by Word only to be a Chaplain, by ſuch 


- 


. to qualify. Perſon as may retain and qualify by the Statute, and doth abide and ſerve 


as Chaplain in his Family ; or if he hath alſo obtained Letters I eſtimonial, 
1 mh byned 


1 


: 
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(to avoid a Leaſe) was, whether the King's Chaplain, retained by Parol Retainer b; 
only, might have a Plurality by the Statute ? It was adjudged, That in Fro! 
regard that the Chaplain, (concerning whom the Queſtion was) died thirty 

Years before, and whilſt living, was reputed to be the King's Chaplain, ' 

and exerciſed the Place of Chaplain in his Cloſet, and elſewhere, and had 

all the Benefits of his Chaplain, it ſhould be intended he was his Chaplain, 

and well retained. Mich. 37 & 38 Eliz. Whetſtone v. Higford, 3 Cro. 

424. See the ſame Caſe in Savil, p. 135. So where a Counteſs having 
retained one Chaplain without Patent, who was thereupon advanced to a 
Plurality, and did afterwards by Patent retain two others: The firſt Re- 

tainer was held good: Becaufe the Patent is not of Neceſſity, but only in 

caſe where he hath Cauſe to ſhew it, for the Retainer is good without it. 

Paſch. 31 El. The Queen v. Biſhop of Lincoln and Skiſling, Moor 227. 

But this Reaſon begs the Queſtion, which is, Whether a Retainer by Paro! 
be good to quality for a Plurality? The Words of the Statute 21 H. 8. 21H. 8. c. 13. 
c. 13. are, Pꝛobided, that the ſaio Chaplains ſo purchaſing, taking, To echibir 
receiving, and keeping Benefices with Cure of Soul, as is afozefaid, Leners Teti- 
ſhall be bound to have and erhfbit, where Need ſhall be, Letters under wonial. 

the Sign and Seal of the King, oz other their Lozd and Maſter, 
teſtifying<-whoſe Chaplains they: be; and elle not to enjoy any ſuch. 
Plurality of SBenefices by being ſtich Chaplain; any Thing in this Ac 
notwithſtanding. 80 that ſuch Letters ſeem abſolutely neceſſary, and 

likewiſe that they be under Hand and Seal as aforeſaid. And where an 
Incumbent pleaded, That he was retained Chaplain to the Counteſs. of 

Derby, and had a Diſpenſation to take two Livings, being qualified by the 

Statute ; it was replied, That the ſaid Counteſs had retained two Chaplains 

before ſhe retained the Defendant, and Iflue taken upon the Retainer of one 

of thoſe two: And to prove the Retainer, a Copy of the Retainer, entred 

in the Court of Faculties, was offered to be given in Evidence: But the Evidence of a 


ſame was not allowed by the Court; who ſaid, That the Oath of any who Netainer. 
| had ſeen the Retainer under the Hand and Seal of the Counteſs, would 


have been good Evidence in that Caſe, by reaſon the Plaintiff was 
a Stranger to it. Hill. 2 Car. 1. C. B. The King v. Frankwell, Lit. 


None of the Honourable Perſons aforeſaid may advance above the 


Number appointed, to receive any more Benefices with Cure of Souls, than 


one: And if they do, then every Spiritual Perſon ſo advanced above 


the ſaid Numbers, does incur the Pains and Penalties in the ſaid Sta- Penalties in- 


— 


tute. Stat. 21 H. 8. c. 13. | . curred. 
This Act againſt Pluralities is to be conſtrued ſtrictly; and therefore, if a The AR to 

Biſhop be made an Archbiſhop, and doth hold both Dignities ; or a Baron eee 

(that may qualify three) be created an Earl, who may qualify five, 

and then is made Warden of the Five Ports, who may qualify one; yet 

they can qualify only in their beſt Capacity, vig. eight as Archbiſhop, and 

five as Earl; and ſo of all the reſt. Trin. 43 Els. Drury's Caſe, 4 Coke 

89, go. Hill. 43 Elz. Aclon's Caſe, 4 Coke 179. © 

If a Baron (who can qualify but three Chaplains) retains four at one Priority in 

and the ſame Time, none of them are qualified. Jenkins, Caſe gx, Tus. 

Cent. 6. But contrary to this it is ſaid, That where there is a Priority 

in Time, as to the Retainer, thoſe of them ſhall be the qualified Chap- 
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Diſpets 


tions, & 


lains. 


laing that are firſt advanced. Dyer 312. p. 88. And this a to be ad- 


mitted 4 Coke 99 

If any Perfon-hath retained more than the Number he may have by 
the Statute, although they be all Chaplains at the Common Law; yet 
when he hath retained ſo many as the Statute doth allow him, the 


Statute is executed, and only thoſe that firſt make up the Statute-num- 


If firſt Plura- ber are qualified to hold' a Plurality ; and though not any of that Num- 
lities be to the ber of Chaplains, that are allowed to any Perſon by the Statute, (being 


Supernume- 
rary Chap- 


retained according to the ſame) be advanced to a Plurality before o- 
thers, that are after retained by their Maſters, have taken Pluralities, 


yet their Qualifications remain good, and the firſt Benefices of ſuch 


Supernumerary Chaplains are void, notwithſtanding ſuch their Retain- 
er. Trin. 43 Eliz. Drury Caſe, 4 Co. go. Trin. 27 Eliz. The Queen v. 


Biſhop of Glouceſter and Savaker, 1 Anderſon 200. Mich, 41 Elia. The 
Queen v. Drury, in 3 Cro. 723. and in Moor 561. Trin. 43 Elix. Dru- 
ry v. The Queen, 3 Cre. 839. 5 Co. 89. and 45 El. The Queen v. The 


| Biſhop of Peterborough, Moor 678. Paſch. 31 Eliæ. The Queen v. Preſi- 


Firſt promo- 
ted only 


_ warranted. 


. 


Three quali- 


* 


fied by a Ba- 
ron, being 


advanced, are 


afterwards 
by him diſ- 
milled. 


dent 0 Scholars of Magdalen College, Moor 277. ſame Caſe, Savil, 
p. 101. And yet it was the Opinion of Catlyn, Saunders and Dyer, 
That if a Baron (who is allowed but three Chaplains) - retain fix 


by his Letters Teſtimonial, and all fix are preferred to ſix ſeveral Plura- 


lities, the three that are firſt promoted, are only warranted by the Statute. 


Trin. 14 Elix. Dyer 312. And to this Purpoſe, Falnfley held in the 


Caſe of The Queen againſt Drury, Mich. 14 Eliz. 3 Croke 723. Alſo Hern 
Serjeant, ſaid, That it was ſo reſolved in the Qween's Bench, in the Caſe 


of the Lady Bridges. But the former Opinion (as J take it) is the better. 


If a Baron (who can have but three Chaplains) doth qualify three accor- 
dingly, and they being advanced to Pluralities, he, upon Diſpleaſure, or 
for other Cauſe, doth diſmiſs them from their Attendance, yet they are 
his Chaplains at large, and may hold their Pluralities for their Lives: And 
(though he may entertain as many other as he will) yet he cannot qualify 


any of them to hold a Plurality, whilſt the firſt three are living. And fo 


of others. Mich. 37 & 38 Eliz. Savacre's Caſe, Owen. Trin. 42 Elis. 


Rule of Re- 


tainer. 


Validity of a 
Qualification, 
how deter- 
mined. 


By Removal 
from Office. 


Drury's Caſe, 4 Coke go. Paſch. 28 Elix. Savil p. 79. Trin. 28 El. 
The Queen v. Savacre, Hughes. But as any the r firſt die, he may 
qualify others, The Queen v. Savacre, Owen, if ſo be he retain them anew 


after the Death of the fir ; for if, during the Lives of the aforeſaid three 
firſt Chaplains, he hat retained by Letters Teſtimonial figned and 


ſealed, a fourth, yet by the Death of one of the three firſt, that Retainer 


will not be good to qualify him for a Plurality. Trin. 43 El. The Queen 


v. Drury, 3 Croke 72 3. For it is a Rule, That the Perſon retaining 
muſt be capable to retain at ſuch Time when he Signs and Seals the Qua- 


lification, to give his Chaplain Benefit thereby. And therefore if the Son 


and Heir Apparent of a Duke, Earl or Baron, retains a Chaplain, ſuch 


Retainer doth not make him a Chaplain to hold a Plurality after the 


Death of the Father of the Perſon retaining, though he continue in the 
Service of the Son, when he is the very Baron, that is, without an After- 
retainer, Jenkins, Caſe 91. Cent. 6. 

As the Perſon retaining, to qualify his Chaplain "IA a Plurality, muſt 
be capable thereof when he Signs and Seals the Inſtrument of Retain- 
er ; ſo to give him the Benefit thereof generally, he muſt continue ca- 


pable of qualifying till ſuch Time as his Chaplain is advanced: For the 


Validity of a Qualification not executed, for the molt part determines with 
the Power of qualifying in him that made it. And therefore, if a Perſon 


hath any Office that gives him Capacity to "_T a Chaplain, and he 
quali- 
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Qualification is ſo voided, that the Chaplain cannot afterwards take a 


45 El. The Queen v. Biſhop' of Peterborough, Moor 678, But if the f 


cond Benefice with Cure, without ſpecial Diſpenſation, his firſt is not 


- 
* 
*. 
MN £ 4+ cas if 


"The Complete Incumbent. 


— — —— I — | | | | | —_ hy 
qualifieth one accordingly; by his being removed from his Office, the Diſpenſati- 


ons, &. 


- 


ſecond | Benefice, by Virtue of that Qualification. Ackon's Cate, Hill. 

45 Eliz. 4 Che 117. So if a Perſon! hath duly qualified a Chaplain, | 
and then dieth, by his Death his Chaplain is barred from taking a ſe- By Death. 
cond  Benefice upon ſuch Qualification; yet not from retaining a Plu- _ 


rality taken in the Life-time of the Qualifier. Trin. 14 Els. Dyer 


312. And though a Nobleman doth continue in Life, yet the like Law 


| is, if he be attainted, which is a Death in Law; for by the Judgment he By Attain-* 


der. 


loſeth his Quality, and becomes Ignoble. 'Stamford's Pleas of the Crown, © 
and 4 Co. 118. 6b. 119. 4. in the ſame Caſe of Addon, Mich. 44 & 451. 
The Queen v. Biſhop of Peterborough, Moor 678. And yet, by the 


ſame Caſe, if a Baroneſs, &c: hath retained two Chaplains, and after 


taketh to Huſband one of the Nobility, and there loſeth her Capacity 
of retaining Chaplains during that Coverture; yet the Retainer. of her 
former Chaplains doth remain, ſo that they may after the Marriage 
take two Benefices with Cure, without a new Retainer : So is Hill. 
45 Eliz. Acton's iCaſe, 4 Co. 118. | Fenkins, Caſe 91. Cent. 6. But Diſcharge by 
otherwiſe it is, if the Lord that married ſuch Baroneſs, doth after Mar- Baron, &c. 
riage diſcharge her ' Chaplains before their Advancement. Mich. 44 & 


* 


Huſband doth not diſcharge them during his Life, and dies before ſuch 


his Lady, the Chaplains that ſne had before her Marriage retained 
and qualified, remained her Chaplains, and are by ſuch her firſt Retainer 


qualified to take two Benefices with Cure. Mich. 44 & 45 El. The Queen 

v. The Biſhop of Peterborough, Moor 678. And fo I conceive, that if any 

other Perſon capable of qualifying a Chaplain to hold a Plurality, doth diſ- 

charge his Chaplain before he hath taken the Benefit of his being qualified, 

he cannot afterwards lawfully hold two Benefices within this Statute. <5 
Let the Qualification be never ſo good, yet that alone doth not ena- Ceſſon with-. 

ble any Perſon to take a ſecond Benefice without making a Ceſſion of 3. 

the former, but a Diſpenſation for that Purpoſe muſt alſo follow. It Ns. 

hath indeed been a Queſtion, Hill. 8 Fac. Brownlow and Gouldsbo- | 

rough, 2d Part 45. and Whetſione and Hickford's Caſe, Savil 135. 0. 

which I do not find reſolved. If the King's Chaplain, having one Bene- 

fice of the Preſentation of a common Perſon, accept another of the 

Preſentation, of the King, without any Diſpenſation, both being of or .a- 

bove the yearly Value of Eight Pounds, whether the firſt be void by the 

Statute 21 H. 8. againſt Pluralities, by Reaſon of the Clauſe therein, — 21 7.8. c, 13. 


That it ſhall be lawful to every Spiritual Perſon o2 Perſons, being * 7 
Chaplains to the King, to whom it ſhall pleaſe his Þighneſs to give 

any Benefices oz Pꝛomotions Spiritual, to what Number ſoe- 

ver it be, to accept and take the ſame, without incurring the 
Danger, Penalty and Fozkeiture in this Statute compziſeß? 
And ſo it hath been ſaid, That if the Chaplain of a Lord takes a ſe- A Chaplain 


may ſue for 


void by the ſaid Statute, becauſe the Words are not, that he ought to 5 


ſue for a Licence, but that he may ſue for one: But in this laſt Caſe 
'tis there ſaid, that the firſt is void by Spiritual Law. Trin. 14 Elix. 
Dyer 312. And ſo, I ſuppoſe, it is in the former Caſe: For by that 
Statute the Canon Law (which makes a firſt Benefice with Cure, of 
what Value ſoever, void by the Acceptance of a ſecond) is affirmed as 
to Benefices with Cure, where the firſt is of the yearly Value of Eight 
Pounds; nor. doth the Clauſe aforeſaid look like a Repeal thereof as 

| | F j 05 
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Diſpentati- to oixhis Caſe, but only is an ene to a former Clauſe, aw givin! the. 
ons, ce,” King's Chaplains! Power to purchaſe Diſpenſations, and take two Benefices 


bY Djer 
129, 27. Cute, ſhould avoid a fozmer of Eight Pounds per Ann. as to all Per- 


" with Cure; which otherwiſe they could not do, by reaſon of what 
was before enacted, viz. F. 9, 10, 11. That a ſecond Benefice with 


ef 75 ſons; that all Diſpenſattons to the contrary ſhould be void; and that 
4 Ce. 75, 78. dhe Perſons obtaining and uſing them ſhould. be ſtibjefted to Puniſh⸗ 
24 £1. 3. 39- ment. And if that Clauſe be not a Repeal of the Canon Law in this 
Point, then thereby a former Benefice, when the King's Chaplain accepts 
a Seen of the King's Gift, is as much void by Canon Law, as when a 
Lord's Chaplain accepts a ſecond, no eee being had by either; and 
ſo in both Caſes the Queſtion comes to be one. 
If a qualified Perſon takes two Benefices with Dura, without Diſ- 
Perſon takes 3 the firſt being of the yearly Value of Eight Pounds, whether 
ewo Benefices the firſt be as well void by the Statute as Canon Law, is to be conſi- 


without Diſ- N | 
— Se. dered. So that the Patron, to prevent a Lapſe, muſt: preſent without 


Notice from the Ordinary: And I rather think, that it is void in ſuch 
Caſe by the Statute; for though the Words of the Statute are not, that 
he ought to ſue, or that he ſhall ſue for a Licence, but that he may ſue 
for one (which makes the Doubt), yet they need not occaſion any: For 
when tis faid, that they may purchaſe Licence, and receive and keep two 
Benefices, it is by way of Exception, as to two Clauſes that went before: 
(The. Firſt) That a former Benefice with Cure, of the yearly Value of 
Expoſition of Eight Pounds, ſhould be void by taking a ſecond : (The other) That 


the Words he that obtains a Diſpenſation to hold a former with the ſecond, ſhould 


33 cat be puniſhed. So that the Senſe ſeemeth to be this: That though it be 
enacted, That if any Perſon, having one Benefice with Cure of the yearly 
Value of Eight Pounds, accepts another, the firft ſhall be void; and alſo 
the Perſon that obtains a Diſpenſation to hold them, ſhall be puniſhed ; - 
yet he that is qualified according to this Statute, may purchaſe a Diſ- 
penſation to hold two Benefices with Cure without Puniſhment, although 
the firſt be of the yearly Value of Eight Pounds; and may take, receive, 
and keep the ſame, notwithſtanding what is before enacted: From which 
it followeth, that if he doth not purchaſe Licence, he may not keep them 
both, by that general Prohibition, from which this is an Exception; and 
the Words, may purchaſe, are moſt proper to expreſs this Senſe, Nor 
is there any Reaſon why a former Living ſhould not be voided for want 
of a+ Diſpenſation by a Statute Law, as well as by a Canon, both be- 
— ing poſitive, when it may in ſome Caſes continue full, notwithſtanding 
both, by Virtue of ſuch Diſpenſation ; neither can it be ſuppoſed, but 


Extent of the that the ſaid general Clauſes, do extend to Perſons qualified for Plura- 
former Claw lities, if they be not diſpenſed with as well as to others, ſeeing no ſuch 
8 | Pluralities before that Statute could have keen without Diſpenſations; 


5 the Statute all along makes Diſpenſations the Means, and only Means, 
. by which they may be held, and did not Repeal the Canon Law, by 
which no Perſon may hold them, tho' he be qualified according to that 
Statute, And as to this, I have Serjeant Moor's Opinion to juſtify me in 
what I fay, in this Argument of the Caſe of Robins v. Gerrard and Prince, 
Moor 440. which Caſe 1s reported in 4 Co. 78. by _ Name of Digby's 


Caſe. 


What Words A Diſpenſation however is certainly neceſſary to prevent a Ceſſion 


make a Diſ- by the Canon Law: But to make it valid for that Purpoſe, it is not 


penſation. of Neceſſity, that the Word Diſpenſamus be contained therein; for 


it hath been adjudged, that a Diſpenſation with theſe Words, Unimus, 
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Ah mith & Penn the ſecond Benefice to the firſt, without the Dilpenſati- 
Word Diſpenſamus, was good, and did enure to a temporary Union, ds Kc. 

' which the Archbiſhop might make without the immediate Ordinary and 

Patron, the Clerk being qualified according to the Statute. Mich. 41 Eliz. 

The Queen v. Page and Biſhop of London, 3 C. 719, And it was then 4 
alſo ſaid, That where a Diſpenſation was to retain a ſecond Benefice De br 
| Donatione, Diſpofitione, feu Preſentatione cujuſcunque; and a College 
\having an Advowſon, to which they uſed by Election to make a No- 
mination, preſented him who had his Diſpenſation, who was alſo inſti- 
tuted and inducted; the Diſpenſation was not good, for want of the 
Word Electione therein. 5 f IE 

If a Diſpenſation be for an Incumbent of a Church to hold another Ofthe Werde, 
Living therewith, Modo fit infra Teri Miles of the former; and he d, Dun De 
_ thereupon accepts of one that is more than Ten Miles diſtant from the - ap 
firſt, yet the Diſpenſation is good to hold both Benefices : For Civilians 
being called, ſhewed, That by their Law Modo & Dummodo are ex- 
preſs Proviſo's in ſuch Licences; but do not make a Condition, unleſs 
it had been added, That if he doth otherwiſe, then it ſhall be void : 
But is only as an Admonition or Caution, that he ſhall be puniſhed by 
Eccleſiaſtical Cenſures, if he doth otherwiſe : And affirmed, that this 
had been always the Expoſition in granting ſuch Licences; and there- 
fore, tho Modo, Dummodo, Ita quod, make a Condition by the Expo- 
ſition of the Common Law ; all the Court reſolved, That the uſual Ex- 
poſition as to theſe Licenſes ſhould take Place, to prevent the Inconveni- . 
ency of unſettling many Men's Titles, and making their Livings to be 
in „ Trin. 13 & 14 Car. Dodſon v. Lin, 1 Croke 475. ſame Caſe, 
Tones 3 If an Incumbent hath a Diſpenſation to hold a Benefice, d 
altho' be be deprived, this ſhall not prevent an Avoidance, if he be after 1 11 
deprived; becauſe, it ſeeins, that this is repugnant, and is as much as to prevented. 
ſay, that the Benefice ſhall be full, when it is void, Roll's ö 
359. Contra 11 H. 4. 60. b. 
For the preventing of a Ceſſion, by taking a ſecond Benefice, tis Diſpenfatio 
not enough that the Diſpenſation be truly made, but alſo that it be had 3 . ay 
in due Time: For if an Incumbent of a Church incompatible be pre- 
| ſented and inſtituted, or collated into another, and then obtaineth 
N Diſpenſation to hold them, and afterwards is inducted, his Diſpenſati- 
on comes too late, and his firſt Benefice by his Inſtitution into his ſe- 
cond is void, his Diſpenſation notwichſhhUH Hill. 41 Elis. Digby's 
Caſe, 4 Coke 78. Hill. 43 Eliz. Robins v. Prince, Gouldsborough 162. 
Mich. 10 Fac. Colt and Glover v. Biſhop © 7 Litchfield, Hobart. Hil. es 
38 Eliz. Robins v. Gerrard, Moor 434. All the Doubt hath been, : nf 
becauſe the Statute againſt Pluralities doth not avoid the Church be- 
fore Induction : But at the Canon or Common Law, Inſtitution to a Ingitution 
WM Benefice doth fill the fame, and makes the inſtituted, Rector Ecclefie filleth the 
n SH before Induction, againſt himſelf and all other Ferſons but the King; Benefce 
"=  - and in the King's Caſe, he is full and complete Incumbent as to Cure 
of Souls. 22 H. 6.27. a. 44 E. 3.3. 11 H. 4.9.42. 33 H. 6. 13. 4. = 
11 H. 7. 29. Hill. 14 & 15 Tac, Hatchins v. Glover, 2 Croke 463. | AJ 
Mich. 19 & 20 Eliza. Digby v. Fitzherbert, Dyer 360. Trin. 14 Fac. ö 
Gouldsborough 163. And therefore it hath been adjudged, That if he 
that hath a. next Turn, doth preſent his Clerk, and he be inſtituted, 2vere; 
and not inducted, it ſhall ſerve for his Turn, Mich, 16 & 17 Elig. 
Rot. 4. cited in the ſame Caſe in Goldsborough 163. And if Inftitu- 
tion did not fill the Church, a Man, by being inſtituted into many 
Churches, 
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Diſpenſati: Churches, might bar all others on being diſh to PR ** his 


ons, e. getting Sequeſtration of the Profits of them, wholly fruſtrate the Act 


and Canons againſt Pluralities. And if the ſecond be full by Inſtitution, 
he firſt after ſuch Inſtitution cannot be full alſo; and ſo Diſpenſation after 
the ſecond Inſtitution muſt come too late, unleſs it was ſufficient to make 

that full, which was once void. Beſides, by the Act, he can only pur- 


chaſe Licence. to receive, have, and keep two Benefices; and therefore his 


ſecond Church being full by his Inſtitution, he cannot afterwards purchaſe 
Licence to receive, or have that which he had before; and fo the Firſt 


being voided by the ſecond Inſtitution, a Diſpenſation will not enable him 


to retain that which he had loſt before, and which he cannot receive. 


4 Coke 79. b. Digby's Caſe. 
Where a Per- 


ſon having 


9 judged, that both of them ſhould be void. King v. Biſhop of Chiche- 


tion, doth af- fer, Noy 149. And yet tis ſaid to have been adjudged per Curiam, 


 terwards take that the firſt Benefice is only void. Mich. 5 Fac. Hughes 153. But the 


2 Reaſon of the Judgment in the firſt Caſe might be, that the Diſpen- 
rentiam. ſation was to hold together two certain Benefices therein expreſſed: For 
then, I ſuppoſe, that the taking a Third, without other Diſpenſation, 
doth avoid both the two firſt : And the Reaſon of the ſecond Judgment 
might be, becauſe the Diſpenſation was general, to hold any Benefices 
with Cure, and ſo both Judgments may be well given; but in the laſt 
Caſe, 'tis good that he who hath two Benefices with Cure, by ſuch gene- 
ral Biſpenfation, or by Diſpenſation Cum clauſula permutationts, 3th. be- 
fore he accepts a Third, determine his Choice of the two firſt, by his Re- 


ſignation of one of them, eſpecially if he deſign to retain that of the two 


which he took laſt. 
Diſpenſation 


een, 16 King's Chaplains, when the laſt is of bis Donation) the 
Diſpenſation is void, and he cannot thereby have two Benefices, as 
Hobart held, in the Caſe of Colt and Glover v. Biſbop of Litchfield and 
Coventry, Hobart 158. And 'tis ſaid, that divers Juſtices and Serjeants 
were of this Opinion, and that the Forfeiture of Twenty Pounds, and 
the Profits of the third Benefice, did; by taking and uſing ſuch. Diſpen- 
ſation, fall upon the Incumbent, according to the Statute 21 H. 8. 13. 
Mich. 15 & 16 Elix. Dyer 327. 

As by not ſubſcribing the Articles at the taking of the ſecond Bene- 
fice; and by Diſpenſation the firſt Church is not voided by a ſecond, 
as hath been here ſhewed; the ſame may be faid of Union, Appro- 
P and Commendam recipere : But of theſe in their more proper 

lace. 

Celion by te Not only a Benefice with Cure or Dignity, may be ſaid to be void 
Incumbent's Ceſſion, when the Incumbent thereof accepts of another Benefice, 
"> Ag or Dignity, as before is Thewed (where by Dignities, inferior Dignities 
N only are not to be underſtood, ) but alſo, when ſuch Incumbent is made 


a Biſhop, for thereby all his Eccleſiaſtical Preferments which he had 


before, whether with or without Cure, are actually void. Paſch. 19 
Car. 2. Kerry Edes v. Walter Biſhop of Oxford, Vaughan 19. 29 E. 3. 
44. 4. 11 H. 8. II H. 4. 37, 38, 60, 67. 41 E.3.5. 5. Paſch. g Fac. 
King v. Horsfall and Wale, Davis 68. 7 H. 4. 25. 6. 24 E. 3. 26. 6. 
Doctor and Student 126. b. Hill. 20 Jac. B. R. Palmer p. 344. But it 


is not the Election of e to be a Biſhop, and Confirmation thereof, 
that 


If any Perſon having two Benefices with Cure, by a good Diſpenſati- 
on, doth afterwards take a Third; Heron ſaid, That it had been ad- 


When the Diſpenſation is made to hold three Benefices with Cove: 
to hold three whereof the firſt is of the yearly Value of Eight Pounds, (unleſs in the 
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is made a Biſhop, admits of an Exception: For by Diſpenſation of Re- 


other to hold Dignities 


* A — — * a. ** — — * a ts. 4 2 
— ä r - * 8 „ r mm 


| Cap 3. | The Complete e "AO „ 21 


n 


>... — 


that doth void his former Prefwgent; until Gonfccration be alſo had. Diſpenſati- 
20 E. 3. Brief 250. 5 E. 2. Fitz. Breu. 800. 418. 3. 5.6. 11 H. 4. 


37. 38, 59, 60. Fill, 17 Jac. B. R. Palmer p. 344. And therefore if Conſecration, 


an Incumbent of a Prebend be elected Biſhop of, the Biſhoprick, that is 
Patron of the Prebend; and after that, $4. before Conſecration, the 


King doth grant to bim the Temporalities of the Biſhoprick, yet there- 
by his Prebend is not void ; for before Conſecration he is no Biſhop, What preſer- 


and may refuſe_the Biſhoprick. 41 E. 3. 5. b6, Nor doth Conſecration ments void by 
only void ſuch Eccleſiaſtical Preferments, which the new Biſhop had Cenſecration. 
within the Dioceſe of which he is made Biſhop, but alſo of all others of 
what Dioceſe or Kingdom ſoever they be: And therefore if a Clerk, 
who hath one or more Benefices here in England, be conſecrated a 
Biſhop 'of ſome Dioceſe in Ireland, all his Preferments here are, 7p/o 
facto, without any Deprivation, void. - Manwaring and Woodley's Cale, 
vouched in Evans and Aſcough's Caſe, Palmer 78. Becauſe they are 


not void by the Statute againſt Pluralities, as it is ſaid in Colt and Glo- 


ver's Caſe, Hobart 157. but by Canon Law, which is one and the ſame By 83 
throughout the whole Church. 10 E. 3. 1. 19 E. 3. Tryal 57. 5 E. Lav. 

3. 9. Hill. 22 Fac, Evans and Kiffth v. Aſcough, Palmer p. 457. Ney 

98. and Latch 31. and 233. The ſame Caſe by Jones 158. The Fn 

Law is, if a Clerk be created Biſhop of . Man, as was reſolved 

Fac. and Hill. i7 fac. B. R. Palmer 334. But if a Man be ms a Titular Bi. 
meer titular Biſhop, as of Chalcedon, Utopia, Feruſalem, (Banks) ſaid, ſhop. 

no Benefice is voided thereby, in Evans and Aſcougb's Caſe, Latch 135. 

So if one of our Clergy be created a Biſhop Suffragan of England, not Biſhop Suf- 


any (as I conceive) of the Preferments he had before, do become void; fragan. 


but on Ahe other Hand, if he exerciſe the Office of a Suffragan by Com- 
miſſion, he is thereby qualified 70 hold at one Time two Benefices with 
Cure. Stat. 26 H. 8. c. 14. However, his Benefices with Cure, taken 
after he is a Suffragan, may (unleſs Diſpenſation prevent) void any Dignity 


he had before. 


This Rule, That all Benefices become void, when the Incumbent of em 1 7 7 1 
the ule 0 


ncumbent's 
tainer, a Biſhop may retain ſome, or all of thoſe eee he was in- being made a 


titled to before he was Biſhop. 1 H. 4. F. 60, 170, 21, 13, 229. Biſhop Biſhop. 


of St. David's Caſe, 415 3. 5, % 8. 15. „ o B. R. 


Armiger and Hollands aſe, Roll's Abr. 2. p. 359. Mich. 6 & 7 Elz. 
Dyer 233. Paſch, g Fac. King v. Horsfall & Wale, Davis 68. Mich. 
22 fac. Weoodly v. Biſhop of Exeter, 2 Croke 691. And a Diſpenſation to 
hold a Benefice in England with a Biſhoprick | in Treland, under the Great Benefce in 
Seal of England only, is good ; becauſe Ireland is ſubordinate to Eng- | cg 
land, and governed by the ſame Law ; for otherwiſe it ought to be un- +5 goal 
der the Great Seal of both Kingdoms. Trin. 3 Car. B. R. Evans & 
Kiffin v. Askwith, Palmer 457. But without ſuch new Diſpenſation, his 
former Diſpenſations, though one was to hold Benefices with Cure, an- 
with them, will not ſerve his turn, as 4s held,” 

by Hobart in Colt Ks Glover's Caſe, Hobart 157. Nor will his Diſ- N 

enſation avail him any Thing, when of a Clerk he is made — == 
unleſs it be obtained before his Conſecration. 11 H. 4. 38. 5. 59. 78. 6. 885 


Biſhop of St. David's Caſe, Neither in the Caſe, of his being tranſla- 


| ted to another See, can he, by Virtue of ſuch Diſpenſation of Retainer, 


hold thoſe Benefices \he injoyed with his firſt Bichoprick, but muſt for 
that Purpoſe ſue out & new Diſpenſation Retinere, before he and the Trandation 


King have conſented to\the. Election. However, before his Election to and new Piſ- 
(3 8 8 ſuc h penſation. 


4. 
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Difpenſatf= ſuch other Biſhoprick be ſeconded by the Confirmation thereof, for 
ons, &c.  , otherwiſe it will work nothing, as coming too late, in Evans and 
Kiffin's Caſe v. Aſcougb, in Ney 93. and in Latch p. 31, & 233. and 
in Jones 158, and in Palmer 476. Fenkins, Caſe 91. Cent. 6, Paſch. 

19 Car. 2. C. B. Henry Edes v. Walter Biſhop of Oxford, Vaugb. 20. 
Diſpenſation A Diſpenſation Retinere former Benefices, may be made either for Years 
NN gr or for the Life of the Biſhop; and therefore a Clerk having a Faculty 
Illi. from the Archbiſhop of Canterbury, to retain a Benefice he poſſeſſed for 
three Years after he ſhould be created Biſhop, and reſigning after his Crea- 
tion, it was held, That his Church was not void by his Creation, but 
only. by his Reſignation. Mich. 6 & 7 El. Dyer 233. And Hobart ſaid 
in Colt and Glover's Caſe, Hobart 156. That when the three Years are 
"paſt, the Benefice voids. And ſo Vaughan in Henry Edes and Walter 
Biſhop of Oxford's Caſe, Vaughan 24. But it was held by Hutton and 


| Upon Piſpen- Winch, That though a Diſpenſation of Retainer be made, to retain a 


ee oof 3 Church with a Biſhoprick but for fix Years, yet the Commendatory hath 
over for Life. thereby Power to hold it during his Life. Mich. 22 Jac. Weoodly v. Man- 
waring, 2 Croke 629. And their, Reaſon might be, becauſe the Diſpen- 
ſation for fix Years prevented his Conſecration from making his Church 
void, which is that only Act by which, in Law, all former Acts are 
voided in this Caſe,; ſo that he remaining Incumbent of his Benefice at ſuch 
Time when he was complete Biſhop, the Plenarty of ſuch Benefice would 


not, without ſome other Act afterwards, as Reſignation, Tranſlation or 


Death, be determined. mo | 
Retinere Dig- If a Diſpenſation be Retinere Dignitatem Decanatus, it is good for the 


pu ng Deca. Deanery, and he is Dean both in Title and Fact, and may confirm Leaſes, 
and do all other Acts as Dean: In Evans and Aſcough's Caſe, in Latch 
233. and in Noy 14. and in Jones 258. And if a Diſpenſation be made 
Retinere in by the Words Retinere in Commendam, yet the Commendatory is thereby 
Commendam. full Incumbent, and may plead as Incumbent. Woodley's Caſe v. Man- 
waring, 2 Croke 691. and mult ſue and be ſued boy the Name of Parſon or 
Vicar, as the Caſe requireth, by Hobart, in Colt and Glover's Caſe, 
Hobart 163. And where ſuch a Diſpenſation of Retainer is had, if 
the Patron (after the Biſhop is conſecrated) doth preſent another that is 
inſtituted and inducted, the Biſhop may have a Spoliation in the Spi- 
ritual Court againſt this new Incumbent, becauſe by Diſpenſation his 
old Title remaineth, for that both claim by the ſame Patron. Henry Edes 
and Walter Biſhop of Oxford's Caſe, Vaughan 24. 885 
The Stat. 21 H. 8. c. 13. extending, as hath been ſaid, only to Bene- 
fices with Cure, and where the Perſon accepting a Second hath a Benefice 
of 8 J. per Annum Value, and that other Caſes of Pluralities are governed 
by the Canon Law ; it will not be amiſs to ſhew what the Canon Law in 
this Matter is. The Firſt Canon I ſhall mention is that of the Council, 
Which Coun- Which having no Addition, which of the Lateran Councils muſt, as we 
cif of Laleran are told, be taken, that under Alexander III. Anno Dom. 1180, which is 
to be taken. in theſe Words: Nia nonnulli modum avaritiæ non ponentes Dignitates 
diverſas Fcclefiafticas, & plures Ecclefias Parochiales contra Sacrorum 
Canonum inſtituta nituntur accipere, ut cum unum Officium vix-implere fuffi- 
cient ibi vindicent ſtipendia plurimorum, ne id de catero fiat diſtrictius in- 
Hbemus. Cum igitur Eccleſia vel Ecclefraſticum Miniſterium committi 
ebuerit, talis ad hoc perſona quæratur que refidere in loco, & curam ejus 
per ſeipſum valeat exercere, quod ſi aliter actum fuerit, & qui receperit quod 
contra ſacros Canones , accepit/ amittat, & qui dederit largiendi foteſtatem 


privetur, Extra Lib. 3. Tit. 4. de clericis non Reſidentibus, Can. 43. 
I ; Another 


Spoliation. 


— 


Canon Law. 
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Another Canon there is made in the Council of Lateran, under IJuno- Plaralities, 
cent III. Anno Dom. 1215. beginning, De multa, &c. which are in theſe 98 


preſumat, etiam fi curam non habeant animarum. Circa ſublimes tamen & 
literatas Perſonas quæ majoribus Beneficiis ſunt honorande, cum ratio poſtu- 
laverit, per ſedem Apoſtol poterit diſbenſari. Extra Lib. 3. Tit. 5. de Pre- 
* bendis, Can. 28. Ss, | + 6 
The Firſt Canon not inflicting the Puniſhment of Deprivation % facto, Both Canons 
did not produce any great Effect, (as Abbot obſer ves 5 7 it,) therefore — 5 
comes this Second Canon with the Penalty of Deprivation 7p/o facto; yet 
the diſpenſing Power reſerved to the Pope in the Clauſe, makes this Second FO | 
as fruitleſs as the former. Therefore, chiefly to redreſs the Exceſs and f 
GBrievance of holding Church Preferments by Diſpenſations, Pope John XXII. 
in his Decretal, beginning Execrabilis, after a long Recital of the miſ- 
chievous Conſequences of Pluralities, decrees, That every one who holds a 
Benefice by Virtue of any Diſpenſation, ſhould, within a Month after No- Pope Johns 
tice of this Decree, chuſe which of the Preferments they liked beſt to keep, en. 
and reſign the others; elſe- all their Benefices to be void. Extravag. Tit. 3. 
de Prebendis & Dignitatibus. 5 8 
Many more Canons and Decretals might be mentioned concerning this How theſe 
Matter; but theſe being the chief made by foreign Authority, and received Cn r 
here to be Law, and to 8 Practice and Proceeding in this Matter, received with 
I will mention no more, but only ſhew how they were allowed and re- us. 
ceived here with us. And to that Purpoſe, I find a Canon made here by | 
Othobon the Pope's Legate, beginning Chriſtiane, &c. inforcing the Per- O:hobon's Ca. 
| formance of that made in the Council of Lateran, under Pope Alexander; 
and this was again explained and altered by Archbiſhop Peckham, Anno Alter'd, &. 
Dom. 1279. Lib. 3. Tit: de Prebendis & Audiſtis. Linw. Old Im- 
preſſion, 75. | % „„ 
By theſe Canons it may appear, how the Law ſtood concerning Plu- How Plurali- 
ralities before the Statute 21 H. 8. and how it ſtands at this Day in Caſes 33 
not within that Statute: Firſt, The Second Living accepted was made void BY 
by Deprivation, by the Canon in the Lateran Council under Pope Alex- 
ander. Secondly, That the Firſt Living was to be 7p/o facto void by ac- ; 
cepting of a Second ; and in caſe of Endeavour to keep both, then both 
to be void. Thirdly, Although there were a Diſpenfation, yet if the Firſt 
was not actually reſigned within a Month of receiving a Second, both to 
be void. But the Canon for making the Firſt Benefice void, was the Law The Canon 
generally owned and practiſed here, as may appear not only from Linwood, Saudi 
but more fully from the Books of the Common Law; as, 5 E. 3. 9. 
Y 25 E. 3.49. 11 H. 4. 60. 4 Coke 75, 79. 6 Coke 29. and feveral other 
= Books; yet in the 10 E. 3. 1. there we find a Title made under the De- 
E cretal of Pope John, before-mentioned, as IF underſtand that Caſe ; be- 
= cauſe tis there ſaid, That by the Conſtitution of Plurality they ſhould be 
deprived, who kept their Benefices beyond a Month after that Conſtitution, 
wWuhich 


* n a ; Mme. bo „ ls ge s 


+> 


| | * LE ö 1 5 r gong » 55 * a Sy ene 
5 The Clergy: Mau Lau: Or, ( 
Pluralities, which is according to the Words of that Decretal : Linwood. alſo, in the 
* Place before cited, v. Nec ultimo, ſeems to allow that Decretal to be in 
25 H. 8. . Force here. TPW OE 3 oh RO RF, 
1 Ye Bo All theſe Canons, as they. were allowed here, fo conſequently were they 


II theſe Ca- continued in Force by the Stat. 25 H. 8. c. 19. whereby tis provided, 
none =: That all ſuch Canons, Conſtitutions, Ozdinances, and Spnodals 
Force. Pꝛovincial being already made, which be not contrariant noz repug- 
nant to the Laws, Statutes and Cuſtoms of this Realm, noz to the 
Damage oz Þurt. of the King's Pꝛerogative, ſhall now till be uſed 
and executed as they were befoze the making of this Act, until ſuch 
Time as they be viewed, ſearched, oz otherwiſe ozdered and deter» 
Bid. 5.2. mined by Thirty two Perſons, oz the moꝛe Part of them, acco2d- 
Power or ing to the Tenoz and Fozm of this Ack. The King, by a former 
hh correct Clauſe in this Statute, had Power to appoint Thirty-two Perſons to exa- 0 =» 
the Canons. mine and correct all Canons then extant, and to frame a Body of Eccle- 
ſiaſtical Laws out of them at their Diſcretion : And that ſuch Eccleſiaſtical 
” Laus ſhould be obſerved and obeyed, ſo as the King's Aſſent under the 
27H.8.c.15. great Seal were firſt had to the ſame, And the like Authority was given to 
35 H. 8. c. 16. chat King by two other Statutes made the 27th, and in the 3 5th of his 
Reign. Purſant to which ſaid Acts of Parliament, and the Powers thereby 
given K. H. 8. 32 Perſons, half Clergy and half Laity, were nominated 
and appointed for Reformation of the Canon Law, who accordingly drew 
een 1 up and reduced into Order ſuch a Body of Laws under the Title of Re- 
fallcarum formatio Legum Ecclefiaſticarum. But that King dying before his Royal 
T0 Aſſent thereto, under the Great Seal, as was provided by the faid Statutes, 
rendered that Body of Laws uſeleſs and ineffectual, © 
3, 4 E. 6. After which in the Third of King Edward VI. the Buſineſs was 
. 11 again revived, and an Act of Parliament paſſed, giving the like Power to 
See theſe Let- that King, as had been given to H. 8. And E. 6. by Letters Patent 
3 . "To teſted at Weſtminfter, Nov. 11. Anno Reg. 5. impowered eight Perſons, 
z the faid Book, 7. e. the Archbiſhop of Canterbury, the Biſhop of Ely, and two other 
printed at Clergy-men, with four Laymen to begin the Work, And the Reaſon. 
"= 4 of appointing at that Time only eight is there expreſſed, viz. Quid Con- 
1640. liariis noſtris d ſecretis conſentaneum magis videtur hujus rei initium, 
introitum, primam formam & lineaturam numero Oftavo, qui triginta erit 
Portio, committere ; nempe quafi Preparationem quandam grandiori numero 
futuram. Py: 6 
But this Deſign of King Edward VI. was alſo defeated by his Death, 
and thereupon the Matter reſted till the Year 1559, f. e. 1 Elig. When 
a Bill was brought into the Houſe of Commons for impowering 32 Per- 
' Hiſt. of Re- ſons to Reviſe the Eccleſiaſtical Laws. But ſays Biſhop Burnet, as that 
formation, Bill was then let fall, ſo to the great Prejudice of the Church it has ſlept 


1 Elix. 
ever nce...-... 
Yet. by another Right Reverend Prelate we are informed, Tlat in 


© Cedex g91. | 
A 1562, 1. e. 4 Elz. it was propoſed in Convocation to move her Majeſty, 
2uare the That certain learned Men, Biſhops and others, might be appointed to ſet 


Meaning. dom Eccleſiaſtical Rules and Orders in all Ecclefiaſftical Matters for the 

Jod Government of the Church of England, as ſhould by them be thought 

. © moſt Meet, and the ſame in ibis preſent Sefton, whatſoever they ſhall order or 

| ſet down within one Year next, to be effeetual, and for Law confirmed by 
AF of Parliament, at or in this Seſſion. | 

Dew's Jour- And that afterwards, by the Endeavours of Archbiſhop Parker, it was 

167. again ſet on Foot in the Parliament of 13 Eliz. and by a leading Member 


recommended to the Houſe of Commons ; but after that we hear no more 
| | Bt 
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Ji it. 106 preparatory to the Gaining a its Gs Care Piu, 
Was taken to have the whole Work publiſhed by John Fox, who has ſhewn © — 
ttis to be the main Defign in the Concluſion of his Preface thereto, viz. Lond. « 1 

Optandum, quod per præmaturum Mortem Regis illius (i. e. Ed. 6.) nega- 

tum oft Ecclgſiæ felicitati, per feliciora Tempora Sereniſimæ Ræginæ nftre 

Elizabetbæ fuppleatur, accedente publics pujus nunc authoritgte, Parlament! 4908 | 


Autboritate. 3 = 
From what is before ſaid it appears, That the Collections in that Book Determined 


= cannot be eſteemed any Part of the Canon Law; and conſequently the by e 
former Canons remained in Force no Ways altered thereby ; and that thoſfſe 
former Canons were not contrary to the Laws and Cuſtoms of the Realm, 

a eee to the Proviſo in the 2 5 H. 8. c. 19. and that they were then the 
only Law in the Caſe, except age as altered by Stat. 28 H. 8. oy 16. con- Stat. of Dif | 
cerning Diſpenſations. MRS. 1. 
There is alſo a Canon made in the Convocation for the province of Can- Canon Cant. 
terbury, Anno Dom. 1603, in the Words following: No Licence or Diſ- bree, 

p | penſation, for the keeping of more Benefices with Cure than one, ſhall be ; 

granted to any, but ſuch only as ſhall be thought very ell worthy for his 
Learning, and very well able and ſufficient to diſcharge his Duty; that is, 
who ball have taken the Degree of Maſter of Arts, al the leaſt, in one of the 
_ Univerſities of this Realm, and be. a publick and ſufficient Preacher licenſed ; 
rovided always, that he be, by good and ſufficient Caution, \bound to make his 
N perſonal Reſidence in each of bis ſaid Benefices for ſome. reaſonable Time in Reſidence. 
every Year; and that the ſaid Benefices be no more than Thirty Miles diſtant 
aſunger : And laſtly, That he have under him, in the'Benefice where he doth 
not refide, a Procter lawfully allowed, that is able ſufficiently to teach and Preacher 
inſtruci the People. Can. 14. . 
In an Act made 13 Car. 2. intitled, An AG for 8 eiii Car. 2. e. 
contained in an Al 17 Car. 1. concerning Commiſſioners for Cauſes Eccle- '*: me. 5 1 5 * 
at Hical, is inſerted the following Clauſe, vis. 
*: "P2ovided always, That the A oz any Thing therein contained, 
hall not extend oz be conſtrued to extend to give unto any Arch: 
_ biſhop, Bichop, oz any other Eccleſiaſtical Judge, Dfficer, . 02 other 
Perſon oz Perſons akozeſaid, any Power oz Authozity to Exerciſe, 
Execute, Inklict, 02 Determine any Cccleſtaſtical Jurisdiction, Ten- 
Aure'v2 Coertion, which they might not by Law have done befoze the 
Pear of our Lo2d 1639. No? to abzidge oz diminiſh the King's Ma⸗ 
jeſfy's Supzemacy fn Eccleſiaſtical Matters and Affairs, no2 to con- 
firm the Canons made fn the Pear 1640. noz any of them, no2..aup- 
ther Eccleſiaſtical Laws oz Canons not kozmerly confirmed, allowed, 
dz enafed by Parliament, 02 by the eſtabliſhed Laws of the Lands, 


us they ſtood in the Pear of our Lozd 1639. 
It may be obſerved upon this Clauſe, that che Legiſlature has rejected 


the Canons of 1640. and accordingly, t tho' they be ſometimes cited by 1 ee 

Counſel in the Books of Reports, the Judges have conſtantly diſallowed 7 5 
them. And by Holt C. J. The Clergy are ſubject to obey the Canons; 

and if they do not conform themſelves, it will be Cauſe of Depriyation. 
2 Cro. 37. Reſolved by all the Judges of England. The Canons of 160 ; 

. have been received, though ſome Queſtion has been made of the Canons | =”; 

in 1640. And many of the antient ( Canons are as old as any Law that we W ET | 
have at this Time. 1 La. 9 449. in the Caſe of the app of | 
St. Davids v. Lucy. 25 

By Lord Keeper Wrig bt, Anno 1700. The Canons $ a Convocation | one, 1 
do not bind the Laity wRhout an Act e 1 Wms. Wu —_— 1 
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Pluratities, F 575 given, this W (24 of Sd, in 3 "nd a of the 
e. | 
Canon as to Caſes not within the Statute 21 H. 8. yet before Fe come to 


N 


ow Stat: conſider the Qualifications mentioned in the ſaid Statute, I will obſerve 
21 H. 8. c. 13. how this Statute ſtands in Force; and it once Was a Queſtion between the 
Common Lawyers and Civilians, Whether it ſtood in Force or not? As 


appears 18 Elis. C. B. Dyer. 52. As to this, 


i Pluralitie Wote, That by the firſt and ſecond of P. & M. c. 8. ſo She of this 
repealed by . Statute of 21 H. 8. as concerns Pluralities is:, repealed ; but then by 


NH, e Statute 1 EJiz, c. 1. F. 2. this Statute of 1 & 2 P. & M. of, Repeal 


M. c. 8. 


1 &zP.&M. is repealed. But in this Statute 1 Elia. Sect. 13. there is a Clauſe, That 


repealed by all Statutes and Laws. made void by the 1 & 2 P. & M. and not ſpe- 


5 4.8 913. cially and particularly revived by this It ſhall ſtand and remain void 


gaand repealed, as they were beköze the making of this Ai, &. 
1721 Fg be Now this Statute of 21 H. 8. is not thereby revived, or ee to 
revived by be revived ; ſo that ſome Perſons will hold, that this Statute ought 


I 50 been held revived, and would maintain their Opinions by 


this Way of arguing: That this cannot be within the Rule laid down 
If by a Statute by the Lord Coke's Inſt. that a Statute of Repeal being repealed, the 
of Repeal be- Firſt Statutes are revived; for here by expreſs, Declaration, no Statutes 


ing repealed, 
| ing Fig Se. are to be revived which are not particularly mentioned by the Statute 


tutes are re- to be revived, which very many Statutes are, But this of 21 . 
vived. is not; and this, ſay they, is one Reaſon the Judges went upon, in 
"holding that the Statute 1 E. 6. c. 2, concerning the Conſecration of 
of Biſhops. Biſhops, and the Proceedings in the Eccleſiaſtical Courts in the Name 
of the Biſhops, which was repealed by this ſame Statute of 1 & 2 P. & 
M. but held .not to be revived by 1 Elis. by Reaſon of the Clauſe here- 
in before- mentioned, not being mentioned in that Statute; and if there 
had been nothing more in the Caſe, doubtleſs it muſt have been agreed, 
that the Stat. 21 H. 8. had ſtood repealed : But in Fact, in the Statute 
of 25 H. 8. c. 21. which is expreſly revived by that of 1 Eliz. there is 


If a Clauſe in this Clauſe ; Pꝛouided always, that this Ac, oz any Thing therein 
254.8.c.21. contained, oz any Licence oz Oilpenſation to be granted by Uirtue 


3.215% thereof, ſhall not extend to the Repeal 02 Derogation of the Sta- 


vived by 


1 Eliz. tute 21 H. 8. noz to any Thing contained oz mentioned therein; 
no? that this Ack, noz any thing to be done by Authozity thereof, ſhall 
be key 02 expounded to give Licence to anp Perſon oz Perſons,.. 
to have any moze Number of Benefices than limited in the tald 
Ack; and that the ſaid Act of Pluralities, and Non⸗reſidence of Be- 
nefices, and every thing contained, ſhall ſtand good and effettual in 
all Intents and Purpoſes, accowding to the true Meaning thereof; 
- wy Thing in this pzeſent Ac, oz anp Licence oz Diſpenſation, 
to be had by Anthozity thereof, in any wiſe notwithſfanding. 


S8 $o that by Force of this Clauſe in the Statute 25 H. 8. the Statute of 


If 21 H.8. 21 H. 8. is held to be revived. But this is objected to be a very much 
revived by ſtrained Expoſition, to have a Statute to be revived by Implication 
1 contrary to the expreſs Words of 1 Eliz. which ſay, That no Statute 
ſhall be thereby revived, which is not therein particularly mentioned 
to be revived, Which the 2 1 H. 8. is not. That this Statute of 21 H. 8. 


is revived, they own to have been the conſtant Opinion; and the ſame 


is evident by conſtant Practice, very many Actions and Judgments having 
been brought and given upon it; but that, they lay, it was never directly 


in Queſtion, whether in Force or not, except in that Caſe mentioned 
Over. ruled, Dyer 352. a. where it was objected by ſome Civil Lawyers, That it 


bs was PS but oyer-ruled by the Judges, As to this Cale 1 in Dyer, 
at tis 
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'tis anſwered, That the Reaſons which ſeem to be given in that Caſe, Diſpentati- * 
are not ſufficient to hold the Statute 21 H. 8. to be revived: The 745 » 9 
Reaſon given is, That it had been meerly contrary to the Deſign and 
| Intent of the Statute 1 Els, to have revived it; but that the Act of ö 
23 is revived, in which is the Proviſo before- mentioned, which affirms 
- the 21 to be in Force: But the Judges ſay not how it had been con- 
trary to the Statute. of 1 E/;z, to have revived. that of 21 H. 8. but it 
it had been contrary to the Intent of that Statute to have revived it ex- 
preſly, it muſt be as contrary to have it revived by Conſtruction or Im- 
plication; for by what Way ſoever tis revived, the Effect and Conſe- 
quences muſt be the ſame. The Statute 21 H. 8. cannot be ſuppoſed 
contrary to 1 Elis. unleſs, one muſt | ſuppoſe the Pope's Power of Diſ- 
penſing is ſome Way owned by it: But this can be no Reaſon; for tze 
Pope's Power would have been no Way owned by reviving that Sta- Wo rl 
tute, for tis not therein any way aſſerted. Beſides, the Statute 25 H. 8. 5 
expreſly provides, that it ſhall be in Force; and. yet that was to take 
away, diſown and abrogate the Pope's uſurped Power of Diſpenſing. 
But. the Pope's uſurped Power of Diſpenſing is no other Way owned by When the 
the 21, than in Part reſtrained, thereby: But tis true, according to the Ar, Die 
Opinion and Practice of thoſe Times, the Pope was owned to have a penſing here. 
Power of Diſpenſing here in Eccleſiaſtical Matters, and Diſpenſations did 
_ _ uſually flow from Rome after the 21ſt, till the 25th of H. 8. but that was 
1 | a Wrong, and Uſurpation, contrary to the Law and Inſtitution of the 
_ Government, and is ſo declared by Parliament in ſeveral Statutes. So that 
Setting up and Reviving the Statute 21 H. 8. had ſet up and allowed How the 
all Legal Acts relating to it, but could not have owned any incroached Eco hag 
or uſurped Power, unleſs that uſurped Power had therein been taken penſations, 
Notice of as legal, or referred to Diſpenſations to be had from Rome, . 
or the like. But the Statute 21 only reſtrains Diſpenſations, and leaves the 
Granting of them to Conſtruction of Law, which is afterwards, and be- 
fore the 1 Elis. declared to be in the King and Parliament, and ſettled 
by them. But this is but mentioning the Opinions of ſome, who I 
have heard argue, that this Statute ought to ſtand repealed, which I f 
take to be contrary to Law; For I take the Statute of 21 H. 8. to be in That Star. 
|, Porce, the Law and Practice ever ſince having been taken to be ſo, and 21 H. 8. is in 


Multitudes of Judgments have been given upon it. Force. 
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| ; F CHA P. IV; 1 
Of Reſignations, and Exchange of Beneficer. 


-A S-by Ceſſion, ſo by Reſignation, a Church is faid to become void Voidatce by 
q by the Act of the Party Incumbent. - That a Church may be Refignation. 
voided by Reſignation, the Inſtrument of Reſignation muſt be duly. made; 
the Word Refignare is not good; for Refignare is not in Law: a Term By what 
of Reſignation, but renunciare, cedere, dimittere, are the uſual Terms. Words. 
12 & 13 Ehz. Dyer ag. a, But if a Prebendary doth give, grant, 
render, and confirm to the Ordinary, Tatam Præbendam ſium de C. ac _ 1 
enmia manerta, terras, tenementa, proſicua, poſſeſſiones, jura, & hereditd- © _ 
; "156 | | menta 
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Ec. 
WD 


dam plenam & liberam | Jacultatem, diſpoſitinnem, altloritutem & poteflatem 
dictæ i Prebende pertinenten," okamtem, appententem fre Titumbentem, 
aut ut parcelſ, Er. habend® & tenen to him the faid Ordinary and his 
 Succeffors, .in Fee; and after the Habendum doth ſay, Cu in hac parte ad 
omnem Juris effettum qui exinde Jequi poterit' aut poteſt dict Proahende, 
44 omnia. jura mihi ratione ejuſdem qualitercumpue acgulſttu ut decet fubjielh 
& ſubniitto,, &c. Theſe Words be ſufficient, and amount to # Reſignation, 
* ks the more Wand age aue not uſed,” ee. 12 * 12 Ao 
Dyer 2 — 
s e be made to the Uſe of another perſon; ; dar 18, with 
bg, That if one of two Perſons named, be net admitted to the 
Benefice reſigned within fix Months; the Reſignation ſhall be void, and of 
none Effect, ſuch Reſignation is abſolutely veid; for every Reſignation _— 
_ ought to be abſolute, Sponte, Pure & Shmpliciter, "Mich. 33 & 34 5 
Gayton's Caſe, Owen 1996. $69) 
Two Perſons; by one Inſtrument in Writing, "i ee to change 
| their Benefices; which are both Spiritual, (for, a -Lay-Preferment, as an 
2 - Hoſpital; cannot be exchanged, or go for a Prebendary, or other Spiri- 
tual Benefice. Roll's Abr, 1, 811.) and in order thereunto, reſign them 
into the Hands of the C Ordinary: Such Exchange being executed, the 
Refignations are good; but though the one is inſtituted and inducted 
into the other's Benefice, yet if the Exchange be not executed on- both 


muſt be 2 Parts, the Clerk, on whoſe Part the Exchange was not executed, may 


Preſentation 
croſs de Novo. 
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Refignation 
muſt be to a 
proper Perſon. 
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th have his Benefice again, 45 E. 3. "Pits. Exchange 20. for in this Caſe 

of Exchange, the Law doth annex this Condition to a Reſignation, if it 
be fully executed: But a Collateral Condition may not be annexed there- 
unto, no more than an Ordinary may admit upon Condition, or a Judg- 
ment be confeſſed upon Condition, which are Judicial Acts. Gayton 8 
Caſe, Owen 12. And fo if two, upon ſuch Agreement, reſign, as afore- 
ſaid, and the Patrons according to their Agreement preſent croſs d Nobo, 
(as they muſt do, if the Exchange be executed, Mich. 18 &- 19 Elie. % 
Griniden v. Biſhop of Lincoln, 'Pluden 3 E. 3. c. 18.) and the one is 

admitted, inſtituted and indufted: into the other's Benefice; and the 
other is likewiſe inſtituted into his, but the firſt dieth before he is inducted 
into his Benefice, although after a Mandate made by the. Biſhop to the 
Archdeacon for his Induction (although the Induction of the firſt was 
abſolute) yet becauſe it was directed by the precedent Agreement, which 
ought to be executed on both Parts in the Life-time of the Parties 
(which in this Caſe it was not, for want of Induction) the Exchange is 
void. 45 E. 3. Fitzberh: Exchange e 10. Hill. 43 Elz. Lord Cromwell's 
Caſe, 2 Co. 74. 5. The like Law, if before he compleating of the Ex- 
change by mutual Preſentment, Inſtitution and Induction, the Reaſon of 
the Exchange fail; for Reſpect muſt be had to the Refignation and 
Proteſtation of both Incambents : And therefore either Incumbent may 
return to his old Benefice, in Priftino Statu, upon his former Preſent- _ 
ments. 45 E. 3. Fitz. Exchange 10. Regiſer Hi B. -Mith. 10 Fac, 

Colt and Glover v. ao * eee t alles er Hobart 152 


Owen 124311 +; 
That a Adkonation may take its Effect, It melt not y be abſolute, 


but alſo made to a proper Perſon ; for though it may be made before a 
Publick Notary, yet the Inſtrument muſt be directed to him who hath 
Power to accept of the Reſignation, and the Notary is to certify the 


ny to him; and when be hath — thereof, then, and not till then, 
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Cap. 4. 
is the Church void by Reſignation ; and before ſuch Acceptance all Pres Beſigna: 
ſentations made of Benefices, as reſigned, are void. Paſch. 3 Fac. Fair- 


accept of a Reſignation made of the ſame Church, to which he may Inſti- Power to 


5 And yet a Reſignation of a Deanery, in the King's Gift, may be made to 


be made to one of them; if to one of them, and a Stranger alſo, tis good, 


e « a ttt... te ot ak —— R OO OY OO OI PET IO I "VE EIS TY _— * 


dhe Complete Incumbent. 29 


ASE Ya r e . 


WO 


tions, &. 


child v. Gayre, 2 Cro. 63. Smith v. Founes, Noy 147, Mich. 5 Fac. Funes 


Caſe, 1 s. 


That Ordinary who hath the Power of Inſtitution; hath Power alſo to Who bath 


* 5 : 7 * f 4 
tute; and therefore the reſpective Biſhop, or other Perſon, who either by 1 | 
Patent under him, or by Privilege or Preſcription, hath the Power of inn 


ſtitution, are the proper Perſons to whom a Reſignation ought to be made. 


the King; as of the Deanery of Wells, Mic. 18 & 19 El. Grendon v. Deanery. 
Biſhop of Lincoln, &c. Plouden 498. And ſome hold, that a Refigna- 
tion may be well made to the King, of a Prebend that is no Donative. 
12 & 13 El. Dyer 294. Pollard and Walron's Caſe, Roll's Abr. 2. p. 3 58. But 
Harper and Weſton, in the fame Caſe held, That a Reſignation of a Prebend Prebend. 
ought to be made only to the Ordinary of the Dioceſe, and not to the King | 
as Supreme Ordinary ; becauſe the King is not bound to give Notice to the Notice. 
Patron (as the Ordinary is) of the Reſignation ; nor can the King make a | 
Collation by himſelf, without preſenting. to the Biſhop, notwithſtanding his Collation. 
Supremacy. ; | Ein 

But if a Donative be to be reſigned, the Incumbent thereof is to make Reſignation 
his Reſignation to his Patron, and by his Acceptance thereof, the Donative ” ' — 
is voided : And if there be two Founders or Patrons, it is ſufficient that it 


. 


being void as to the Stranger only ; eſpecially if both conſent thereto, and | 
grant it de Novo; and ſuch Refignation of the Church only, doth extend to 
all the Poſſeſſions of the Donative. Paſch. 3 Fac. Fairchild and Gayre, 
Brownlow and Gouldsborough 201. and in 2 Cro. 63. and in Neiverton 60. 
And generally every Perſon that reſigns, muſt reſign to his. Superior; and muſt be to a 
therefore it is ſaid by Coke, That a Biſhop cannot reſign to the Dean and S erior. 
Chapter. Hill. 12 Jac. B. R. Roll's 1 Rep. 139. 

So ſoon as the Acceptance is made, the Patron may preſent, if he Acceptance —>— 
pleaſe, to the Benefice reſigned : But in the Caſe of a Donative, if the Pa- and Freſenta- 


1 * | ba * ti o 
tron doth not preſent within fix Months, yet the Donative will not be 


| lapfed, but the Ordinary may compel the Patron to fill the Church. In 


other Caſes, where a Reſignation is made to the Biſhop, or other inferior 
Ordinary that may accept it, the Lapſe doth-not run as from the Accept- 
ance, but from the Time of Notice given by the Ordinary to the Patron. 
Mic. 15 El. c. 3. Leonard 45. Mich. 15 & 16 El. Dyer 327. Fenkins, 
Caſe 28, Cent. 6. 18 H. 7. Keil. 49. B. 18 Elis. Dyer 347. 12. 1 H. 
7. 9.6. Doctor and Student 116. 5 E. 4. 3. b. Noy 65. And if the Biſhop Notice to be 
doth die that took the Reſignation before he gives Notice, yet the Guar- siven. 
dian of the Spiritualties, or if he neglect, the Succeſſor Biſhop is bound 
to give Notice, before the Patron ſuffer by Lapſe, if he neglect to pre- 
ſent. 18 H. 7. Kelw. 49. b. So if the Temporalties of the Biſhoprick 
in which a void Church is, be in the Hands of the King, Notice of the 
Avoidance ought, de jure, to be given to the Patron, and the Guardians 
of the Spiritualties ought to give ſuch Notice, and Lapſe cannot run with- 
out it, upon what Account ſoever the Avoidance, of which Notice is (5:78 
to be given, did happen. 22 El. Dyer 369. 54. will prove. this, faith | 
Roll's Abr. 2. p. 365. | 5 

After a Clerk hath taken Inſtitution, the Church is full againſt all Plenarty by 
Men in the Caſe of a common Perſon, and ſuch Incumbent may void Inſtitution 
the Church again by Reſignation, before Induction: But where the In- mph 

| I ſtitution 
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Beflgna® ſtitution was upon the Preſentation of the King, or where the Right of 


9 Patronage after the Inſtitution doth come to the King, the Church, before 
9 Induction had, remaineth open to the King's Preſentment: And there- 


fore, if the King will preſent another, the Reſignation of the Party in- 

ſtituted is not neceſſary. But if the Caſe be, that a Clerk is inſtituted to 

a Church of the King's Gift, and doth not take Induction, if the King 
will not preſent another, ſuch Clerk may and muſt reſign, if he reſolve 
To diſcharge to Diſcharge himſelf of the Cure, and the Duties relating thereto: For 
him(elf of the by his Inſtitution the Church is full, as to the Care of Souls, againſt him- 
Ou. ſelf and all other Perſons, unleſs and until ſuch Time as the King ſhall 
uſe his Prerogative of making the Inſtitution void, (as he may do before 
Induction) by preſenting another: But until he doth ſo preſent, the In- 

ſtitution hath the ſame Effects (as I conceive) in his Caſe, which it hath 


in the Caſe of a common Perſon z and therefore the King's Clerk that is 


only Inſtituted, if he be Non-reſfident, or neglecteth the Cure, is ſub- 

ject to the Puniſhment thereof. . ri ans N 

If an Inſtrument under the Seal of the Biſhop: be found by a Jury in 
Evidence of their Verdict, upon which is indorſed, that the Reſignation was acknow- 
« Reſignation. ledged and accepted by the Biſhop, yet that is no abſolute finding that it 
was a Reſignation in Fact, as the Juries'finding of an Acquittance of the 


Debtee, is no good finding upon an Iſſue of Plene Adminiſtravit, but a 


: Circumſtance and an Inducement to the Jury. Smith v. Founes, Noy 147. 


'$/at.31 E. And Note, That if an Incumbent of any Benefice with Cure of 


Fug ara Souls, do 02 ſhall coxruptly reſign, 02 exchange the ſame, oz cozcupt- 
corrupt Re- ly take fo2 02 in reſpei of the reſigning oz exchanging of the ſame, 
ſignation or Diteſtly 02 fndiretly, any Penſion, Sum of Money, oz other Benefit 
Eachange. cozruptly, as well the Giver as the Taker ſhall loſe double the Ualue 
of the Sum ſo given, taken oz had; the one Moiety thereof to be to 
the Queen's Majeſty, her Þeirs and Succeſſozs; and the other Moie⸗ 
ty to him oꝛ them that will ſue fo2 the ſame by Aﬀion of Debt, Bill 


02 Inkozmation, in any of her Majeſty's Courts of Recozd, in which 


no Eſſoin, P2otetton 02 Mager of Law, oz Paivilege ſhall be admit⸗ 
ted 02 allowed, But of this in its proper Place, See the following 


Chapter. 


2 


: EW 

Church void by Act of Law. Of Simony, 
3 &C. 
Voie by THE laſt Mean by which a Church may be void, is by the Act 


Act of the of the Law ; for by that, in ſome Caſes, a void Church, not- 
1. withſtanding Preſentation, Admiſſion, Inſtitution and Induction, re- 


maineth void; in others a full Church doth become void. A Church, 


notwithſtanding the aforeſaid After-Acts, may remain void, Firſt, from 
From Inca - 


1 into 
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the Incapacity of the Perſon preſented, &c. And therefore, though in 
pacity. former Time, if a meer Lay-man was Preſented, Inſtituted and Inducted 
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Cap 5. The Complete Incumbent. 31 


Windſor's Cale. 5 
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into a Benefice with Cure, this was not a meer Nullity, but he was Simony, 
Parſon in Fact, until Deprivation came, tho' not de Jure. Mich. 12 G. 98 
13 El. Dyer 29 3. Bening field and Pickering's Caſe. 1 Anderſon 16. St. 13 El. 
0. 102. Coftard-and Wingate. Moor 606, Yet at this Day, © "2: 3, 4 
Ik a Lay-man, oz a Deacon, of the Age of Twenty-th2ee Years, be . 


p2eſented and admitted into a Benefice with Cure of Souls; 02 if preſented, H. 


any Perſon be admitted to any Benefice with Cure, of oz above the 4% 6. 

UGalue of Thirty Pounds yearly in the King's Books, unleſs he be 7». 230. 

then a Batcheloꝛ in Divinity, o2 a Pꝛeacher lawfully allowed by ſome 3 #/- 90. 

Biſhop within this Realm, oz by one of the Unfvertities of Cambridge 

92 Oxford, their Admiſtion, Inſtitution and Jnduf#fon, and all Tole⸗ 

rations, Diſpenſations, Qualifications and Licences, to the contra- _ 

ry, are meerly void in Law, and ok none Cffef. © ET 
Tho! the Patron may preſent again when he pleaſeth, without Notice Notice to be 

of an Avoidance in the aforeſaid Caſes, yet becauſe the faid Statute of 5 

13 Elig. makes only the Admiſſion, &c. void, and not the Preſentation, 

leaving that in Force, it was adjudged in the Cafe of a Deacon, that no 

Lapſe ſhall incur upon any Deprivation, by reaſon of the ſaid Incapacities, 

without Notice thereof given to the Patron. Trin. 18 Car. 1. Biſhop of 


Hereford and Okeley's Caſe, Parſon's Law c. 18. fol. 131. Marſh 119. 


fon of any Pꝛomiſe, Agreement, Gzant, Bond, Covenant, oz other 


And the like Law 1s, I ſuppoſe, in the other Caſes, for the Reaſon 1s the 


ſame in them all: And before the ſaid Statute, when a Lay-man was ad- 

mitted and deprived at the Canon Law, Lapſe did not run to the Ordi- 

nary, before Notice given thereof to the Patron. Dyer 293. Par/or's 

Law, c. 17. fol. 121. „ 8 
Alſo a Church, notwithſtanding Inſtitution and Induction had, may be 

ſaid to remain void by the Act of the Law, in reſpect of the Incapacity of 

the Preſentee, by reaſon of ſome Simoniacal Contract preceding the Pre- simoniacal 


ſentation to it, and upon which the Preſentment is made: For it hath been Contract. 


enacted . That if any Perſon o2 Perſons, Bodies Politick 02 1 


Cozpozate, ſhall oz do at any Time, fo2 any Sum of Money, Re: » ½ 120, 


ward, Gift, Pzofit 02 Benefit, direfly oz indirettly , oz fo2 oz by rea- % + 5 


Aſſurance of o2 fo2 any Sum ok Money, Reward, - Gift, P2ofit 02 


Benefit whatſoever, directly oz indireckly, p2eſent oz collate any Per- 
(on to any Benefice with Cure of Souls, Dignity, Pꝛebend, oz Li- 


ving Eccleſiaſtical ; o2 give o2 beſtow the ſame fo2 o2 in reſpeit of any 
ſuch coꝛrupt Cauſe o2 Conſideration ; that then every ſuch Pꝛelenta⸗ 
tion, Collation, Gift and Beſtowing, and every Admiſſion, Juſtitu⸗ 
tion, Inveſtiture and Jndufion thereupon, ſhall be utterly vold, kru⸗ 


ſtrate, and of none Effect in Law: And that it ſhall and may be law- 


ful to and fo2 the Queen's Majeſty, her peirs and Succefſo2s, to 
pꝛeſent, collate unto, 02 give oz beſtow every ſich Benefice, Dig: 
nity, Pꝛebend, and Living Eccleſiaſtical, fo2 that one Time, oz 


Turn only; and that all and every Perſon o2 Perſons, Bodies Po⸗ 


litick and Cozpozate, that from thencefo2th ſhall give oz take any 


ſuch Sum of Money, Reward, Gift oz Benefit, direfly oz indiretly, 
02 that ſhall take o2 make any ſuch Pꝛomiſe, Gzant, Bond, Covenant, 
oz other Affurance, shall fozfeit and loſe the double Ualne of one 
Year's Pꝛofit of every ſuch Benefice, Dignity, Pꝛebend and Living 
Eccleſiaſtical ; and the Perſon ſo cozruptly taking, pꝛocuring, ſeek- 
ing oz accepting any ſuch Benefice, Dignity, Pzebend oz Living, 
(all thereupon, and from thencefozth be adjudged a diſabled Perſon 


in 


5 The Clergy: Man's Law: Or Cap 7 
= Simony, in the Law to have 02 enjoy the lame Veneſtce, Dignity Prebend, q 
__ a Living Eccleſiaſtical, | Vide poſt. Chap. 6, 1 
1 | Simony is an Offence by the Canon Law, of which the Common Law  M 
_— does not take Notice to puniſh it: For there is not a Word of Simony in A 
#1 the above Statute of Elizabeth; but of Buying and Selling. 1 Ld. Ray. 2 
_ Ls 449. By Holt C. J. in the Caſe of the Biſhop of St. David's v. Lucy. 9 
3 | This Act hath given Being to many Book-caſes ; ſome of which relate Y 
_ - | to the Contract itſelf, ſome to the Puniſhment of the Patron, and others 8 
: uy EE How made. to the Puniſhment of the Clerk. As for the Contract, it may be made 
—_ S  Simoniacally as well before as after the Church is void: For.tho' it be law 
F f #1 ful for any Perſon to buy the next Turn of a Church, when it is full of an 
= Incumbent, generally ſpeaking, Mich. 33 & 34 4 Eliz. Rot. 2122. yet 
_ | ſuch Contracts, in ſeveral Caſes, have been held nut lawful : For if 4. be- _ 
= ing ſeiſed of an Advowlon, doth grant the next Preſentation to B. and B. 
= - doth make a Bond to pay him a Sum of Money for it, when the Church 
= ſhall fall void, this is Simony. And ſo Juſtice Reede ſaid it had been ad- 
1 judged in Pool's Caſe; for otherwiſe, by this Means the Statute might be 
=. utterly defeated. Hill. 17 Car. March 8 i 228. Parſon s £aw, c. 18. 
1 ol. 136. 
1 By « L 4 of. an Incumbent of a Church being upon the Defign of exchanging his 1 
1 of the Benefice, to get his Patron's Conſent to promote another thereto, doth __ = 
3 [t [ TH Fe. promiſe, that the Clerk ſhall make a Leaſe of the Glebe or Tithes to the =— 
5 4 Patron at a certain Rent; and the Clerk is preſented, and doth make the F 
=. Leaſe accordingly, altho' that he knew not of the Contract, yet this is 1 
1 Simony. Hill. 16 Fac. C. B. Rot. 667. Grant and Bowder's Caſe, If 
| | 5 (a Church being full of a ſickly Incumbent) a Clerk doth contract with a 1 
T3] Surrender by Stranger to procure the Grantees of the next Avoidance to ſurrender to the = 
1 Grantees. Grantor, and to influence the Grantor to preſent ſuch Clerk, when the - | 
—_ Living ſhall become void, and this be done accordingly, this is Simony, Ht 
= Mich. 8 Fac. Penn's Caſe, 2 Brownlow and Gloulaſ. 7. So it is, if (a T7 
4 = Church being full of an old and fickly Incumbent) a Clerk doth contract = 
IA with the Patron, (for a certain Sum of Money, payable when the Church a 
31 | | ſhall become void) to make a Grant of the next Avoidance to a Friend of 
F} his; and the Friend having ſuch Grant, doth preſent the ſaid Clerk ac- 
© | cordingly. Paſch. 14 Fac. Winchcomb's Caſe, in Hobart 165, and in Noy 25, 
| and in Brownlow and Gouldsborough 104. Tri rin. 41 El. Smith v. Shelbourn, 
J 3 Cro. 685. And though the Perſon, to whom the Grant of the next 
I Turn is made in Truſt, ſhould not know of any precedent Agreement 
i between the Patron and the Clerk, yet if the Clerk be preſented, it ſhall 
#4 p be intended that it was with reſpect to the Agreement, and that he came to 
4} | Sickly Incum- his Benefice by Simony. Cioſ and Rumcoy's Caſe, in the Caſe of Calvert v. 
1 oo, Kitchin and Parkinſon, 7 Fac. Lane 37. And Hutton ſaid, That we in 
#4 Chancery have adjudged, that the Grant of the next Avoidance for Money, 
4J when (the Parſon was fick in his Bed ready to die, is Simony : 
1 gf For the Statute is, If the Contract be made directly or indirectly, by 
bl : any Way or Means. Paſch. 21 Fac. Sheldon v. Bret, Winch 63. 
1 A Sale was of an Advowſon with a Covenant to preſent ſuch a Perſon as 
* the Bargainee ſhall nominate, the Church at that Time being full of an 
| Incumbent by Uſurpation, and a Quare Impedit then pending to remove 
#3 bim, by which he was afterwards removed; this is Simony. Sin. go. 
11 Walker v. Hammer iy. | * 
ib | But 
þ 
q 
T7 "» 
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B. ſhall be void, in Kitchin and Caluert's Caſe, Hill. 8 Fac. in the . 


Cap. 5. , The Complete Incumbent, ; 3 33 : 
But if Aa Father (the Incumbent of a-Church being ſick) doth pur- Simon y, c. 


chaſe the next Avoidance thereof in the Preſence of his Son, and with 57. if by. 


an Intent to preſent him, and doth preſent him, after the Death of the Father for 
Incumbent, it is not Simony ; as was adjudged by three Juſtices, upon his Sen. 
this Reaſon, That the Father is bound by Nature to provide for his 
Son: And therefore, though the Son may not contract for a Benefice, 
to the Intent that another ſhould preſent him; yet the Father may 
contract, with an Intent to preſent his Son, and with his Privity ; for 
that it being no Offence in the Father, who was the Principal, it can- 


not be any Offence in the Son, who was the Acceſſary: For there can- 


not be a Particeps Criminis, where there was not any Crime commit- 


ted. But Ander ſon againſt the other three, That this Contract with Econtra, 


the Father, with an Intent to preſent his Son, being in Preſence, and 
with the Son's Privity, made it Simony in him: But he granted, That 
if the Father had bought the Benefice, with an Intent to preſent the 
Son, if it was without the Privity and Conſent of the Son, it had not 
been Simony. 41 Eliz, Smith and Shellbourn's Caſe, 3 Cro. 68 5. See 
Bowderock and Mackaller's Caſe, Cro. Car. 331. But this Caſe is other- 


wiſe reported by Moor, p. 910. who faith, That the Caſe was agreed clear- Son Privy to : 


ly to be Simony ; and that if the Son had not been privy to the Bar- -- 


Y3 


gain, all the Juſtices, but Ander/on, held, that it had not been Simony. 


But they agreed, That if a Stranger buy the next Avoidance, and 
preſents one that is not privy until after the Contract or Purchaſe 
made, and when he is made privy, is preſented, this is Simony. Not 
fo where the Father doth buy, becauſe he is bound in Nature to provide 


for his Son. But by Hobart, if in the Grant of the next Avoidance 


it appears, that it was to the Intent to preſent his Son, or his Kinſman, The Intent. 


and it was done accordingly, it is Simony, in Winchcomb and Pulleſton's e = 
preſent A. 


Caſe, Mich. 15 Fac. Noy 25. And Parſon's Law, c. 18. fol. 134. ſays, 55 Name. 
that it was adjudged in this Caſe, that if a Man purchaſe the next Pre- 

ſentation or Avoidance, or the next Avoidance or Preſentation be grant- 

ed unto him to preſent A. by Name, be it the Son, Kinſman of the Pa- 

tron, or of a Stranger, that the ſame is Simony, and the Clerk preſent- 

ed comes in by Simony. And it was cited to be adjudged, that if a 

Man purchaſe the next Avoidance of a Church, with an Intent- to pre- 

ſent his Son, and afterwards doth. preſent him, it is Simony within the 

Statute. Paſch. 3 Car. Hughes 390. And Baron Suigg ſaid generally, 

That if A. doth buy the next Avoidance, with an Intent to preſent B. 

and the Church becoming void, A. doth preſent B. accordingly, this 

is Simony. By Averment, and by good Pleading, the Preſentment of 88 of 

e Intent, 

Exchequer, Lane 102. By Reaſon of this Diverſity of Opinion, Quære: 
But my Thoughts are, That ſeeing (whatever the Law is in other 
Countries, where the Canoniſts have Cognizance of Advowſon) it was 
before the Statute againſt Simony, and now is lawful with us, to buy 
and ſell, bona fide, the next Avoidance of a full Church; I ſuppoſe 
it was, and is lawful, as well for all Subjects as for ſome: And ſuppo- wether it be 
ſing, that to buy the next Avoidance of a Church, when the Incum- not Simony in 


bent is ſick in his Bed, ready to die, is Simony in one Man, I cannot 228 of 


but think that it is Simony in another, though it be the Father of a Son which js Si- 
capable thereof. And ſuppoſing that for a Stranger to purchaſe the next mony is an- . 
Avoidance in the preſence of his Friend, or only with Intent to preſent er Person? 
his Friend, preſenting him accordingly, is unlawful; I conceive, this 
is equally unlawful in a Father, with reſpect to his Son: For if it be 
| K Simony 
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deration of 


M,rriage. 
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ante * 


Simony to buy and ſell in theſe Caſes, it is Simony (at leaſt in the Tem- 


poral Court) by reaſon of the Statute, and the Word indireflp therein; 
and it is moſt plain, that the Statute doth not give any colour to ſuch 
Diſtinction: For the Words are, — If any Perfon oz Perſons, Bo- 


dies Politick oꝛ Cozpozate, &c. And ſo are moſt. general; and where 


the Law doth not diſtinguiſh, we ought not to diſtinguiſh, Neither is 
the Reaſon, That a Father is bound by Nature to provide for his Son, 
good to the aforeſaid Purpoſe: For a Man is bound by Nature alſo to pro- 
vide for himſelf, and ſo might as well purchaſe for himſelf : And if this 
Reaſon ſhould make that not to be Simony in the Caſe of a Father, 
which is Simony in another Perſon, before the Church is void, it might 
as well do the fame after the Church is void; for the Father's Obligation 
continueth, he is ſtill bound in Nature to provide for his Son; and it is 
no more Simony in a Friend to buy, with reſpect to his Friend, when 


the Church is void, than it is in the aforeſaid Caſes, before it is void 


(as it hath been held); and then, Why ſhould it be more Simony in the 
Father to buy, with a reſpect to his Son, when the Church is void, than 
before it is void? Unleſs the Reaſon, why he of all Men might buy before 
the Church 1s actually void, was changed and gone, as it is not ; and by 
the Statute there is nothing more of Simony in buying directly, than indi- 
rely ; and therefore, if the ſaid Reaſon excuſe the Father before the 
Church is void, it may as well excuſe him after it is void, and by con- 
ſequence it doth excuſe him in neither Caſe; unleſs in the Judgment 
of thoſe, that can be ſo abſurd as to hold, That no Humane Law 
ought to be made, or if made, ought to be expounded, to reſtrain this 
Natural Liberty, or (as they may call it) Duty in the Father. How- 
ever, to avoid Queſtions of Law, tis beſt, that a Purchaſer of a next 
Turn (whether he defign it for Son, Kinſman or Stranger) doth make 
the Contract, when the Incumbent of the Church is not in Danger of 
Death ; that he doth not declare- his Intentions to the Perſon to whom 
he intends a Kindneſs, or whom he intendeth to preſent ; that the in- 
tended Clerk be not preſent at the Contract; however, that he be not 


named in the Deed, by which the Power of Preſentation or Nomination 


is granted. A | 1 
So if a Father, in Conſideration of a Clerk marrying his Daughter, 
doth covenant with the Clerk's Father, that he will procure the Clerk 
to be Preſented, Admitted, Inſtituted and Inducted into ſuch a Church, 
upon the next Avoidance thereof: That is a Simoniacal Contract. But 
if the Father of the Clerk” doth covenant, That his Son ſhall marry 
the other's Daughter; and, the other, in Conſideration thereof, cove- 
nants to pay Money; upon which the Father of the Clerk covenants, 
to aſſure Land for a Jointure ; and afterwards, the Father of the Wo- 


man doth covenant, to procure the Clerk to be Preſented, Inſtituted 


Averment. 


Promiſe in 
Conſideration 
of Marriage. 


and Inducted into ſuch a Church: If this laſt Covenant be not in Con- 


ſideration of the former, nor depending thereupon, without ſpecial Aver- 
ment, or ſhewing that it was a Simoniacal Contract, it ſhall not be 
ſo intended, and a Bond for Performance thereof, upon a general De- 
murrer to the Condition, was adjudged good. 11 Car. Birt v. Manning, 
Cro, Car, 425. So by the Reaſon of this Caſe, if one Promiſe to a 
Clerk, that in Conſideration he will marry his Daughter, Kinſwoman, 
Sc. that he will prefent him to ſuch a Living when void, or to the next 
Living, or next good Living that ſhall fall void within his Gift and Diſ- 
poſal, this is a Simoniacal Contract, for there can be no Difference in 
Reaſon, as to making of a Contract Simeniacal, whether it be by Cove- 
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Cap. 5. 5 The Complete Incumbent. N 35. 


t | 
o preſent his younger Brother being then a Student in the Univerſi 
niverſity, 
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nant, or by bare Promiſe ; * hh of 
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become void, and the Clerk ant ore any void for when the Church is VV 
tis then become as 8 ented to it purſuant to ſuch an Agree 
very Chants) 11 a as if the Agreement had been to ont 3 
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Church of St. Cl And it was then fa, "Ther "Dr. Bison Daf er ee 
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ing of it. Paſch. 19 Car. 2. B. R. The King and Truſſel, 1 Siderf, 
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329: _ ſame Caſe, 2 Keble 204 

s Simony may be omm! . 

her | when the Ch Zo 3 

pecially when the Church is become void, 3 Mow 3 ned mor 
| | Was 8 hurch 18 


made with the Pat f ife. 
atron, his Wife, or a meer Stranger. 1 Rolls Rep. 235. EP 


If a , 

+ e ne r being void) doth contract with th 

Swinger dh 9 Fogg the Patron for Money granting the - Patron 

acquaint him hh he 15 nd after the Induction of the en _ 

though the Grant of 20 ry neg _— a Conſideration for i 3 55 . 

and the Preſer 3 I ing a Thing in A a EY 

by Maj 1 in Quaſi per Uſurpatione N ü N : void, 

e wry Contract, as the Cauſe thereof (fo . it 18 

Preſentment) it 5 1 the true Patron would not have r otherwiſe 

had not been mi 2 that it was as well Simony A San 

ſame Caſe, Moor I 5 SE & 43 N. Baker v. Rogers 2 yok 88. 

F 7 6 the RT By a 

the Church being then void 1 5a Brother; 

is Simony. 8 id, and the Patron preſents a ö 

e e by 

e 1 imoniacal Contract, That his Executors tha U that a By a Teſtator. 

dieth, and his 7 the Church being then void, and He 1. eat 

alſo was adjudged - on do preſent the fame Perſon 9 ar 

Cale. Both theſe laſt Simony. Mich. 3 Fac. Freeman 1855 this 

r (ch * are cited, Parſon's Law, c. 18 2 Gap „ 

nes of eee, N being void) contract for Mon ey 2, 13 5: | 

and the Grantor at the Re: to permit the Grantor to preſent hi = 1 * 
equeſt of the Father doth preſent e — 


this is 81 

is 'Simony.” Poſes.” . Jac. Booth v. Potter, Cro. Car 3 
a Church, and a Lare Impedi Car. 533. 80 
ng; mpedit brought to remove t! | 
Plaintiff yo Ro Impedit, the perpetual AGE 75 rg wn 

: (ea intentione) that F. §. Clerk, ſhould be pr . d 2 4 

55 after the 

| Ulurper's 
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_ | Simonp, Ae. een; 8 Cleck n ; and FOR after ſuch Removal, J. S. 
= 0 Wo was | preſented, admitted, inſtituted and inducted, This was. held by 
_ = WI the Court to be 8Simony. Paſeb. 3 5 Car. 2. C. B. Anonymus, 2 Vente is 
1 "of 39. The like Caſe, if not the ſame; is reported by Serjeant Levinz, 
—_ that is, That S. being Incumbent of a Church, and alſo. Patron of the 
1 | 98 Advowſon, mortgages the Advowſon to H. and dies, whereby the 
—_ Uſurpation Church became void, and one D. by Uſurpation preſents to the fame 

ng Oe hich the M bri Inpedi 

| = gage. Church, upon which the Mortgagee brings a are Impedit to remove 
ix L Ef e ee Ulurper's. Clerk; and pending that Qyare Impedit, the Heir of the 
7 1 EY Mortgagor brought a Bill in ody to redeem the Mortgage, and 
_ is 5 | Redeemed it was decreed that he ſhould redeem, and that the Mortgagee ſhould 
_ by the Heir, permit him to proſecute. the Qyare Impedit, brought in his Name to 
—_— fecover the Preſentation. - Matters thus ſtanding, the Heir enters into 


Articles of Agreement with H. for the purchaſing of the Advowſon, 

whereby the Heir covenanted to convey the Advowſon in Fee, and 

that he would preſent ſuch a Perſon to the preſent Avoidance when re- 

covered, as the Purchaſor ſhould nominate; and the Purchaſor cove- 

Who com- nanted to pay the Purchaſe Money at ſeveral Times, one whereof was, 
mits Simony. when Judgment ſhall be given to the Plaintiff in the Qyare Impedit; 
and all this was found by Verdict, and to be to the Intent to preſent 

one H. when the Avoidance was recovered by the Quare Impedit; the 
Avoidance was recovered, and H. preſented accordingly, and adjudged the 
Preſentation of H. in this Caſe was Simoniacal. Faſch. U. 2. CB. 


1 Walker v. Hammerſly, 3 Levinz 115. 
Bond taken But if a Patron (the Church being void) doch take a Bond of a Clerk 


by the Fa" before he preſents him, to pay ten Pounds yearly to the Son of the laſt = 
Beneft of Incumbent, ſo long as 5 ſhall be a Student in Cambridge unpreferred, no 8 
Incumbent's Simony is committed. So in the Earl of Suſſeæs Caſe, vouched by 1 
WW wi Fuyſter, Juſtice : .A Patron took Bond of his Preſentee to pay five Pounds 3 


yearly to the Wife and Children of the laſt Incumbent ; and yet, not- 
withſtanding great Oppoſition, the Clerk kept his Living. Paſch. 2 Fac. 
Abigail Baker v. Mounford, Noy 142. (Charitable Reſolutions, if any 
ſuch were given; but I much 7 whether they are to be taken for 
Law.) Or if the Condition of an Obligation be, That a Clerk, after 
his Admiſſion, Inſtitution and Induction, to ſuch a Church, ſhall at 
all Times after be ordinarily reſident, and ſerving the Cure of the ſaid 
Benefice, without Abſence by eighty Days in one Year, during the 
Time that he ſhall be Parſon of the faid Church; this is a good 
Averment. and lawful Condition, without any Averment taken, that it was for 
ſome Simoniacal Purpoſe. Mich. 14 Fac. B. R. Carey v. Yeo, Roll's 1. 
47. 8 Brockbam s Caſe, 4 Car. Richardſon's Opinion, Litt, Rep. 
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8 ; 
By Patron of 2 if a Patron takes Bond of his Preſentee to reſign within three 1 
Cf an Months after Requeſt abſolutely (he being firſt inſtituted and induct- . 
3 ed z) or if the. Condition be, That whereas A. is within a ſhort Time \ 
Wi. to be preſented, inſtituted and inducted to the Church of D. if A. after F 
Wh his Admiſſion, Inſtitution and Induction thereto, at all Times, upon IJ 
44 — the Requeſt of B. his Heirs, Executors or Adminiſtrators, ſhall reſign Al 
43 the faid Rectory and Church to the Ordinary, or Guardian of the Spi- A 
33 EE, ritualties for the Time being, by which B. his Heirs or Aſſigns, Pa- 1 
1 trons of the ſaid Church, may preſent of new to the ſaid Church, diſ- AY 
7" Charged of all Charges and Incumbrances done or ſuffered by the faid 1 
11 | Averment of A. 'Theſe Conditions are not void as Simoniacal, - without Averment 
F | Pa. that they were for a Simoniacal Purpoſe, becauſe they may be : uo 
1 2 8 33 1 | 


— — — 


Complete Incumbent. 37 


* n . 


| Cap. F. Ihe 
ood” and valuable Reaſons, without any Colour of Simony; as if Simony,&e. 
he take a ſecond Benefice, or be many Months Non- reſident, or that the WINDY 
Patron may preſent his Son, when capable of a Benefice. Tin, 8 Fac, 
Jones v. Lawrence, and Paſch. 9 Fac. Laurence v. Jones, 2 Cro. 
274, 248. Hill. 5 Car. Babbington v. Wood, in 1 Cro. 180. and in 
Hutton 110. and in Jones 2yo. Mich. 14 Car. B. R. Carey v. Teo, 
Roll. 1. 417. Mich. 43 & 44\Eliz.. Webb and Hargrave, Moor 644. 
And if the Clerk having given Bond to reſign, doth after take away his 
Bond, it ſeems that he refuſing to reſign according to the Condition, 
may. notwithſtanding be compelled in Chancery to reſign: For in the Caſe Decrees in 
of a Fellow of a College, the Court did diſplace him, and decreed him 
to leave it. Paſcb. 15 Car. Holme v. Wild, Tothill, p. 129. But by 
Holt, Chief Juſtice, Mich. 8 W. 3. B. R. in the Caſe of Swaine v. Carter, 
a Reſignation Bond comes as near Simony as can be, for 'tis eaſy to ſe- 
cure a Round Sum by ſuch a Bond, Cc. See Cumb. Rep. 394. Not- 
withſtanding which Opinion it has been generally held, That ſuch Bonds 
are good and binding in Law. See 1 Sid. 387. Raym. 175. 3 Mod. 
297. 3 Salk. 32 5, &c. Yet the Chancery will reſtrain the Patron, 
that he ſhall not make any ill Uſe of theſe Bonds of Reſignation. Chan- 
tery Rep.” 2 Fart 300. ; 7 0 35 
On a Motion to diſſolve an Injunction granted to ſtay Proceedings in ä "OO 
an Action on a Bond given by an Incumbent to his Patron, that he. (the | 
Incumbent) ſhould reſign on Requeſt, Lord Keeper ſaid, he was not 
ſatisfied, that fuch a Bond was good in Law: The Precedents that were 
in the Caſe were not directly to the Point, whether ſuch Bonds are Simo- 
niacal or not; he therefore directed that the Plaintiff ſhould declare on 
this Bond, and the Defendant plead Simony, and after that and Judgment 
at Law come back to the Court. 1 Vern. 131. Grahme v. Grabme. | 
The Defendant, upon his . the Plaintiff to a Par ſonage, took a 
Bond of him to reſign, which tho' in itſelf lawful, yet the Patron making 
an ill Uſe of it, vis. to prevent the Incumbent from demanding Tithes 
in Kind, the Court awarded a perpetual Injunction againſt the Bond. 
1 Vern. 411, 412. Durſton v. Sandys. e 1 | 


When a Condition was to reſign upon Requeſt, and the Plaintiff 
did aſſign for Breach, that the Defendant could not be found to 
make a Requeſt to him, and therefore that he made a Proclama- 
tion at the Church where he was born; and another Proclamation 
at ſeveral Markets within the ſame County, by them giving him 
Notice of his Requeſt ; yet that this was not ſufficient, as adjudged upon Reggnation 
a Demurrer; for that the Requeſt ought to have been made to the upon Requeſt. 
Perſon himſelf. Mich. 8 Car. B. R. Gruit v. Pinnel, Roll's Ar. 1. a 
p. 443. The Judgments, that to take and give a Bond to; reſign, is 
not. Simony, have occaſioned many corrupt Patrons to exact ſuch Bonds 
of their Clerks, only that they might thereby make fure (as they think) 
to themſelves a Recompence for their Preſentments. And ſome in- Corruption 
conſiderate Clerks (that have given ſuch Bonds) have been emboldened in 7 Che 
thereby to take the Oath apainſt Simony, though they well underſtood * TE 
the baſe Deſign of their Patrons and themſelves in taking and giving 
ſuch Bonds, and intended to accompliſh them afterwards, by ſubmit- 
ting to their Demands, to the utter fruſtrating that moſt Religious 
Law againſt ſuch Corruptions; tho the Judgments in this Caſe were 
given for the Validity of ſuch Bonds, only becauſe the Defendants 
demurred generally to them, and did not aver, that the Bonds were Want of 
made to reſign, only to oyer-awe the Clerks, by Fear of After-pay-' Averment. 
L ments, 
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=. Simony;&« ments, or to let a Leaſe of the Glebe, Tithes, Cc. Far then (as 1 
4 = uss declared in the Cafes aforeſaid) it had been Simony; but other- = 
_ 50 wiſe it could not appear to the Court to be ſo. It is allo reported to | 1 
—_ | have been ſaid by the Court upon Evidence in Sir John Paſcall and Y 
1 1 Clarks Caſe, 15 Fac. Com. B. Rot. 2051. Ney. 22. That if a Pa- 
= ' tron doth preſent one to a Church, having taken an Obligation of the 
_ ES Preſentee, - that he ſhall reſign at three Months Warning, that it is Si- 
—_— - mony within the 31 Eliz, And ſuch Conſtruction, upon a Prefump- 
b tion, that theſe Bonds are taken and given upon a Simoniacal Deſign, 
1 - when they are general, and do not contain ſome good Reaſon, or 
__ 5 ſuch Reaſon of them is not otherwiſe manifeſt, or though they do, if 
= it appear that they were taken upon a corrupt Deſign, by any Aſter- 
_ a practice, is but ſuitable to the Judges wonted Care of preſerving ſuch 
= | | like Religious Laws in their full and effectual Force: But this Caſe 
_ \ of Paſcall being againſt the Reſolution of Jones and Lawrence's Cale, 
= | ſolemnly ſettled not many Years before, doth not, as I have been 
1 told, paſs for any great Authority; and there have been very many 
Reſolutions agreeing with Jones and Lawrence's Caſe, ſince that Time. 
Beſides, it appears not by the Roll cited, that there ever was any Trial 
had, or Verdict or Judgment given in the Caſe ; or if there were any 
ſuch Trial and Saying, as is reported, yet it appears not by the Re- 
cord, that ſuch Matter could any Ways tend to determine the Iſſue 
_ the there taken, However our Ordinaries may diſcourage, if not quite 
may fool ſpoil, (and no doubt but their Juſtice and Prudence will oblige them 8 
y ſpo ; - 7 
this way of to it) this Way of Trading, by not accepting of any Reſignation made = 
Trading: . by the Conſtraint of ſuch Bonds. In regard (as hath been ſhewed, —_ 
Chap. 4.) a Reſignation (eſpecially of a Benefice with Cure) cannot "| 
be made to void the fame by the ſole Act of the Incumbent, but the 
Ordinary muſt for that End alſo accept it, and declare the Church 
= void; and till then the Patron's new Preſentation will be null: And 
The Reaſon. the Reaſon of the Law in this Caſe, is partly becauſe the Ordinary is 
to give Notice of a Reſignation to the Patron, that he may preſent 
again; and if he do not within fix Months after Notice, that the Or- 
dinary may provide for the Church; but more eſpecially, I ſuppoſe, 
becauſe the Biſhop having Cure of all Souls within his Dioceſe, is to 
fee that the Paſtors, to whom he hath committed, and who have un- 
dertaken the Cure, and in whom thereby the People have an Intereſt, 
do not without a reaſonable Cauſe leave their Charge; that it be not 
* Money, Cc. or to live a Lay-converſation, which he is not to 
uner, | Ny | ; : 
Bond colla= If the Patron (or other Perſon) take Bond of his Preſentee or his 
brane brad Friend, to pay Money upon the Account of a Preſentation made, it 
hath been held, that the Bond is not void, as being but collateral to 
= - the Simony, which eo Nomine is puniſhable only in the Eccleſiaſtical 
VM = Court in Sir William Bowyer's. Caſe, Hill. 21 Fac. 2. Buiftrede 182. 
1 _ and in Winchcomb's Caſe v. Pulleſton, 15 Fac. Ney 25. Hill. 17 Elis. 
= March, p. 156. 3 Inft. 153. For a Bond being ſued, the Defendant 
33 | pleaded, That the Sum was agreed to be paid for the Reſignation of a 
I Church, to the Intent that another might be preſented ; and ſhews 
13 7 that Clerks, Patron, Obligor and Obligee, were Parties to the Agree- 
T3 ment, and the Bond was allowed good; becauſe Simony is not an Of- 
18 fence againſt the Common Law, nor any Contract or Bond made void 
14 by the Statute, and that it is not averrable, that the Money was for 
| 8 | other Cauſe than the Obligation exprefleth, Pa/ch. 40 Elia. Oldbury 
5 | 2 I | | f a ; | v. Gre- 
| ; 
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v. Gregory, Moor 564. Gregory v. Older, Ney 72. But Hobart holds, D 


tween the Parties, and againſt Law, as being Contradtus ex turpi Cau- 
ſa, and Contra bonos mores; like as if a Man be bound in an Obligation 
uſurious, the .Bond* is void between the Parties; and if paid by an 


in Winchcomb's Caſe, Hobart 167. That ſuch Contracts are void be- (© 


- 3 N 
imony, 
. | : 


turpi Cauſe. 


Executor, it is a Deuaſtavit. And according to this, an Action being 
brought upon an Aſumpſit to pay Twenty Pounds upon Conſideration 


of procuring a Clerk to be Preſented and Inſtituted to one of the King's 
Donatives, (for to Donatives, and to all other Benefices even of the 


King's Preſentment, the Statute againſt Simony doth extend) Mich. 
9 Car. Bowderock v. Mackaller,” 1 Gro. 337, 353, 361. Judgment 


being given againſt the Defendant, a Writ of Error was brought in 
B. R. where it was urged, that the Contract was good, and that it 
had been ſo adjudged, Mich. 40 '& 41 Eli. C. B. where it was 


pleaded, That an Obligation was made upon a Simoniacal Contract, and 


ſhewed how that Bond was not void, becauſe Simony is but a Spiritual 
Offence, and that in 8 Jac. between Taverner and Smith it was adjudged 
to the ſame Effect. But notwithſtanding theſe Precedents, the Court, after 
two Adjournments, was of Opinion, That the Conſideration was illegal, 
being to perform a Simoniacal Contract. And it being objected, that Si- 
mony was an Offence, whereof the Common Law takes not any Notice, 
or at leaſt did not before the Statute ; that was denied. Mzch. 9 Car. Hill. 
9 Car. and Paſch. 10 Car. Mackallar v. Todderick, Rolls Abr. 1. 18. 
See the Opinion of Ney in | Sanderſon and Warren's Caſe, 20 Fac. B. R. 


Conſiderati- 
ons illegal. 


Palmer 293. Byrte and Manning, Mich. 11 Car. B. R. 1 Cro. 425. 


And this I take to be the better, as well as the later Opinion. 

As to the Puniſhment of the Patron, be he an Uſurper, or other cor- 
rupt Contractor, he doth forfeit the double Value of the Benefice about 
which the Contract is made; and if he that preſents be the true Patron, 
and not an Uſurper, in all Cafes where the Clerk loſeth the Benefice, 


Forfeiture 
by an Uſur- 
per, &c. 


the King gaineth the Preſentment, vis. for the next Turn, that is, the 


Clerk being actually preſented in Purſuance of the corrupt Contract. 


The Clerk, as well as the Patron, ſuffers by Simony ; for if any Simo- 
niacal Contract be made, by reaſon of which a Clerk is preſented to a 
Church, though it be but by a Friend, and the Preſentee was no Way 
Party or Privy to it, yet the Preſentation, Inſtitution and Induction of ſuch 


Preſentee, are abſolutely void by the Statute. of 31 El. to all Perſons that 


are concerned, without Sentence Declaratory in the Spiritual Court, 


Paſ. 17 Fac. March, p. 84. becauſe though he be not, for Want of 


Privity, Simoniacus, yet he is Simoniace Promotus. Trin. 8 Fae. Co. 12. 
F. 101. in Dr. Hutchin/an's Caſe, and by Co. Mich. 13 Fac. King v. Zaker, 
3 Bulfirode 88. Mich, 42 & 43 Elis. Baker v. Rogers. 3 Cro. 788. 


3 Tut. 71. Paſch. 19 Car. 2. The King v. Truſſell, 1 Siderfin 329. 


2 Keble 204. before- mentioned: For being privy to, or knowing of the 
Simony by the Clerk or Patron, is not material, but only the corrupt 
Agreement ; for by that Simony is committed, and the Church made 
void; and the Notice is a difficult Matter to be proved; and if that were 
neceſſary, the Statute might eaſily be evaded by truſting Friends in ſuch 
Caſes to make the corrupt Agreement, and preſenting before Notice of it. 


Mich. 4 M. & M. C. B. Reve v. ee Norwich. Hide and Bough- 


ton, 3 Levinz 337. And this holds, not only where the Perſon: preſent- 


Sufferers by 
Simoniacal 
Contracts. 


* 


What is 
chiefly mate- 
rial. 


ing or collating hath Right to preſent or collate, but alſo to any Perſon or 


| Perſons, Bodies Politick or Corporate, that do uſurp, as having no Title, 


3 Inftl. 
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1 . 2 1 4 


_ te 3 Inſt. c. 71. 2 153. Frſt, they are void as to the King, ſo that he may 
MW 95 = ©, preſent another, gl any Deprivation, or Removing of the: Incumbent 
= How fun by are Impedit: Paſch. 17 Fac. Booth v. Potter, 2. Croi 53 3. And they 
=_ WE Contracts * are void unto the Ordinary, ſo that he may admit the King's Preſentee. 

dn King. Mich. 4 Car. Steven's Caſe,  Littleton's Rep. 165, 176. But not ſo as that 
Void unto he =: without Notice firſt given of the Vac, take Advantage of 

the Ordinary. Lapſe, if the Patron preſent not within ſix Months from the Time ſuch 
Simoniacal Perſon was inſtituted and inducted; for this is expreſiy pro- 


3 Fl. c. 6. vided for by the ſaid Statute. That no Title to conker 02 preſent by 
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N * Lapſe, shall accrew upon any Avoidance mentioned in this Ac, until 
3 Notice. Six Months next after Notice given of ſuch Avoidance, by the Ozdt⸗ 
11 | nary to the Patron. Which is to be intended of ſuch Voidances only by 
1 reaſon of Simony, here the Preſentation is not given from the Patron to 
0 the King; (that is) where the Perſon obtains his Orders, Admiſſion, In- 
1 ſtitution, Induction, &c. ſimoniacally; for no Lapſe can incur at all, 
wt Advantage Where the Right of Preſentation. is in the King : So to ſuch Preſentee, and 
„ to Pariſhio- to all that claim under him for his Inſtitution, will not be a Super-Inſti- 
114 My tution, and they are void unto the Pariſhioners ; ſo that if. ſuch a Perſon ſue 
4 them for Tithes in the Eccleſiaſtical Court, or for treble Damages at Com- 
11 mon Law, they may plead him no Incumbent; becauſe of the Simony, in 
[38 Winchcomb-. and Pulleſton's Caſe, Hobart 168; [Penn's Caſe, 2 Brownlow 
1 and Gouldsborougb 7. Mich. 40 Eliz. Com. Banc. Ri shy v. Wentworth, 
1 3 Cro. 642. Jin. 14 Car. 2. Knight v. Dauncer, 1 Keble 312. And if 
459 that Plea, being duly made and . be not allowed as a ſufficient Bar 
1 Prohibition. to the Proceedings in the Eccleſiaſtical Court, tis ſaid a Prohibition 
Wo. lieth, Mich. 15 Fac.) Wirichcomb v. Pullaſton, No 25. and in Hobart 
11 168. Mich. 8. Fac. Penn's Caſe, 2 Brownlow and Gouldsborough 7. Yin. 
798 8 Fac. Dr. Hutchinſon's Caſe, 12 Co... 103. . Becauſe if the King pre- 
7104 ' ſent, and his Preſentee be received, the Pariſhioners muſt not pay Tithes 
13% — both; and to whom he ſhall pay is at his Peril. But there is no 
5 1 No Remedy Remedy againſt ſuch a Simoniacal Incumbent for the Tithes and Profits 
1 for Tithes which he hath actually received; per Hutton. Mich. 4 Car. Steven's 
489 receive: - » Caſe, Littleton Rep. 177. But though the Re Inſtitution 
111 1 Iaduction be void, as to all theſe, and to others that have Intereſt, 
11 Uſurpation. yet they are not void to an Uſurper : For a Man without Right can- 
4 1 not preſent unto any ſuch Benefice, as to a Church void; neither can 
43 the Ordinary excuſe himſelf, if he receive the Clerk of an Uſurper, 
17 by pleading the Simony ; for he is none of them that have Intereſt, 
q bi; faith Hobart, in his Argument © in W and Fallen s Caſe, 
wo . Hob. 168. 
| 1 kee If a Simoniacal Contract be made by a Clerk or other Perſon; al- 
181 oy the wer- though the Patron doth after preſent the Clerk gratis, yet the Perſon con- 
48 ing. tracting doth forfeit the double Value of the Church, as I conceive : For 
5 31 Z1. 4.6. the Words of the Statute 31 Elig. are, That all and every Perſon and 
5 9. 5. Perſons, Bodies Politick and Coꝛpozate, that from thencekozth 


11 ſhall give oꝛ take any ſuch Sum of Money, Reward, Gift: oz Benefit 
| diredly oz indireffly ; oz that ſhall take oz make any ſuch Pꝛomiſe, 
228 Sant, Bond, Covenant, oz other Aﬀurance, &c. ſhall kozkeit the 
9 | double Ualue of one Pear” s Profit. Parſon's Counſellor, fol. o. And 
4 3 mo ot: Z. {by the Opinion of Tanfield, Chief Baron, in his Argument of Calvert and 
$ PSP 2 Kitebyn's Caſe, If a Clerk ſeeketh for Money to obtain a Preſentation unto 
5 N Simony ma ja void Church, although afterwards the Patron preſent him gratis, yet bis 


i h E A 2,2 Prelen 

| ] — 2 e , Simoniacal Attempt hath diſabled him to take that Benefice. Hughes 1816. 
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a forcible Entry into a Church, is agreed. Hill. 14 & 15 
King v. Larking, &c. 1 Keble 438. 1 Siderfin 101. 


in doing 


fel. 91, 92. 
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If Judgment be given againſt the Simoniſt, and he, by the Aſſent of the Simone, 


Parties, being to continue a certain Time in the Benefice, will not (the (. 


Time agreed upon being expired) remove, but commits Waſte upon the Attachment 

Houſe or Glebe ; [Coke] faid, If this Stay had been by Rule of Court, 2 

an Attachment ſhould have been granted againſt the Simoniſt for his 

Contempt: But when it is only by Aſſent of Parties, there is no Ground | 

for an Attachment; neither can a Vi laica removenda be had in this Caſe, i laica reme- 

becauſe he is a Clergy-man ; but the Remedy is by Way of Indictment of "mg 
jectment or 


forcible Entry, or by an Ejectione firme ; for that one may be * = nn: < 


And to ſtop him 
Waſte, a Prohibition may be had by the Patron, Incumbent, or Probibition, 
any other Perſon, becauſe that is the King's Writ ; and any one may pray a 
Prohibition for the King, and it is grantable ex debito Fuſtitiæ, and not 
ex gratia, or in the Diſcretion of the Court. Serjeant Moreton's Caſe, 


1 Siderfin 65. Hob. 247. But if ſuch Perſon be in Fact removed by a 


Vi laica remwvenda, (which is to remove omnem vim laicam) and the She- 


riff hath not only thereby diſpoſſeſſed him, but (which is more than he is 


enabled to do by the Writ) put another into Poſſeſſion, yet he ought 

not to be reſtored, neither hath. he any Remedy, he being for ever 

diſabled by reaſon of the Simony, King v. Zaker, 3 Bulſtrode, 
Though the Preſentation, Inſtitution and Induction of a Perſon, that Where the 
by any Ways or Means comes into a Church upon a Simoniacal Con- —_ _ 
tract, are meerly void; yet if the Clerk is not privy, or conſenting to the be preſented 
Corruption, he ſhall not be diſabled from taking the ſame Benefice at the ain. 
Preſentment of the King, or of the Patron that firſt preſented him, after 

the King's Turn is ferved ; in Dr. Hutchinſon's Cale, Mich. 8 Fac. 12. 

Co. 101. Hill. 8 Fac. Kitchen v. Calvert, Lane 73, 103. Inſt. 3. cap. 71. 

And yet where the Father. (the Church being void) dealt with the Patron Zcenrra. 
to permit another to preſent his Son, and (as was alledged) without the 

Privity of the Son, it was adjudged, that the Son's Preſentation, Inſtitution 


and Induction were void, and that he was a Perſon for ever after diſabled 


to accept of that Benefice. Mich. 13 Jac. The King v. Biſhop of Nor- 


dich, Cole, &c. 2 Cro. 385. Roll's 2 Rep. 236, 237. 3 Bulſtrode g1. 


Paſch, 17 Fac. Booth v. Potter, 2 Cro. 533. 1 Inſt. 120. a, But in this E 
y a Father 


Caſe, the Father did procure the King's Preſentee to be deprived for ſome Fed way 


Crimes, and ten Days before the Deprivation, procured a Grant of the next 
Avoidance to a Stranger ; and ten Days after the Avoidance by Depriva- 
tion, procured the Stranger to preſent his Son the ſecond Time ; upon 
which laſt Preſentment, Cc. this Action was brought, and the Judgment 
by all the Court was, That his ſecond Preſentation was void, and that he 
was incapable of the Benefice for ever. Sir Simon Degge, in his Par ſon's 
Counſellor, takes the firſt Opinion to be more rational than the latter, by 
reaſon of the penning of the ſaid Statute; the Words of which are, 


That the Perſon ſo cozruptly taking, pꝛocuring, ſeeking 92 accepting, 


ſhall, &c. from thencefo2th be adjudged a diſabled Perſon in Law, to 

have o2 enjoy, &c. And though the Incumbent in this Caſe take and 

accept the Benefice upon the corrupt Contract, yet as to him it is not cor- 

ruptly taken. Parſon's Counſellor, but Quære. However, it is clear, 0. 

that if the Preſentee be either Party, or Privy to the Simoniacal Contract, 8 if 
the Freſentee 


by.reaſon of which he is preſented, he is for ever diſabled to hold that {3 Patty oe 


— 


. fete for which the Contract was made, and doth forfeit the double Privy. 
Value of one Vear's Profit of every ſuch Benefice by the Statute; and the 


Forfeiture of the double Value of one Vear's Profit of the Church, is not 
| "8 | 5 to 
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_— K. * Clergy y -Mar's Law: Or, Cap. 5. 


Simony,. to be accounted according to the Videos in the King' s Books in the 

I Firſt-Fruits Office, but according to the full and true yearly Value of the 
Benefice, as the fame may be rented, which ſhall be tried by Jury. 
. 


| MET the And though the King (to whom the Turn goeth) would prefent him 


King or true before, or after he is convicted of the Simony, with a Non obftante the 


Patron cannot 


enable the Simony, yet he cannot enjoy that Church, as being by the Statute ut- 


Simoniſt. terly diſabled during his Life. Jin. 4 Car. Hall v. Blundell, Hetly 


104. Yea, though the true Patron Hopes preſented him, but only an 
Uſurper. Paſch. 13 Fac. King v. Cole and Saber, 2 Cro. 385. And 
the ſame Caſe, Ro/!'s 2 Rep. 23 5. And though the King ſhould ſay, 
that the Simoniſt ſhould ſtill continue in his Benefice he had gotten, 
and thereupon he ſhould not be removed till Death; yet (by Cole, 
Chief Juſtice) the King ſhall have the next Preſentation. - Mich, 13 ac. 
King v. Saker, 3 Bulſtrode 88. And though the King Grants a Special 
Pardon to the Simoniſt of his Crime, yet, as Hobart held, in Winchcomb 
and Pulleſton's Caſe, Paſch. 14 Fac. Hobart 167. the Church remaineth 
The Reaſon, ſtill yoid as to his Pwd The Reaſon of the Opinion is, that the 
King cannot enable him, whom an Act of Parliament (as in this Caſe) 
hath diſabled. Saker's Caſe, 2 Cro. 386. Trin. 10 Fac. Dr. Hutchi/on's 
Caſe, 12 Co. 101, 1 Tiff, 120. 4. For the Law being abſolute and 
direct, cannot be diſpenſed withal by any Grant or Non otftante, as it 
may be when a Thing is prohibited /ab modo, as upon a Penalty given to 
the King, or King and Informer. 1 Inft. 120. a. 3 Inft. c. 71. And 
Difference there is ever obſerved a Difference betwixt him, this is Simoniacus, and 
between 8i- him that is Simoniace Promotus; for Simoniacus is he who makes the 
5, Contract or Promiſe for a Benefice, or is conſenting and privy to it, 
Promotus. and is diſabled to take the ſame ; and is therefore by the Canon Law to 
be deprived of any Benefice that he had before: But $7meniace Promotus 
is he, on whoſe Behalf a Simoniacal Contract or Promiſe is made by ano- 
ther, without his Privity or Conſent, and he ſhall only be deprived of that 
Benefice to which he is corruptly preferred. Paſch. 17 Fac. B. R. Lap- 
thorn's Caſe, Booth v. Potter, 2 Roll's Abr. Kitchin v. Calvert, Lane 103. 
Snow v. Philips, 1 Keble 781. 
General Par- 80 if a Man be preferred to a Betiefice by Simony, and afterwards 
don after the comes a general Pardon, which finds him in Poſſeſſion; though ſuch 
simon). Pardon (Simony not being excepted) doth diſcharge the Puniſhment of 
Simony, both as to the Patron and Incumbent, ſo that the Forfeiture 
of the double Value of the Benefice is not recoverable upon either ; yet 
that will not enure to the Settling of him in that Benefice, which was 
never full by Reaſon of the Simony. Trin. 41 Eli. Smith v. Shel- 
bourn, 3 Cro. 68 5. and in Owen 87. Neither will Simony be pardoned 
by the general Words of a Pardon (as all Things that the King can 


| Special or may Pardon ;) but there ought to be ſpecial and particular Words 


Words. to that Purpoſe, 15 Car. 2. C. B. Philip's Caſe, 1 Sid. 170. Mich. 
16 Car. 2. B. R. Snow Leſſee of Crawly v. Philips, 1 Sid. 221, 222. 
The ſame Caſe, 1 Keble 780. It was reſolved in theſe Caſes, That 
although Simony ſhould be included within the Words of a General 
Pardon, yet that ſhould be only as to the Forfeitures, but not ſo as to 
enable the Perſon to hold his Benefice; and Burton's Caſe in 6 Co. 13. 


 Forfeitures to that ſeems to be to the contrary, was denied for Law. Trin. 27 Car, 


week „ CG. Bo. £0e- NE Turvil, 2 Modern Rep. 52, And as to theſe pe- 
cuniary Forfeitures by the aforeſaid Statute 31 Elis. F. 8. One Moiety 


of them ſhall be to our W Lady the Queen, &c. and = 
I per 


0 


— * 3 
* 1 
1 0 
r 
er 
fs * 
22 1 1 
5 * 45,5 
l 4p: 
9 
a 1 
4 7 =. 
8 Fan) 
5 4 2 * - 
SER 5 I 
n 
"1 "ta 
EY = 
i 
MK * * _ 
Kos , 
"ERA 3 
. 
„ 
n 
rey 7 1 
Mis, * 
3 
S 
5 
1 ot. 
. +. e 
. : 
1 
1 
1 ry 
Ng " : 
"rr: IT 

R 

r 2 
(2 Res 

CL 1 
3 ; 
n 
N * 2 
es ep 
290 

£4" 1s, Sr 
* 

RIES 
* 

1 1 
. 
N 
* 

. ry 

+ [5-4-7 

X27 
8 
$9» . 
. 
8 
8 
— KEN . 
9 YRS . 
Sr MAIL: 
5 x 2 * 
2 * 8 . 
r 
. 
+ [0 
r 
ug tr Wh... 
= ; 
2 1 7 q 
4 2A 
$2 - 94 p 
r 
WY * 
WY 

MOSS 
1 39 a 
VELA 

STA : 

* x - 
2 8 

HIS. 

2 . 

* £ 
FL OR of J 
DIME? 
I 

RX fs 
e 

6 

+ , 
ES 
bp. -% . 
3 
3 . 
3 

NN 
$5.1 . 
2: IE 1 
K-56 
5 
A 
LES 4 
"ARS? 
FEA wk 1 
"NF 5 
3% 
9 
* 
0 Y 
> 8 1 = 
n A 

5 0 2 
1 : 
X04 
Ne 
1 
1 
IE 

* 

* = * 
1 
3 
5 
1 N 
1 

+ 

2 . 
RE. 
— = 
I 
N 
95 

2 
1 
. 
. 

-£ 

BY 
1 
SEN : 
> 

__ 
q 1 
<4 "48 
__ 
Wool. 
Yi * 
„ 
„ 
IE 
- L's 
+ Sa 
2 +. B. 
' 408 
"ns 
_ 
"II 
15 1 

* . 4 
SY 

FN 

4 
"8 
1 
1 
5-4 2 [ps 
<8 
=. 3» 
N 1 2 * 
et > 
= 
7 En. & 
n 
3 
1 
- 1 
9 5 
WES 72 
n 
2 8 
Ss L 
2 
1 
3 9 
1 
e 
: > 
\ 1p 4 
, "= 
e 
7 ET 
SY. Told 
* 
„„ 
. * 
3 
35 * 
= 
* * 2. 
EI 
WW — A 
1 RT 4 
36 k N 
7 
og 
* nn” 
os 
bes). 2 
45 * 
_—_— 
14139 3 
FY oY N 
= * 1 * 
n * 
: 75 
„ 
„ 
7: 
23528 

Wa - 
1 
2 

J 
's . 
3 
. 
1 
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bent. „ 
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other Moiety to him oz them that will ſue fo2 the lame, by Ation of Simone, 
Debt, Bill, Plaint o2 Jnfo2matton, in any of her Majeſty s Courts 
of Recoꝛd; in which no Efſoin, Protection, Pzivilege oz Wager of 
Law ſhall be admitted oz allowed. BIT. 

The Courts of Record to be here underſtood, are the Chancery, In what 
King's Bench, Common Pleas and the Exchequer, but not any inferior pars" 
Court of Record. Gregory's Caſe, 6. Co. 20. And the Privilege and | 


Protection herein mentioned, are to be taken for the common Protecti- 


on and Privileges of Officers and Courts, but are not to be extended by 


thoſe general Words, to the Privilege or Protection of Parliament, as 


is obſerved by Par/on's Counſellor 67. And this Act doth not only To what Be- 
extend to Benefices with Cure, but to Dignities, Prebends, and all other <= 


Eccleſiaſtical Livings. 1 Inft. 120. 4. And there is a Saving of the 


Ecccleſiaſtical Juriſdiction, as to theſe Caſes, viz. F. 9. That this Ack, 

02 any Thing herein contained, ſhall not in any wiſe extend to take 

away, 92 reftratn anp Puniſhment, Pain oz Penalty limited, p2e- 

ſcribed oz inflitey by the Laws Ecclefiaftical, fo2 any the Dffences 

befo2e in this Ack mentioned, but that the lame ſhall remain in Fo2ce, 

and may be put in due Execution, as might befoze the making of this 

At ; this Ack, 92 any Thing therein contained to the contrary thereof, 

in any wiſe notwithſtanding. And. therefore the Eccleſiaſtical Court what Pro- 
may proceed againſt a Simoniſt pro ſalute anime, and upon Examina- ceedings in 
tion and Evidence deprive him for that Cauſe. Trin. 41 Eliz. Smith en 
v. Shelbourn, 3 Cro. 685. though he was not Privy to the Contract, be- a Simoniſt, 
cauſe there be not any Acceſſaries in Simony ; and though he was pre- | 
ſented by an Uſurper, and the true Patron did recover the Advowſon 

and Preſentation. Mich. 42 & 43 Ehz. Baker v. Rogers, Moor 914. 

Yea, and though a General Pardon did follow the Simony, in which 

Simony is not excepted, yet the Eccleſiaſtical Court may proceed to 
Sentence Declaratory, that the Simoniſt was an Intruder, and that his 


Admiſſion, Inſtitution, &c. are utterly void, as if they had never been: 


For though the Puniſhments of Simony are taken away by Pardon, yet 


the Church remaineth void. 41 Eli. Smith's Caſe, Owen 87. 3 Cro. 


— 


ubi ſupra. And when the Spiritual Court hath ſo ſentenced the Simo- to which the 

ny, the Temporal Court ought to give Credence thereto, and ought Temporal 
1 : Court ought 

not to diſpute whether it be Error or not: For the Temporal Court wo give Ge. 

cannot take Cogniſance of their Proceedings herein, whether they be law- dence. 

ful or not; which is the Reaſon, that in the Temporal Court it ſufficeth 

to plead a Sentence out of the Spiritual Court briefly, without ſhew- 


ing the Manner thereof, and of their Proceedings, And- though it was 


ſaid, that in the Spiritual Court they ought not to have intermeddled 


to deveſt the Freehold, which is in the Incumbent after Induction. 

True indeed, they could not alter the Freehold ; but they by their pro- Freehold not 

ceeding, meddle only with the Manner of obtaining the Preſentment, which te be altered. 

by Conſequence only deveſteth the Freehold from the Simoniſt, by 

the Diſſolution of his Eſtate, when his Admiſſion and Inſtitution are 

voided, and therefore may proceed. Mich. 42 & 43 Elia. Baker v. 

Rogers, 3 Cro. 789. Tin. 41 Eliz. Smith v. Shelbourn, 3 Cro. 686. Or 

rather, the Church being made void by Act of Parliament, he who 

pretends to be Incumbent thereof hath no Freehold therein ; ſo depriving 

of him, cannot be ſaid to deveſt any Freehold from him. However, it Caution. 

is beſt, that not any of the Articles to be examined upon in this Caſe, be 

ſuch as may expreſly draw the Right and Title of the Benefice into 

Queſtion, leſt Occaſion be taken from thence to bring a Prohibition. 
| | : | Hill. 
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Sies Hill. 11 3 1 Sir William her v. Hb Cen Court, 2 Bulftrode 


Simony be- 


tween two 
Strangers, 


182. And Warburton then ſaid, That if one be preſented by Simony, 
and he who is preſented is Party, or Privy to the Simony, he ſhall 
be deprived, and alſo diſabled to take any other Benefice ; but if he be 
preſented by Simony between two Strangers, whereto he is not privy, he 
is deprivable by reaſon of the Corruption, but not diſabled to take any 
other; for ſo (ſaid he) is the Rule of the Civil Law. Mich. 42 8 43 


Eliz. Baker v. Rogers, 3 Cro. 789. 


Voidance by 


Reaſon of the 


Preſentment 
itſelf. 


King deceived 
in his Preſen- 


tation. 


Quare Impe- 
27 by the 
Patron. 


Voidance 


through De- 


fault of the 
Preſentee. 


Notice. 


As by Corruption preceding a Preſentment, a Church may remain 
void in Law, ſo by Reaſon of the Preſentment itſelf: for, in all Caſes 
where a void Preſentment is made to a void Church by one that hath 


no Ri ht, though Inſtitution and Induction follow thereupon ; or where 
Collation (which is in effect Preſentation. and Inſtitution) is made by 


the Biſhop to the Church of another, before he hath. Title by Lapſe 
to collate, the Church doth remain void at all Times after the fix Months, 
to the Preſentation of the very Patron. For Inſtance: If a Clerk (a 
Church of the Patronage of a common Perſon being void, and not lapſed 
to the King,) doth obtain a Preſentation from the King, which declareth, 
That the Title doth belong to him Ratione lapſus, ſuch Preſention is 
void, becauſe it ſuppoſeth a Right in the King, when there was none, 
and was obtained by Miſ-information, whereby the King was deceived, 


who intended no Uſurpation or Wrong; and therefore the King in ſuch 
Caſe can be no Uſurper, but the Inſtitution made by Reaſon of ſuch 


void Preſentment, - ſhall be but as a Collation of the Biſhop's, which makes 


no binding Plenarty againſt the true Patron; ſo that he may not only 
bring his Quare Impedit when he will, but alſo preſent his Clerk ſeven 
Vears after; and if the Biſhop doth receive his Clerk, the other is out 
u fatto ; yet till then he is, as to all others, a full Incumbent, and not 
in the Nature of a Curate only, and may ſue for Tithes, and is capable of 
a Confirmation from the King, (but Quere as to that) as the Book is. 
11 H. 4. 7. And therefore the Chief Juſtice Hobart was of Opinion, 
That if the Patron brought a Quare Impedit in this Caſe, the Incumbent 
muſt be named, or elſe he could not be removed; and alſo, that 


ſuch a Plenarty did bar the Lapſe of the Metropolitan and the 
King. Hill. 17 Fac. Gawdy v. Biſhop of Canterbury, &c. Hobart 
02, 
Though Inſtitution and Induction do follow, upon a 200d Preſent- 
ment, yet the Church may remain void in Law, by reaſon that ſome- 
thing required to be done by the Preſentee, before Admiſſion, was not 
performed. And therefore if a Preſentee be admitted to a Benefice with 
Cure, unleſs he hath firſt ſubſcribed the Articles of Religion agreed upon 


in the Year One thouſand five Hundred and fixty-two, in the Preſence 


of the Ordinary, his Admiſſion, Inſtitution and Induction are meerly void 
in Law, as if they never were. Stat. 13 Eliz. c. 12. But becauſe the 


Preſentation is not alſo made void, it ſeems by the Reaſon and Authority 
of ſome Books, that Lapſe doth not run till after Notice given by the 
Ordinary of ſuch Non- ſubſcription, as Trin. 17 Car. C. B. The Biſhop ox 
Hereford and Oakley's Caſe, March 119. 2 5 Law, 9. 18. Parſen $ 


Counſellor 76. 1 And. 62. 
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Qap. 6. 


Living Eccleſiaſtical, that then every Perſon 
keit and loſe the double Ualue of one Pear's P?2ofit of every ſuch Be⸗ 
-nefice, Dignity, Pꝛebend and Living Eccleſfaſtical. And that there- 
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bur ch Doi 1 | by taking Order : Admiſſion, * 


Inſtitution, &c. Simoniacally; or for not 
ſubſcribing the Articles, &c. And of De. 
privation, the Cauſes thereof, &c. and of 

the Archbiſhops Power in Depriving Bi- 

"ſhops. _ FF 


| 42 hath been ſhewed in ſeveral Inſtances in the former Chapter, that 
notwithſtanding Preſentation, Admiſſion, Inſtitution and Induction 
had, a Church by the Act of the Law may remain void ; and there are 
yet ſeveral other Caſes, whereby a Church, by the Act of the Law, 
may become void: Foz it is enafed, by 31 Eliz. c. 6. That if any 31 Fl. <6. 
Perſon, koz any Sum ok Money, Reward, Gift, P2ofit oz Commo- sunt i | 
dity whatſoever, directly oz indireckly (other than fo2 uſual and law- or Rewards,” 
ful Fees;) oz fo2 oz by reaſon of any Pꝛomiſe, Agreement, Gzant, &. for Ad- 


miſſion and 


Covenant, Bond, oz other Aſſurance, of oz fo2 any Sum of Poney, uon 
Veward, Gift, P2ofit 02 Benefit whatſoever, direfly oz indireftly, rr. 


admit, inveſt, inſfitute, inſtal, invuX oz place any Perſon in, oz to 38 Ex. 


any Benefice with Cure of Souls, Oignity, Prebend, get . 
0 Ottending, shall toz⸗ Cre. Car. 330. 


upon, immediately from and after the Investing, Inſtallation oz 


Indufion thereof had, the ſame Benefice, Dignity, Pꝛebend, and 


Living Ecclefiaſtical, ſhall be eftſoons merely void; and that the 

Patron o2 Perſon to whom the Advowſon, Gift, Pꝛeſentation oz 
Collation, ſhall by Law appertain, ſhall and may by Uirtue of this 

At p2eſent oz collate unto, give and diſpoſe of the ſame Benefice, 
Dignity, Pꝛebend oz Living Eccleſiaſtical, in ſuch lozt, to all In⸗ 

tents and Purpoſes, as if the Party ſo admitted, inſtituted, in⸗ 

ffalled, inveſted, induced oz placed, had been oz were naturally dead, 
and by the ſaid Stat. 31 Elig. c. 6. /e&. 10. pars poſterior, If a Clerk If a Clerk 
ſo cozruptly entring into the Biniſtry, oz receiving Dzders Simo- nel, 
niacally, doth at any Time within ſeven Years after accept and take take a Bene- 
any Benefice, Living, oz Pꝛomotion Eccleſiaſtical, immediately from 75 8 
and after the Jndutfon, Inveſting oz Inſtallation thereof, o2 there. 
unto had, the lame Benefice, Living and Promotion Eccleſtaſtical, 

ſhall be ektloons meerly void, and the Perſon to whom the Right 

of pꝛeſenting doth appertain, may pꝛeſent, oz collate to, oz beſtow 


the ſame, as if the Perſon indufed oz inſtalled were naturally dead. 
But Note, That the Living is not void in either Caſe, but from and Yet Patron 


after the Inveſting, Inſtallation or Induction, and therefore, until af- ba » _— 
* van ge . 


ter Induction, the Patron hath no Advantage: And though after the after Trac. 


Clerk is inducted or inſtalled, in the aforeſaid Caſes, the Patron may tion, 


preſent; yet if he doth not, no Title to confer or preſent by Lapſe 


N the doth 


"A 4 2 A bt 3s 
; * 
% 


— 1 — 4 50 a | — N — — — — — 
| | >] | a > | = 
he Clerey-Man's Jaw: Or, Cap.i6: 


Oo 


Ne Nn 


w 


"> 


Declara= doth accrue, but after fix Months next after Notice given of ſuch 
3 * Avoidance by the Ordinary to the Patron, by the ſaid Stat. 3 1 Els. c. 6. 
NY ſef. 7. and in Winchcamb,,and Pullefton's Caſe, 14 Fac. Hobart 167. 
e . S0 by 14 Car. 2. c. 4. N any Nerſon az Perſans be to be admitted to 
fett. 8 & 9. . 

Church, oz to any Maſterchip, Peadchip, Fellowſhip ok oz in any 
College, Pall, Þouſe or Learning oz Þolpital; 02 ta any Pzoſefſor's 
Place, Reader's Place in either al the Univerſities, and in any Col⸗ 
lege elſewhere, o2 to any Parlonage, Utcarage, Tcclefiaſtical Dig⸗ 
nity o2 Pꝛomotion, Curate's Place, Lefture and 'Schovl, publick oz 
pzivate, and do not at 02 bekoze bis az their refpenfve Admiſſion to be 
Incumbent, 02 have Poſſeſſion thereof, kublertbe the Declaration oz 


| Declaration Acknowledgment, [mentioned in the {aid Act, VIRB, fo much thereof 


— 80 as now by Law is in Force, to be ſubſcribed unto} ſuch his reſpeitive 
Dteanerp, &c.. ſhall be void, as if ſuch Perſon ſo failing were natu- 
rally dead. See the Declaration to be ſubſcribed Chap. 15. his 

Before whom If the Admiſſion be to a. Maſterſhip, Headſhip or Fellowſhip in any 
to be made. College, Hall or Houſe of Learning, or to a Profeſſor's or Reader's 
Place in any of the Univerſities, the Subſcription is to be made before 
the Vice-Chancellor of the reſpective Univerſities for the Time being, 
or his Deputy. And if the Admiſſion be to any of the other aforeſaid 
Preferments, the Subſcription is to be made before the reſpective Arch- 
| biſhops, Biſhops, or Ordinary of the Dioceſe, And every ſuch Parſon, 


Certificate to Vicar, Curate and Lecturer, (after ſuch Subſcription made) is to pro- 
be read. cure a Certificate under the Hand and Seal of the reſpective Archbi- 


ſhop, Biſhop, or Ordinary of the Dioceſe. (who are bound upon De- 
mand to make and deliver the fame) and publickly and openly to read 
the ſame, together with the Declaration or Acknowledgment before- 
mentioned, upon ſome Lord's Day, within three Months then next 
following, in his Pariſh Church where he is to officiate, in the Preſence 
of the Congregation there aſſembled, in the Time of Divine Service: 


And every Perſon failing therein, doth loſe ſuch Parſonage, Vicarage or 
| Benefice, Curate's Place or Lecturet's Place reſpectively, and is utterly 


difabled, and 4% facto deprived of the fame ; and ſuch Parſonage, Vica- 
rage or Benefice, Curate's Place or Lecturer's Place doth become void, as 


it he was naturally dead. : 3 

Stat. 14 Car. Alſo every Perſon, that ſhall hereafter be pꝛeſented, oz called, 
-.<.45-6. az put into any. Eccleſiaſtical Benefice a: Pꝛamotlon within this 
Realm of England, Dominion of Wales, and Town of Berwick upon 


Stat. for 


Niang the Tweed, ſhall in the Church, Chapel oz Place of publick Wozthip, be- 
lens longing to bis ſaid Benefice 02 Þ20motion, within two Manths next 
Prayers, Ce. after he ſhall be in the atual Poſleſſion of the ſald Cccleſiaſtical 
Benefice. oz Pzomotion, upon ſome Lo2d's Day, openly, publickly 

and ſolemuly read the Yozning and Evening Papers appointed ta 

be read hy, and accozding to the Book of Common-P2ayer, at the 

Times thereby appointed; and after ſuch Reading thereof, ſhall 

openly and publickly, befoze the Congregation there aſſembled, de- 

Clare his unkeigned Aſſent and Conſent to the Ale of all ſuch Things 

therein contained and peeſcriben, accozding ta the Fozm appointed 2: 

And that all and every ſuch, Perſon, who ſhall (without ſome lawful. 


Impediment, to be allowed and appzoved by the Ozdinary of the 
Place) negle# 02 refuſe to do the ſame, within the Time akozeſaid, 


92 (in caſe of ſuch Impediment) within one Youth. after, ſuch: Impedi⸗ 
ment removed, ſhall, ipſo facto, be depzived of his ſaid: Eccleſiaſſical. 


VBene⸗ 


any Deanery, Canonry oz Pzebend of any Cathedzal oz Collegiate 
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| 12 


late 
&rhing che Reading of the Morning How far the 
and Evening Prayers, and declafing an unfeignet Aſſent and Conſent Cv den 
to the ſame, doth extend to meer Stipendiary 


without any Preſentation, Gr. although the Words be, That the Pa⸗ 
tron ſhall pꝛeſent, as if the Offender was dead; for where the Caſe 
was, That the Dean of Lincoln demiſed the Rectory of M. to one 
P. for three Lives, and the Leſſee obvetlanted to provide and find a ſuf- 
ficient Miniſter or Prieſt to ſerve in the ſaid Church of M. to be allowed 


of by the Dean and his Sueceſſors; it wis adjudged, that a Stipendiary 

Miniſter found by the Leſſee, purſuant to his Covenant, was to read 

the Morning and Evening Prayers, and declare his Aſſent, according to 

the Clauſe of this Statute; and for Want thereof, js to. be taken as a Per- 

ſon deprived, uncapable to recover any Thing for his ſerving there. 

Mich. 33 Car. 2. C. B. Carver v. Pinley, 3 Levinz gt. 
Likewiſe every Perſon that is admitted to any Benefice with Cure, Not reading 

except that within two Months after his Induction, he doth publickly the 39 Arti- 

read the Thirty-nine Articles agreed upon in the Year 1562, in the "7 B. $e8. 

fame Church whereof he ſhall have Cure, in the Time of Cotnmon- 17 & $2. 

Prayer, with Declaration of his unfeigned Aſſent thereto, he ſhall be 13 £- < 12: 

upon every ſuch Default, %% facto, immediately deprived. Stat. 13 Elix. 

c. 12. The Declaration of unfeigned 'Aﬀent aforefaid muſt be abſolute, porfeits his 

without Condition; and therefore a Clerk having read the Articles, and Living. 

ſaid, I give my Conſent unto them, ſo far forth as they agree with the 

Word of God; the Eccleſiaſtical Court was ſuffered to proceed” to a De- 

privation of him, though he ſued to ſtop Proceedings there, by a Prohi- 


* 


_— from the Temporal Court. Mich. 33 & 34 Els; Smith v. Clarke, 
7p, 268, | | 1 „ 5 
If Fry Articles be not read, as aforeſaid (though "the Ordinary may 
deptive for the Cauſe, by Judicial Proceedings) yet the Church, upon 
ſuch Neglect, is abſolutely void at the End of two Months, as to the 
Perſon inducted into it; not will a General Pardon extend to à Reſto- 
ration of him, for that ſach' Pardons are getierally to be extended only 
to Offences aud Contempts, for which a Perſon way be püniched by 
Indictment; but in this Cafe the Punifyment* is, to loſe, his Living. 
Tin. 41 Eliz. Baker v. Bret and Robinſon, 3 Cro. 690.  Trin. 37 Bl. 
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* — Green's Caſe, 6 C, 29. However, though it be void as to the Incum- 
"; bent by his Neglect, ſo that the Patron may. preſent again; yet not ſo, as 


Is 


* 1 


1 „„ oo erty. Cs A + 
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1aW: Or, Cap: 6. 


See 6 Co. 69. that he muſt of Neceſſity preſent to avoid a Lapſe ; For it is enacted, by 


1% . 13 El. c. 12. f. 8. That. no Title: to confer, 02 pzeſent by Lapſe, 


6, 360. 83 of *od Cf By $: 
5 ſhall accrue- upon any Depzivatlon, ipſo facto, but; after ſix Months 


Patron. alter Mokice Of ſuch Depzivation given by the Oꝛdinary to the Patron. 


"em rin. 17. Car. The Biſhop , Hereford and Okeley, March, Caſe 196. 
5 Hill. 22 & 23 Car. 2. Shute v. Higden, Vaughan 129. 2 Jones 18. 
And though the Patron. hath a perſonal and manifeſt Knowledge that his 

Clerk hath not read the Articles, according to the Statute, as if he by Suit 

hath obtained a Declaratory Sentence of the Avoidance for that Cauſe, yet 


he ſhall not be bound thereby to preſent a void Lapſe, but may ſafely 


expect the Ordinary's Intimation; nor doth the Intimation of another 

ſatisfy the Law. Paſch. 22 El. Dyer, f. 369. Trin. 44 El. Green's Caſe, 

Voidance by 
Tenth: do ne ANY, SUM, of Boney being once due by any Incumbent, ok any Dig⸗ 
King. nity, Benefice 02 Spiritual Pꝛomotion, charged with the Payment 
of Tenths to the King, and reaſonably demanded and required, (any 

Time after the Feaſt of the Nativity of our Lozd, at their Dignities, 
Hoſpitals, Colleges, Churches, Chanteries, o2 Houſes, by the Arch- 

_ biſhop 92 Biſhop, oꝛ ſuch as ſhall be charged with the Colleffon of any 
Part of the ſaid Penſion, oz by any other their. Miniſters, Servants 


o2 Officers, to pay ſuch Poztion-of the ſaid Penſion and yearly Rent, 


as they ſhall be tared and aſſeſſed) be not truly contented and paid 
unto ſuch Archbiſhop oz Biſhop, oz their Biniſters and Officers, and 
to ſuch other Perſon 02 Perſons, 02 their Miniſters o2 Servants as 


ſhall have the Charge of Collefton thereof, every Year yearly, at the 


Time ok ſuch Requeſt and Demand thereof; 02 elle within fozty Days 
next after every ſuch Requeſt, , at the fartheſt; Then every Jncumbent 
making ſuch Default of Payments, after ſuch Default certified there- 
of into the King's Exchequer, in Writing, under the Seals ok any 
Archbiſhop, Biſhop, oz of ſuch as be limited and charged to the Col- 


lefion of the Penſion, by the At of 26 H. 8. c. 3. thall be adjudged, 
ipſo facto, Depzived-of that only Oignity, Benefice oz other Eccle- 


flaſtical Promotion, by what Name ſoever it be called, whereof ſuch 
Certificate ſhall be made, ſo that ſuch Dignity, Benefice, o2 other 


Eccleſiaſtical Pꝛomotion, whereof any Jncumbent making ſuch De- 


kault of Payment ſhall be adjudged depzived, as is afozeſaid,. ſhall be 
clearly. void and deſtitute of an Incumbent in Law, to all Jntents 
and Purpoſes, as if. fuch Incumbent, making ſuch D 
ment, were dead indeed. Compare Stat. 26 H. 8. c. 3. with Stat. 2 & 
3 . 5, 20, 7 NE | 


Biſhop's Ser- When a, Biſhop doth certify, as aforeſaid, any Perſon's Refuſal or Neg- 


pong: let to pay his Tenths, his Certificate is not peremptory ; becauſe the 


ment, my Biſhop doth it only as an Officer, and not as a Judge, as in the Caſe of 


be traverſed. Baſtardy : And therefore the Party concerned in ſuch Certificate, may be 


admitted to his Traverſe of it, and the Default in not paying, ſhall be 
tried by Jury; and though the Biſhop hath certified the Refuſal to be after 


Demand duly made, yet if the contrary. be found by Verdict, the Judges 
are to rely upon the Verdict, and not the Certificate. That the Certificate 


may be good, there ought to be an expreſs Demand to pay the Tenths ; 


my  * 
: 


Demand. ang the Officer of every Biſhop that doth demand them, ought to be Au- 
Authority. thorized to receive them; , wherefore a Demand made by an Apparitor is 


OE WP eee Ferſap: 


„ + a4 


6 Co. 29, 6. In like Manner, by 26 H. 8. c. 3. & 2, 3 Ed. 6. c. 20. Jf 


ekault of Pay⸗ 


8 


- 
1 — * 4 — * 1 * 
. ˙ n * r 


* 
1 


* 8 
. R. 2 * * 


Caps. The Complete [ncumbent. | 49 


as his Deputy, or at any other Place than 0 the Incumbent is to pay Tenths, &c. 
them, vi. his own Houſe, or Church; or if a Member of a Cathedral, G pool 
at his Stall in the Quire, (for upon Non-payment, the Place of Demand Place. 
mult be certified) and that they were demanded in the Name, and by the 


7 4 Authority of the ' Biſhop. Mich. 29 & 30 El. The Queen v. Blancher, 
1 3 Cro. go. the ſame Caſe. Moor 915 Mich. 39 & 40. El. Reyner v. 
A ' Parker, Moor 541. Paſch. 22 El, Savile, Caſe 2. 1 Leonard 269. And 


if the Tenths, after that they are demanded, and before the Time limited 
by the Statute be expired, be paid by any Incumbent into the Receipt. of 
the Exchequer, and the Biſhop of the Dioceſe doth after certify, that the 


Incumbent hath not paid his Tenths, this Certificate is not of any force. Pigment be- 
ore Certifi- 


= Paſch. 22 El. The Biſhop of : Coventry and Litchfield v. Beacon. Savile, . 
1 Caſe 63. When any Avoidance is upon Certificate of Refuſal, or 
© | Non-payment of Tenths, the Ordinary is not bound to give Notice | 
8 to the Patron of ſuch Avoidance, but the Patron muſt take Notice, 


1 and preſent at his Peril, within ſix Months after ſuch Certificate duly 

= made. Paſeh, 7 El. Dyer, fol. 237. And fo it is in all Caſes, where 

= an Avoidance is made (as here) by Act of Parliament, unleſs it be ſpe- 1 
1 cially provided thereby, that Lapſe ſhall not run but from Time of the | 1 
W Notice. | | TT | . = 


The laſt Means by which a Church doth become void, by the Act of Voidance by 
the Law, is, by the Deprivation of the Incumbent thereof, by Sentence Peprivation. 
in the Eccleſiaſtical Court, grounded upon ſome Act or Defect, there duly 
proved againſt ſuch Party deprived. In all Caſes before-mentioned, where 
a Church doth either remain, or become abſolutely void, by the Act of 
the Law, as to the Pariſhioners, Cc. as well as the Patron, yet if the 
Perſon inſtituted and inducted thereinto doth continue therein afterwards mh. 
as Incumbent, the Ordinary may examine the Matter, and declare the By Sentence 
Church void, by Sentence in the Eccleſiaſtical Court. And in Caſes where of the O di- 
the Church is void by the Act of the Law, notwithſtanding Inſtitution and“ 
Induction had, and Lapſe doth not run, but from the Time of Notice 
from the Ordinary, the Ordinary ought to proceed to a Judicial Inquiry, 
and to declare the Church void by Sentence, before he may give Notice of 
ſuch Avoidance, But by this Act of his, the Church is not properly void 
by the Deprivation, but only hereby declared to be voided by the Law, 
before ſuch Sentence came. And therefore a Church, properly ſpeaking, 
is void by Deprivation, when it was only voidable before the Sentence, 
by reaſon of ſome Defe& or Crime, and by the Sentence is made aQually 
void. For Inſtance, If a meer Lay-man, or a Deacon, not being three Lay man or 
and twenty Years of Age, be admitted to a Benefice with Cure, their Deacon ad- 
Admiſſion, Inſtitution and Induction, (as before is ſhewed, c. 5.) are reg 385 
meerly void in Law without Deprivation. Or if the Deacon admitted to a 
Benefice, be not admitted to Adminiſter the Sacraments within a Year 
after his Induction, if he be not admitted before ; that is, ordained Prieſt. 

Stat. 13 El. c. 12, But if a Lay-man be only admitted to a S7ne-Cure ; Lay-man ad 
or if a Deacon being three and twenty Years of Age be admitted to any mitted roa 
Benefice, whether with or without Cure, their reſpective Benefices ſeem 8 — 
to be only voidable by Sentence of Deprivation in the Court Chriſtian. Deprivation. 
And the Reaſon of the Difference is, - becauſe in the firſt Caſe, the Statute 

of 13 El. c. 12. doth not only Prohibit the Admiſſions of ſuch to Bene- 13 EL «12. 
fices with Cure, but alſo declares the Admiſſions, Inſtitutions and Induc- 

tions of them, to be meerly void. But in the later Caſe, the Statute of Forfeiture by 
14 Car. 2. c. 4. doth only make ſuch Perſons incapable of being admitted ns exc _ 


to Benefices, upon Pain to forfeit for every Offence the Sum of 100 1, but 
9 - Ul 7” nn 
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Oath, K . doth not make ao n N Chad PR hath ** nn a Ce 
Jus, might have been admitted to, and enjoy a, Szne-Cure, and a Deacon might 
have been admitted to any Benefice ; yea, and tho! a Lay-man, who, by Law, 
was ever incapable of holding a Benefice with Cure, had been admitted to 
ſuch Benefice, yet this, at the Canon and Common. Law, had not been a 
meer Nullity, before the Stat. 13 El. c. 12. but the Church was full of 
ſuch a Lay-man to all Intents, notwithſtanding his Incapacity, until ſuch 4 
Time as it was voided by Sentence of Deprivation, Mich. 12 & 13 El. = 1 
Dyer 292; and by Anderſon, in Benęfield and Pickering's Caſe. Hil. 36 4 
9. If not El. B. R. Popham 37. However Are, Whether, when an At of © 0 
void without Parliament doth make any Perſons incapable of being. admitted to Eccle- 
Deprivaton. ſiaſtical Benefices, under a Penalty, it doth not alter the Caſe, ſo as only 
by declaring them incapable, all Admiſhans, Cc. of them, are void 
without Deprivation? But ſuppoſing that the Admiſſions and Inſtitutions | 
of ſuch Perſons, in the Caſes put, are good, yet the Ordinary may void 
them by Sentence Declaratory in the Eccleſiaſtical Court, elſe ſuch diſabled 
Incumbents would hold their Benefices, without Remedy, and a Perſon 
made incapable of being admitted to a Benefice by Act of Parliament, 
„ ſhould become capable of enjoying it by Inſtitution and Induction, by the 
ſole Favour of the Biſhop and his Arch-Deacon. The like Law ſeems 
to be, in caſe any Perſon hath: peremptorily and obſtinately refuſed to 
Oath of Su- take the Oath of the King's Supremacy, (being duly offered before his 
peg” Admiſſion to any Dignity, Eccleſiaſtical Promotion, Office or Miniſtry) 
; and ſhould notwithſtanding be admitted; for ſuch Perſon ſo refuſing, 
is preſently to be adjudged a diſabled "5 in Law, to receive, take, 
or have the ſame Promotion Spiritual or Ecclefiaſtical, Stat. 1 EI. c. I. 
Illiterate Per- So if a Perſon utterly illiterate, be duly preſented, inſtituted and inducted, 
fon inducted. he is an Incumbent de Fad ; dere he hath all Ceremonies to make Wen 
ſuch; yet his Inability is examinable, and his Church, for that Cauſe, 
voidable by Deprivation, as Hobart holds, in the Caſe of Colt and Glover v. 
Deprivation Biſhop of Litchfield, Hobart 149. Alſo any Incumbent may loſe his 
for Crimes: Church by Deprivation, by reaſon of ſome Crimes; and for ſome Crimes; 
he is, ipſo facto, deprivable ; for others, not till after Admonition firſt gi- | 
Homicide, ven, If a Clerk be convicted of . or Murder at Common Law, 
. he is, 1% facto, to be deprived of all his Eccleſiaſtical Benefices, by the 
Eccleſiaſtical Law, : But if there be a Fame only, that a Clerk is guilty 
of the ſaid Crime, or if the Fact be notorious, yet the Eccleſiaſtical 
Judge may not originally examine this Crime, to make a Man criminous; ; 
for neither Felony, nor any other Capital Crime, is examinable in the 
Eccleſiaſtical Court, Hun's Cafe, Kelloway 181. no, not for Purpoſes 
that are determinable there, as is this Cauſe of Deprivation : : But the 
Eccleſiaſtical Judge muſt expect, till ſuch Time as the Criminal hath been 
| convicted in the Temporal Court, and hath had his Clergy there: And 
Caution. then may he be convented and libelled againſt. But there the Libel ought 
not to ſay, that he is an Homicide, or guilty of Manſlaughter, &c. for 
5 | | | elſe a Prohibition lieth : But only that he was convicted of Homicide, &c. 
„ . and ſo the Sentence of Deprivation ought to be grounded only upon the 
5 Conviction in the Temporal Court, without any further Examination of 
1 _ the Matter, by which the Verdict there given is not to be impeached, 
| | but affirmed ; and though the Perſon convicted doth defire, that he may 
. be admitted to his Deines in the Spiritual Court, to prove his Innocency 
againſt the Verdict, yet that may not be allowed him, becauſe this would 
be to Impeach in a Court e a Sentence given in a proper Court, 
| I | Hobart 
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Cap. 6. The Complete [ncumbent. BY 

Hobart 121, 288. Searl's Caſe, | and Trin. 15 Jac. the fame Caſe: „ 

3 Kb. % 0 r 

A Pariſh Clerk was guilty of many enormous Crimes which were puniſh- "© 
able at the Common Law; the Spiritual Court was prohibited to proceed 
againſt him pro Reformatione morum, & Salute Anime, but was allowed 
to proceed againſt him to deprive him. This Clerk was appointed by the 

| Vicar generally; the Court held he was in for Life, and was deprivable, 
though not puniſhable, in the Spiritual Court, for an Offence which was 

- puniſhable in the Temporal Court. 2 Ld. Ray. 1507, &c. Townſend v. 

Thorpe.” : i eee | 3 
| 1d the Time of Queen Elizabeth, an Act was made, That every 18 fl. . 

Perſon and Perſons, which ſhall be admitted oz allowed, to have the 1 
"Benefit oz Pꝛivilege of his o2 their Clergy, ſhall not thereupon be 

delivered to the Ozdinary, as hath been accuſtomed; but after ſich 
Clergy allowed, and Burning in the Þand, accozd ing to the Statute 
in that behalf p2ovived, ſhall fozthwith be enlarged and delivered out 
of P2iſon, by the Juſtices befoze whom ſuch Clergy ſhall be granted, 
that Clauſe notwithſtanding. Before this Statute the Law was, that if 
any Clerk had prayed his Clergy, and was delivered to the Ordinary, he 
was re-examined by twelve Spiritual Perſons, yet only de Credulitate ; and 
if he was acquitted, he ought not to be deprived ; but now being diſabled 
to make his Purgation, he unayoidably falls under the Cenſure; nor doth 
his being ſet at large, and exempted from Purgation by the Statute, diſ- 
affirm the Judgment in the King's Court, which is the only Ground of 
the ſaid Deprivation ; becauſe the Purgation before being only de Credulitate, 
did not diſaffirm it, though thereby he was acquitted. Trin. 15 Fac. 
SearPs Cafe, 2 . 43% . ce 

Note; There are many other Cauſes: of Deprivation in the Eccleſia- Caaſes of 
ſtical Court, beſides thoſe before- mentioned, and generally all De- Deprivation. 
privations are by Reaſon either, 1ſt, of Incapacity, or 2dly, for Mat- 
ter of Crime. Now for Matter of Crime, Deprivation is allowed of 
by the Common and Statute Law of this Realm in the following 
Caſes, viz. 5 
Adultery - (See Incontinency infra) Vide 6 Co. 13. Latch 22. & poſt. 
Atheiſm, Blaſphemy, Baſtardy, Forgery, Perjury, or other Facts mala 
in ſe after a Conviction in the Temporal Court. Dyer 293. 
Common-Prayer, refuſing to Uſe it, 1 El. c. 2. is Deprivation, iþ/o 
Vaclo, or not reading it within two Months after Induction, or preaching in 
Derogation of it. 19 Car. 2. c. 4. Vide 5 Co. Cowary's Caſe. 

Articles of Religion, not reading them within two Months after In- 
duction, and a general Pardon does not reſtore, which extends only to 
Offences for which Indictment lies; but this is not puniſhable in that 
Manner. 5 | LY 1 

So not ſubſcribing them on taking a ſecond Living, makes the firſt void 
without any Declaratory Sentence. Vide ante. 1 | 

So wilfully maintaining any Doctrine againſt them; but here Notice 
is neceſſary to be given to the Patron; otherwiſe the Biſhop can't col- 
late by Lapſe, as before is ſhewn. Vide 13 El. c. 12. 6 Co. 23. 1 And, | 
136. Dyer 369. Jo Siu i | 

| Dilapidation by the Opinion of my Lord Cote, 3 Inf. 204. is a good 
Cauſe of Deprivation, but ſome think the Authorities he cites in the Mar- | 
gin, do not prove it, vis. 29 E. 3. F. 16. Where tis true there is not 0 
one Word to that Purpoſe, and 3 H. 4. J. 3. is only the Opinion of Ser- | 
jeant Hrubit, where Thirning Chief Juſtice is of Opinion, That if a 

"ih | Biſhop, 
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Clergy: Man's Low: a 'Or, Gap: 6. : 
| Depatvati-- Biſhop, 1 Ge. 50 Waſte i in eutilig Wood which 8 „ 
| Sopcat. had in Right of the Church, they were not puniſhable at Common Law., 1 
1 ad then Demands of the Bar how the Party conld be puniſhed i in the Prin- 28 
cipal Caſe. Whereto Tyrwhit Anſwers, he ſhall be depoſed as a Dilapidator 8 
of his Houſe; and Thirning replies, Let that be as it will, (7. e. by Com- 1 
mon Law) yet by the Law of the Land he is not puniſhable. Notwith- F 
ſtanding which, I think that clearly at Common Law an Action of Waſte 7 
lay at Common Law for Dilapidations in Ecclefiaſtical Houſes and Build. BE 
ings, and that therein the Place waſted was recoverable, which was Tanta- = 
mount to a Deprivation ; and this ſeems clear, by 1 11 E. 2. 332-41 E. 3. 23. 1 
7 H. 6.18. 10 H. 2.5 Sc. 1 
And in the 9 E. 4. f. 34. Tis held by Aub, Fuſtice; That if a E 
Son-give an Abbot, G. 10 J. to pray for the Soul of his F ather, and he 1 
| ſpends the Money, he ſhall not be deprived, becauſe he received the Gift 1 
in jure proprio, (or in jure Perſone) ; but if he aliened, Sc. any of the A 
Abbey Lands, he might be deprived, for thoſe he bad in jure Domus. 5 
And it ſeems to me there is the like Reaſon for a Deprivation, where Waſte 5 
is done in Houſes or Lands held in jure Eccle ge. See more of Dilapida- ; 
tions at the End of Chap. 29. : 
And of the ſame Opinion was the late learned Biſhop of Worceſter | in his q 
Treatiſe on the Subject, J 61. who there cites Saccar's Caſe in Mo. 917. 
Where a Prohibition was granted againſt Dilapidations, cutting Trees, or : 
doing any Waſte on the Parſonage. Yide 1 Lev. 107. 1 Sid. 1 52. q 
2 Bulſ. 279. 3 Bulſ. 158. And Quere if the old Statute, * Ne RefFores 7 
profternant arbores in Cæmeterio, &c. was any other than a Declaration of 1 
the Common Law. Vide c. 39. | 4 
One excommunicated for forty Days, is to be deprived. 3 
So may one Incontinent, Hob. 293. Cro. El. 41. 789. or one ente, 
Hob. 149. But in theſe Caſes there muſt be a Declaratory Sentence. 1 
So may a Lay-man, but there muſt be a Sentence, and Notice thereof 2 
by the Ordinary to the Patron. 5 Co. 102. 1 And. 16. Dyer 293. 1 
5 48 or Nonage under twenty-three the Patron muſt have Notice. March, : 
. Vide ante. 3 
- Octlues Diſobedience to him. See 2 Cro. 37. | | TT 
Plurality, This is void 7p/o facto by the Statute 21 H. 8. as before is 78 
ſhewn, and ſo no need of a Sentence, and the Patron is to take Notice P 
thereof. Vide ante, & Cro. Car. 357. | 
Sacraments not adminiſtring them in the Form preſcribed. | 
Surplice, not wearing it, &c. 
Tenths, &c. when demanded at the Churches or Houſes of Clergymen 
by the Collector, and not paid in forty Days, &c. Vide ante. 
: | Simony, ſee before, c. 5. and Note this was a Cauſe of Deprivation be- 
| fore 31 El. c. 6. 
. == Appeal upon If a Church be only. voidable by Deprivation, and the Eccleſiaſtical 
to | "8 WA 833 Judge hath actually pronounced a Sentence of Deptivation againſt the 
xz * Incumbent, yet if the Perſon deprived doth make his Appeal, the Church 
| we is not actually void, ſo long as the Appeal dependeth ; and if the Sen- 
ay | tence .of Deprivation upon the Appeal be declared void, the Clerk is 
1 rfect Incumbent, as before, without any new Inſtitution. Htaberb. 
1 Abr. 2 Ri. 2. Quare Impedit 143. 27 H. 7. Gard. 118. Trin. 7 Elig. Dyer 
. J. 240. ſee Mich. 33 & 34 El. Gayton's Caſe, Owen 12. Packman's Caſe, 
| 4 j 5 | 6 Co. 18. 
7:21 q owe * Now as to Appeals in Eccleſiaſtical Cauſes, we may here obſerve from 
=_ Foe not. Authorities in the Common Law, That ſuch Appeal does not lye from 
4 a local 
1 ) 
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a local Viſitor, or in any Cauſe of a Temporal Nature. See Dyer :209, Bepzivation 
13 Co. 70. Nor did it lie from the High Commiſſion Court when in W 
Being; becauſe they themſelves were the King's Delegates, as acting 9 
by an immediate Commiſſion from him: And there was no Remedy 
againſt their Sentences, but a new Commiſſion to others, grantable by 
Virtue of the Royal Prerogative Independant on the Authority given by 
the Statute 25 H. 8. c. 19. or any other Statute. Vide Moor 782. 
. 3 . 
If the Appeal in the Caſes of Deprivation be to the King in Chancery, 
and the Deprivation be affirmed by the King's Delegates; or if the 
4 Deprivation be immediately made by the Lord Chancellor or Keeper, 
1 for that the Incumbent is viſitable immediately by the King, I con- 
33 ceive, that no Appeal lies, and that the only Remedy that the Perſon 
deprived hath, is to get a Commiſſion of Review, which is only grantable Commiſfon 
of Grace by the King, and not of Right, nor is there any Remedy at of Review. 
Common Law, if the Cauſe of the Deprivation was Eccleſiaſtical; for 
there the Sentence is binding, and not thereby examinable: And therefore, | 
if a Perſon be deprived by the Authority aforeſaid, and another be inſtitu- : 
ted to his Benefice, the new Incumbent's Title ſtands good, till it be 
reverſed upon the Commiſſion of Review: For this was ſaid, in the Caſe - ns 
of a Clerk deprived by the High Commiſſioners. Trin. 4 Jac. Bird v. 
Smith, Moor 781. + J 
If a Perſon be deprivable by Canon Law for ſome Offences, yet the where the 
King hath Power to Pardon the Offence, and his Pardon is ſufficient to e e 
prevent a Deprivation, before the Crime doth Tranfire in rem Fudica- 5 b 
tam, 2 Car. Boſton's Caſe, Latch 22. and is good againſt all Suits 
pro Salute Anime, or Refoermatione Morum, and -againſt all Suits, Ex 
Oficto, whatever in the Eccleſiaſtical Court, Hall's Caſe, 5 Co. 51. 
ſaving, that the King cannot Pardon, or Diſpenſe with a Diſability 
made by Act of Parliament: And therefore, if a Deacon of the Age of Not of a 
three and twenty Years be inſtituted and inducted into a Benefice with Nef P. * 4 
Cure, tho' he is Incumbent in Fact, till. Deprivation comes, yet no _—_ 
Diſpenſation, or Pardon, from the King, can make him Incumbent 
thereof de Jure, ſo as he ſhall not be ſubje& to Deprivation : And that 
not only becauſe the Perſon is diſabled by Act of Parliament, but alſo 
When he is unable to ſerve the Cure, or unqualified for it, the King 
cannot diſpenſe with him to hold the ſame, and therefore not with a 
meer Lay-man, or with a Perſon utterly illiterate ; becauſe it is Malum in 
fe, as Hobart faith, in Colt and Glover's Caſe v. Biſhop of Litchfield, 
Mich. 10 Fac. Hobart 149. A ORs | 
As the King's Particular Pardon, ſo a general Pardon, dot ſecure a General Par- 
Clerk deprivable againſt Deprivation ; and if a Crime be committed don. 
before the Pardon comes, and the Sentence of Deprivation be given af- 
ter, the Sentence is void. Hill. g Fac. Mortimer v. Freeman, I Brown- 
low and Goulds. 70. and Latch 22. So if a Miniſter be deprived in | 
Time of Parliament for an Offence, and the Offence be afterwards par- AR of Par- 
doned by an Act of the ſame Parliament, the Deprivation is void, and liament. 
the Party need not ſue to have it reverſed by Sentence, becauſe the 
Pardon relateth to the firſt Day of the Seſſion of Parliament, in which 
it was made. Trin. 27 Eliza. Fox's Caſe, 3 Cro. 41, 782. 2 Leonard 
170, 172, 177. Paſch. 2 Car. Boſton's Caſe, Latch 22. And in the 
Caſe of one Burton, the Law is faid to be taken to be, That if a 
Pardon by Parliament doth extend to the Pardoning of the Crime, it 
doth alſo extend to the Annulling of the Sentence given thereupon, tho' 3 N 
as well the Sentence, as the Crime, had a Being before the Pardon, 
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Hard Caſe. 


Depzivation which takes its Date from the firſt Day of the Seſſion of that Parlia- 
and Pardon, ment in which it is made, in the Interpretation of Law: And therefore, 
5 if a Crime be committed this Year by a Clerk, and he be for the ſame 
deprived by Sentence in the next, and in the next Year after the Sen- 
tence a Parliament is called, and then an Act made, which Pardons all 

Crimes committed before the firſt Day of that Parliament, the Crime 

for which the Clerk was deprived before the Pardon, or the Parlia- 

ment that made it was in Being, being pardoned by ſuch Pardon, the 

deprived Clerk is Incumbent, of his Church again, as before, by Judg- 

ment in Law, and is not driven to have the Sentence of Deprivation re- 

verſed in the Eccleſiaſtical Court; no, not tho' another was in the 


mean Time become Incumbent of his Church; as the Caſe is Hill. 


29 Eliz. Burton's Caſe, 6 Co. 13., fee Davis's Caſe, Trin. 2 Car, Latch 
141. But it ſeems a ſtrange and hard Conſtruction, that a Pardon ex- 
tending to diſcharge Crimes committed at any Time before the Par- 
don, ſhould be conſtrued to take in ſuch Crimes, for which Sentences 
of Deprivation were given, it may be, ſome Years before; and to the 
Settling of ſuch Criminals in their Benefices again, to the Outing of ho- 
neſt Men, that came legally to the ſame, and which, it may be, left 
other Livings, to take thoſe voided juſtly by Deprivation, or at leaſt 
- loſt Opportunities thereby of being otherwiſe provided for. And this 
Caſe of Burton, mentioned by my Lord Coke, hath been ſeveral Times 
denied for Law, as it is ſaid by Juſtice /indham, Mich, 15 Car. 2. in 
the Caſe of The King v. Wainwright and Teofferies, 1 Siderfin 164. 
Beſides Coke refers us to find this Burton's Caſe in Dyer; but no ſuch 


Caſe is to be found in the Printed Dyer ; but as I have heard, the Caſe 


is in ſome manuſcript Reports of Dyer, but not as Coke gives it, but is 
the very ſame Caſe, in effect, with Fox's Caſe, in 3 Cro. 41. mentioned 
before; (that is) Burton was ſentenced for Adultery, during a Seſſions of 
Parliament, and afterwards, in the fame Seſſions, there paſſed a General 
Pardon, which related to the firſt Day of that Seſſions, ſo over-reached 


the Sentence of Deprivation, and by Conſequence made it void. Vide 


| Latch Rep. 22, 1 = | 
Tf a Real In Windfor's Caſe, Paſch. 41 Eliz. 5 Co. 102. and in 3 Cro. 686. and 
Canis of De- 2 BA 558. Paſch. 40 Eliz. Loveden v. Windſor, tis ſaid, that one 


privation by | a : : | Og | 
Law ceafeth, Parry was deprived in the Time of Queen Mary, becauſe married, and 


a Favourer of the Religion in the Time of E. 6. and that another 
| thereupon was inſtituted and inducted into his Benefice, who therein 
continued until the firſt of Elizabeth, when by the High-Commiſſion- 
ers, the ſecond Incumbent was deprived, and the firſt Sentence againſt 
Parry was repealed, and he reſtored to enjoy by Force of his firſt Pre- 
ſentation, Inſtitution and Induction, the Benefice he loft; and the Rea- 
ſon, upon which the Caſe is reſolved, ſeems to be, that the Sentence of 
Deprivation being decHred void, and Parry thereby reſtored to his Li- 
ving, by Relation, he was in upon his firſt Inſtitution and Induction, fo 
the Church cannot be ſaid ever to have been void; or as I conceive, 
upon this Ground, that when a real Cauſe or Deprivation by Law ceaſeth 
to be a Cauſe thereof, a Sentence of Deprivation that was well given when 
the Cauſe of Deprivation was warrantable in Law, and the EffeQts thereof, 
(as the Inſtitution and Induction of another into the Benefice of the de- 
prived) at ſuch Time when the Law ſhall make the Offence, upon which 
the Deprivation was grounded, to ceaſe to be an Offence, ſhall be ſaid 
void, or at leaſt voidable: For the firſt Sentence was well given; becauſe, 
for a Prieſt to be married, or to be a Favourer of the Religion received in 
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© 


Depriva- 


the Time of E. 6. as the Law ſtood in the Time of Q. Mary, were ſuffi- Notice ot 


cient Cauſes of Deprivation, until the Law was again altered, 1 Elix. tion 


* 


at leaſt until ſuch Alteration was made: 


and ſo the other lawful Incumbent, until the ſecond Deprivation came, or 


In the Caſes aforeſaid, and fo in all others, where the Church is only Notice to the 
voidable before Deprivation, and by that made void, the Ordinary is — 


to give Notice of the Avoidance to the Patron, and the Patron hath fix 


Months after the Notice, in which he may preſent before Lapſe can 


run to the Ordinary. Mich. 15 Elis. 3 Leonard 45. Hill, 43 Elix. 
Leake v. Biſhop of Coventry, and Dr. Babington, 3 Cro. 811, Mich. 15 
& 16 Eliz. Dyer, fol. 327. 1 H. 7.9.6. Doftor and Student, Lib. 2. 
c. 13. 5 E. 4. 3. 6. Hill. ꝙ Car. King v. Pri, Jones 337. Hill. 
36 Eliz. B. R. Popbam 37. | 


And feeing that in all Caſes when the Church is fo void, that the Fare * 


preventing of a Lapſe, and the Biſhop cannot have Advantage of the 
Lapſe, until ſix Months after he hath given Notice of the Avoidance to 
the Perſon of the Patron (if he be within the County when he gives 
Notice, ) viz. to him that is to preſent to the preſent Avoidance, altho 
the perpetual Inheritance of the Advowſon be in another, (yet if he 
doth only give Notice to ſome e Patron, his Notice is vain) it may 
be a Queſtion, what Courſe in ſuch Caſe the Biſhop is to take? As to 
which, if the Biſhop doth not certainly know who is Patron, and ought 
to preſent to the void Turn, his way (by the Opinion of Hobart) is to 
award a Jure Patronatus, with ſolemn Premonitions Quorum Intereſt, 


and then Inquiry being made who is Patron, the Ordinary is to give 


him Perſonal Notice, who is found to be ſo by the Verdict; that is, if 
he be then within the County, otherwiſe by publick Edict at the void 
Church, Dyer 328. 3 Cre. 119. and if he doth not preſent within fix 
Months after, the Ordinary may Collate : And tho' by the Jure Patro- 
zatus, not he that is the true Patron, but a Stranger, is found to be Pa- 
tron, yet this Proceeding ſhall excuſe from Diſturbance upon the ſpecial 
Matter thewed : But if he that is found to be Patron, upon the Fure 
Patronatus, doth preſent, and the fix Months do incur, Quære, If the 
true Patron be bound, ſince there was no Notice given him? And I am 
of Opinion, (faith he) that tho' without Notice the Patron is not bound 


Patron is not bound to take Notice of the Avoidance thereof, for the Biſhop. 


To give the 
Patron No 
0s. 


by the Lapſe, yet that is nothing to fave the Uſurpation of another pre- 


tended Patron, who is not ſabje& to give Notice. Sir William Elvis's 
Caſe v. The Archbiſhop of York, Taylor and Biſhop, Hob. 318. 

And accordingly when a Clerk was deprived for the Cauſe of not 
ſubſcribing the Articles upon the Statute of 13+E/;z. c. 12. and the Bi- 
ſhop gave Notice thereof in theſe Words: R. Epiſcopus C. uni ver ſis 
Rectoribus, Vicariis, Curatis, non Curatis, Clericis & literatis quibuſ- 
cunque infra Diæceſin noſtram Ciceſirenſem ſalutem. Cum Ri. Clericus 
Vicarius perpetuus Vicariæ perpetuæ Eccleſiæ Parochialis de C. noftr * 
Diæceſis non ſubſerifpfit Articulis, &c. juxa Statutum, &c. Mandamus eis 
omnibus, & pracipue Curato de C. ad Declarandum in Dita Eccleſia, de C. 
dictam non ſubſcriptionem, &c. which were read in Engliſb by the Curate, 
in the Pulpit, in the faid Church of C. in the Time of Morning Prayer, 


and after were fixed to the Door of the Church, by a Publick Apparitor 


theſe Exceptions were taken thereto: Firſt, That there was no Mention: of 
the Patron, or his Name, in the Intimation, Secondly, That no expreſs 
Mention is made of the Deprivation, according to the Proviſo in the Sta- 
tute aforeſaid, nor of any Qualification of the Perſon deprived, by which 


he 


Notice of 
Deprivation. 


— 


* Dee — _— 
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Notice ok ka: ou TY or it was 1 50 wh to ſubſcribe the laid Articles, Third. 
Depeſhs: ly, That he is called, Vicarius Perpetuus, and not Nuper Vicarius; which 


7 8 implies, That he was not deprived at the Time of the Intimation, by 

which no Deprivation was, or could be notified. Fourthly, That it was 
not made to the Perſon of the Patron: And the Opinion of the Civilians wn 
is, That the aforeſaid Intimation is not ſufficient to prejudice the Patron, ii ! 


: for that it was upon a Statute Penal, both to the Incumbent and Pa- 


The Notics tron, "and? 10; ought to be, Pere, proprie, & perſonaliter, non fte; 

ought to be but ought to notify, that the Ordinary had deprived him by Declaratory 1 

* * Sentence, Pro non Aſſenſu & Subſeriptione Articulis ſecundum Statutum. 1 
And fo reſolved for the Cauſes aforeſaid by all the Juſtices and Chief [ 


ter, Oc. 

Baron, except Harper and Mounſon, abfente 9 Hill. 18 Elis. 
Dy 4 346. = 
Quzre Biſhop As to the Power of an Archbiſhop, &c. in depriving Biſhops,” a "Que: = 


aher Cale. ſtion has lately ariſen, Whether he has any Power to deprive a Biſhop 
for any Cauſe whatſoever, or whether it ought. to be done in Convoca- 
tion, And thoſe who. deny the Archbiſhop's Power herein, do affirm, 
That he bath no ſuch Ae be either by the Canon, or the Statute 

E 

"M4 The Canons (his they) are expreſly againſt, it, for thoſe direct that 

11 a Biſhop ſhall be deprived in a Synod of the Province or if that cannot 

x = he be aſſembled, then by the Archbiſhop and twelve other Biſhops at leaſt, 

| BY! not as Aſſiſtants, but Co-judges with him. 

# 

N 


= That ſome Inſtances of this Method of Proceeding afe as early as this 
1 = on third Century, as in the Caſe of Fortunatus, whom ſome Schiſmaticks of 
| Carthage had ſet up for Biſhop of that Place i in Oppoſition to St. Cyprian, 
. who did not think fit to depoſe him by his ſingle Authority, but had it 
JM WT | done in a full Council of the African Biſhops, Sc. 
=_ And that in the ſame Age, Bafilides and Martialis were depoſed mm 
gas Another Council, of Spaniſh Biſhops ; and that many more ſuch Inſtances 
may be found in the Fathers, and they urge, That all this was done i in 
Conformity to the Ancient Canons of the Church. 
But as to the Inſtance of St. Cyprian we may obſerve, That as he paid 
a ſingular Reſpect to Councils, ſo he had no leſs a Regard to the Opinion 
of his Flock or People, for in his ſixth Epiſtle he ſays ; I reſolved with 
my ſelf from the Time of my Entring on the ſee to do nothing by my own 
perſonal Authority, without the Advice of my Prieſts or Preſbyters, and 
the Conſent of my People. And therefore tis no Wonder his humble con- 
deſcending Temper ſhould ſubmit a Matter, wherein he himſelf was a 
Party concerned, to the een and Determination of a General 
Council. 
And as for the Practice of the Spaniſh Biſhops, or the Ancient Canons 
| above-mentioned, I cannot find they were ever admitted here in England. 
On the contrary tis certain, the Practice here has been otherwiſe, and 
divers Biſhops have been deprived of their Biſhopricks by Commiſſioners 
appointed by the King: ſo was Bonner deprived of the Biſhoprick of 


On Un MF OOY]YUﬀ=A_AMFNE_ 


. = London. 

4 is aid indeed, That 1 Commiſſions were iſſued at that Tithe 
. i from the Crown, by Virtue of a Supremacy lodged in our Kings, becauſe 
9 a Biſhop could not then be deprived in a Synod ſo ſoon after the Reforma- 


+; | FED tion; for the Popiſh Biſhops and Clergy were then too numerous in thoſe. 
Aſſemblies for the Proteſtants, and therefore twas thought proper to pro- 


cced hs Toe Cappmiſſions. ow 
SES TA 0 | But 


* 


N Tre * RF” i > 1 8 £& = 2 J 1 — 2 _ 
n * A wy 3 5 n 18 . _—\ y 8 
* FA TOY 2 - et, Be 2 * 1 Ss ES A r — * * * SI ”, * 
5 2 rs gee Red SY GIN 8255 S ph os mT 2 8 e *. - e 
8 C \ 8 
a 5 9 ” 4 5 5 4 8 *% + =, 
a < - \ 


- 2, 


* 
; Cap. , . 
. * * 


— 8 


* mg, > a> 4a... @£©_>...2.- OE OLIN LS IHR” AAS 1.0 4 


The Complete Incumbent. 57 


But it was no ObjeQion againſt Bonner's Deprivation, that it was Bdbow- _ 
uncanonical/-as being done by the King's Authority, but only becauſe ſors, Ke. 
ſome vf the Commiſſioners were Lay-men. Which no doubt might © © 
lawfully. be, for this Matter is not merely Spiritual, but of a mixt 
Nature, and therefore Lay-men may well join in ſuch a Cenſure of De- 


; privation. « 


* Beſides, fince a Biſhop here in England is veſted with that Dignity 


by a Commiſſion or Authority derived from the King, tis reaſonable 

he ſhould be deprived (where there is juſt Cauſe) by the ſame Autho- 
rity. For tho' the Pope did formerly aſſume a juriſdiction to deprive 
Biſhops, yet that being by Uſurpation on the King's Prerogative, when 
the Pope's Power became aboliſhed, the Kings of England were not 
only reſtored. to, but have ever fince enjoyed their Ancient Right 
herein. of aan Hee 12d 

And therefore not only Bonner Biſhop of London, Gardener Biſhop of 


Winton, Heath Biſhop of Worceſter, Day Biſhop of Chefter, Tunſtall 


Biſhop of Dirham, and others were formerly deprived of their reſpective 
Biſhopricks by Commiſſioners appointed by the King, notwithſtanding 
theſe and other Objections, viz. That the Commiſſioners proceeded ex 


Oficio contrary to the King's Eccleſiaſtical Laws; That Interrogatories 
were drawn up, &c. without the Biſhop's Knowledge; That the Wit- 
neſſes were examined privately, and not on Oath, and that the Com- 


miſſioners would not ſuffer the Biſhops to croſs examine them. That 
they refuſed to receive any Appeal, and deprived them pendente appella- 
tione; to which we may add the well known Caſe of Dr. Watſon, late 
Biſhop of St. Davids, | V F 


VVV 
Of the Original of Advowſons and Right of 
. Patronage, and the Nature thereof both 
Appendant and in Groſs, and of a Right © 
J ooo PTR. 


N an old Canon Law Gloſſary, printed Anno 1 500, I find the Word 


Advocatus defined to be qui alio nomine, quaſi legatus, Patronus vo- 


catur; quia in forenſibus (eu .extraneis negotiis ( pre-emientibus) præ- 


bet litigantibus ſuum Patrocinium, &c. Et inde venit verbum Advo- 
care, quod eſt, poſtulare pro opponente, & Deſiderium ejus coram judice 
exponere & patrocinium in cauſa præſtare; which Words ſeem to juſtify 


that Diſtinction of Spelman and Cowell, That Eccleſiaſtical Advocates or Spelman & 
Patrons were of two Kinds, 173. one of the Cauſe or Perſon, and the © in 
other of the Place or Church. | : | den, 


bo. 


The former of theſe Advocates or Patrons are in the Canon Law cal- Cod. 4fric. 


led Defenſores, who were to be elected by a Licence from the Empe- Canon 75, 


ror -at Diſcretion of the Biſhops, and were employed either to defend 1 195 
| the 
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Ivvotwſons, the Rights of the Church, off to protect the Poor againſt the Rich. 
&. 5 


Which kind of Advocates were, as Spe/man obſerves, introduced after the 
Conſulſhip of Stilico (i. e. circa Ann. 400). Vide Spelman in verbo. 

The ſecond kind are by Spelman ſtiled Advocati Ecclgſiæ ratione. ſoli, 
| and ſuch were the Founders of Churches or Monaſteries, or their Heirs, as 
Lib. Rane, in the Book of Ramſey Abbey. Dux Akwinus, (who was the Founder) 
Se2. 49 proruit in Medium, fe Rameſenſis Eccleſia Advocatum, /e poſſeſſronum ejus 
1 Tutorem allegans, and afterwards, Piæ memoriæ advocatus noſter Ailwinus 
Aldermannus. Alſo Earl Alfgar is in the Book ſtiled Advocatus (i. e. 
Patronus) Eccleſiæ de Burwell, And Johannes Extraneus, or Le Strange, 
circa Temp. H. 2. is alſo therein ſaid to be Advocatus Ecclęſiæ de Hulmo. 
B. zy. And Glanvil about the ſame Time ſays, / quis Advocatus præſentavit per- 
Glan, lib, 13. ſonam ad Ecclefiam, &c. And in another Place ſays, Si ig qui ſe per ſonam 
r= Is & gerit in Ecclefia ipſa, Advocet per unum Advocatum, (or Patron) & alius 

„ . | | : | 
Pauatronus clamat eandem Advocationem, &c. | 
Spelman in And the before cited Author obſerves, That the Word Advocare was in 
verbo. thoſe Times taken pro Defendere & tutari, Dicuntur enim Advocati non 
(tantum) quad vacanti Eccleſia Rectorem advocarent, quæſgtum ex hoc (ut 


ſolent) facientes ; ſed quod laboranti Eccleſiæ ſuccurrerent, tuerentur, de- 
Vide Cod. fenderent, &c. Thus far of the Ancient and Original Signification of the 
Afr. fapra. _ Words Advocatus, Advocare, &c, It any deſire to ſee other Significations 


thereof, he may peruſe beſides the Authors ſupra, Rag. F. 19 & 12. in 
verbis Advocator and Advowſon, Gloſſary in Matt. Paris, & Shene de 
verbor” Significatione, Lambard's Saxon Laws, verb. Advocare, Couſtumier 
de Normandy, f. 103, 104. Seld. Janus, f. 9. Hiſtory of Tithes 3 55. 
Bratton 249. b. 248. Fleta, lib. 2. cap. 71. & lib. 5. cap. 14: Bodin 105. 
Daderidge of Advowſons, Co. Lit. 17. b. 18, 47, 119. 5. 122, 197. b. 332, 
366, 374. 6. And Note Ryley's Placita Parliamentaria, f. 82. Homin. 
de Manupaſtu vel de advocatione Comitis Glouceſtrie. 


' Biſhop Gif” The Original of Advowſons, or Right of Preſentation to Benefices here 


. England, we have already ſhewn in the Beginning of this Diſcourſe, 
and therefore ſhall only add in this Place the Obſervations or Collections of 


a Right Reverend Prelate, in his large and laborious Work touching Ad- 


vowſons in general, viz. 


The Right of Advowſon (called in Latin Jus Patronatis) or of preſent- 


ing a Clerk to the Biſhop as oft as a Church becomes vacant, was founded 
De Fure Po. in the Building, or giving Land to Build on, or in the Endowing of ſuch 
len, c. 1. Church, and according herewith is that Definition of Linwood, vis. Jus 
a, Se. Patronaths eff Jus honorificum, oneroſum & utile, alicui in Ecclefid com- 
petens, pro eo quod de Diæcęſani licentia, five conſenſu, illum fundavit, 
dotavit ve conſtruxit zþſe, vel is, a quo ſuſſlam cauſam ( preſentand! ) 
habet. 52 | | 

Original of For although the Nomination of fit Perſons to officiate throughout the 
Advowlons. Dioceſe, was Originally in the Biſhop, and in none elſe; yet when Lords 
of Manors of old were willing to build Churches, and to endow them with 
Manſe and Glebe for the Accommodation of fixed and reſiding Miniſters, 
(who before were as ambulatory Miſſionaries of the Biſhops), the Biſhops 
on their Part, (for the Encouragement of ſuch pious Undertakings) were 
Content that thoſe Lords ſhould have the Nomination of Perſons to be 
inſtituted to the Churches ſo built, and endowed by them, reſerving ſtill 
to themſclves the Right of judging of the Fitneſs of the Perſons ſo nomi- 

nated, | 
And thus what was at firſt a Matter of Practice, became in Proceſs of 


Time the Law of the Church, and thereupon was founded this Conſti- 
I tution, 


Cap.. be Complete Incumbent. 1 


6 


1 ” 


_ 4 - 


wP 


tution, vis. Decernimus ut quamdiu Fundatores Ecclefarum in hic vit4 Wdvowſons, 
ſuperſtites exſtiterint pro eiſdem Locis curam permittantur habere Solicitam 


&c. 
3 


atque Rectores idoneos in eiſdem Baſilicis iidem ipfi offerant Epiſcopi S or di- 

nandos. And that other, Si quis Ecclefiam cum afſenſu Dieceſani conſtruxit, Extra. 1. 3; 

ex eo Jus Patronatiis acquiritur., z | 7.38. c 25. 
Note the Words, Curam habere ſolicitam ſupra, ſeem to point out the 


| Reaſon why they were called Advocati and Patroni, i. e. becauſe they 


were bound to Defend and Prote& both the Rights of their Churches, and 
the incumbent Clerks from Oppreſſion and Violence. 

Now the faid Right of nominating, (which at firſt was annexed to the 
Perſon building or endowing the Church) afterwards deſcending to his 
Heir, became by Degrees to be appendant to the Manor wherein it was 
built. For the Land and Endowment were ſuppoſed to be Parcel of the 
Manor and the Church itſelf, to be built by ſuch Lord for the Uſe of the 


Tenants and Inhabitants of his Manor, and+ the Tithes of the Manor were 


alſo annexed to the Church ; upon all which Accounts it was thought very 


reaſonable, That the Right of Advowſon ſhould paſs with the Manor, or 


with ſuch Part thereof as might at any Time be granted or aliened toge- 


ther with the Advowſon, to which (whether to the Whole or Part) it is 


therefore ſaid to be appendant, i. e. to the Demeſnes which are of perpe- Vt pf. 
tual Subſiſtence, but not to Rents or Services, which (though Parcel of the 
Manor) may be extinguiſhed, and therefore cannot ſupport ſuch an Ap- 
pendancy. See Co. Lit. Sect. 184. and Hughes and Shepherd's Abridg- 
ments, Tit. Advowſon. | . 

The Advowſon of a Vicarage may be appendant to a Manor. 1 IL. 
Ray. 200. | 

And Note in every Advowſon or Rectorſhip, there ought to be three Three Rights 
diſtinct and different Rights concurring, viz. 1. Jus Præſentalionis, or the en Tn 
Patron's Right of Preſentation. 2. Jus Ordinationis, or the Ordi- c- 
nary's Right of Inſtitution, and 3. Jus Poſſeſſionis, or the Incumbent's 
Right of Poſſeſſion, . e. the Right of the Parſon imparſonee. And the 
Word Advors/on, though it be generally taken for a Right of Preſentation or 
Collation to any Church, Chapel or Chantry, either preſentative, collative, 
donative or elective, yet it truly and properly ſignifies a Right of Preſenta- 
tion to a Church parochial, thereof, or therein to be Incumbent with Cure 


of Souls, and may be either of a Parſonage or Vicarage, See Co. Lit. 119. 


cs (9. 0 N.. | 29 
After a Clerk hath Knowledge that a Church is void, he is in the next Of Advow- - 
Place carefully to inform himſelf who is the true and rightful Patron 9% 


thereof; for otherwiſe he may be put to great and exceſſive Charges in de- 


fending his Patron's Title, and yet in the End loſe the Benefice ; There- 
fore and in order thereunto he ought to underſtand how, and by what 


Means the Right of Patronage, (which is a Right of preferring a fit Clerk 


to a Spiritual Promotion) may come to any Perſon, And that the Way to 
the Knowledge of this may be the more clear; it is to be noted, that of 
Advowſons, ſome Advowſons are Appendant, and ſome in Groſs ; ſome Appendant, 
partly Appendant, and partly Groſs. To explain which, we muſt know &. 
that there are two Sorts of Inheritances, the one Corporate, ſuch are Meſ- 
ſuages, Lands, Sc. which have Subſtance in themſelves, and may conti- | 
nue for ever. The other Incorporate, as Advowſons, Ways, Commons, An Inheri- 
Courts, &c. And theſe latter may be, and often are Appendant to the une Incor- 
former; ſo that an Advowſon Appendant is an Inheritance incorporate, 450 
that doth appertain to ſome corporate Inheritance, whereby he in whom 
ſuch corporate Inheritance is, hath Title to the Advowſon, as annexed 
thereto'; But when an Advowſon, either originally Appendant (which 

1 can 


2 


N 


1 8 g 1 1 5 1 , ö 500 
14 60 The Clerey-Mans Lau: Or, Cap. 7. | 
| Advomſons, can be only by building or endowing the Church, or the like, as aforeſaid) | = 
"0708 Fa and afterward by Grant, Deed, Partition, or ſome other Legal Act, is fſ- : AY 
HE Bn] vered wholly from that corporate Inheritance to which it was Appendant, 1 i] 

oo An Advow- jt is then ſaid to be an Advowſon in Groſs ; and when it is in Part, and at 5 
VA . Grob, ſome Turn only ſevered from what it was Appendant, it is faid to be in 70 
= Part Appendant, and in Part in Gros. - WE Ac _ ah aw KN 
3 The Original of appendant Advowſons, is thought to be by the ſame 4 

1 Nude 33 H. 6. Means by which the Titles to the Advowſons themſelves were gained, =_ 
1 : 11, 12, & ogy, by giving either the Lands upon which the Chureh is built, or the 5 
„ Glebe. Glebe with which it is endowed ; and ſo the Land on which the Church'is | 5 

1 built, or the Glebe with which it is endowed, or both, are ſuppoſed to be 1 
1 Parcel of the Manor or Honour, to which we find the Church appendant as 3 
11.98 Advowſon aforeſaid. But to ſhew that an Advowſon is appendant, tis not neceſſary to ſet A 
Wit 3 forth the Original thereof; for that were impoſſible, being the Appendancy is 1 
bit ſuppoſed Time out of Mind, the Beginning and Commencement whereof 40 
4 x is not to be known: And it doth in itſelf imply a Title by Preſcription,” to 8 4 
(1 the Owners of that Manor, Cc. 11 H. 6. 11, & 12. 13 Elix. Dyer 299. 58g 
1 ] | 1 Inſt. 121. But where the Advowſon hath, at all Times, whereof the A 
1 Memory of Man is not to the contrary, paſſed with the Manor by theſe I 

if ; Words, Cum pertinentiis, 33 H. 6. 4. b. it is to be taken as an Advowſon f 

„ appendant : But a Preſcription for the Appendancy of an Advowſon is not 5 

| ood, where the Thing to which it is affirmed to be appendant is of that 3 

Quality, that thereto an Advowſon may not be ſaid to be perpetually ap- 5 
pendant. 5 E. 6. Dyer 70. b. 8 H. 7. 4, & 5. Phouden 68. 1 Inſt. 122. 4 


Such are Things that are not of a perpetual Subſiſtence, as Rents and Ser- 


vices, that may be extinguiſhed ; it ſhall therefore be ſhewed particularly to - "I 
what Things an Advowfon may be appendant. ach = 
Properly and originally, an Advowſon may be appendant only to Inhe- | 
14  rances Cor. Titances Corporeal, as to Manors, Caſtles, Sc. Plaud. 170. b. 10 H. 7. 
14 porcal, 13. but moſt commonly it is appendant to ſome Manor; and an Adyow- 
Rf ſon in one County may be appendant to a Manor in another County ; that 
is (I ſuppoſe) where the Manor did originally extend itſelf into divers 
. = Counties. 23 H. 6. 4. So two or more Advowſons may be appen- 
=. dant to one Manor, as where a Manor is extended into divers 
Pariſhes: And one Advowſon may be appendant to two Manors, as when 
two diſtin& Churches, appendant to two Manors, by Union, become one 
Church; in which Caſe the Advowſon is intire, and no Moieties, as is 
between Coparceners, Joint-Tenants and Tenants in Common; yet ſome 
Authorities are, that each of the ſame Patrons, after the Union, is ſeiſed 
De Medietate Advocationis Eccleſiz. 14 H. 6. 15. 6. Dyer 259. 6. But 
38:13 if an Advowſon be originally appendant to one Manor, of which Manor 
„ appendant. another Manor is held, though the Manor which holds of the other, doth 
14.99 : 7 by Way of Eſcheat become Parcel thereof, yet the Advowſon is ap- 
pendant only to that Manor to which it was originally appendant. Coke 
Litt. 122. Laſtly, the Moiety of an Advowſon may be appendant 
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135 to a Manor, or to Part of a Manor. 


Secondarily 
appendant. 


33 H. 6. 11. 12.4 Dyer 44-8. 
But when 'tis ſaid, That an Advowſon may be apppendant to a Manor, 


tis to be underſtood in reſpe&t of the Demeſnes only, which are of 


perpetual Subſiſtence and Continuance, and not in reſpect of the Rents 
or Services. Paſch. 39 Elig. Rot. 2024. Long's Caſe in C. B. 5 E. 6. 
Dyer 750. Savile's Caſe 182, fol. 104, And generally, one Thing 
incorporate cannot be appendant to another Thing incorporate. Plowder 
170. Bratton, Lib. 2. f. 53. Co. 4. Tirringbam's Cale, 36. b. I Inst. 121.6. 

An Advowſon may be appendant to ſome Things ſecondarily, to which 


it may not be appendant originally; for originally an Advowſon cannot 
75 be 
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dant, and the Advowſon is excepted, the Appendancy is deſtroyed, and 
the Advowſon is become in Groſs. 1. Ld. Ray. 198. By Powell J. in the 


Farcel of Land to which an Advowſon was appendant, the Advowſon be- 


leaſe the Parſonage to another, the Patronage of the Vicarage ſhall paſs as 
incident thereunto. Roll's Abr. 2. 59g. And upon the ſame Account 


Moor 894. Mich. 13 Fac. B. R. The King v. Biſhop of Norwich, Cole 
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Cap. 7. 3 
be appendant to one or two Acres of Land, 33 H. 6. 12. a. yet by ſe- . 

condary Means it may. 18 E. 3. 52. 6. 39 E. 3. 36. 6. 19 E. 3. Ware AS 3 
Inmpedit 15 5. 28 H. 8. Dyer. 24. As if he that is ſeiſed of a Manor, to Owner of a 


* Manor grants 


which an Advowſon is appendant, grants one or two Acres of the Mano 
una cum Advocatione, the Advowſon is appendant to ſuch Acre, 5 H. 6, Meare || 
10. a. Fitz. Feoffment, 155. 17 Ed. 3. 3. eſpecially after the Grantee «ocatione, 
hath preſented. 44 Ed. 3. 16. 17 Ed. 3. 3. b. 5. a. Adjuadg. ib. 21. B. 
But this Feoffment of the Acre, with the Advowſon, ought to be by Deed, . 
to make the Advowſon appendant, 17 E. 3, 4. B. 18. B. and the 
Acre of Land and the Advowſon ought to be granted by the fame Clauſe 
in the Deed : For if one having a Manor with an Advowlſon appendant, 
grant an Acre Parcel of the ſaid Manor, and by another Clauſe in Clauſe. 
the ſame Deed, grants the Advowſon, yet the Advowſon ſhall paſs in 
Groſs, and not appendant to the Acre ; but if the Grant had been of the 
intire Manor, the Advowſon would paſs as appendant. Paſch. 33 H. 8. 
Dyer 48. 2. 44 E. 3. 4. 6. 48 E. 3. 4. 5. So if an Huſband ſeiſed in 
Right of his Wife, of a Manor, to which, Sc. alien the Manor, by 
Acres, to divers Perſons, ſaving one Acre, the Advowſon ſhall be ap- 
pendant to that Acre. 17 E. 3. 22. 6. Or if Leſſee for Life of a Ma- One Acre 
nor, to which an Advowſon belongs, alien one Acre, with the Ad- bed. 
vowſon appendant, the Advowſon is thereby appendant to that Acre, 
18 E. 3. 44. 17 E. 3. a. So if in ſuch Caſe he alien one Acre, with 
the Advowſon appendant, and after alien the reſt of the Manor, the 
Advowſon is appendant to the Acre aliened with it. 17 E. 3. 22.6. 19.6. 

If a Partition be made of a Manor to which an Advowlſon is Appen- 


a 


By Deed, 


Caſe of Reynoldſon v. Blake and the Biſhop of London. 

A Reverſioner of a Manor to which an Advowſon is appendant, uſurps, 
the Advowſon is become in Groſs : But if the particular Eſtate deter- 
mines, the Advowſon is become appendant again. Hob. 323. cited 1. Ld. 
Ray. 302. in the Caſe of The King and Queen againſt The Biſhop of Cheſter, 
Piers and Scroope. | 5 : 

As an Advowſon may by ſecondary Means be appendant to one or more Secondarily 
Acres; ſo though an Advowſon cannot originally be appendant to a Meſ- woa Nieſſuage. 
tuage, M. 33 El. in C. B. Long and Hemming's Caſe, 3 Cro. 209. yet 
ſecondarily it may. 7 E. 4. 23. As when a é Meſſuage is built upon a 


comes appendant to the ſame Meſſuage; and if the Meſſuage doth fall, or 

be pulled down, the Advowſon ſhall be as before, appendant to the Land. 

Plorden 170. b. 10 H. 7. 13. b. by Keble, In like manner an Advow- Soto a Parſo. 
ſon of a Vicarage may be appendant to a Parſonage, as being derived and *8*- 
endowed out of the ſame. 18 Eliz. Dyer 350. b. 17 E. z. 76. a. Mich. 

16 fac. Sir George Shirly v. Underhill and Burſey, Moor 894. Upon 

which Account it is, that if a Parſon be Patron of a Vicarage, and doth 


the Rector of common Right is ever eſteemed Patron of the Vicarage, 

though by ſome Ordinance or Compoſition, or by the King's Grant it may . A.. #65 
be appointed and ſettled otherwiſe as before is ſhewn ; and ſo may even an — ER 
Advowſon of a Vicarage be appendant unto other Things, as to a Manor, — 

by Reſervation upon the Appropriation, becauſe the Advowſon of a Rec- 


tory was appendant thereto, Mich. 16 Fac. Sherley v. Underhil's Gaſe, 


and Saker, 1 Rol, Rep. 235. as alſo by the Grant of the Parſon, before the 
R | Time 
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Ofone Church 
to another, 


How appen- 


dant may 


become in 
Groſs, and 


F Time of Memory. Mich. 13 Fac. B. R. King v. Coker: 2 720 386. * 
ſame Caſe, 1 Roll's Rep. 23 5. Mich. 14 Fac. The Dean and Chapter of 


Exeter and Corniſh's Caſe, Roll's Abr. 2. 336. And in this Caſe, altho' 


the Right of Appropriation be not extant, yet the Uſe of preſenting Time 


out of Mind, is a ſufficient Evidence of che Appendancy to the Manor, 
Sc. contrary to the common Right. Sir George Shirley v. Underhil and 
Bur ſey, Mich. 16 Fac. Moor 394. 

Allo an Advowſon of one Church may be appendant to another ſecon- 
darily, tho' Things of the fame Nature cannot originally be appendant to 
each other, Fitz. Quare Impedit 13. 24 E. z. yet tis ſaid, one Advow- 
ſon cannot be appendant to another. Roll's Abr. 1. 231. 

An Advowſon (to what Thing ſoever it is appendant) may be Grand 
from the ſame, and become an Advowſon in Groſs, by divers Means, by 
| ſome of which it is made to be abſolutely diſappendant, by others only for 


made diſap- à certain Time. An Advowſon is made diſappendant abſolutely ; Firſt, 


pendant. 


By ſeveral 


by an Exception of the Advowſon upon a Grant of the Manor, or other 
Thing, unto which it is appendant in Fee-{imple ; or, by a Grant of the 
Advowſon alone, the Thing to which it belonged not being alſo con- 
veyed. And tho' he that is ſeiſed of a Manor to which an Advowſon is 
appendant, doth grant one Acre of Land, Parcel of ſuch Manor, una 
cum Advocatione Eccleſiæ, which Grant alone makes the Advawſon a 

pendant only to the Acre; yet, as hath been ſaid, if he firſt hatch 
the Acre, and then by a diſtin&t Clauſe in the ſame. Deed, he further 
giveth and granteth the Advowſon, ſuch Advowſon ceaſeth to be appen- 
dant to the Manor: For tho' theſe two Grants be but in one and the 
ſame Deed, yet becauſe they are by ſeveral Clauſes, they are as ſeveral 


Clauſes in one Grants, and by the latter it is granted as an Advowſon in Groſs; for 


Deed. 


By levying a 


Fi ine, 


Accepting a 
Fine of a 
Stranger, 


it ſhall be conſtrued, as all Grants are, viz. ſo as ſhall be moſt for 
the Benefit of the Grantee, and therefore to paſs in Groſs. 33 H. 8. 


48 Dyer. And yet if the intire Manor be. granted, and by the ſame 


Deed, the Advowſon that is appendant to it, tho the Advowſon be 
named in a diſtinct Clauſe, and in Groſs, yet it ſhall paſs as appendant. 
48 E. 2 

If 8 the levying of a Fine, he that hath an Advowſon as appen- 
dant, doth acknowledge the Right to be in another, by fuch Conu- 
fance the Advowſon is ſevered from the Manor to which it was appen- 
dant, and can never become appendant again by any After-grant ; but 
if in ſuch Caſe one Perſon doth by Fine acknowledge the Right of an 
Advowſon to be in him to whom it belongs, and upon this Conuſance, 
he to whom the Acknowledgment is made, doth grant, that the other, 
his Heirs and Aſſigns for ever, ſhall preſent by Turns ; notwithſtanding 
the Acknowledgment that the Advowſon was in him, it ſhall be ap- 
pendant as before, for ſo much of it as doth remain not granted away, 
v. for every other Turn; ; and in Groſs, for that which' is paſſed by the 
Fine; but if he who is ſeiſed of the Advowſon appendant, doth by Fine 
paſs it away to another, who by the ſame Fine doth render it back to 
him in Fee, yet the Advowſon by the Grant became to be in Groſs, and 
no Matter after that can make it © appendant again, Compleat Parſon 58, 
59. 43 E. 3. 35. 24 

The Appendancy of an Advowſon to a Manor may be deſtroyed by 
a Fine /r grant & render levied of the Advowſon. 1 Ld. Raym. 198. 
by Ry Juſtice, in the. Caſe of Reyno/dſon v. Blake and the Biſhop of 
London. 

If a Man that is ſeiſed of a Manor, to which an Advowſon is appen- 
dant, doth accept of a Fine from a Stranger, by which the.Stranger doth 

[ acknow- 
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| — all his Right to him in the Advowſon, the Advowſon Ns: Advowlons, 
by is not in Groſs. 43 E. 3. 35. Alſo in the Caſe of a F.ne levied © 
of a Manor to which an Advowſon is appendant, if a third Part be ren- Render. 1 
dred back for Life, the Remainder over, and the other two Parts, | 
with the Advowſon in like manner, the Advowſon continueth in the £ 
ſame State it was before, v2. appendant. W 
having an Advowſon appendant, doth grant every ſecond Preſentment | 
to another in Fee, yet the Advowſon doth continue appendant for the | 
other Turn not granted, 43 E. 3. 35. and if he grant three or more 2. Turn, 
| Avoidances, theſe indeed are in Groſs; yet the Advovſon, as to the Re- „„ 
mainder, is ſtill appendant, by Hob. Paſch. 17 Fac. in Sir William Elvis's 4 
Caſe, Hob. 323. = 
Another Means, by which an Advowſon becomes abſolutely diſapp en- By Preſent- 
_— is by Proferitiints For if one doth preſent to an Advowſon that is ment. 
endatit. as to an Advowſon in Groſs, by ſuch Preſentment the Advow- 
58 loſeth its Appendancy. 21. E. 4. 2. And yet by the Union of Union. 


v 


3 22 Churches, no Alteration is made; for if two Churches, the Advowſon of 

_- one of which is appendant, the other in Grols, be united, and it be or- 

K dained by the Ordinary, with the Aſſent of the Patrons, That they, their 
_- Heirs and Aſſigns for ever, ſhall preſent to that Church the Advowſon of | : 
Eo which was before appendant, Alternis vicibus, and that the Patron of 

1 the Church in Groſs ſhall have the firſt Turn, yet the whole Advowſon 

iq 1 ſhall not be in Groſs, but for the Turn only of him that was Patron 

1 of the Advowſon in Groſs, and be appendant for the Tutn of him 

7 that was Patron of the Advowſon appendant. 9 Eliz, Dyer 259.6. 

| An Advowſon appendant may be made diſappendant only for a certain For a certain 

1 Time, by divers Means; ; and firſt, By a Leaſe made of a Manor for Life, Time only as 

a to which an Advowſon is appendant, excepting the Advow ſon; for by the 1 

| | Exception the Advowſon is in Groſs, during the Eſtate for 4 but when ſon excepted. 

1 the Leſſee dieth, it becometh appendant again to the Ke Manor, 

. 1 3 Car. Hartoß and Cox's Caſe, Hutton 88. Paſch. 3 Jac. Wo 

9 top 505 Tuck v. Dally, Hetley 14. yea, and tho' the Leaſe be made 

1 without Deed, the Law is the ſame. 5 Co. 11. 6. So if the King doth zy Leaſe of 

L | Leaſe a Manor for Life, to which an Advowſon is appendant, without the King, and 

Mz mentioning the Adyowſon, the Advowſon doth not paſs, but remains TO FE 

= to the King as an Advowſon in Groſs : And in fuch Caſe, if the King | ; 


doth e a Grant of the Reverſion, Habendum the Reverſion of the 
Manor with the Advowſon, the Advowſon is not thereby paſſed with 

12 the Manor, becauſe it was ſevered, and became in Groſs by the former geverance. = = 
= Grant. Co. 11. 47. Lifford's Caſe, For in the Caſe of the King, an 


Ds Es 


3 8 
FFͤͤ One en - HO 
o 1 = 

th; 


Adyowſon in Groſs will not paſs by the Habendum, where it is not named 
in the Premiſſes of the Grant. 38 H. 6. 26. 80 if one hath an Advow- By Leaſe of | 
fon appendant to a Manor, and grants the Advowſon for Life, and after geen 

infeoffeth another of the Manor cum ßertinentiis, the Freehold of © Lit 

E the Advowſon by the Leaſe is ſevered from the Manor, and will not 

_ paſs by ſuch Grant, yet the Reverſion of it remains appendant, and will 

2 paſs thereby. But if one -Jeaſe his Manor for Life, ſaving to himſelf the : 
E | Advowſon, and after grants the Rever fion of the Manor cum Advoca- 

— - tione, the Advowſon ſhall paſs as appendant to the Manor. Toe's Caſe, 

1 5 6. 

E | Ws Caſe, the Advowibn' being granted for Life, the Reverſion 

1 thereof continued notwithſtanding appendant to the Manor; but in the _ 

= latter Caſe, the Manor being granted for Life, excepting the Advowſon, Of an Ad. 
= | the Advowſon in Poſſeſſion cannot be appendant to the Reverſion of the Foun #Þ- 
3 ; Manor pendant, Cc. 
1 
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Advowlons, Manor; for that an Advowſon or other Thing in e may be ap- 


. 


Upon Ac- 
count of Co- 
parcenerſhip. 


Diviſion. 


Want to, or Part of a Manor in Poſſeſſion; but an Advowſon, or other 


Thing in Poſſeſſion cannot be Part of, or appendant to a Manor in Re- 


verſion, after a Leaſe for Life, but a Leaſe for Vears contra, IJve's Cale, 


s Co. 11. b. 1 Inſt. 324, 32 5. Hutton 89. Complete Parſer 56, 57 
Plowden 104.. ” 38 H. 6. 36, 38. 


Alſo an Advowſon appendant may be made diſappendant for a = 


tain Time, only upon the Account of Coparcenerſhip : For if a Manor, 


with an Advowſon appendant thereto, deſcend to two Coparceners, and 


the Advowſon be allotted to one, the Manor to another, the Advowſon is 
in Groſs : But if the Siſter who hath the Advowſon die without Iſſue, the 
Advowſon is again appendant to the Manor, though there was a Severance 
in Perpetuity, as tis ſaid in Hartop and Tuck's Caſe v. Dalby, Paſch. 3 Fac. 


| Hetly 14. Of if the Manor had been divided betwixt the Coparceners, 
without mentioning the Advowſon, the Advowſon remains in Coparce- 


nary ; and yet in every of their Turns it is appendant to that Part which 


Exception. 


 Appendancy 

. revived. 
Four Manors 
amongſt 


Siſters. 


Turns. 


By tortious 
Acts. 


' Dillkifin. - 


But in the Caſe of the King, a Preſentment of a Clerk to his Church, 


Upon the 
King's Pre- 
ſentation, 


they have, 1 Tn/t. 122. But if they had made Partition of the Manor, 


with an expreſs Exception of the Adyowſon, then the Advowſon remains 


not in Coparcenary, but in Groſs, 1 Inft. 122.4. 13 E. 2, Quare 
Impedit 170, 58, 59, 17 Ed. 3. 38. 5. 80 if Partition had been made, 
as well of. the Advowſon as of the Manor, the Coparceners are Tenants 


in Common of the Manor, and of the Advowſon, as in Groſs; and yet, 
if all but one of the Siſters die, the Appendancy of the Advowſon is re- 
vived. 2 H. 7.5.6. 19 E. 3. Quare Impedit 59. So if four Manors, 


to one of which an Advowſon is appendant, deſcend. to four Siſters, and 


each Siſter hath a Manor allotted to her by Compoſition, ſhe to whom 


the Manor, to which the Advowſon is appendant, is allotted, will have 


the Advowſon as appendant thereto, But if upon the Partition, particular 


Exceptions ſhall be made of the Advowſon and Compoſition, that the 
Coparceners ſhall preſent thereto in their Turns, the Advowſon is ſeve- 


red from the Manor, and doth remain in Coparcenary, and in Groſs;. 


and yet if all the Siſters die, ſave her that had the Manor, to which 


the Advowſon was appendant, the Advowſon is again appendant to the 5 


Manor. H. 7. Br, Incident 14. 


Likewiſe an Advowſon appendant may be made diſappendant by tor- 


tious Acts; as if a Perſon ſeiſed of a Manor in Tail, to which an Ad- 
vowſon is appendant, doth alien ſorne Part of the Manor, with the 
Advowſon, and then the Alienee doth grant the Advowſon to a Stran- 


ger, the Advowſon is made diſappendant; yet if after, by bringing a 


Formedon, the Land aliened be recontinued to the Iſſue in Tail, the 


Advowſon alſo is reveſted again in him, as appendant to, the Manor, 
and not to that Part of it only which was aliened, and from which it 


was ſevered by the Grant. 19 H. 6. 30. 1 Infl. 363. 5. And the like 
Law may be in the Caſe of Diſſeiſin: So if a common Perſon hath an 


Advowſon as appendant, and a Stranger doth preſent his Clerk, who 
is in by ſix Months, the Advowſon is made diſappendant, until ſuch 
Time as the rightful Patron hath re-continued it by his Writ of Right. 


who 1s in by ſix Months, makes no Diſappendancy, becauſe it puts not 
the King out of Poſſeſſion. Mich. 13 & 14 Elix. Hobart 140. 10 Elia. 


3 Leon. 61. Mich. 14 Eli. 3 Leon, 17. 
If the King doth preſent to a Church of another's Right, that is ap- 


pendant, by theſe Words; Ad noſtram Praſentationem Fure Prerogativa 


Coronæ noſtre Angliæ ſpectant', or Ratione Lapſus, ſuch Preſentment 
e | ſpraking 


7 he Clerg, 95 Man, 5 Law: ur, f Cap 7. 
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* — At 


tit Dt 


: peak of, and ſuppoſing a Right, where there is none, 1 void, and 2 : 


makes no Diſappendancy ; or if the Preſentation had been made to a 
Church really lapſed, yet that makes no Diſappendancy neither, So if 
the King, without Right, preſent by theſe Words, Ad noſtram Preſen- 


tationem froe ex pleno Fure, ſive per Lapſum Temporis, five alio quocunque 


modo fpeftant' ; ſuch his Preſentment makes no Difappendancy or Uſur- 

pation : For when the King doth preſent by Wrong (to the making of an 

Uſurpation and Diſappendancy,) in his Preſentation he muſt not recite any 

Right, but muſt preſent to the void Church generally, and require Ad- 

miſſion. Hill. 11 Fac. Gawdy v. Biſhop of Canterbury and others, 

Hobart 402. Sir John Tufton v. Sir Richard Temple & al. Hill, 17 & 18. 

Car, 2: l. „ OP = 
But Note, it has been generally received for Law, That if one who Uſurpation, 

is not a rightful Patron, do in due Form of Law without any corrupt * 

Contract preſent a Clerk to a preſentative Living, in Time of Peace, and 

ſuch Preſentation take Effect, and Inſtitution and Induction be had there- 

upon, and the Clerk remains Six Months in Poſſeſſion before the true 


Patron commence his Suit; he thereby becomes a lawful Incumbent, and 


may enjoy the Living during his Life. | : . 
And though formerly the true Patron might on the next Avoidance 
recover his ancient Right in many Caſes, yet he could not do it in all, 
but in ſome was for ever barred of any Remedy, (ſee hereafter Ch. 13.) 
But this Miſchief is now remedied- by the Act of 7 Arne, for preſer- Stat. 7 duns. 


ving the Rights of Patrons to Advowſons, whereby tis now provided, P. 18. 


That he, or ſhe, that would have had a Right, if no ſuch Uſurpation 
bad been, may preſent, or maintain a Quare Impedit Bon the next, or 


any other Avoidance, notwithſtanding ſuch Uſurpation, &c. 
See the ſaid Statute at large, at the End of the next Chapter, 


” 


* 


It may be proper here to add ſomewhat of Erecting and Conſecrating 
// A 1 | ; 

No Perſon may erect a Church without the Leave and Conſent of the Cedex, p. 12. 
Biſhop; it was made an expreſs. Law of the Church of England in a . 
Council at Weſtminſter, vide Spelm. 2 Vol. p. 41. and this Right of the 


Biſhop could not be defeated by an Exemption of Religious Perſons from 


Epiſcopal Juriſdiction, &c. But by Lord Coke, by the Common Law and 3 7 P. 201. 
General Cuſtom of the Realm, Earls, Barons, and other Lay-Perſons 
might have built Churches in their own Poſſeſſions without Conſent of 
the Biſhop. . 2 g | | 

After a new Church is erected, it may not be conſecrated without a compe- 
tent Endoumeut; but Lord Coke ſays, Though they might build Churches 3 if. 202. 
without the King's Licence (which Ney denies, becauſe they are Sanctu- Ny 117. 
aries) yet they could not make a Spiritual Politick Body to continue in 
Succeſſion, and be capable of Endowment, without the King's Licence. 
But by the Common Law before the Statute of Mortmain, they might 


have endowed ſuch Spiritual Bodies without any Licence whatſoever ; 


which Body ſo incorporated is not diſſolved, though the Church is drown- 

ed, or otherwiſe deſtroyed. For in that Caſe one may be preſented to the 1 Mc. :00. 
Rectory, and ſhall be liable to Annuities and other Charges; the Church 

(in Conſideration of Law) being properly the Cure of Souls and the Right 

of Tithes, 12 55 

A Third Rule is, That Churches may be conſecrated on any Day of tbe 

Week. Aud 8” | my | | 
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Etettiug, 


Churches. 


BI 064, Sc. in which Caſes the Canon Law injoins a Reconſecration, 


A Fourth Rule, That at the get. on of Churches Divine Service 


. ought to be performed. Alfo 


A Fifth Rule, That in the Conſecration of new Churches Provi ben is to 


be made, That no VERA accrue in Point Right or Revenues to 4 e 


2 hurch. 


The Sixth Rule, 7 hat a Church: once conſccrated may not be drann 7 


gain, is admitted to have ſome Exceptions, as where it is polluted with 


though the Common Method here in England has been only a Reconcilia- 
tion, As where a Chapel in the Suburbs of Hereford, which once belong- 
ed to the Priory of St. John of Feruſalem, had been from the Time of the 


Diſſolution applyed to ſecular and prophane Uſes, being a Stable for 


f Horſes, &c. yet becauſe the Walls and Roof thereof were never demoliſh- 
ed, a Recbnciliatton Was acjudged ſufficient ; and a like Inſtance of 'ano- 


ther Chapel is there cited. 


On the contrary, when the Church of Southmalling in Kent had 


not only been polluted per Beſtias, &c. but was alſo new built, and 
then uſed for Divine Offices without any new Conſecration, Archbiſhop 
Abbot interdicted the Miniſter, Church-Wardens and Pariſhioners, ab 
zngreſſu Ecclefie, &c. till the ſaid Church and Church-Yard were re- 
conſecrated. 


The Seventh Rule is, That che Law takes no Notice of Churches 
or Chapels, till conſecrated by the Biſhop; and therefore whether a 


Church or not, or a Chapel or not, ſhall be certified by the Biſhop- 
But the Canon Law ſuppoſes, T hat with the Bithop's Conſent Divine 


Servicg may be performed, and the Sacraments adminiſtred- in Churches 


or Chapels not conſecrated ; and there have been may Licences to that 
Effect granted on ſpecial Occaſions : 


The Eighth and laft Rule is, That a reaſonable Procuration is due 


to the Bi ſhop, 0h conſecrates a Church, from thoſe who pray ſuch Conſecra- 
tion; not for the Conſecration of the Church, but for the neceſſary Re- 


| freſhment of the Biſhop and his Servants. For that this draws him often- 
times to a great Diſtance from his Palace, where proper Accommodations 
cannot be eafily procured ; and therefore, though at firſt the Demanding 
or Taking any thing for Conſecration was forbid, yet afterwards 'twas ad- 
| mitted, but limited to a certain Price: But this by Uſage is now become 


different in different Dioceſes. 
Note; In Archbiſhop Warham's Time, there is a as Procduration 


Money for conſecrating three Churches in the Dioceſes of Bath and Wells, 
FO: „„ 
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or by what Means the Right of Patronage may come to any Per- 
ſon; If we conſider it with reſpeck to its Original, we may ſay, it is 
acquired only by thefe two Means; (vig.) Either by being the ſole 
Founder and Endower of a Church; for thereby a Perſon doth make 
himſelf abſolute Patron of ſuch Church, and may reſerve to himſelf, 
his Heirs or Succeſſors, the Right of conferring to the ſame, ſo oft as 


it ſhall happen to become void. Paſch. 9 E..3. Quare Impedit $0. Or 


elſe not by founding or building a Church, but by giving the Land upon 
which it is built; or only by endowing the ſame with Land, or other 


Profits and Immunities, after it is built; that is, If upon the Occaſion 


of any of theſe Acts, the Ordinary, by his Ordinance, and other Perſons 


(whoſe Conſents are requiſite in this Behalf) by their Agreement, do 
ſettle the Advowſon of the Church upon. ſuch Founder or Endower re- 
ſpectively, their Heirs or Succeſſors. Doderidges Complete Parſon, p. 56. 
and 25. Hughess Abr. Tit. Advow/on. Upon the Plague which hap- 
pened in 162 5. the Church-yard of St. Margaret, Weſtminſter, not being 


large enough to bury the dead, the Inhabitants of that Part of the Pariſfi 
which now reſort to the new Chapel built there, petitioned the Dean 
and Chapter of Weſimnſter (who were Lords of the Manor) to grant them 


a waſte Piece of Ground to bury their dead, which accordingly the Dean 


and Chapter did under their Seals, and it was conſecrated; afterwards 


_ theſe Inhabitants obtained the Royal Licence, and built a Chapel there ; 


the Veſtry-men and Chapel-wardens had ever ſince 16 53. elected the Mini- 


Right to name him. 11: „„ er 

By Lord Chancellor (Macclesfield): When the Dean and Chapter gave 
this Ground, they did not reſerve any Power to nominate the Preacher; 
and the Inhabitants were at the Expence of building the Chapel. The 
Building and Endowing of a Church, was what at Common Law origi- 
nally intitled the Patron to the Patronage : Here the Inhabitants built the 


Chapel, and by, the Pew-Money have endowed. it. It is not reaſonable 


to ſay that the Dean and Chapter, as Parſon appropriate, have a Right to 


ſupply every Chapel built within the Pariſh, with a Preacher; it would be 


an Expence and Hardſhip upon them; neither ought it to be at their 
Election to ſupply it. | | | 5 © 


But afterwards on the Hearing the Court decreed, that the Right of 


Nomination of the Miniſter did belong to the Dean and Chapter, 1 Vms. 


773 Se. Herbert S al v. Dean and. Chapter of Weſtminſter and, Dr. 


Broderick, and econtra. 


The 


II 55 Right of 
n Patronage. 


. — 
- 


'& 


HES E Things being. premiſed, we may more eaſily fee how, Right of Pa- 
, tronage, how 
acquired. 


By Founder 


and Endower. | 


ſters who were to preach there, but now the Dean and Chapter claimed a 
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Bight of The Commegcement, and firſt Titles of Advowſons came by Founding 
., or Endowing of Churches, and thereby the firſt Proprietors gained a 2 
Right, not only to themſelves, but alſo to their Heirs and Succeſſors for 
+ ever; and ſuch their Heirs are ſaid to have them by Deſcent : Now as to : 
f Buy Deſcents. Deſcents, there cannot be any Deſcent thereof from the Brother to the 4 
Paſſeſto Fra- Siſter of the intire Blood, by the Maxim of Poſſeſio Fratris, &c. but 1 
1 the ſame ſhall deſcend to the Brother of the half Blood, unleſs the firſt 1 
hath preſented to it in his Life-time, and then it ſhall deſcend to the 
Siſter, ſhe being the next Heir of the intire Blood, 19 E. 2. Fitz. Aare 
Inpedit 175. Co. Lit. 1 5. b. which is to be underſtood of Advowſons in 


. Goal, -t.. She BHS. Sh FER, 
By Four si. If an Advowſon doth deſcend. to Four Coparceners, and the Church 
ten Coparc®- after the Death of their Anceſtor doth become void, if they do not all 
See the Stat. agree in a Preſentment, the Clerk of the eldeſt Siſter ſhall be received; 
7 Ame infre. and at the ſecond Avoidance, the ſecond Siſter ſhall prefer her Clerk, and 
ſo the reſt in their Order. 21 E. 3z. 38. Mich. 129 H. 7. Kill. p. — 
Co. Lit. 18. 6. 17 E. 3. 30, 37. 21 E. 3. 39. 35 H. 8. Dyer $5y 
19 E. 3. Aare Impedit 59. 13 E. 1. Rot. 3. Or if they do agree 
for one or more Turns to preſent jointly, and after do not ſo agree, the | 
ü eldeſt Siſter ſhall preſent to the void Turn, and the reſt to the After-Avoi- 
© dances, according to their Seniority. Paſcbh. 34 & 35 H. 8. Dyer 55. 
And this Privilege given to the eldeſt of preſenting firſt, ſhall go to her 
Iſſue and Aſſigns. 24 E. 3. 52. Co. Lit. 166. 5. 186. 6. And alſo to 
her Huſband, as Tenant by Courteſy, Paſcb. 25 Elis. Horris and Hays 
x v. Nichols, 3 Cro; 18, Co. Lit. 186. b. 166. 5. But Coparceners are com- i 
Partition. pellable to make Partition; if they do make Compoſition to preſent, it [> 
may be done without Writing, becauſe they are all privy, and as one Heir 1 
by the Common Law. Hill. 28 H. 8. Dyer 29. 1 Inſt. 169. a. Rollis 1 
Abr. 2. p. 255. 1 Izſt. 196. a. But if ſuch Compoſition be made againſt 8 
Common Right, as that the eldeſt, after ſhe hath preſented once, ſhall = 
preſent in the ſecond Turn, then it doth not bind without Deed. . 17 E. 3. 
9 38. But properly ſpeaking, Coparceners cannot make Partition of an 
_ Not of an Advowſon in Groſs, as to the Right, for that it is intire ; for tho' they 
. | | Advowſonin make Partition, yet this is but as to the Preſentment, ſtill the Advowſon = 
1 Groſs. . 7 . . „ . Ee - 4 
1 doth continue in Right in Coparcenary, for they ought to join in a Writ 
e of Right afterwards. Roll's Abr. 2. p. 255. Corbet's Caſe, 1 Co. 87. a. | 
a ; But the Law herein ſeems to be now altered by Virtue of the ſaid Statute —_ 
1 | Severance of 7 Anne, which ſee infra, But if a Manor to which an Advowſon is 5 
[lit = Advowſon -; pendant, deſcends to T'wo Coparceners, and they make Partition, and - pf 
165 rom a Ma · . DEED | . | 5 . 
„ 5 5 the Manor is allotted to the one, and the Advowſon to the other, this is 6 = | 
1 | faid to make a Severance of the Advowſon in Perpetuity from the Manor, 4 
1 5 Hetley 14. which admits that the Partition in this Caſe muſt affect the 
ww Right as well as the Poſſeſſion; and it is faid, that anciently Advowſons 
; were not partible among Coparceners at Common Law. Mirror 107, So 
Tenants in Common of an Advowſon, (which are ſuch who have equal 
Compoſition Right to an Advowſon, but hold by divers Titles) if they make Compoſi- 
by Tenants tion to preſent by Turns, it muſt be in Writing; and till each of them 
in Common, P | M e way S 3 5 : 
| have preſented according to his Turh, by Virtue of the Compoſition, if a 
Quare Impedit be brought betwixt them, it is neceſſary to ſhew the Com- 
poſition, becauſe it was not executed ; but otherwiſe, after it ſhall be 
Os executed. Hill. 28 H. Dyer 29. i | 
By Afign= If Partition be made, and an Advowſon aſſigned to one Coparcener 
ment in Chan in Chancery, the others being within Age, yet at their full Age they 


Cery. : : ) . , 
58 may preſent, either according to the Compoſition, or by Turn, as if no 
5 TO ey Com- 


Turns. 


Courteſy. 
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| Cap 3 A he Complete Inc umbent. 


at any Time within Seven Years after his corrupt Entring into the Mi- 
| niſtry, the Living is not void till after Induction, Inveſting, or Inſtalla- 


— 


„ „ 


Com ofition had been WW! | 17 E. 3. 37. b. 30. 6. 8 if. an RE Fa Kighe ot * 
ſon to allotted in Chancery to the | youngeſt Coparcener, ſhe = pre- 5 
ſent, and maintain her Quare Impedit againſt the others, until it be de- N 


feated. 17 E. z. 38. Co. Lit. 17 1. b. 
If an Advowfon doth deſcend to two Coparceners, the one being with- By 6 Guardian. 
in Age, and in Ward, and the Guardian doth marry with the elder, and 

after the Church being void, the Guardian doth preſent in the Name of 


both Siſters, this ſhall not ſerve for any Turn to the eldeſt, but at the next 
Avoidance, if they cannot agree in preſenting, the Eldeſt ſhall preſent 


alone, as if no Preſentation had been 8 after the Deſcent to them. 


Dyer, 35 Hen. 8. 55. 


If a Coparcener of an Advowſon; or any other that bath Title t to Patron's 
Turn ſaved 


ſent to an Avoidance, doth in his Courſe preſent his Clerk, who by aer Depri- 


pre 
benz Preſented, Inſtituted and Induced, and by performing all Things vation. 


required by Law in ſuch Caſe, is become Complete Incumbent, tho 


he be afterwards deprived for Crime, or other Cauſe, yet that ſhall 


ſerve for his Patron's Turn; and he that hath the Right of preſenting | 
next, ſhall preſent upon ſuch. Avoidance. But if after Preſentation, 
Inſtitution and Induction, the Church is not only voidable, but actually 
void, by reaſon that the Law pronounceth the Admiſſion, Inſtitution 
and Induction of the Clerk preſented, meerly void, as for not Subſcribing, 
or not Reading the Articles of Religion, &c. whether the Church be 
declared void by Sentence, or not, the Preſentation, Inſtitution and In- 
duction, in ſuch Caſe, ſhall not ſerve for a Turn, but the Preſentor may 
preſent again. Paſch. 41 Eliz. Windſor's Caſe, 5 Co. 102, That is, 
unleſs the Preſentation, &c.. of his Clerk were void by Simony, in which Simony, 
Caſe the Turn goes to the King; and then he that hath the next Turn 


after him, muſt expect till the Church doth become void of the King's 
Incumbent. But if Simony be committed in gaining Inſtitution or In- 
_ duction, the Clerk being inſtituted and inducted, makes a Plenarty, and 


he that preſented him having but that Turn, ſhall not preſent again, 
tho the Church by ſuch. Simony be alſo void, but he that hath Right 
to the next Avoidance. Stat. 13 Elix. c. 6. and in Winchcomb and Pal 


lefton's Caſe, Paſeb. 14 Fac. Hob. 167. 


Of if a Patron doth preſent one that obtained his Orders by Simony, Orders ob. 
tained by 
Simony. 


tion; and therefore there being once a Plenarty, if he that preſented 
had but one Turn that is ſatisfied, and he that hath the next ſhall pre- 


ſent, in Vinchcomb and Pulleſton's Caſe, Paſch. 14 Fac. Hob. 167. 


So if one that hath a Turn doth preſent one that is Mere | xy Mere Loicus 


who 1s Inſtituted, Se. and it be declared by Sentence, that he was un- Preſented, 


capable of the Church, and therefore that it was void ab. initio; yet 


for that the Church was full, until the Sentence Declaratory came, 


this thall ſerve for a Turn, as is ſaid. Paſch. 41 Eli. Windjor's Caſe, 

5 Co. 102. But of this I doubt ; for in the Was Caſe tis ſaid, IT hat Qu. If not 
where the Admiſſion and Inſtitution are made meerly void, then without void by 13 
doubt it ſhall not ſerve for a Turn; and in caſe a meer Layman, ET 
no Deacon, be admitted, inſtituted and inducted to any Benefice with 

Cure, ſuch Admiſſion, Inſtitution and Induction are meerly void, as if 

they never were, by Stat. 13 Eliz. c. 12. Beſides, this ſame Caſe is re- Nota. 


ported both by Croke and Moor, and no ſuch Matter as this which 


Coke mentions, concerning a meer Layman being preſented, is taken 


Notice of by cither of them, But if an Incumbent of a Church be 


— 


13 | legally 


e 
”y 
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Bight er legally deprived; and he that hath the next Turn doth preſent his Clerk, 


by which the ſecond Clerk is deprived, and the firſt reſtored by Force 
of the firſt Preſentation, Inſtitution, &c. and dies Incumbent, tho* the 
ſecond Clerk was Incumbent, for the Time, to all Purpoſes, and the 
flirſt, for that Time, no Incumbeñt; yet the Prefentation and Incum- 
Preſentrient bency of the ſecond Clerk ſhall not ſerve for a Turn, but he that pre- 
4 ww. * ſented the ſecond Preſentee ſhall preſent again, after the Death or Re- 
moval of the firſt, But if the firſt Clerk had died before the ſecond Sen- 
| tence, or had not reverſed the farmer Sentence, he that preferred the 
ſecond Clerk had enjoyed his Turn. Paſch. 40 Elz. Loveden v. Windſor 
and Hitch, Moor 8 58. Paſch. 41 Elix. Windſor's Caſe, 5 Co. 102. 
: Same Caſe, 3 Cro. 686. i | 
Seat. 7 du Note; For remedying of ſome Inconveniencies in the Law, as it ſtood 
ap. 18. on 13 Ed. 1. c. 5. with reſpect to Uſurpations of Rights of Preſentation, 
and the Incertainty of the. Rights and Intereſts of Coparceners, Jointe- 
nants and Tenants in Common, in Advow/ons, &c. a Statute was made 
7 Anne, Entitled, An Act to preſerve the Rights of Patrons to Advow- 
ſons, vix. 3 i OP: Sto 5 | Z 
For more ey Sect. 1. F02aſmuch as the pleading in a Quare Impedit is found very 
pecovery of Difficult, whereby many Patrons are either defeated of their Rights 
Rights ok Pyzeſentation, oz put to great Charge and Trouble to recover 
their Right, which fs occaſioned by the Law, as it now is: Foz 
No Uſurpa- Remedy whereof be it enacked by the Queen's moſt excellent Majeſty, 
OE by and with the Advice and Conſent of the Lozds Spiritual and 
Eſtate. Tempozal, and Commons in Parliament aſſembled, and by the 
*7:4:13 F. i. Authozity of the ſame, * That no Ufurpation upon any Avoidance 
2%, ac. In any Church, Gicaridge, oz other Eccleſiaſtical Pzomotion ſhall 
Or hinder Dfſplace the Effate 02 Intereſt of any Perſon entitled to the Ad⸗ 
maintaining bowſon 02 Patronage thereof, oz turn it to a Night; but he oz 
T0 that would have had a Right, if no Uſurpation_ had been, may 
dance. Pzelent oz maintain his o2 her Quare Impedit upon the next, o2 any 
bother Avotdance (if diſturbed), notwithſtanding ſuch Ulurpation. 
Coparceners, Sect, 2. And if Coparceners, oz Jointenants, o2 Tenants in Com- 
lag Tenne mon, be ſeiled of any Eſtate of Inheritance in the Advowſon of any 
in Common Church 02 Uicaridge, oz other Eccleſiaſtical Pꝛomotion; and a Par⸗ 
er Parti titfon is 02 ſhall be made between them to pꝛelent by Turns, that 
| Pin Burl aud thereupon every one thall be taken and adjudged to be ſeiled of his 
and each to be 02 her ſeparate Part of the Advowſon, to p2eſent in his oz her Turn. 
rely, AS if there be two, and they make ſuch Partition, each ſhall be laid 
to be ſeiſed, the one of the one Molety to pꝛeſent in the firſt Turn, 
the other of the other Moiety to pꝛeſent in the ſecond Turn. Jn. 
like Manner, if there be thzee, four, oz moze, every one ſhall be laid 
to be ſeiſed of his oz her Part, and to p2eſent in his oz her Turn, 
A. and B. are Jointenants of an Advowſon in Groſs, they muſt make 
Partition to preſent by Turn; and that will divide the Inheritance al:gug- 
tenus, and create ſeparate Rights, ſo that the one ſhall preſent in the one 
Turn, and the other in the other, which is a ſufficient Partition. 1 LA. 
Raym. 536. By Holt C. J. in the Caſe of the Biſhop of Salisbury 
v. Philips, © 3 1 | 
In Cafe of Coparceners, they, being Privies in Blood, may make Parti- 
tion of an Advowſon by Parol ; but between Tenants in Common it muſt 
be by Deed. 1 Zd. Raym. 537, By Holt C. J. in the Caſe of the Bi- 
ſhop of Saliſbury v. Philips. | | 
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| | : ; | C H A P. IX. iT 4 | BK | . 5 
| FLEE : | ag? 5 8 tion. 
Right of Preſentation, by what Means it may 
' paſs from one Perſon to another. How it 
may come to the King by Prerogative ; of 
the Lord Chancellor s Right, and of the 


 Archbiſhop's Right of Option, &c. 


I we | confider the Right of Patronage, as in the Hands of others ny aa, Con- £ 


than the Founders and Endowers of Churches, their Heirs or Suc- fent or Neg- 


ceſſors, we may ſay, that it may come to a Perſon, either by the Act of 


the Law, or by the Act and Conſent of the Perſon entitled to it, or by 
his Fault or Negele& : In ſome of which Reſpects it doth paſs only in 
Part; in others, ſometimes in Part, and ſometimes wholly. _ 5 

By the Act of the Law, the Right of Patronage may wholly paſs By a& of | 
to a Stranger : For when there is no Heir, General or Special, to whom --- 
the Land or Manor to which an Advowſon is appendant doth 'deſcend, OY” 
the Advowſon, with the Land or Manor, doth eſcheat to the Lord of 
that Manor of which ſuch Land or Manor was held. Co. Litt. 122. 
And it is ſaid, That if a Man doth grant an Advowſon in Groſs, to ano- 


ther in Fee, and the Grantee doth die without Heir, it ſeems that this 


ſhall revert to the Grantor, not being held of any Man ; for 'tis a Thing Reverter. 


which cannot vaniſh, but ought to be in ſome Perſon : But in that Caſe, 
if the Grantor cannot have it, the King ſhall have it as Supreme Patron; To the King. 
and for that Reaſon ought to preſent, where no other hath Right. Roll's 


Abr. 1. 816. 5 1552 6 
Alſo by the Act of the Law, the Right of Patronage doth paſs in Pating in 

Part, that is, the Right of preſenting for one or more Turns; or for Part. 

ſo many as ſhall happen within a certain Time, from the Heir, upon 

the Account of Marriage, and from him and others upon the Account 

of Death, and of Prerogative. Accordingly, if a Feme that hath an 

Advowſon, or Part of an Advowſon, to her anduher Heirs, doth take 


an Husband, the Husband may not only preſent jointly with his Wife, 


4 


or in his own Name, during the Coverture, but alſo having Iſſue by By Husband, | 


— of - 


her, after her Death, (tho' the Right of Patronage (fo far as it was 12*"* by 


the Courte- . 


in the Wife) deſcends to her Heir, and tho' the Wife did never preſent ſy, Sc. 
to it, but died before the Church voided) the Right of Preſenting du- 

ring the Husband's Life is lodged in him, as Tenant by Courteſy, tho 

his Wife had but a Seiſin in Law, becauſe he could by no Induſtry at- : 
tain to any other Seiſin. 1 Inſt. 29. a. And if the Church, in this | 
Caſe of the Husband, void during his Life, and then he die before the 
Church is filled, yet the Heir ſhall not have the Turn, but the Huſ- By his Exe- 
band's Executor; and ſo is the Law in moſt Caſes, where the Intereſt cutor. 
determines after the Church is void, and before Preſentment; by Finch, 
38 E. 3. 36. Bro, Preſentation al Egliſe 18. 21 H. 6. 56. If the 


Church being void, the Wife dies, having had no Iſſue, ſo that the 


Huſband 
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Incumbent 


Teſtator and 
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— EY ith. ad 


LEN 


Bight of Husband is not Tenant by Courteſy, yet he mall preſent to the vold 


Peeientas Turn. 21 H. 6. 56. b. 


mw lf a Man that is ſeiſed of an Advowſon takes a Wife, and dies, the 


Two, Turns: Heir ſhall have Two Preſentments, and the Wife the Third; yea, and 


by the Heir, tbo" the Husband in his Life-time had granted away the Third Turn, 


and one Ly 


the Wife. William's Caſe v. Biſboß of” Lincoln, and the Bailiff and Burgeſſes of 
T Bedford, 4 And. 193: Trin./28 H. 8. Dyer 35 6. That is, The Wife 


As her Dow- may in a proper Action, recover the Third Preſentation as her Dower, 


er, G. or it may be aſſigned to her for her Dower; but without ſuch Recovery 


or Aſſignment the Wife canpot make Title to the Advowſon; or to any 
Preſentation, no more than ſhe can enter by her own Authority into any 


cher Lands-or Tenaments' te which ſhe hath Right of Dower. | 1 Vill. 


32. 4. 34. b. 37. Or fif a Manor, to which an Advowſon is appendant, 
doth deſcend to an Heir, and he aſſigns Dower to his Mother of the Third 
Part of the Manor, cum pertinentiis, ſhe is thereby endowed of the Third 
Part of the Advyowſon, and may have the Third Fraſentagbay, DR 

. in his Deſcription of Advowſons, p. 6. 
Preſentatioen In the ſecond Place, as the Right of preſenting for. one or more 
_ _—_ T urns, doth {paſs from him that is ſeiſed of the ſame to others, upon 
Death the Account * Marriage, fo upon the Account of Death: For if a Te: 
- ſtator hath only a. next Ayoidance by Grant, and having made his 
- 1 Will-dieth, the Church being full of an Incumbent, or void, the Ayoi- 
dance or Turn not being deviſed by Will, the Right of Preſenting there- 
he to doth go to the Executor; and in caſe the Church is not fallen word the 
Executor may make a Grant of that Turn to another, before he proves 
| the Will. Mech, 3 S 4 Phil. and Mary, Smitbly v. Cholmly, Dyer 1 35- 


FAN iivil 


When 2 So if one ſeiſed of. an Advowſon l in Fee, and the Church doth nn 


Chattel. void, the void Turn is a Chattel; and if the Patron dieth before he doth | 


preſent, the Avoidance doth not go to his Heir, but to his Executor. 
Mich. 31 & 32 Elia. The Queen and Fane V. Archbiſhop of Canterbury, 


4 Leon. 10g. 1 Inft.-388. a. 
But if the Incumbent of a Church be alſo ſeiſed in Fee of the Advow- 


ſeiked and ſon of the ſame Church, and die, his Heir, not his Executors, ſhall pre- 


dies. ſent; for altho' the Advowſon doth not deſcend to the Heir till after the 


Death of the Anceſtor, and by his Death the Church is become void, ſo 
” that the Avoidance may be ſaid in this Caſe to be ſevered from the Ad- 
vowſon before it deſcend to the Heir, and veſted in the Executor; yet 
both the/Ayoidance anf Deſcent to the Heir happening at the ſame In- 
ſtanty the Title of the Heir ſhall be preferred as the more ancient and 
worthy. Mich, 33 Car. 2. C. B. Holt v. Eplſccpum Winton', &c. 


3 Levinz 47. 


&c. v. Biſhop. of: Litchfield and others, 1 Leon. 205. Savil 95, 118. 


' Diſturbance. If a (Diſturbance be before the Patron's Death, his Executors, by Spe- 


Acton by cial "Writ upon the Caſe, may recover the F N and prefer 
Me their Clerk, by the Equity of the Statute of 4 Ed. 3. and in ſuch Caſe, 
if the | Executors bring their Action upon the Diſturbance made to the 
Teſtator, and yet ſhew that the Church till continues void, ſo that they 

might preſent themſelves, or bring the Action upon a Diſturbance made 

in their own Time; yet the Declaration is good, for that the ſhewing that 

the Church till remains void, are but Words of Form. Smallaood's * 

I be ore 


S 


If the Teſtator Pollen and his Clerk not being admitted before 
Executor. his Death, then his Executors preſent their Clerk, the Ordinary is at 
his Election, which Clerk he will receive. Trin. 31 Eliz. Srmallwoocd, 
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before, 1 Anderſon 241. Mich. 32 Eliz. C. B. Leonard 4. Caſe 53. — " 
and Savile, Caſe 174, 188. And if the Teſtator be diſturbed. in preſent- — vigor ' 
ing, and in a 2yare Impedit doth recover, and then dies, the Heir ſhall = 
not have Execution, becauſe it is not a real Action, but the Executor, 
Brounlom and Gouldsborough 1. 158, and by Rhodes in Beverly and Corn- 1 
wall's Caſe, Mich. 29 Elia. C. B. 1 Leonard 63. But if a Husband be Husband and 
diſturbed in preſenting to an Advowſon which he held in the Right of his Wife. 0 
Wife, and dies, tis ſaid, that the Wife ſhall have a Quare Iinpedit for 
this Diſturbance. 3 E. 3. Fitz. Quare Impedit 57 3 H. 5. Quare 
P oniift vi. hg elne „ 
- But in the Caſe of a Biſhop, the void Turn of a Church, the Ad- Biſhop ſeiſed | 
vowſon whereof he is ſeiſed in the Right of his Biſhoprick, by his nd dieth. = 
Death doth not go to his Executor; but when the Temporalties of N | 
the Biſhoprick are ſeiſed into the King's Hands, the King doth not only : 
preſent to ſuch Benefices as become void during the Seiſure, 18 E. 3, _ a 
31 6. 21 E. 34 F. a. 201 4, 30. G. 24 B. 3. 26. 5 E. a2. His are | 
Inbedit 165. 19 E. 2. Quare Impedit 178. and as were void after the 
Death of the Biſhop, and before the Seiſure, 12 E. 3. Fitg. Quare 
Innpedit 56. by Shard, but alſo of all ſuch as were void when the Biſhop 
died. 50. E. z. 26. 9 H. 6. 16. 6. Admit. 24 E. 3. 26. Lib. Parl. 21 
E. 1. Prior de Bermondſea's Caſe, 24 E. 3. 30, 1 Iuſt. go. b. and 388. 4. | 
Yea, and to ſuch to which the Biſhop had at any Time preſented or r,4uaion on 
_ collated, if his Clerks had not taken as well Induction, as Inſtitution 1y fills again 
or Collation before the Biſhop's Death, becauſe nothing but Induction we King 
fills the Church againſt the King, Liber, Parliamentorum, 21 E. 1. 
the Prior of Bermondſea's Caſe, adjudged in Parl. 24 E. 3. 30. II H. 4. 
9. 42. Fitz. N. B. 34. k. 36. K. 38 E. 3. 3 & 4. Hobart's Rep. 208. 
much more to ſuch to which the Biſhop had only preſented, and to 
which his Clerk was not inſtituted, 44 E. 3. 3. and if the Biſhop 
zz doth die the ſame Day after Induction, the King is not barred. 44 E. 
= 3. 3. Yea, and whether the King doth of Grace grant the Temporal- 
= ties before Conſecration, or Livery of them be ſued out of the King's 
Hands afterwards by the Succeſſor; the King, tho' he hath not then 
preſented to ſuch Benefice, the Right of Preſenting to which came to 
him by reaſon thereof, may at any Time after preſent to the ſame. 
18 E. 3. 1. 4. 24 E. 3. 26. 6. And the Privilege that the King hath The Kirg' 
of Preſenting, by reaſon of the Temporalties of a Biſhoprick being * e 
in his Hands, ſhall be extended unto ſuch Preferments, unto which the, Temporal. 
Biſhop, of Common Right, might preſent, tho' by his Compoſition ties. 
he hath transferred his Power unto others. And therefore when the 
Temporalties of the Archbiſhoprick of 7ork are in the King's Hands, the 
King ſhall preſent to the Deanery of Nork, altho by Compoſition be- 
twixt the Archbiſhop and the Chapter there, the Chapter are to elect 
him: and this hecauſe the Patronage thereof, de Jure, doth belong to 
the Archbiſhop, and his Compoſitioh cannot bind the King, who comes 
in Paramount, as Supreme Patron: For of the whole Biſhoprick the 
_ King is Supreme Patron, altho' it be diſmembred into divers Branches, 
as Deans, and other Dignities; and of ancient Time all the Biſhopricks 
were of the King's Gift; but after the King gave Leave to the Chap- 
ters to elect, yet the Patronage notwithſtanding remains in the King. ES 
17 E. 3. 40. And if the Caſe be ſuch, that the King doth preſent . — 
to a Church void Ratione Temporalium Epiſcopi ſede vacante ; and before 
Inſtitution doth repeal his Preſentment, and the Repeal notwithſtanding, Repeal of 
the Preſentee is afterwards inſtituted and inſtalled, although that the Prein, d 
| | - ph King, | 
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King's Pre- King, reciting that the Preſentee was canonically inſtituted upon his Pre- 
ry ſentation, doth” ratify and confirm the Preſentation, ſo that ſuch Clerk 
Zis taken to be, and doth die as Incumbent ; after a new Biſhop is created, 
yet the King ſhall preſent again, as if he had never preſented, becauſe the 
Clerk, was never in ex Praſentatione Regis, and ſo the Confirmation 
— void. Trim, 12 Eliz; Dyer 292. It concerns the Biſhop therefore 
Caution. to ſee that the King*preſent upon ſuch Intruder, or to declare the Church 
void judicially; and to ſequeſter it, if the King will not preſent. But 
if a Biſhop, being Patron of a Church, doth collate thereto, and the 
EY Biſhoprick becoming void, the Biſhop's Clerk is elected Biſhop of the 
| fame Biſhoprick, and then the King doth grant to him his Temporalties 
before Conſecration, the King ſhall not preſent to his Benefice that was 
Conſecratſon. yojded by his Conſecration, but the new Biſhop, becauſe it was not void 
before the Conſecration, at which Time the Temporalties were not in 
the King's Hands; but otherwiſe it had been, if the Biſhop be conſe- 
. clrated before he hath the Temporalties. 41 E. 3. 5. Br. Preſentation, 
Q &c. 3. 46 E. 3. 32. But Quere of this Caſe, becauſe the King had 
alſo a Right to preſent by his Prerogative, the Incumbent being made 
a Biſhop; ſo that although the granting away the Temporalties be- 
fore Conſecration, had prevented the King's Right of preſenting, by 
reaſon of the Avoidance of the Biſhoprick, yet it did not give away the 
King's other Right, which he had by the Incumbent's being made a 
f A "ay 55 E 
5 If he King doth bring a Quare Impedit for a Church, upon the Ac- 
: count that he hath Title to preſent, the Temporalties being in his Hands, 
lea. and doth alledge, that they were in his Hands, by the Death of A. it is no 
Plea to ſay, that the Church did not void during the Time that the Tem- 
poralties were in the King's Hands by the Death of A. late Biſhop; for if 
they were in his Hands by the Death of any other, or by other Means, 
yet the King ſhall preſent. 24 E. 3. 26. ; | _ 
King's Pre- Laſtly, The Right of Preſenting doth go from him that is ſeiſed of 1 
rogative t the Patronage to the King in other Caſes, by reaſon of his Prerogative : mM 
N For tho” it hath been a Queſtion, Whether (when a Church becomes —_— 
void, by creating the Incumbent thereof a Biſhop) the King, or the very E 
Patron of the Church, ſhall preſent upon ſuch Avoidance ? And anci- | w 
= ently the Law was taken to be, that the rightful Patron ought to pre- 
9 ſent. 21 H. 4. 37. or 34. 41 E. 3. 5. 5 E. 3. Fitz. Aare Impedit 3 5. 
21 . 3. 40. 7 H. 4. 25, 26. 44 E. 3. 25. and Temp. E. 1. Quare 
Inpedis 181. Hill. 6 Ez, Dyer 228. Mich. 38 & 39 Elig. Went- ' = 
worth v. Wright, 3 Cre. 527. and Hill. 41 Ekz. in Owen 144. How- 1 


ever, the King's Prerogative in ſuch Caſe hath been favoured of late, and 4 
the Law taken to be, that the King ſhall preſent upon ſuch an Avoidance. 4 
41 E. 3. 5. Br. Preſentation al Egliſe 7, 5 Marie, Preſent. al Eglise 61. 3 
Mich. 42 Eliz. Sir Robert Baſſet v. Gee, 3 Cro. 790. Mich. 22 Fac. 4 
Woodley v. Biſhop of Exeter, Manwaring and Edwards, 2 Cro. 601. b ß 
| - Winch. Contra Hutton, Roll's, Tit. Preſentment, p. 343. Paſcb. q7 Elix. = #þ 
: Wright's Caſe, Moor 399. Paſch. 19 Car, 2. Henry Edes v. Waller = 
Biſhop of Oxford, Vaughan 19. And this (however repugnant to Reaſon) = 
2 hath lately been ſettled accordingly in the Caſe of the Biſhop of London 
> | and Dr. Birch v. The Attorney General for the King, 1 Ld. Raym. 23, 24. 
EE and in the Caſe of The King and Queen v. The Biſhop of London and Lan- 
caſter, Mich. 5 M. & M. 3 Levinz 377, 282. Caſes in Parliament 
164. Vide poſt. c. 12. ens F Seb 
1 HEY : 3 
I TRE Notwith- 
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Notwithſtanding if the King doth not take the Benefit of the firſt * 
Avoidance, but ſuffers a Stranger to preſent, and the Stranger's Preſentee Right. 
to die Incumbent,” his Prerogative {hall not be extended to give him thge 
Right of Preſenting afterwards. Mich. 42 Eliz. Sir Robert Baſſet v. Gee, 2 _ 
3 Cro. 790. And ſo if a Benefice be held with a Biſhoprick by Commen- stranger to 
dam Retinere, and the Biſhop doth afterwards, refign the Benefice, the preſent. 
Patron, and not the King, ſhall preſent. See Mich. 6 & 7 Eliꝝ. Dyer 
233. Ney 138. contra. Or if ſuch Biſhop doth not refign, but is tranſ- | 
lated to another Biſhoprick, (in which Caſe, the Benefice which he held 
with his firſt Biſhoprick becomes void) the rightful' Patron, and not the 
King, ſhall preſent thereto (Qyere.) And ſo the rightful Patron ſhall — 
preſent, if the Church held by Commendam Retinere doth fall void by the coymmndar: 
Death of the Commendatory, for otherwiſe the rightful Patron may be Retinere. 
cver kept from preſenting. Mich. 22 Fac. Woodley v. Biſhop of Exeter, 
 Mamoaring and Edwards, 2 Cro. 691. Coke's Entries 474. Hele's Caſe. 
See Roll's Abr. Tit. Preſentment, p. 344. Ney 138. contra. And that 
the Patron ſhall preſent upon the Death of the Commendatory, was ad- 
- judged per Curiam, in the Caſe of Hen. Edes v. Walter Biſhop of Oxon, 
for the Living of Ch:nner, within that Dioceſe, Paſch. 19 Car. 2. 
> Paughan p. 18. And the Reaſon of the Law in theſe Caſes, is not only 
becauſe that the Church in ſuch Caſes is void, otherwiſe than by Crea- 
tion, in which only Prerogative takes Place; but becauſe the King, by 
granting, that the Biſhop ſhall hold the Church by Commendam, that 
would be otherwiſe void by Creation, 'doth thereby take the Benefit of his 
Prerogative, in that Way that beſt pleaſeth him: For his Grant to hold 
the Church in Commendam, in ſuch Caſe, is as it were a Preſentation, and 
= as advantageous ; and therefore if a next Turn be granted to another when 
= the Charch is full of him that afterwards is made Biſhop, and the King 
IN doth grant, that the Church ſhall be held in Commendam, the Grantee 
at of the next Ayoidance hath loſt his Turn, as much as if the King had 
17 preſented; and that the very Patron, and not ſuch Grantee, ſhall preſent 
A when the Church is void of the Commendatory, Woodley v. Biſhop of 
je Exeter and others before. Which plainly proves, that a Grant' to hold 
4 in Commendam, is as much as to preſent, and ſhall ſerve for the King's 
3, Turn which he hath by his Prerogative. But if the King hath the next 
* Turn, and he grants a Faculty, or Diſpenſation, to the Incumbent, being 
no elected Biſhop, before Conſecration, to retain his Benefice, this ſhall not 
. amount to a Preſentation to ſatisfy the King's Turn, but that after the 
Death of that Incumbent, the King ſhall preſent again. Davis 77. II H. 
4. 76, 80. But it hath been adjudged, That if the. King Grants a Com- 
5 mmendam Retinere for ſix Months only, or for two or three Days more 
55 than ſix Months, if it be granted before the Incumbent is conſecrated 
„ Biſhop, the King's Prerogative ſhall take Place at the Time the Church — 
= becomes void, when the Commendam is expired. Mich. 5 V. & M. ER... 
1 B. R. hex & Regina v. Epiſc London & Lantaſtr, and Biſhop of 
13 London and Dr. Birch v. The Attorney pro Dominos Rege & Regina, Caſes 
_ in Parliament 164. 3 Levins 357, 382. 4 Med. 190, 200. 1 Show. 164. 
=> 2 Sal. 540. 1 Ld, Raym. 26. | un DoS 
1 Note, That the Lord Chancellor, or Lord Keeper of the Great Seal Prefntmen: 
| for the Time being, have the Privilege of preſenting! to the King's Be- -; Seve" M 
. = nefices under the yearly Value of twenty Marks, vis. in the King's Ge. | 
- Books. 38 E. 3. 3. 8, 9. Bro. Qyare Impedit 65, But as I take it at 
© | this Day, the Uſe is for the Chancellor to preſent to Livings under the 
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Irchbiſhops * Value of 20 J. yet the King * preſent to any of his under-yalued 


Peron.  Benefices, if he pleaſe. 


Aldo the Right of preſenting to a Living · in the Province. ol Canter- 
he ps fm bury, may go from an inferior Biſhop for one Turn to the Archbi- 
Archbiſhops op of Canterbury, vis. When he doth conſecrate a Perſon to be 
of Cane bug fiſhop of any of the Biſhopricks within his Province; and this Privi- 
eee ege of the Archbiſhop, in this Caſe, is ſuch, that he hath the Election 
what Church of all the Preferments of the Biſhop's Gift, whom he doth conſecrate, 
he will. and when he hath made his Option, the new Biſhop is wont to make 
a Grant of the next Avoidance of the Church choſen, to him and 

his Executors; and if the Church which the Archbiſhop chuſeth, doth 

not come void before the Biſhoprick to which the Gift thereof be- 

| longeth, ſo that he doth conſecrate another Biſhop for the fame See, 

he may make a new. Option, and ſuch ſecond Biſhop is to make him 

a Grant of the next Turn of the Benefice then choſen, as before: But 
then his former Grant is void, and theſe Grants (PraGice may be 


Proof, for I find nothing in the Books to warrant it) are good to bind 


the Succeſſor, notwithſtanding Stat. 1 Eliz. The Archbiſhop of Voręꝶ, 
within his Province, hath the fame Kaen as the Archbiſhop of 
3 1 5 
But further 8 Option, we may here. add, that Every Biſhop 
(whether created or tranſlated) is bound immediately after Confir- 
mation to make a legal Conveyance to the Archbiſhop of the next 
Avoidance of one ſuch Dignity or Benefice - belonging to his See, as 
the faid Archbiſhop ſhall chuſe and name; which is therefore called 
an Option. Of this we find early Mention in the Records of the 
= See of Canterbury, among the Preſentations, Inſtitutions and Colla- 
tions of the Archbiſhops; but with theſe two Variations. In ſome 
Places it is ſaid to be due, ratione Conſecrationis, and that anciently 


the Perſon to be promoted | was named to the Biſhop, and not the 


Dignity or..Benefice * be was to be promoted to, as An. 1308. Domi- 


Winch, f. nus contulit Gratiam Dom. Walteri Reginaldi Epiſe. Vigorn', quem 


$95 tenebatur facere ratione Conſecrationis ſug Dom G. de Buton. Where 
1. g. 60, the like Demand is alſo made of the Biſhops of Exeter and Chiche- 
er, and . Anno 1310. Litera directa Epiſcopo Elien ad promovendun: 


unum Clericum, quem Archiep us ſibi nominaverit ratione Conſecrati- 


onis fue. And. in Archbiſhop Cranmer's Regifter, among the An- 


Cano 80.4. cient Fees is, Item, af the Conſecration of every Biſhop (by Preroga- 
Live) the Diſpof tion of the Pr Prebend, that becometh void after 


Lov" 


Archbiſhop ; of which Tenor alſo are moſt of the Options of Arch- 
Rez". f. 54.4. biſhop Cranmer, On the other Hand we find in the Regiſter of 


Archbiſhop Reynolds a Monition to accept and admit the Clerk named 


by the Archbiſhop, reciting that it was an ancient Right of the Arch- 
* biſbop. for the Time being, cuilibet Electo in Epiſcopum totius ſua 
Provinciæ poſt confirmationem ius, eidem unam perſonam idoneam 
fer ipſum promovend nominare; and that, ſtrictly ſpeaking, it is to 


be conveyed immediately after Confirmation, appears alſo by the Pre- 


face of the Grants ſince the Beginning of Archbiſhop Parker at leaſt, 
as well upon Creations as Tranſlations of Biſhops. Cum tam de antiqua 
 laudabili longætaque & legitime preſcripta conſuetudine hattenus' incon- 
cuſſe uſitat' & obſervat', quam etiam de ſingulari Prærogativd Ec- 
_ cleſia Metropoltice. Chriſti Cantuar' fuęrit & fit uſitatum & obſer- 


vatum, quod Archiep'us Cantuar pro tempore Exiſtent” cuilibet ſu He, 
- ganeor” 
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ancor in Epi ſcopum alicujus Beclſiæ Cathedralis ſue Cantuar Pro- Grants of 
Rds elect 85 m pot een Electionis hujuſmodi unum Cle- alfons, 

ricum idoneum nominare & preſentare poſſit, cui idem Electus confirmatus QSN/NJ 
tenebitur, quamprimum facultas ſe 'obtulerit, in ſud Ecclefia cathedrali, 
de Canonicatu & Prabendd, ſeu de alio competenti Beneficio Eccleſ;- 
aſtico providere; ac interim dictum Clericum ad Canonicatum & Praben. : 
dam ſeu Beneficium hujuſmodi fic promovendum acceptare & admittere; e 
nec non fibi Penſionem annuam ſiſficientem conſtituere, tantiſper ſolvend 

& impendend', quouſque eidem Clerico de Canonicatu & Præbendd vel 

alio competen Beneficio hujuſmodi ſufficienter fuerit cautum & Pro- 

vii ſum. . 

5 which Preamble it appears, That the ancient Method was to 

name tlie Perſon to be promoted; and not the Promotion, but ever 

ſince Archbiſhop Cranmer's Time at leaſt (in whoſe Regiſter is the 

firſt Entry that I have found of a Grant 'in Form) the Way hath 

been to convey the Advowſon, either of the firſt Dignity or Benefice 

that ſhould fall, or of ſome one in certain, to the Archbiſhop, his Exe- 

cutors and Affigns at firſt for twenty-one Years, and afterwards for the 

next Avoidance. But in Caſe the Biſhop that grants it dies, or is tranſla- 

ted before the preſent Incumbent of the Promotion choſen by the Arch- 

biſhop ſhall dye, or be removed, it is generally ſuppoſed, That the Option 

is void; in as much as the Grantor ſingly and by himſelf could not con- 

vey any Right or Title beyond the Term of his Continuance in that 


* 


The Maſterſhip of St. Croſs. near Wincheſter was made an Option by — 2 
Archbiſhop Juxon, upon the Confirmation of the Biſhop of Wincheſter, | 
: as appears by a Conteſt between Dr. Pory the Aflignee, and Sir Wil- 

FA ham Fuxon the Executor, where the Diſpute was not, whether the 

. Maſterſhip might be an Option (no Queſtion being made thereof), 

"1 but to which of the two Perſons it belonged, as claiming under 

= Archbiſhop TFuxon. The Footſteps of which Diſpute appear in the ſournal 
1 | Journal of the Houſe of Lords, where Sir William preſented a Petition Pom. Proc. 
to their - Lordſhips, praying that Dr. Pory might be obliged to wave 68. 
his Privilege as a Member of Convocation, But the Petition was diſ- 
miſſed. 4 
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Advowſons, and Right of Preſentation, how 


granted over from one Perſon to another. = 
What Grants are good, or not. 
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| : E HE Right of Patronage may paſs from one ſeiſed thereof, to af, Giant. — 
— 1 Stranger, by the Act and Conſent of him that is fo ſeiſed, and 22 
ſometimes the Inheritance of the Advowſon is conveyed, ſometimes only 
the Right of Preſenting for one or more Turns, as ſhall happen within 
| 
OTE 


4 ; i 
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Gzants of a certain Time, Ge. And his is Ather by the Grant of the Party in 
3 tereſted therein by Deed, or by Deviſe made thereof by Laſt Will ind 


OTH S Teſtament. E 
Or Deviſe. That the Right of Preſetiiing may paſs by Grant, it is requiſite that 


the Grantor have ſuch an abſolute Right in the Advowſon, that he may 
convey the ſame, according to the Eſtate by him granted; and alſo, 
that he purſue the Methods the Law preſcribes in Tuch' Caſes: For all 
| Eſtates that one hath Power to grant, or lawfully may grant, are not, 
Grant by nor cannot be granted by the ſame Form of Conveyance : For if a Te- 
Tenants in nant in Tail grant his Advowſon to others, to the Uſe of himſelf and 
IS his Wife, and the Heirs Male of the Huſband, and the Wife ſurvives 
the Huſband, yet ſhe gains nothing by ſuch Grant, for that the Eſtate 
» determined by the Death of the Tenant. in Tail. Mich. 30 Fac. Lord 
Say v. Biſhop of Peterborough, Brownlow and Gouldsborough 1. 161. 80 
f though the Son and Heir of that Tenant in Tail join with his Father 
| in the Grant of a next Avoidance in Tail, yet the Grant upon the Death 
E | of the Father, is void againſt the Son and Heir that joined in the 
How void. ſame; becauſe the Son had nothing in the Advowſon, neither in Poſ- 
ſeſſion or Right, nor in actual Poſſibility at the Time of the Grant. Sir 
-» Marmaduke Wivel's Caſe, Hobart 45. and Paſeb. 12 Fac, Wivell v. Epiſc. 
Ceſtriæ, Brownlow and Gouldsborough 1. 165. And though the Grant 
ſhould be made to the Perſon that hath the Reverſion, when the Eſtate- 
Fine levied. Tail is determined for want of Iſſue, yet without a Fine levied in theſe 
* Caſes by the Tenant in Tail, it is not good; and this is by Force of 
« I the Statute of Weſtminſter 2. 13 E. 1: c. 1. called the Statute de Donis 
Conditionalibus, &c. which prevents Tenants in Tail from making 
| ſuch Grants to Prejudice their Iſſue, or thoſe in Remainder or Reverſion 
after the Eſtate Tail is determined; and when ſuch Grants made by 
=” Tenant in Tail are determined, and go to the Reverſioner, he hath it 
not as an Advowſon in Tail, but in Fee-ſimple. Mich. 37 & 38 Els. 
The Queen v. Huſſey, Moor 421. and Cro. 3. 519. When a Tenant in 
Tail of a Manor, to which an Advowſon is appendant, doth grant the 
next Avoidance and dies, the Grant is abſolutely void. Noy 143. Po cb. 
13 Fac. B. R. Bowles v. Walter, Roll's 1 Rep. 190. 1 Bull. 313. And 
„ Janane in Tail of a Manor to which the Advowſon is appendant, doth 
pitdcontinu - diſcontinue one Acre with the Advowſon, and dics, the Iflue in Tail 
„%%% nn may preſent at the next Avoidance before "hs Acre be re-continued, for 
that the Diſcontinuee did never preſent after the Diſcontinuance, this 


being the firſt Avoidance after. 34 E. 1. Quare Impeait 179. 1 Inſt. 
333. 6, However, Grants void by the Death of Tenant in Tail, in the 


7 Cales before put, do ſtand good againſt the Tenant in Tail bimſelf, during 
his Life. 

Tenant for So if Tenant for Life of an Advowſon in 1 doth wh a Fine there- 

1 of, and before any / Claim made by him in Reverſion the Church doth 
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| void, he in Reverſion ſhall not afterwards have Advantage of the Forfei- 
teure, as to the preſent Preſentation; for that before Election made by him 
Claim by in Reverſion, the Eſtate of the Leſſce was not defeated nor deſtroyed, 
Reverſioner. the which Election ought to have been by Claim, and then it was a Chat- 
tel veſted in the Leſſee before Election made by him in Reverſion, which 
cannot be deveſted after by the Preſentation of him in Reverſion. Trin. 


13 Car. B. R. Spring v. Sir Julius Ceſar, adjudged upon Error brought. 


Tſe in Tail Ro//'s Ahr. 1. 857. 5 
concluded by If à Tenant in Tail of an Advowſon, doth grant by Fine the An 


Fine. 
Grant of the ſon in Tail, the Iſſue in Tail is concluded; or if ſuch Tenant doth grant 
10 
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to one by Fine the Nomination of a Clerk to the ſame Advowſon, when Gzants of 
it becometh void, this Fine ſhall bind the Iſſue, by the Statute 32 H. 8. . 
c. 36. Smith and Stapleton's Caſe, Plowd. 43 5. b. becauſe the Preſen=- (FI 
tation and Nomination is in Effect the ſame Thing, and the Fruit and 
the full Profit of the Patronage the Thing intailed. But if Tenant in 
Tail of an Advowſon doth grant by Fine the Nomination of a Clerk to 
one and his Heirs, ſo that when the Church doth become void, the 
Grantee and his Heirs may nominate a Clerk to the Tenant in Tail 
and his Heirs, and that he or they ſhall preſent the Clerk ſo nominated” 
to the Ordinary, and the Tenant in Tail dieth, ſuch Fine ſhall not bind 
the Iſſues in Tail, becauſe there the Nomination and Preſentation are 
diſtinguiſhed, and ſo the Fine is not of the Thing intailed, by Dode- 
ridge in his Compleat Parſon, p. 36. and Plowd. 43 5. So when one 
was Tenant in Tail, of the Nomination of a Clerk to an Abbot to preſent 
over, the Abbot preſented without any Nomination, and had his Clerk 1 
inſtituted and inducted, and then the Abbot did get a Releaſe of the Induction by 
Anceſtor collateral to the Tenant in Tail with Warranty; it was held, Uſurpation. 
that the Iſſue in Tail ſhould be barred, for that the Induction by Uſurpa- 
tion put the Tenant in Tail out of Poſſeſſion, ſo that there remained only 
a Right which was bound by the Warranty collateral, 1 H. 5. J. 1: 
vouched in Hare and Buckley's Caſe, Plouden 529. a. 

Upon a Ryare Impedit brought by the Heir of a Tenant in Tail, the 
Defendant pleaded, That the Father of the Plaintiff gave the Advow- | 
ſon by Deed to him and his Heirs, and that the Anceſtor collateral to Releaſe by 
the Plaintiff, to whom he is Heir, releaſed with Warranty for him Anceſtor. 
and his Heirs the ſaid Advowſon to the Defendant, and that this Anceſtor 
is dead, &c. and it was adjudged a good Bar, affirmed in Error. Fenkins, 
Cent. 4. Caſus 83. | 3 


Alſo Eccleſiaſtical Perſons ſeiſed of Advowſons, in the Right of their Succeors rot 


Churches, have not ſuch an abſolute Right thereto, that they may Pound veon 4 
convey the ſame from their Succeſſors: For if all Avoidances of an ee 
Advowſon that ſhall happen within a certain Time, or the next Avoi- 
dance only be granted by a Biſhop, the Grant binds not ſuch Biſhop's 
Succeſſor, by reaſon of the Statute 1 E/iz. as was adjudged upon a 
Quare Impedit brought, by reaſon of a Grant made of the Advowſon 
of an- Arch-Deaconry for twenty-one Years, becauſe it is Parcel of. the 
Poſſeſſions and Hereditaments of the, Church, and not a Thing whereof 
any annual Rent or Profit can be reſerved. And ſuch Grants made by 
the Biſhops, though afterwards confirmed by their Deans and Chapters, 
are not only void againſt Succeſſors, but alſo againſt the King, when the _ 
Temporalties of the Biſhoprick come into his Hands. Earl of Bedford's Yet good a- 
Caſe, Coke's Rep. 7. f. 7. But though theſe Grants are void againſt their 1 
Succeſſors and the King, yet the Grant of a Biſhop in ſuch Caſe is 
good againſt himſelf; fo that he cannot void it during the Time that he 
continueth Biſhop, the Statute of the firſt of Eliz. being made only for 
the Benefit of the Succeſſors and the King, that by the preceding Poſſeſſors 
they might not be prejudiced in their reſpective Rights, but not to reſtrain 
thoſe in Poſſeſſion, that they ſhall not do any Thing to bind themſelves 
during their own Times; for then they could not demiſe Lands, not 
formerly let for Rent, but muſt retain them in their 'own Hands, nor 
have the Benefit of their Waſtes, but by their own Stock, Sc. Mich. 
37 & 38 Eliz. Dean and Chapter of Hereford v. Biſhop of Hereford and 
Ballard, 3 Gro. 440. Paſch. 34 Elix. Sale v. Biſhop of Coventry and 
Marſb, 1 Anderſon 241. Mich. 32 & 33 Eliz, Smallaood and others 

| v. Bi- 
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= "= = The Clergy-Man's Law: Or, Cap. 10. 
4:4 | | | 4 9 | 
A 1 . Grants ok v. Biſhop of Coventry and Marſb, 3 Cro. 207. Trin. 41 Eliza. Armiger 
_ „ 1 v. Biſhop of Norwich and Holland, 3 Cro. 690. And the like Law is 
_ nin the Caſe of Grants made by Deans and Chapters, for they void when 
—_ ee 1 | the Dean (being principal Member of the Corporation) dies, and bind 
= Deans, Ee. both Dean and Chapter during his Life only. Stat. 13 Eliz. c. 10. 
Paſch. 39 Elix. Hunt v. Singleton, 3 Co. 60, Rickman and Garth, 
2 Gro. 173. : 


Notwithſtanding ſuch Adyowſons as be appendant to Manors, or other 

Things uſually let, do paſs now, as well as before the faid Statute 

1 liz. with the Things to which they are appendant, ſuch Things 

By a Tenant not being granted contrary to the Contents of that Statute, And if he 

for Years, that is poſſeſſed for a Term of Years of an Eccleſiaſtical. Inheritance; 
to which an Advowſon is appendant, doth grant away the Avoidances, 

if any ſhall happen during his Term then in Being, and after doth ſur- 

render his Term to him in Reverſion, who accepts of the ſame, and 

makes a new Leaſe thereof to another, cum Pertinentiis; yet he to 

whom the Avoidances happening, during the Term, were granted by 

the firſt Termor, ſhall enjoy the ſame, becauſe the Limitation, It 

- any ſhall happen, is no more than the Law in this Caſe would have 
| | ſaid. And if by ſuch after-Surrender a precedent Grant ſhould be avoid- 
ed, it would be in the Power of the Grantor, at Pleaſure, to dero- 
gate from his own Grant; whereas by the Rule of Law, every one's 


Rule of Law. 
| Grant is to be taken moſt ſtrongly againſt himſelf, and beneficially to the 
Grantee. Trin. 8 Fac. Davenport's Caſe, Co, 8. fo. 144. 
By Maſters Alſo the Law is the ſame in the Caſe of any Maſter and Fellows of 


_ axon any College, Maſter or Guardian of any Hoſpital, . Parſon, Vicar, or 
&. other, having an Advowſon in the Right of their Church, College, or 
other Eccleſiaſtical Preferment. Stat. 13 Ehz. c. 10. Neither can 

any Grant or Leaſe for any Years or Lives, made by any of the Perſons 
aforeſaid, of an Advowſon in Groſs, held in Right of their Churches, 

Colleges, &c. hold good againſt the Succeſſors. However, it ſhall be 

confirmed, they having by the Statute 13 Eliz. c. 10. a Power left 

them only of granting Things Corporeal, as Lands, &c. of which a 
Rent may be reſerved, and not of granting Things that lie in Grant, 

of which Sort are Advowſons, Rep. 5. f. 3. Fewel's Caſe, 5 Co. 1 5. 

10 C9. 60. But ſpeaking properly, theſe Leaſes are rather voidable than 

Hou to make void; for the Succeſſor may, as he pleaſes, make the ſame either void 
. _ _—_ or valid as to himſelf; and if he will make ſuch Leaſe void, he muſt 
do it either by Entry upon the Thing in Leaſe, to which the Advow- 

q ſon is appendant, or by Claim, where the Advowſon is in Groſs, And 
4 | 1 as he may, (and if he do) muſt by ſome Act make them void; ſo he 
* i may affirm, and make them good during his Time: For it hath been 
U _ adjudged, That tho' the King, when the Temporalties of a Biſhoprick 
=. do come to his Hands, ſhall avoid a voidable Leaſe, during the Vacan- 
q cy of the Biſhoprick, in Privity and Right of the Biſhoprick ; ſo that 
if a Turn fall, he ſhall preſent to the void Church ; yet that ſhall not 
By ſucceeding void the Leaſe ſo abſolutely, but that the ſucceeding Biſhop may make 

- Biſhop, &c. good the fame: And ſo may a Dean and Chapter, and any other Ec- 
„ | cleſiaſtical Perſons in the aforeſaid Caſes, And ſuch Leaſes of Adyow- 
ſons, whether they were let in Groſs, or paſſed as appendant, are made 

good by the Succeſſor againſt himſelf, by expreſs Agreement to the 

3 Leaſe of his Predeceſſor; or (in caſe the Advowſon was leaſed with a 
= By Agree- Thing Corporealy as appendant thereunto) alſo by Agreement in Law, 
2 2 1 Inſt. 211. 6. Co. 7. f. 8. which is made either by Acceptance of Rent, 


Or 
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or by diſtraining for Rent due, for the Thing to which the Advowſon Sun of 
is appendant, at a Day after the Death of the Predeceſfor ; or (in caſe 4 * | 

ſuch Leaſe be for one or more Lives) by bringing an Aſſiſe; but the GW 

Aſſiſe cannot be brought, in caſe ſuch Leaſe be for Years; and there 

fore, being brought by the Succeſſor, doth not affirm ſuch Leaſe; and 

this extends as well to aggregate, as to ſole Corporations; only in the 

Caſe of an aggregate Corporation, the Dean, or principal Member thereof, 

cannot by his ſole Act deveſt any Right that is in him and the other Mem- 

bers, as was adjudged in the Caſe of Magdalen College in Cambridge. 

11 . | | Re? nr Tg pr tt 1 

80 if an Huſband be ſeiſed of a Manor; to which an Advowſon is 8 and 

appendant, jointly with his Wife for Life, his Right is not fo abſolute, 

that he can convey from his Wife : For if he doth alien one Acre with 

the Advowſon (by which the Advowſon is appendant to the Acre) and 3 

dies, and then the Church doth void after the Wife hath re- continued Re. continu- 

the Acre, ſhe may preſent, but not before, 17 E. 3. 5. 19. adjudged; 0 

contra, 22 E. 3. 7. 23 A. 8. But if the Alienee doth alien the Acre 

to another, ſaving the Advowſon, and then the Huſband dies, the 

Wife may preſent to the next Avoidance, becauſe ſhe cannot recoyer 

it with the Acre. 17 Eliz. 3. 5. 19. 6. And ſo if the Huſband had 

aliened the Advowſon, as in Groſs, and after doth alien the Manor to 

another, and dies, the Wife may preſent upon an Avoidance, before the 

Manor is re-continued, becauſe the Advowſon is in Groſs. Roll's Abr. 

2. p. 352. contra, 17 E. 3. 19. 6. So if the Wife be endowed of the 

third Part of a Manor, and of the Advowſon appendant; and after 

another Huſband and Wife do purchaſe all the Manor, and then the 

Huſband doth alien one Acre of the Manor with the Advowſon, and 

after the ſecond Preſentment, the Huſband dies, and the Tenant in 

Dower dies, the Wife may preſent to the third Turn, although that 

ſhe hath not re- continued the Acre; for that the Advowſon by the Alie- 

nation could not paſs as appendant to the Acre, becauſe that at the 

Time that the Huſband aliened, he had but a Reverſion in it. 23 Af 

8. 22 E. 3. 7. the ſame Caſe. However, Huſbands ſeiſed in the Right 

of their Wives, and all other Perſons, may make their Grants accord- 

ing to- the Intereſts that they have; and therefore, if there be four 

Jointenants of an Advowſon, and One of them grants oyer his Intereſt, Jointenants, 

this is good for his Part againſt the Survivor; by Anderſon, and not 

contradicted by Windham or Nodes; but Penner againſt it, becauſe it 

is a Thing intire. Hill. 30 Eliz. Agnes Kemp v. Biſhop of Wincheſter, 

Gonldsborough 81. 555 0 | | 
That the Right of Preſenting may paſs by Deed or Grant, 'tis re- 

quiſite that the Deed or Grant do contain ſuch apt and proper Words 

as the Law allows to paſs the fame: For when the King giveth 

or granteth Land, or a Manor, with the Appurtenances, without he 

make expreſs Mention in his Deed or Writing, of Advowſons of 

Churches, when they fall, belonging to ſuch Manor or Land, at this 

Day the King reſerveth to himſelf ſuch Advowſons; albeit that amongſt 

other Perſons it hath been obſerved otherwiſe, ' Stat. 17 E. 2. c. 15. 

Doctor and Student, c. 20. l. 1 A Grant of a Manor with all Advow- 

ſons, &c. thereunto belonging, will not extend to an Advowſon ſevered in 

antient Times, tho' it was appendant to the Manor 3oo-Years ago. 

Comyns 361, The Ling v. Biſhop of Durham, the Chancellor, Cc. of 

Cambridge, & al, | 5 | 
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Gzants oe The King 8 N of | an 5 in Groſs, Foy it as appen- 


u he dant; he is deceived in his Grant, and therefore it is void. 1 Ld. Raym. 


8 297. by Turton J. in the Caſe of The King and Queen v. Biſhop of . 
Piers and Scroope. 

But if a Manor, to which an Adrawſon 1s appendant, doth came to 

In the King's the King's Hands by Eſcheat, or by Purchaſe, if the King giveth the. 

Grants. Manor to a Man as Joahely as ſuch as one held the ſame before it came 


to the King's Hands by way of Eſcheat, or as ſuch an one held it that 


infeoffed us, the Advowſon doth paſs, ithont ſaying, cum Feodis & Ad- 
wocationibus. And the Reaſon is, becauſe the Law doth intend in ſuch 

Caſe, that the King is informed of his Right : and fo in. Judgment of Law 

ſuch Words are equivalent to an expreſs Mention of the Advowſon, 

which the Statute requires. Hill. 10 Fac. Whiſiler's Caſe, 10 Co. 62. 
Paſcb. 18 EE. Dyer 350, 351. The King ſeiſed of an Advowſon of a 
Of a Prebend. Prebend in Fee, which is preſentative, grants Totam Refforiam froe Pre- 
|  bendam noſtram de Itching Abbas in Com. South. cum omnibus Decimis qui- 
buſcunque eidem , pertinentibils, &c. Monaſterio de Winton, nuper ſpec. 


in tam amplis modo & forma, as the late Abbateſs held it; although 
the Abbateſs was ſeiſed in Fee ef the Advowſon, yet the Advowſon 


ſhall not paſs by this Grant, but the King ſhall be underſtood to be 

deceived ; for he intended to paſs the Rectory and Tithes as a Lay- 

thing, and not the Advowſon. Hill 14 fac. Rolls Abr. 2. p. 189. 

So if the King grants a Manor Habendum una cum Advocatione, the 
Advowſon being appendant, it will paſs by thoſe Words. Roll's Abr. 
Specially 2. p. 65. But if it be in Groſs, it will not paſs, unleſs it be ſpecially 
named. named, not only in the Habendum, but in the Granting Part preceding 


it, 38 H. 6. 36. Abbeſs of Sion 's Caſe, Paſch. 3 Car. Hartop and Tuck 2 


v. Dalby, Hetly 14. So if a common Perſon doth grant a Manor, 


Hater una cum Advocatione of another Manor, this is not good 


to paſs the Advowſon. Rolls Abr. 2. p. 65. And if in the former 

Part of the King's Grant of a Manor, eum Pertinentiis, the Advow- 

After Words. ſon is excepted; yet if afterwards there come Words ſufficient to paſs 
the ſame, all the Parts of the Letters Patent taking Effect at the ſame 

Time, the Advowſon ſhall paſs as appendant to the Manor. Hill. 10 Fac. 

Whiſtler s Caſe, 10 Co. 65, 66. But if the King grant a Manor (to which 

an Advowlſon is appendant) with the Appurtenances and all Profits, Com- 


modities and Hereditaments to the ſame belonging, the Advowſon is not 


included in ſuch Grant. Mich. 14 Fac. Chancellor and Scholars of Cam- 
bridge v. Walſzrave, Hob. 126. 


Of a Rectory, if the King being ſeiſed of a Rectory, and of the Advowlon of the 


2 * Vicarage of the ſame Church, by Letters Patent gives Recforiam prædict 
carage. & etiam Vicariam predifie Ecclefie, the Advowſon of the Vicarage 
doth not paſs, no not in the Caſe of a common Perſon, much leſs in 
the Caſe of the King, for that the Vicarage is another Thing than the 
Advowſon, Mich. 31 & 32 Eliz. 3 Cre. 163. But by Walmſley Juſtice, 
if the King had ed Ecclefiam ſuam de D. it had paſſed. Mich. 
31 & 32 Eli. Aſbegell's and Bennts's Caſe, 1 Leonard 191. But if 
an Advowſon of a Vicarage that is appendant 1 a Rectory come to the 
King by the Patron's being attainted of Felony, and the King doth af- 
terwards grant the Rectory, Et omnia tenementa parcel” fpeftant' dictæ 
Refor” adeo plene in tam amplis modo & forma, as the . Perſon 


attainted ' had it, the Avon of the Vicarage doth paſs. . 18 Eliz. 
__ 1 * 


Aſter Attain- 


If 


e ſncumbent, 
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If the King be ſeiſed of the ReQory of D. and 'grants Advocationem Gaines of 
'Ecclefie de D. thereby the Advowſon doth not paſs, for that by the un _ 
Appropriation the Advowſon is gone, and is not in Eſe, and by Con 


— 


ſequence cannot be granted: And it was held not to be a Caſe within 


the Statute of 4 & 5 Phil. and Mary, of Confirmation of Grants of 7 F 
the King; for the ſaid Statute doth but help Miſ-recital, Miſ-naming, Miſcectats,” 
Miſ-taking, Cc. but doth not make Grants good of ſuch Things as Ce. 
are not. And if it were in the Caſe of a Subject, nothing would pals; 
by Manwoed, Chief Baron. Trin. 26 Eliz. The Queen and Lord Lumley's 
Cuic, 2 Fre. 30... FO. 304... 155 

If the King, for Recuſancy, doth ſeiſe two Parts of a Manor, to Two Parts of 


25 e 5 \ | leiſed 
which an Advowſon is appendant, thereby he ſhall have two Parts of 4 N 


the Advowſon; and if he doth grant the Manor, with the Appurte- cy. 


nances and all Profits, Commodities and Hereditaments to the ſame 
belonging, for Twenty-one Years, if the Recuſant continues ſuch for 
ſo long Time, the two Parts of the Advowſon are not thereby paſſed 
from the King. Mich. 14 Fac. Chancellor, &c, of Cambridge v. Walſ- 
rave, Hobart 126. and by Moor 872. For Want of a more ſpecial . 
ht Fe of the Advowlon, according to the Statute 17 E. 2. c. 15. 
or of the Words, Adeo plene & integre, & in tam amplis modo & for- 
ma prout, Sc. the Recuſant had the Manor. But in Caſes of Reſti- Reſtitution of 
tution, as in Reſtitution of the Temporalties of a Biſhoprick, to a Temporalties. 
ſucceeding Bichop, Advowſons do paſs from the King, without expreſs 
Mention of them, or Words equivalent; for the Words of the ſaid 
Statute are, hen the King giveth oz granteth. Hill. 10 Fac. in 
Whiſtler's Cafe, 10 Co. 64. 6. 41 E. 3. 5. 27 A. 48. Trin. 4 Elix. 
Wyllion v. Lord Barkley, Ploud. 251 & 252. 1 
In the Caſe of a common Perſon, by the Grant of a Manor, to which Manor grant- 
an Advowſon is appendant, without any Mention of the Advowſon, or e ee 
ſaying, Cum Pertinentiis, the Advowſon doth paſs: And ſo it did in 2 
the Caſe of the King before the Statute of Prarogativa Regis. 17 E. 2. 


i 4. $0 5. & 209. 244-0. 10 Foc 
10 Co. 64. b. Whiſtler's Caſe, RolPs 2 Abr. 60. n. 4. And tis ſaid, 


without mentioning the Advowſon, or ſaying, Cum Pertinentiis, the 
Advowſon paſles, though the Feoffment of the Manor be without Deed. 
39 E. z. 21. Mich. 29 Elis. Gouldsborough p. 42. Co. 10. 64. Roll's 
Abr. 2. 62. becauſe it is Parcel of the Manor, and lieth in Tenure. 
15 H. 7. 7. 8. But if the Grant be of the Third Part of the Manor, The Third 
though the Words, Cum Pertinentiis, be added, if no expreſs Mention +5 of K 


of the Advowſon be made, nothing. of the Advowſon doth paſs. Trin. 5 


30 Elizꝝ. Long v. The Biſhop of Glouceſter, &c. Savile 103. And yet if 


1 


a Wife be endowed of a Third Part of a Manor, the Third Part of the 


Advowſon ſhall paſs therewith, as appendant to it. 6 E. 3. 44. Quare * 


Inpedit 40. And if another Huſband and the Wife, after ſuch Endow- Huſband and 


ment, do purchaſe all the Manor, and preſent twice, and then alien one Wife. 


Acre of the Manor, with the Advowſon appendant, the Third Part of 
the Advowſon doth not paſs as appendant to the Acre; for that the Huſ- 


band hath but a Revetſion in the Third Part at the Time of the Grant. 
23 A,. 8. adjudged. Beſides, at this Day no Alienation of the Huſband's 
ſhall be prejudicial to the Wife. Stat. 32 H. 8. c. 28. And yet note, penis. 
that it is ſaid, That if one doth demiſe a Manor, to which an Ad- 
vowſon is appendant, and faith not C/m Pertinentiis, the Advowſon doth 
not paſs, which was ſaid in the Caſe of a Parſon's Leaſe. Paſch. 
25 Elix. C. B. in Higgin's and Grant's Caſe, 3 Cro. 18. Doctor and 
| | | Student 


I Clergy-Man s Law: Or, Cap. 10. 


Gzants, of Student c. 20. J 1. But this Cams to be contrary to Whifller 8 Caſe, 


ING 10 Co. 64. belore- mentioned, unleſs there may be a Difference between a 


Wy WW Grant and a Leaſe. 
B/ Though it be before ſaid, that without mentioning the Advowſon, 


or ſaying Cum Pertinentiis, the Advowſon paſſes with the Manor, 
though the Feoffment of the Manor be without Deed ; yet if a Man 
be ſeiſed of a Manor, whereunto an Advowſon is appendant, and 
maketh a Feoffment of Three Acres, Parcel of the Manor, together 
with the Advowſon to two, to have and to hold the one Moiety of 
the Acres, and Df the Advowſon, to one and his Heirs ;' and Fd 
other Moiety of them, together with the other Moiety of the Ad- 
vowſon, to the other and his Heirs ; this cannot be good without Deed, 
for the Feoffor cannot annex the Advowſon to theſe T hree Acres, and 
diſannex it from the reſt of the Manor without Deed. 1 1ſt. F. 190. 


Demeſnes. perly to the Demeſnes of the Manor; yet a Grant of the Demeſnes, 
together with the Advowſon without Deed will not paſs the Advowſon ; 


for that the Manor is thereby deſtroyed, and conſequently the Appendancy 


of the Advowſon will be deſtroyed allo ; for as before it was appendant 


to the Manor, the Manor being deſtroyed by granting the Demeſnes 


from the Services, the Advowſon by ſuch Grant cannot be made appen- 
dant to the Lands which were the Demeſnes, but muſt remain in Groſs. 
Savile, the fame Caſe, 104. So an Advowſon in, Groſs will not paſs 
without Deed by Livery and Seifin only at the Door of the Church. 
| 2, b. 62. 6 H 7, 3.-..16 MK. 8. £6.46 is fad, . 
Iſſue taken by if the Advowſon be pleaded to be granted by Deed, an Iflue is taken 


* by a Stranger to the Deed, that he did not grant it by the Deed, : . 


it be found that he did grant it without Deed, or by another Deed, 


is good; for that the Deed is Surpluſage, and the Effet of the Ie 


is upon the Grant, and not the Deed. 43 E. 3. 1. 6. 2 Roll's Abr. 2 
681. For at this Time it was held, and ſo reſolved in this very Cale 


of 43 E. 3. that an Advowſon would paſs by Livery without Deed, but 


the contrary hath for a long Time, as appears before, been taken. for Law. 
If a Prebendary having an Advowfon belonging in Fee to his Pre- 


Upon a Leaſe 
by a Preben- bend, doth leaſe his Prebend, cum omnibus Commoditatibus, Emolumentis, 


wat Proficuis & Advantagits, the Advowſon doth not pals by ſuch Words, . 


becauſe they imply only Things gainful, which are contrary to the 


Nature of an Advowſon. Mich. 16 fac. Jobn London v. The Chapter of 


the Collegiate Church of the Virgin Mary of Southwell, Hobart 304. And 


yet an Advowſon may be yielded in Value upon a Voucher, and be 


Aſſets in the Hands of an Executor; but Words in Grants ſhall be con- 
ſtrued according to a reaſonable and eaſy Senſe, not ſtrained to Things 
unlikely and unuſual ; and upon that Reaſon a Grant of all Woods and 


By a Prebend Trees doth not paſs Apple Trees. 14 H. 8. 1, So a Prebend having a 


of a peculiar peculiar Juriſdiction, made a Leaſe of his Prebend with all Profits, Com- | 


n mo dities and Advantages, Cc. thereto belonging; and by the Chief Juſtice 
| and Windham the Eccleſiaſtical Juriſdiction did not thereby paſs to the 
Leflee, fo as that he might make a Commiſſary, for that is annexed to 
the Spiritual Perſon, and not to the Corps of the Prebend ; but Keeling 
and Twi/den were of a contrary Opinion, that the Eecleſiaſtical Juriſ- 
dition was annexed to the Corps of the Prebend, and did paſs by the 
Leaſe, Hill. 15 & 16 Car. 2. B. R. Sherrock v. Boucher, 1 Levinz 


Of an Ap- 12 5. 1 Keble 538, 639, 656. So an Appropriation will not pats by the 


Propriation. Name of an Advowſon, 44 E. 3. 33. yet an Advowſon will be con- 
tained 


5. Savil 104, An Advowſon appendant to a Manor is appendant pro- 
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Cap. Io. The Complete Incumbent. 85 


tained under the Name of a Tenement, and therefore Licence to purchaſe Chants of 
Lands and Tenements in Mortmain, extends to Advowſons, 13 E. 3. Pay ve 


18 Eliz, Dyer 350. and ſo Advowlons paſs by the Name of all Heredi- 

taments lying where the Church lieth. 15 Ez. Dyer 322. See John Ny = 

London's Caſe before, Hob. 304. he: 4 5 . _ nement. 
Sometimes an Advowſon is called a Nomination or Preſentation, Under the 


therefore if the Nomination of an Advowſon be granted, Habendum Names, No- 
mination or 


the Advowſon, the Habendum is ſufficiently purſuant ; for though it pp 


vary in Name, yet it is all one in Nature, ſo that the Grant of the 


Nomination of an Advowſon, is in Subſtance the Grant of the Ad- 
vowſon; for the Profit and Commodity of an Advowſon reſteth in the 
Nomination or Diſpoſition of the ſame: Hereof it enſueth, that if 
one grants the Advowſon, excepting the Preſentation, during his Life, 


ſuch Exception is void and repugnant to the Grant. 38 H. 6. 38. b. 


Doderidge's Complete Parſon, p. 63. And though Nomination and 
Preſentation are oftentimes in Law uſed for one and the ſame Thing, 
14 H. 2. 22. by Kingſmill, yet Preſentation and Nomination may be n;gnaions. 
ſo diſtinguiſhed, that one may have the Preſentation, and another the 
Nomination, as diſtinct Inheritances. And this may come to paſs by 

the Grant of him that is ſeiſed of the Advowſon; for if he that is 

ſo ſeiſed, doth grant unto another and his Heirs, That the Grantee 

and his Heirs, every Time that the Church doth become void, ſhall 
nominate to the Grantor and his Heirs, a Clerk to be preſented to the 
ſame Church; and that the Grantor and his Heirs ſhall preſent the 
Clerk ſo nominated, to the Ordinary of the Place to be admitted and 
inſtituted accordingly into the Church, this is a good Grant; and he 
who hath the Right of Nomination, is the only Patron of the Church, 


and ſhall maintain a Qyare Impedif in his own Name; and he that 
is to preſent ſuch Perſon fo nominated, in preſenting ſhall be but as 


Servant to him that hath the Nomination. 24 E. 3. 6g. b. 14 H. 4. 


2 H. 8. Kell. 161. Sir George Shirley v. Underhill and Burſey, Mich. 
16 Fac. Moor 894. Plood. 435. b. 529. 4. 0 
And accordingly, if one hath a Nomination to a Benefice, and ano- One hath the 


ther the Preſentation, and he that hath the Preſentation granteth an base 
nother E 


Annuity to a Clerk, until he be advanced to a Benefice by the Grantor; Preſentation. 


if afterwards the Church doth become void, and the Grantee be nomina- 
ted to the Grantor to be preſented over; and he being preſented accor- 
dingly, is admitted, inſtituted and inducted, yet the Annuity ſhall not 
ceaſe : For the Grantee was not thereunto preferred by the Grantor, al- 
though he preſented him. Doderidge's Compleat Parſon, p. 65. And yet 
if a Writ of Annuity be brought againſt the Parſon, the Aid is only grant- Aid. 
able of him that hath the Preſentation, and not of him that hath the No- 
mination. Paſch. 5 E. Moor 49. 1 H. 5. J. I. 

And if one hath the Nomination, and another the Preſentation, The Preſen- 
and ſuch Right of Preſentation doth accrue to the King, he that hath of only a 
the Nomination, ſhall have all, by reaſon that it is indecent for the 
King to do any Thing as a Servant to another; by Townſend Scrjeant. 


Mich. 32 H. 8. Dyer 48. 3 H. 4. 33. 4 E. 6. Br. Caſe 410. Mich. 


1 Car. Dickenſon and Greenhow's Caſe, Popham 158. But by Dode- 
ridge, the Nominator ſhall in ſuch Caſe nominate to the Lord Chan- 
cellor, who, in the Name of the King, ſhall preſent to the Ordinary. 


Compleat Parſon, p. 63. 
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86 The Clergy-Man Lau: Or, Cap. 10. 
8 ou * * 1 * 217 | | 0 . | | on 9 
| Grants of Though in the Caſe before, the Nominator is Patron, and he that 
Soy 1s to preſent, 1s as his Inſtrument or Servant ; yet if he that is ſeiſed of 


Preſentation 
in the Gran- 
tor, 


Remedy a- 
gainſt each 
- Other. 


Grant by 
Deed, 


within a Time limited, may be conveyed by the fame Means; but 
when a Grant is made of the next Avoidance of a Church, it muſt be 


Duchy Seal. 


Of the next 
Avoidance 
only a Chat- 
tel, 


Deed inrolled. 


When Gran- - 


tee mult pre- 
ſent at his 


Peril. 


an Advowſon doth grant to another, that at every Avoidance he {hall 
nominate to the Grantor two Clerks, of which he ſhall preſent one to 
the Biſhop, the Grantor (his Grant notwithſtanding) remains Patron, 


| becauſe the Election is in him, which of the Parties named ſhall be 


preſented, and have the Benefice. 14 E. 4. 2. However, if in theſe 
Caſes Reſpect be had to each other, they are both Patrons after a 
Manner; and for Injury offered by either of them to the other, they 
may puniſh each other; as if he that hath the Nomination will preſent 
immediately to the Ordinary, he that hath the Preſentation may bring 
a Qzare Impedit, or a Writ of Right of Advowſon againſt him, as his 
Caſe ſhall require: So if he that hath the Preſentation, doth refuſe to 
preſent the other's Clerk nominated unto him, or doth preſent one with- 
out his Nomination, the other may have his Qzare Impedit, or Writ of 
Right againſt him; and his Writ ſhall be, Sued permittat ipſum præ ſen- 
tare, &c. and not nominare. For if ſo, the Writ ſhall abate ; but in his 
Declaration he ſhall declare upon the ſpecial Matter. 14 H. 4. II. 
1 H. 5. 1. Paſch. 5 Eiz. Moor 49. Mich. 16 Fac. Sir George Shir- 
ley and Underhill's Caſe, Moor 894. And though one hath a Writ to 
the Biſhop againſt the other, yet that ſhall not out the other of his Poſ- 
ſeſſion. Paſch. 5 Elig. Moor 49. SER 2 
As the Right of Patronage, or perpetual Intereſt in an Advowſon, 
may paſs by the Grant of him that is ſeiſed thereof, ſo the Right of 
Preſenting -to one or more Avoidances, or to ſo many as ſhall happen 


done by Deed ; for a Grant by Word only will operate nothing. Mich. 
31 & 32 Elia. Criſp's Caſe, 3 Cro. 163. And if the King doth grant 
the next Avoidance of an Advowſon belonging to the Duchy of Lan- 
caſter, this ought to be under the Duchy Seal, and is not good under 
the Great Seal. Roll's Abr. 2. p. 182. | 

If the Grant of the next Avoidance be to one, his Heirs and Aſſigns, 
yet it is but a Chattel, and ſhall go to the Executors. 39 E. 3. 37. 
34 H. 6. 27. But if one doth make a Grant to J. S. for the Life of 

S. of the next Avoidance of his Church, ſo that he may preſent, 
if the Church void during his Life, this is a limited Grant; ſo that 
if no Avoidance happens during the Grantee's Life, the Executor ſhall 
not preſent, Trin. 4 Car. Hyde v. Man, Jones 407. 1 Cre. 50 5. and it 
is ſaid to be adjudged 9g Elig. That if a Manor be bargained and 
ſold, the Advowſon appendant will not paſs, if the Deed be not in- 
rolled. Stamp and Clinton's Caſe, 1 Roll. Rep. p. 100. 1 Tnft. 
233-4. 

He that hath a Grant of the next Avoidance of a Church, ought 
to preſent to the next that happens after ſuch Grant made, at his Peril; 
and if the Church being full, the rightful Patron doth grant Præſenta- 
tionem quamdocunmque & gquomodocunque Eccleſia vacare contigerit pro 
unica vice tantum; and adds, That this, Grant ſhall remain in Force, 
until a fit Clerk by his Preſentment ſhall be admitted, inftituted and 
inducted, yet theſe general Words do not enable. the Grantee to take 
any other than the next immediate Turn: For if they ſhould, the true 
Patron would not know certainly when to preſent, and would be difa- 
bled by reaſon of Uncertainty to make any new Grant; nor could the 


Jury, upon a Jure Patronatus awarded, know how to return their 
Verdict, 


4 


—_— 
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Verdict, and ſo the Church ſhould remain for ever litigious. But if Grants of 
in this Caſe the Grantee doth preſent in his Turn, and be diſturbed uh 
by any elder I itle or Grant, this Grant ſhall remain in Force to ena- &Y SJ 95 
ble bim to preſent to the Church upon the firſt Avoidance, after the T fuck taran- 
preceding Grant is ſatisfied. Jin. 8 Fac. Starkey v. Pool, 1 Bulſtrode ſturbed in his 
26. And this holds as well in the Caſe of the King, as of a com- Turn. 
mon Perſon. Trin. 27 Eliz. Baſkervil's Cafe, 7 Co. 28. And the fame 
Law is, where a ſecond Prefentment is granted to the King : For if he 
doth not take it whilſt he may, vis. either before the Church is filled, 
or after, by removing the Incumbent of the Uſurper, he ſhall never 
have it. Paſch. 26 Ehz. Beverly v. Archbiſhop of Canterbury, Owen 2. os 
But if the King hath the firſt and next Avoidance of a Church, and Piſpenfation 
after doth grant a Diſpenſation to the Incumbent to retain the Bene- c,,,,,,.4... 
fice in Commendam after he ſhall be made a Biſhop, if the Incumbent of Commen- 
doth hold it with a Biſhoprick accordingly, during his Life, yet this 4am via: 
ſhall not amount to a Preſentation, but the King ſhall have his Turn BY . 
after the Death of the Biſhop, Mich. 9 Fac. King v. Horsfall and 
Wale, Davis 77. becauſe the Grant of the Commendam was but a 
Continuance of the old Title, and doth only fatisfy the King's Right 
by his Prerogative, which is to preſent to Churches void by Creation, 
and is not an Execution of the Right which he hath to the next Turn ; 
and the Diſpenſation being granted before Conſecration of the Biſhop, 
it prevented the Church from being void, ſee Chap. 9. and the King's 
continuing the Church full of him that is made a Biſhop by Commen- 
dam, ſhall not prevent him of the next Preſentment after che Church 
is void of the Commendatory ; yet if the next Turn be granted to a 
private Perſon, and the Incumbent is made Biſhop, but before his Con- 
fecration obtains a Diſpenſation to retain his Living, the Grantee 
hath loſt his Turn; for as to him the Commendam was as a Preſenta- 
tion, Woodley v. Biſhop of Exeter, &c. 2 Cre. 691. therefore Quære. 
But when the King making. the Incumbent of a Church Biſhop, doth 
preſent thereto by his Prerogative, he that hath the Grant of the next 
Avoidance made to him when the Church was full, ſhall not have the 
next Turn after the Church ſhall be void of the King's Preſentee; re- 
ſolved in Maring and Woodley's Caſe; vouched by Fones in Evans 
and K:fin's Caſe v. Aſewith, Palmer 4778. nor the King in this Caſe, © 
if he be the Grantee of the next Avoidance, ſhall have the next Turn; 
becauſe then he doth not continue the old Incumbeney, but preſents a 
new by a double Title. by e | 
If one hath the Grant of a ſecond Avoidance, and he that hath the Upon a Grant 
Grant of the firſt Avoidance doth preſent upon a Simoniacal Contract, A ag FA 
though his Clerk be inſtituted and inducted, and the King doth afteggg- 
wards preſent upon his Title of Simony, and his Clerk be alſo inſti- 
tuted and inducted, yet this ſhall not prevent him that hath the ſecond 
Avoidance from preſenting, when the Church ſhalt be void of the 
King's Incumbent ; becauſe the Inſtitution and Induction of the Clerk 
of him that had the firſt Avoidance is void, and the King doth preſent 
as to his Turn, and ſo only bars the Grantee of the firſt Avoidance from 
preſenting again, and not the other, when the King's Right is ſatisfied ; 
but if one hath the Grant of the firſt Avoidance of a Church; and doth 
preſent a Clerk to the Biſhop, who doth obtain Admiſſion, Inſtitution, 
Inſtallment or Induction thereupon, for any Reward or Promiſe, &c. 
or doth preſent ſuch Clerk to his Avoidance, who within ſeven Years 
before his Acceptance, or taking of ſach Benefice, had obtained Holy 
| | x . Orders 


9 5 The Clergy-Man s Law: Or, Cap. 0 


| Giants of of Orders * reaſon of any corrupt Payment or Agreement, and the Clerk 
dv0W- in either Caſe be inſtituted and induced accordingly, this is a Plenarty, 


fons, &c. 
S and his Turn ſerved, although the Church in both Caſes immediately 


upon the Induction be void; but the King in this Caſe hath not the Turn, 
but he that hath the Right to the next Avoidance after. Stat. 31 Elis. 
c. 6. Paſch. 14 Fac. Winchcomb v. The Biſhop of Wincheſter and Pul- 

leſton, Hi - fi 167. 
The Church If when a Church is void, a Grant is made of the next Avoidance 
3 4 thereof, it ſhall extend to the next that falls after the Church is filled, 
of the next and not of the preſent Turn; by Fitzherbert and Shelly. Hill. 28 H. 8. 
Avoidance, Dyer 26. Mich. 10 & 11 Elia. Agard v. Biſhop of Peterborough, 
1 Anderſon 15. But when the Church is full, if the Patron grants 
proximam Advocationem to one, and after doth grant proximam Advo- 
cationem to another, the ſecond Grant ſhall not extend to give. the 
next Turn after that which was fiſt granted; for that is not proxima 
Advocatio, but ſhall be void: And ſo if a Man being ſeiſed of an Ad- 
Of a third vowſon in Fee, and having a Wife, doth grant the third Avoidance 
arcane. nes Church, the Grantee ſhall not have the fourth Avoidance 
where the Feme hath the third for her Dower, unleſs in theſe Caſes 
the Deed, is more ſpecial. Mich. 22 Fac. M. vodley v. Biſhop of Exeter, 
Manwaring and Edwards, 2 Cro. 691. 20 H. 8. Bro. Preſent, al Egliſe 
52... 35 K, 14. $5. I; Hi Tren. 29H: 8; Dyer 35. 
Co. 8. fol. 144. Mich, 42 Eliz. Williams v. Biſhop of Lincoln, &c. 

3.Cro. 791. 

If A. Patron of an Advowſon doth grant to B. and C. the next 
Avoidance, and doth become bound to C. in an Obligation, that C. 
ſhall enjoy the ſaid Preſentment without any Diſturbance or Claim of 
the faid A. and after B. doth releaſe to A. who (the Church becoming 
void) did offer to join with C. in preſenting. to the Avoidance ; yet it 
was held, that the Obligation was forfeited, although that A. had a Title 
of new, after the Obligation was entred into. Mich. 26 Elis. C. B. 

Blueſos Caſe, 4 Leon. 15 18. Or if a Man bind himſelf in an Obliga- 
tion to procure a Grant of the next Avoidance to be made to another, 
ſo that the other may at the next Avoidance preſent, and doth procure 
a Grant to be made accordingly, and then the Incumbent is made Bi- 
ſhop, ſo that the King preſents by his Prerogative; in this Caſe the 
Condition is not performed by reaſon of theſe Words, ſo that the 


Grantee may preſent, Hill. 29 Eliz, Bingham v. Squires, Leonard 4, 

-. RE 

Next No- Whether the Patron of a Church doth grant proximan Advocationem 

mination. Eccleſiæ de D. hac vice, or that another ſhall have the next Nomination 
of an able Clerk of his Ohatch when it ſhall void ; it is all one in Effect, 
and in the latter Caſe the Grantor is bound to preſent to the Biſhop ſuch 
Clerk ſo by the Grantee named; and if the Grantee be diſturbed, he 
ſhall have his Qyare Iinpedit as Patron; by Rede. 2 8. Kele- 
Way 160. b. 

Of what In- That the Right of Preſenting may of by Deed or Grant, the Grant 

. —.— + muſt be made of that Intereſt, which by Law may be granted: For 

te. tho' whilſt a Church is void; the next Avoidance or Avoidances that 
ſhall happen, or the Inheritance of the Advowſon, may be granted a- 
way, Mich. 42 & 43 Eliz. Leeke v. Biſhop of Coventry; Owen 131. 
yet the void Turn itſelf is not grantable by any common Perſon, for 
that it- is a meer Spiritual Thing, and annexed to the Perſon of him 


that is Patron; and during the Time of the Vacation tis a Thing in 
| | Right, 


Obligations. 
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Right, Power and Authority; a Thing in Action, and in Effect, the Giants ot 


Thing in Poſſeſſion, but only in Action, cannot be releaſed, no more 
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Fruit and Execution of the Advowſon, and not the Advowſon itſelf: N 


and yet the Executor ſhall have it. Paſch. 11 Eliz. Dyer 282. WARNS 
Paſeb. 2 & 3 Phil. and Mary, Agard v. The Biſhop of Peterborough, | 
Dyer 129. 6. and in 1 Anderſon 15. Trin. 10 Eliz. Stephens v. Clark, 

&c. Moor 89. Mich. 30 & 31 Eliz. Brokeſby v. Wickham and Biſhop 

of Lincoln, 1 Leon. 167. Mich. 42 & 43 Eliz, Baker v. Rogers, 

3 Cro. 173. 

And as a void Turn is not grantable, ſo if two have a Grant made Void Turn 
to them of a next Avoidance, and after the Church is void, one doth vet Stantable. 
releaſe to the other all his Right and Title therein, the Releaſe is void ; 

for that the Church being void, the Right of Preſenting not being a 


than it can be granted, and therefore they muſt both preſent, and if "a _ a Re- 
diſturbed, bring their Action in both their Names. Hill. 33 Els. pee: TO" 
Brokeſby v. Biſhap of Lincoln, 1 Anderſon 223. Mich. 31 & 32 Elia. 
Brokeſby's Caſe, 3 Cro. 173. But a Releaſe in this Caſe is good, if it be where good, 
made before the Church is void, and the Party to whom the Releaſe 

is made, may preſent, and if diſturbed, may bring his Writ in his own 
Name. Mich. 39 & 40 Elia. Bennet v. Biſhop of Norwich, 3 Cro. 600. 

Trin. 39 Eliz. Lewis v. Bennet, Moor 467. 

So if the King ſeiſe an Advowſon without Cauſe, ignorans Tituli ſiii, Seizure wich- 
and after the Church doth void, and then he that Right hath, comes, out Cauſe. 
and hath Oufter le mayn, cum exitibus; yet he ſhall loſe the Preſentment 
hac vice, for nothing doth paſs by the Word Exitibus, but the Rents and 
Profits of the Thing, and not the Preſentment ; for that this is no Profit 
to the Patron, but a Pre-eminence only, and the Profit is to the Parſon, 

24 E. 2. 29. and Brooks, Iſſues 21, 20. | 

Though a Grant made of a void Turn by a common Perſon be void, King grants 1 
yet ſuch Grant is good where the King is Grantor, Paſch. 11 Eliz, a void Tun. =_ 
Dyer 282, 300. 9 E. 3. 16 H. 7. 8. in the Caſe of Margaret Coun- | 43H 
teſs of Richmond. Trin. 29 Eliz. Sir Tho. George v. Dalton, 3 Leo- 


nard 196. But if when a Church is void, the King Grants a Manor 


with all Advowſons appendant, the void Turn doth not paſs thereby, 
unleſs he alſo mention it in his Grant. Mich. 14 Eliz. Leon. 3, 17, 61. 


Mich. 13 & 14 Eliz. Hobart 140. Mich. 5 Fac. Fane's Caſe, 2 Cro. 


26. 30 Eliz. Sir Tho. George v. Biſhop of Lincoln and Dalton, Gould(- 
borough 73, and in Owen 53. and in 3 Leon. 196. and in Moor, p. 249. 


9 E. z. 26. Quare Impedit 31, Hill. 18 Eliz. Dyer 348. Paſch. 


13 Eliz. Dyer zoo. 4 Leon. Caſe 339. and 16 H. 7. 8. Againſt this, 


Fitz. N. B. 33. 11. Dyer 269. 2 Roll's Abr. 196. 


A Lapſe cannot be granted by the King, either before its Fall, or A Lapę can. 
after, by Hobart 154, in Colt and Glover's Caſe. And it is ſaid, That ant be Stat.. 
when the King: hath two Titles to one Church, the one as Patron, the 5 
other by Lapſe, if the King grants the Advowſon without an expreſs 
Grant of the preſent Avoidance, the Grantee ſhall not have the Pre- 
ſentment. 16 H. 7. 9 E. 3. Hill. 18 Elix. Dyer 348. Rolls Abr. 2. 

5 | | 

: 8 neither the King, nor any Biſhop can bind themſelves not to fill May not bind 
a Church come to them by Lapſe; becauſe (ſaith Hobart) that were himſelf not to 
Injuria & Malum in je :, Nor can the King, having a Lapſe, grant to 13 
an Intruder, that he will not preſent to the Church; nor to an Uſurper 

upon his Lapſe, that he will not remove his Preſentee: For this were 


a Breach of that Truſt which the Law repoſeth in him, as well for the 
„ Behoof 


\ 


ot mn 


3 90 9 be  Clerg, 7 Man's Low: Or, Cap. x1, 
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e ot 7 Behoof of the true Patron, as for the Good of the Church ; for by this 
Preſentatis Means the Patron ſhould loſe: his Patronage : : By Hobart, in Colt and 


on fozfeited, "0 
9 Glover's Caſe before, Hob. 1 54, 155. "FN 
How Preſent- The other Means by which the Right of Preſenting to a Church may 7 : 
ments pas BY be transferred over by the Act and Conſent of the Party ſeiſed of the 1 
will. fame, is by Deviſe made thereof by Laſt Will and Teſtament; for 
thereby the Right of Preſenting to the next Avoidance, or an Inheri- 
tance of an Advowſon, may be deviſed to any Perſon. Paſch. 13 Fac. 
Sir Edward Pinchin v. Dr. Harris, 2 Cro. 471. And if ſuch Deviſe 
be made by the Incumbent of the Church, the Inheritance of the Advow- 
fon being in him, it is good, tho' he die Incumbent ; for tho' the Teſta- 
WE | ment hath no Effe& but by the Death of the Teſtator, yet it hath an In- 
W ception in his Life-time: And fo it is, tho' he appoint by his Will wh 
i „„ ſhall be preſented by the Executors, or that one Executor ſhall preſent the 
other, or doth deviſe that his Executors ſhall grant the Advowſon to ſuch 
a Man. Tin. 13 Jac. Harris v. Auſtin, 3 Bulftrode 40. Paſch. 13 fac. 
Sir Edward Pinchin v. Harris, 2 Cro. 371. Trin. 13 Fac. Harris v. 
Auſtin, Roll's 1 Rep. 210. 

A. ſeiſed of the Manor and Patronage of Waltham, by Will gives Se: 
per Annum Rent-charge, and the Right of nominating to the Church to 
ſix Truſtees; and thoſe Truſtees when reduced to three, to chooſe others. 
B. the only ſurviving Truſtee, aſſigns his Truſt to others, who nominate 
to the Church, being a Donative. Decreed the Aſſignees of the Truſt, 
tho' the Aſſignment was made by one only who ſurvived, had the Right 5 
to nominate to the Church, and not the Owner of the Manor. 2 Vern. 
748. Attorney General ad relationem 7 racy & Laptoorn- S al. v. Do- 
minam Floyer, Campion, Cooper & al. 

By acknow- Laſtly, It may be added, That the Right of. Preſenting may paſs 
Saen * from one ſeiſed of the fame, by the Patron's acknowledging of a Sta- 
tute, Cc. for if a Perſon having a Manor, to which an Advowſon is ap- 
ndant, doth bind himſelf in a. Statute-Merchant, Sc. and the Statute 

be extended ; ; If the Church doth become void during the Conuſee's 

Eſtate, the Conuſee may preſent, Mich. 32 & 33 Elz, C. B. Kent 

v. Wichall, Owen 49. Mich. 32 & 33. Sir John Arundel's Caſe, Noy. 

But I conceive that an Advowſon in Groſs is not extendable upon a Statute 


Merchant, or of the "_ Jo. Rep. 24. 
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Right of HE Right of Patronage, or Preſenting, may paſs RI the right- 
4a ful Patron to a Stranger, by Forfeiture, and that in ſeyeral Re- 
FAS aa, ſpects: As firſt, upon the Account of a Simoniacal Contract; for in {i 
chap. 8. Caſe, the King hath the Right of preſenting for one Time, or Turn, 
to the Benefice for which ſuch Contract is made. Stat. 31 Elix. c. 6. 


which 


which ſee Chap. 5. That is, if the Clerk be preſented in Purſuance of Patronage 
the Simoniacal Contract, for the Words of the Statute are; If any f9fcited- 


without the Privity either of Patron, or Incumbent. Mich. g Car. 


Car. 2. 1 Siderfin 329. But if he that hath the Right of Preſentation 
only, upon a Nomination made by another, of a Clerk 'to him, without 


made by Simony, that, and the Inſtitution and Induction that followed 


ſuch Clerk. Hobart 167. 


Induction of the Simoniſt, remained void to the King's Preſentment before 
his Death, and his Death cannot make him Incumbent, that was none 
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4. 2 . AG IEP. 


Perſon, &c. ſhall cozruptly Pꝛeſent oz Collate, o; Give and Be. By simony. 
ſtow, &c. And tho' a Clerk without the Privity or Conſent of the Pa- 

tron, doth make a Simoniacal Contract with the Wife, or Friend of the 

Patron, and the Clerk is preſented accordingly, the King ſhall have the 
Turn, Mich. 13 Fac. King v. Cole and Saker, 2 Cro. 385. Hill, 

11 Jac, Sir William Bowyer v. High-Commiſſion Court, 2 Bulſtrode 182. 

The ſame Law, tho' the Contract be only made amongſt Strangers, 


Batoderocłk v. Mackaller, 1 Cro. 331. The King v. Trufſel, Paſch. 19 


the Privity of him that hath the Right of Nomination ; or if an Uſurper 

doth corruptly preſent to a void Church, the Patron, who ought to No- 

minate or Preſent, ſhall not thereby forfeit his Right. 3 et. c. 71. 

For it was ſaid, Mich. 15 Fac. in Winchcomb and Pulleſton's Caſe, Noy 25. 

That the rightful Patron may have a Qyare Impedit after the fix Months 
againſt an Incumbent of an Uſurper that is in by Simony ; and (per Cur”) In an Uſur- 
to ſay in that Caſe, that the Church was full by fix Months, is no Plea ; Per. 

and the Reaſon is, becauſe the Preſentation of the Uſurper's Clerk being 


upon it, were merely void, and ſo the Church never full of the Perſon of 


If he that hath a Benefice by Simony doth enjoy the ſame, as if he King's Turn 
was lawful Incumbent till Death, yet this doth not ſatisfy the King's “ ER 
Turn, but he may preſent afterwards, Paſch. 14 Fac. Winchcomb v. 
Pulleſton, in Hobart 165. and 15 Fac. in Ney 25. and in Brownlow and 
Gouldſborough ; becauſe the Church, notwithſtanding the Inſtitution and 


before, - or otherwiſe alter the Caſe. And if upon the Death of the 
Simoniſt, the rightful Patron, or a Stranger, doth preſent a Clerk, who 
is alſo inſtituted, yet the King may preſent his Clerk; and if he doth, 
the Ordinary muſt admit him; and by his being inſtituted, the Church 


is actually full againſt the other. But if the firſt had been alſo inducted, 
the King could not have outed him, but by Quare Impedit, nor by 


Quare Impedit according to Moor, in Winchcomb's Caſe, Paſch. 18 Fac. 

Moor 177. who holds, that by gaining (after the Death of the Simoniſt, 

and before the King's Preſentment) a Poſſeſſion of the Church upon the 

Patron's Preſentment, the King's Turn is abſolutely loſt; (of which I King's Turn 
doubt.) However, if the King doth ſuffer the Patron's Clerk, that ſuc- left. 

ceeds the Simoniſt, to die Incumbent, he hath then loſt the Turn, which 

by the Simony he was intitled to, as Hobart holds in Winchcomb's Caſe, 
Hobart 166. And the Reaſon why the King may preſent when the Si- Wheretorethe 


moniſt is dead, or remove another's Preſentee, after Induction, is becauſe King may 


preſent when 


the Title being in the King after the Death of the Simoniſt, (in that the che Simoniſt is 
immediate Turn belongs to him) and neither he, nor other Perſon, having dead. 
preſented before, whether the very Patron, or a Stranger, then preſented, 

he doth it but as an Uſurper : And therefore, he may, before the Church 


filled againſt him, preſent, or after the Induction of another's Clerk, as 


well remove him by Writ, as if he had been preſented and ſettled by 

Uſurpation upon the King in any other Caſe, and with as much Reaſon 

after, as before the Death of the Simoniſt ; and that he may not preſent 
after 


CAA Vantage before, is, becauſe he was to have but one Turn only, and the 
firſt, which was ſerved by Ulurpation thro' the King's Neglect to revome 


1 — guilty of ſuch Simony, and their Clerks; for it is enacted: Uhereas 
Favour of * it hath often happened, that Perſons Simoniack, oz Simoniacally 
Patrons, promoted to Benefices, oz Eccleſiaſtical Livings, have enjoyed the 
"Benefit of ſuch Livings many Years, and ſometimes all their Life- 
time, by Reaſon of the ſecret Carriage of ſttch Simontacal Dealing; 
and after the Death of ſuch Simoniack Perſon, another Perſon 
innocent of ſuch Crime, and wo2zthy of ſuch Pꝛekerment, being p2e- 
ſented oꝛ pꝛomoted by another Patron innocent alſo of that Simonta⸗ 
cal Contract, have been troubled and removed upon Pꝛetence of Lapſe 


(02 otherwiſe) to the Pꝛejudice of the innocent Patron in Reverſion, 


and of his Clerk, whereby the Guilty go away with P2ofit of his 
Crime, and the innocent ſucceeding Patron, and his Clerk, are pu- 
niſhed contrary to all-Reaſon and good Conſcience, 


if the Perſon F02 Prevention whereof, Be it enaſted by the King and Queen's 


or tatron molt excellent Majeſties, by and with the Advice and Conſent of the 
victed in te LLO2DS Spiritual and Tempozal, and Commons in this pzeſent Par⸗ 


Life: time of ljament aſſembled, and by the Authozity of the ſame, That after the 


he Fern Death of the Perſon ſo Simontacally pzomoted, the Offence 02 Con: 
tract of Simony ſhall neither by way of Title in Pleading, oz in Evi⸗ 
dence to a Jury, oz otherwiſe, hereafter be alledged oz pleaded, to 

the Pꝛejudice of any other Patron innocent of Simony, oz of his 


Clerk by him pꝛeſented oz p2omoted, upon Pꝛetence of Lapſe to the 


Crown, Metropolitan, oz otherwiſe, unleſs the Perſon Simoniack, 
o Simoniacally pꝛeſented, o2 his Patron, was convicted of ſuch 
Dffence at the Comnion Law, o2 ſome Eccleſiaſtical Court, in-the 
Life-time of the Perſon Simoniack oz Stmoniacally pꝛomoted oz pꝛe⸗ 
ſented; any Law oz Statute to the contrary notwithſtanding, 


| Leaſe made And be it alſo p20vided, enaited and declared by the Authozity 


Peri 2 afozeſald, That no Leaſe, 02 Leaſes, really and bona fide made, 


2 02 hereafter to be made, by any ſuch Perſon, as afozeſaid, Stmo- 


niack. 
niack o2 Simoniacally pzomoted to any Deanery, Pꝛebend, o2 Par⸗ 
ſonage, oz other Eccleſiaſtical Benefice 02 Oignity, ' foz good and 
valuable Conſideration to any Tenant, oz Perſon, not being Pꝛivy 


unto, oz having Motite of ſuch Simonp, ſhall be impeached oz 


avoided, fo2 o2 by Reaſon of ſuch Simony, but ſhall be good and 
effeftual in Law, the laid Simonp notwithſtanding, Stat. 1 W. & 
M. c. 16. 5 | 


Patron dia- As by Simony, ſo by Recuſancy of the Patron, the Right of Pre- 


bled by Re. ſenting may go from him unto others: For it is enacted, 
cuſancy. 5 | 


$:a. 3 Jac. That every Perſon 02 Perſons, that is oz ſhall be a Popiſh Recu- i 


1. 4. 5. ſant convit, during the Time that he ſhall be 02 remain a Recuſant, 
ſhall from-and after the End of this pꝛeſent Seſſion of Parliament, 


be utterly diſabled to pꝛelent to any Benefice with Cure o2 without 


Cure, Pꝛebend, oz any other Eccleſiaſtical Living, oz to collate oz 
nominate to any Free-School, Þoſpital oz Ponative whatſoever, and 
from the beginning of this pzeſent Seſſion of Parliament, ſhall like⸗ 


bile 
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wiſe be diſabled to grant any Avoldance to any Benefice, Pꝛebend, — 


02 other Eccleſiaſtical Living. | | 

* nd that the Chancelloz and Scholars of the Univerſity of Oxford, mts 
ſo often as any of them ſhall be votd, ſhall have the P2eſentatfon, 3 
Nomination, Collation and Donation of and to every ſuch Benefice, e 5.5056. 
Pꝛebend, o2 Eccleſiaſtical Living, School, Þoſpital, and Oonative, u of Ot. 
ſet, lying, and being in the Counties of Oxford, Kent, Middleſex, 

Suſſex, Surrey, Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 
Worceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, Somerſetſhire, 
Devonſhire, Cornwal, Dorſetſhire, Herefordſhire, Northamptonſhire, 
Pembrockſhire, Caermarthenſhire, Brecnockſhire, Monmouthſhire, Car- 
digonſhire, Montgomeryihire, the City of London, and in every City 
and Town being a County of it ſelf, lying and being within any 
of the Limits o2 P2ecinits of any of the Counties afozeſaid, oz in 
oz within any of them, as ſhall happen to be void during ſuch Time 
as the Patron thereof ſhall be and remain a Recuſant convi#, as 
_ aforeſaid. 85 Thy 24 

And that the Chancelloz and Scholars of the CIniverſity of Cam- of the Uni- 
bridge, ſhall have the Pꝛeſentatlon, Momination, Collation, and jy , 
Donation of and to every ſuch Benefice, Pꝛebend, oz Eccleſiaſtical of 
Living, School, Hoſpital, and Oonative, ſet, lying, and being in 
the Counties of Hertfordſhire, Bedfordſhire, Cambridgeſhire, Hunting- 
tonſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, Leiceſterſhire, 
Darbyſhire, Nottinghamſhire, Shropthire, Cheſhire, Lancaſhire, Vork- 
ſhire, the County of Durham, Northumberland, Cumberland, Weſt- 
morland, Radnorſhire, Denbighſhire, Flintſhire, Carnarvonſhire, An- 
gleſeyſhire, Merionethſhire, Glamorganſhire, and in every City and 
. Town being a County of it ſelf, lying within any of the Limits o2 
Precinits of any of the Counties laſt bekoze⸗ mentioned, oz in 02 
within any of them, as ſhall happen to be void during ſuch Time 
as he Patron thereof ſhall be and remain a Recuſant convick, as 
afo2eſaid. „„ 

P2ovided, That neither of the ſaid Chancellozs, no2 Scholars of p:ovic. 
either of the ſaid Univerſities, ſhall pzeſent oz nominate to any Be- = 
nefice with Cure, Pꝛebend, oz other Eccleſiaſtical Living, any ſuch 
Perſon as ſhall then have any other Benefice with Cure of Souls: 

And if any luch Pꝛeſentation o2 Nomination ſhall be had oz made of 
any ſuch Perſon ſo beneficed, the ſaid Pꝛeſentation oz Nomination 
ſhall be utterly void; any Thing in this A to the contrary not- 
withſtanding. Stat. 3 Jac. 1. cap. 5. £ MG 

By this Statute, a Popiſh Recuſant convict is diſabled to Preſent, Cc. If the Ordi- | 
and therefore I conceive, if ſuch Perſon doth preſent, his Preſentation „ 
is void, and the Ordinary may refuſe his Clerk, and ſuffer the Turn to a N WE 
come to him by Lapſe, if that none other preſents who hath a better 
Right: For that the Preſentation is void, is admitted by Jones, in his 
Argument of Knight and Dancer's Caſe, Paſch. 14 Car. 2. 1 Keble 
282, 311. And by Finch, the Clauſe that diſables Recuſants to pre- 
ſent, they being made Excommunicate before, is nugatory ; yet if the 
Clerk be admitted, inſtituted, and inducted upon. a Recuſant's Preſen- 
tation, it may be good to ſome Purpoſes; as againſt all Strangers that 
claim not under the righful Patron, But theſe Matters are not there 
reſolved, therefore Qære. And as to the Lapſe in this Caſe, it was As to the 
in Queſtion, whether the Biſhop can have any Advantage by Lapſe, Fare. 
the Preſentations being veſted in the Univerſities by Act of Parliament? 
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1 And by the Opinion of Hutton, he ſhall not. But Richardſom Chief 
2 Juſtice, and Jelrerton, were of a contrary Opinion, that by the Statute 
the Univerſities were only put in the Place of the Patron ; but the Statute 
never intended to take away the Ordinary's Right, nor to give Liberty to —_—_ 

the Univerſities to preſent when they pleaſed. Mich. 4 Car. C. B, A 

Chancellor and Scholars of the Univerſity of Oxford, v. Biſhop of Lincoln, 
Sir Kenelm Digby and Holmes; Littleton's Rep. 192. but one Duncomb's 

Caſe was mentioned, where it was held that the Univerſities ſhall not be 

bound by an Uſurpation, | ; 

Diſability to Alſo this Statute doth diſable the Recuſant convicted from grant- 

grant away an ing away the Avoidance of any Benefice; and it hath been held, That 

Avoidance. if 2 Perſon being a Popiſh Recuſant, doth, before he is convicted, grant 

the next Avoidance of his Church, yet being afterwards convicted, ſuch 

Grant of his is made void by the Statute, for the material Words of the 

Statute being ſingled by themſelves in this Manner will -ſhew it : Every 

Perſon that ſhall be a Popiſh Recuſant convick, during the Time 

that he ſhall be oz remain a Recuſant, ſhall be diſabled from the be- 

ginning of this Parliament to grant any Avoidance, By which 

it appears, that he is diſabled before his Conviction by the Retroſpect of 

the Act, he being afterwards convicted of Recuſancy. Jin. 11 Fac. 

The Caſe of the Chancellor, Maſters, and Scholars of the Univerſity of 

Oxford, 10 Co. 54. 2 85 ä . 

Or his Ad-. And the Statute, I ſuppoſe, doth alſo diſable a Recuſant in like Man- 
7 for ger from granting his Advowſon for Years, eſpecially to a Friend in Truſt: 

For to this Opinion the Judges did ſeem to incline, tho” they would not 

_ anſwer directly to the Queſtion, when moved to them. Mich. 11 Fac. 


C. B. Hughes, p. 216. 
Veſted in the _ This Statute alſo gives the Avoidances that happen during the Time 


inen that the Patron thereof ſhall be and remain a Recuſant convict, to one 
or other of the Univerſities; and when, by Virtue thereof, the Preſen- 
tation, hac vice, is once veſted in the Univerſity, altho' that afterwards 
the Recuſant conformeth himſelf, or dieth, yet the Univerſity ſhall pre- 
ſent. Trin. 11 Fac. The Caſe of Chancellor, Maſters, and Scholars of the 
Univerſity of Oxon, 10 Co. 54. a. Cawley's Law againſt Recuſants 230. 
And I conceive, that the next Avoidance is veſted in the Univerſity by 
the Conviction. | - 
Miſnomer of Tho” the Statute doth give ſuch Avoidances to the Univerſities, by the 
che Name of. Name of the Chancellor and Scholars, and they ſue for the ſome by 
fity. the Name of the Chancellor, Maſters, and Scholars of Oxford, or Cam- 
bridge, which is the true Name of the Univerſity ; yet they ſhall have 
the Benefit of this Act, notwithſtanding the Miſnomer in it: For in an 
Act of Parliament miſ-naming of a Corporation, when the expreſs Mean- 
ing appeareth, will not avoid the Act, no more than in a Will; for both 
are to be taken according to the Meaning of thoſe that are Parties to 
them: And theſe Clauſes that give the Benefit to the Univerfities ate pri- 
vate Clauſes, whereof the Judges, without pleading of them, cannot take 1 
Notice; and therefore, the Judges ought to take them as they are pleaded. =_ 
Trin. 11 Jac. The Caſe of the Chancellor, Maſters, and Scholars of the 
Univerſity of Oxford, 10 Co. 57. b. | 
Upon Seiſare But notwithſtanding this Statute, if a Popiſh Recuſant be ſeiſed of a 
A . Manor, to which an Advowſon is appendant at the Time of his Con- 
viction, and for Non- payment of twenty Pounds by the Month, the King 
daoth ſeiſe into his Hands two Parts of ſuch Manor, tho' there be no 


Mention made in the Inquiſition and Seiſure eſpecially of the Advowſon, 
| yet 
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et becauſe the Statute. of 29 Elia. gives two Parts of the Recuſant's Patronage 
Poſſeſſions to the King, two Parts of the Advoyyſon will follow the two 9 
Parts of the Manor, and the King, and not the Chancellor and Scholars . 
of either Univerſity, will have Title to preſent to two Turns. Mich. 
14 Fac. Chancellor and Scholars of Cambridge v. Walgrave, Hobart 127. 

Or if a Recuſant be ſeiſed of an Ado fon in Groſs, and the King, Advowſon in 
by Virtue of the Statute of 3 ec. c. 4. which gives Power to the 59" {eiled as 
King to ſeiſe two Parts of a Recuſant's Lands and Hereditaments, doth | 
ſeiſe the Advowſon as a Part of his two Parts, the Advowſon is then h 
in the King, and the Univerſity ſhall not preſent to the Avoidances that 
ſhall happen during the Recufant's Recuſancy ; becauſe the Univerſi- 
ties have no other Intereſt than as a Biſhop to preſent by Lapſe, and 
not a real Eſtate ; For that the Recuſant, notwithitanding their Right, 
and his Diſability by the. Statute to preſent, remains Patron as to other 
Purpoſes; as to confirm a Leaſe of the Incumbent, unleſs the King 
doth ſeiſe it, and then the King is Patron pro Tempore, and not the 
Recuſant, and ſo the Univerſity cannot have the Right of preſenting 
to the Advowſon, as to an Advowſon whereof a Recuſant is ſeiſed. | 

So if a Recufant be attainted of Treaſon, or Præmunire, or out- Recufant at- 
lawed in a perſonal Action, he ceaſes to be Patron, and the Univerſity m__ . 
ſhall not preſent: And ſo, tho' a Recuſant be diſabled to grant away OO 
any Avoidance by the aforeſaid Statute 3 Jac. g. yet he may, during 
his Recuſancy, grant away his Pationane” in Fee to another, or in 
Tail, for Life, or for Years; and by ſuch Grant he ceaſes to be Patron 
in Poſſeſſion, during the Continuance of ſuch Eſtate by him granted; 
and the Univerſity loſes the Advantage of preſenting, tho he continue 

Recuſant: And the Reaſon why the Grant of the Advowſon for Years 
is out of the Statute, and not within the Words zext Avoidance, is 
becauſe the Advowſon is ſo in him that hath the Grant of it for 
Vears, that he may accept of a Releaſe in Fee from the Patron in 
Fee; whereas, by the Grant of two or three Avoidances, the Patro- 
nage is not ſevered, neither may ſuch Grantee accept of ſach Releaſe 
from the Patron ; (but Jure) Whether theſe Grants ſhall defeat the ” 
Univerſity ; for that by the Words of the Statute, the Recuſant is diſ- | 
abled to grant any Avoidances ; which may admit of a large Interpreta- 
tion ? However, it is admitted, that if ſuch Grants be made by Covin Grants made 
of the Recuſant, the Statute of the 3 Fac. c. 5. ſhall extend to give the by Covia. 
Univerſity the Avoidance : Yea, and altho' that one doth grant an Avoid- 0% 
ance before he is a Recuſant, and then turns Recuſant, unleſs the Re- 
cuſancy doth follow by Covin of the Grantor, on purpoſe to defeat his 
Grantee ; as was the ſaid Caſe of The Chancellor of Oxford, Co. 10. And 
the Law is owned to be the ſame, in caſe the Fee of the Advowſon, 
before the Recuſancy, be granted by Covin ; but then Covin in theſe 
Caſes ſhall not be intended, unleſs it be averred. Theſe Things were gyerment. 
held, and delivered by Jones Juſtice, in his Argument, whereby he held, 
as the chief Point, That the King by his ſeizing of a Recuſant's Ad- 
vowſon in Groſs, did defeat the Univerſity of the Avoidance : With 
whom tis ſaid, that Hobart and Winch did agree, as to that Que- 
ſtion ; but Hutton, contra, Hill. 29 Fac. Standen, &c. v. Univer- 
ſity of Oxford, and Witton, Jones 17, But a Diſcontinuance of 
the Suit was cauſed by one of the Plaintiffs, and ſo no Judgrhent 
iven. 
e If a Recuſant hath Right of Nomination to a Buder, and another Recuſant 
hath the Right of Preſentation, yet the Recuſant is diſabled by this <abled to 
Act nominate. 


we Statute, yet that ſhall extend as well to Nomination: For the Intent 
of the Act is to prevent Recuſants to appoint who ſhall be Incumbent, 
and the Caſe of Nomination is in equal Miſchief with that of Preſen- 
tation, and in the ſubſequent Clauſe, the Right of Nomination is given 
to the Univerſities, as well as Preſentation. Cawley's Laws againſt 
Recuſants 228, 229. In a N. 
Aller ation by verſities, it muſt be alledged, That the Party was a Recuſant convict 
the Univerſi- at the ſame Time when the Church became void; for without ſhewing 


00s that, they do not enable themſelves to preſent. Cawley's Law again/t 


Recuſants 230. Then ſuppoſe the Caſe to be, That A. is a Recuſant 

Pardon. convict, and by Pardon that Conviction is pardoned, (as it hath been 
held it may) and then the Church becomes void: I conceive, the Uni- 

verſity ſhall not have the Preſentation, for that the Patron was no Re- 

cuſant convict at the Time the Preſentation became void, his former 


Conviction being taken away by the Pardon: For the Pardon hath 


Party re- not only pardoned the Conviction, but alſo reſtored the Party to his 
ttored. Ability, notwithſtanding that he do not conform; for the Word 
Convif is to be underſtood throughout the whole Statute, altho' that it 

be left out in the Middle of the Sentence in the ſaid Statute, which 

EnaQs, That every Perſon who ſhall be Recuſant convict, during the 

Time that he ſhall remain a Recuſant (and ſays not convict) ſhall be diſa- 

bled to preſent to any Church, &c. Trin. 4 W. & M. C. B. The Lord 

Petre v. The Univerſity of Cambridge and Woodroffe, 3 Levinz 332. And 


indeed, no Perſon, ſtrictly ſpeaking, can properly be faid to be a Re- 
cuſant, before he be convicted of it; for 'tis the Conviction which in Law 


is the Proof and Evidence of his Recuſancy. It bath alſo been Enact- 


ed, That, 


1 N. & NM Þereas in and by a certain Clauſe mentioned in one Ack of 
Sell. 1. c. 26. Parliament made in the third Pear of the Reign of King 
epi Recu- James the Firſt, intitled, An Act to prevent and avoid Dangers which 

Popith Recuſants; it is enafed, That every Perſon 


to preſent to may grow by | | |; 
Benefces, Sc. gy Perſons, that is oz ſhall be a Popiſh Recuſant Convie#, during 


the Time that he ſhall be oz remain a Recuſant, ſhall from and 
after the End of that p2eſent Sefſion of Parliament, be utterly dif- 
abled to p2eſent to any Benefice with Cure oz without Cure, Pꝛe⸗ 
bend, oz any other Eccleſtaſtical Living, oz to collate oz nominate to 


any Free-School, Hoſpital, oz Oonative whatſoever, and from the 


beginning of the ſaid Parliament, ſhall likewiſe be diſabled to grant 

any Avoidance to any Benefice, Pꝛebend, oz other Eccleſiaſtical 

L iving, 
Other Perſons Ee it enacked by the King and Queen's moſt excellent Majeſties, 
— by and with the Advice and Conſent of the Lozds Spiritual and 
ſcribe the De. Tempozal, and Commons in this pꝛelent Parliament aſſembled, and 
claration, Se. Hy Authozity of the ſame, That every Perſon who ſhall refuſe oz 
negleft to make, repeat, and ſubſcribe the Declaration mentioned in 

one Ack of this pꝛeſent Parliament, intitled, An Act for the better 

ſecuring the Government, by Diſarming Papiſts, and reputed Papiſts, 

when the ſame ſhall be tendzed to ſuch Perſon by any two 02 moze 


Juſtices of the Peace, as in the ſaid Aﬀ is enafted, oz who ſhall upon 


Notice given, as in the ſaid Ack is directed, refuſe oz kozbear to 


appear befoze them, fo2 the making, repeating, and ſtibſcribing 


thereof, and ſhall thereupon have his Name, Surname, aun e 
; lace 
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Patronage Act to nominate: For altho' only the Word Preſent be uſed in the 


gare Impedit brought by either of the Uni- 
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behalf limited, enafen and pꝛovided. 


ot. 
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ons, to be holden koz the Shire, Riding, Diviſion, 02 Liberty, foz ZZ, 


which ſuch two Juſtices ſhall be Juſtices of the Peace, by the Clerk 

of the Peace, 02 Town-Clerk, as in the laid Act is appointed; every 

ſuch Perſon ſo reco2ded ſhall be, from and after the Time of ſuch 
Reco made, adjudged, taken and eſteemed, Diſabled to make ſuch . 
Pꝛeſentation, Collation, Momination, Donation, oz Gant of any enten 2s 
Avoidance of any Benefice, Pꝛebend, oz Eccleſiaſtical Living, as fully as Popitk 
fully and amply, as if ſuch Perſon were a Popſſh Recuſant convict Neculans. 
by the Laws oz Statutes of this Realm; any Law, Statute, oz 

Uſage to the contrary notwithſtanding. And that the Chancelloz 


and Scholars of the Univerſity of Oxford, and the Chancelloz and 


Scholars of the Univerſity of Cambridge, by what Name o2 Mames 
ſoever they o2 either of them are inco2pozated, ſhall reſpetively have 

the P2eſentation, Nomination, Collation, and Donation of and to 
every ſuch Benefice, Pꝛebend, oz Eccleſiaſtical Living, School, And he 


Hoſpital and Donative, ſet, lying and being in the reſpective Coun- ehe 


ties, Cities, and other the Places and Limits in the ſaid A of the Universcics 
Third of King James mentioned, as in and by the ſaid Act is di⸗ 3 the 
refed and appointed, ſo often as any of them ſhall become void, "ee" 
accozding to the Limitations, Oireftions, and P2oviſions in that 

And be it farther enaſted by the Authozity afozeſaid, That where The Truttees = 
any Perſon o2 Perſons are 02 ſhall be ſeiſed oz poſſeſſed of any Ad- l For" Le. 


cuſants con- 


vowſon, Right of Pzeſentation, Collation, oz Nomination, to any vie diablea 


ſuch Eccleſiaſtical Living, Free-School, o2 Hoſpital, as afozeſaid, «© prefer:. 
in Truſt koz any Papiſt o2 Popiſh Recuſant, who ſhall be convited ““ 


02 diſabled, accozding fo the true Intent and Meaning of the ſain 
Statute, made in the Third Pear of the Reign of the ſaid King 
James the Firſt, o2 by this pꝛeſent Ac; every ſuch Perſon and Per⸗ 
ſons ſo ſeiſed and poſſeſled in Truſt fo2 any Papiſt oꝛ Poptſh Recu- 
ſant convit oz Diſabled, ſhall be and are hereby adjudged to be dif: 
abled to Pꝛeſent, Nominate, oz Collate to any ſuch Eccleſiaſtical 
Living, Free-School, o2 Þoſpital, oz to grant any Avoidance there⸗ 


ok; and their and every of their Pꝛeſentations, Nominations, Col- 
lations and G2ants, ſhall be null and void to all Intents and JIur- 


poſes whatſoever ; and the Chancellozs and Scholars of the ſaid re⸗ 
ſpeftive Univerſities, as afozeſaid, upon every Avotdance, ſhall have 
the Preſentations, Nominations and Collations, to ſuch Eccleſiaſti- 
cal Livings, Free-Schools and Þoſpitals, in ſuch manner as they 
ſhould have the fame, in caſe ſuch Recuſant conyif, oz diſabled, 
were ſeiſed oz poſſeſſed thereof. | | 
And in caſe any Truſtee oz Truſtees, 02 Moztgagee oꝛ Gzantee of The Truſtees, 
any Avoidance, hereafter P2eſent, Nominate, oz Collate, oz cauſe to Þoes*<* 


and Grantee? 


be pꝛelented, nominated oz collated, any Perſon to any ſuch Eccle⸗ to give No- 


ſiaſtical Living, Free-School oz Poſpital, whereof the Truſt ſhall dice of any 


be fo2 any Recuſant convi# oz diſabled, without giving Notice of the * 
Avoidance in Writing to the Gice⸗Chancelloz fo2 the Time being ok preſent, &-. 
the Univerſity, to whom the Pzeſentation, Momination, oz Collation 

ſhall belong, accozding to the true Intent of this Ac, within Chzee 

Months after the Avoldance ſhall happen, ſuch Truſtee oz Truſtees, 
Moztgagees 02 Ozantees, ſhall kozfeit and pay the Sum of Five Forfeiture. 
hundzed Pounds to the ſaid reſpeitive Chancellozs and Scholars of 


either of the ſaid Univerſities, to 8 luch Pꝛeſentation, Momina- 
| | C 


tion, 


„ 
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Chancellor, 
Ee. not to 
preſent one 
having ano 
ther Benefce. 


Proviſo. 


tion, 92 Collation hall. belong, a to the true Intent of: this 
pꝛeſent Aﬀ, fo be recovered in any ok their Bajeſfties Courts of Re- 
cozd, by Aﬀion of Debt, Bill, Plaint, 02 Inkozmation, wherein no 
Eſſoin, Pzotetion, az Wager of Law ſhall. be allowed. 

Movided always, That the ſaid. Chancellozs, and Scholars, of 


either of: the laid Aniverſities, ſhall not Pꝛelent oz Nominate ta 
any Benefice with Cure, Pꝛebend, oz other Ectleſiaſtical Living, 


any Perſon as ſhall then have any other Benefice with Cure of 
Souls; and it any fuch Preſentation ſhall be had oz made of any 
ſuch Perſon ſo beneficed, the ſaid Pꝛeſentation ſhall be utterly void; 
any thing in this Aﬀ to the contrary notwithſfanding, 
Pꝛovided, That if any ſuch Perſon ſo p2eſented, o; nominated to 


any Benelce with Cure, ſhall be abſent from the lame above the 


How the Per- 
ſon may be 

diſcharged of 
the Diſability. 


Stat. 7, 8 N. 
3.0. 35: 


Refuſing 
Oaths. 


Space of Sixty Days in any one Pear, that in fuch Cale the ſatu 
Benefice ſhall become void. 

P2ovided nevertheleſs, That if any ſuch Perſon ſhall pzeſent him⸗ 
ſelf befoze the Juſtices off the Peace at the General Quarter:Sefli- 
ons to be holden fo2 the County, Riding, Diviſion oz Liberty where 


N r 9 * SE 14 1 


his Name was recozded, and ſhall there in open Court make, re⸗ 


peat and ſubſcribe the ſaid Declaration, and take the ſeveral Daths 


contained in one Ac of this preſent Parliament, intitled, An Act 
for the Abrogating of the Oaths of Supremacy and Allegiance, and ap- 


pointing other, Oaths, he ſhall from thencefo2th be diſcharged of and 
from the laid Diſabflity, and be enabled to make ſuch Pz2eſentation, 
Collation, Nomination and Donation, and Gzant ok any Avoidance 
to any Benefice, Pꝛebend oz Eccleſiaſtical Living, School oz Þoſpt- 
tal, as if this Ai had not been made, Stat, 1 W. & Mar. Seſſ. 1, 


cap. 20. 


Note ; Stat. 3 Jac. 1. c. 5.:extends to all Avoidances, as well before 
as after Convidtion ; ; and a Conviction upon Strat. 1 W. & M. for not at- 
tending to take the Oaths, &c. is a ſufficient Conviction. Compns 169, 
&c. 181, &. Fitæberbert v. Chancellor, &c. of Oxford & al. 

It hath alſo been pods by 7, 8 . k. 47. de the Effect follow- 


ing, VIZ, 


That from and after the Firſt Dap of May 1696. all and every 
Perſon and Perſons, who ſhall refuſe to take the Oaths mentioned 
and appointed to be taken, in an Act of ar oye made in the 
Firſt Pear of his Majeſty King William and the late Queen of 


| Bleſſed Memozp, intitled, An Act for Abrogating of the Oaths of Su- 


To forfeit, 
Fc. as Popiſh 
Recuſants 
convict, 


premacy and Allegiance, and appointing. new Oaths, or either of them, 


when tendzed to him oz them by any Perſons lawfully authozized 10 


adminiſter and tender the ſame, oz ſhall refiiſe oz negleck to appear, 


being lawfully ſummoned fo2 that Purpoſe, ſhall, until he o2 they 


have duly taken the ſaid Daths, be liable to incur, fozfeit, pay and 


Upon Refu- 
fal, the 
Names to be 
recorded, &fc. 


ſuffer the Penalties, Fozfeitures and Diſabilities, which by the Law 
and Statutes now in Force are inklicked on Popiſh Recuſants 
convie. 

And the Perſons ſo tendzing the ſaid Daths, ſhall upon every Re- 
fuſal o2 Default of Appearance as akozeſaid, recozd in Parchment 
the Ch2iſtian and Surnames, and Places of Above of the Perſon 02 
Perſons ſo refuſing, oz not appearing within the Time of Tender, 


and Gall certify the laid Reco2d to the Juſtices of Aſlile at their next 


I Seſlions 
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Seflions m the came County, who ſhall foxthwith eſtreat and certify — 
the ſame into the Exchequer, to be there entred ok Recozd, that the 
ſaſd Court of Exchequer may thereupon iſſue out ÞP2oceſs again the 


Lands and Goods of the faiv Perſon and Pertons, as againſt Popiſh 


Recuſants convict. 
That if any Þerſon ſhall, after the ſaid Firſt Day ok May, mali- Concerning 
ciouflp by Uiriting, Pzinting, Pzeaching, Teaching, oz adviſed wine 
Speaking. utter, publiſh oz declare, That his then Pajeſty was not ee 
the Lawful and Righful King ok theſe Realms; oz that the late * 
King James, o2 the pꝛetended Pʒince of Wales hath any Right oꝛ Title 


to the Crown of theſe Realms, oz any other Perſon, otherwiſe than 


üccozding to an AX made W. & M. intitled, An Act declaring 
the Rights and Liberties of the Subject, and Settling the Succeſſion of 
the Crown; ſuch Perſon, being thereof lawfully convifed, ſhall fncur 
the Oanger and Penalty of a Præmunire, mentioned in the Statute 
of Præmunire made 16 R. 2. 
Alſo by the ſaid Act tis provided, That Quakers, who Hall make and Saler, De- 


 fubſcribe the Declaration of Fidelity mentioned in an Act made 1 W. canin of 


& M. cap. 18. and ſhall pꝛoduce ſuch Witnefſes and Certifices ass 


are by the ſaid At required, p2oving themſelves to be Quakers, and Certificates. 
ſtall alſo own King William to be Right and Lawful King of theſe 
Realms, (hall be exempted from the Penalties and Fozkfeitures of 
this Ad p20vided fo? ſuch as ſhall refuſe the Paths afozeſaid, 

Pꝛovided always, That all oz any of the Pains, Penalties oꝛ Dil. Pardon under 


1 abilities, to be incurred by any Perſon as a Poptſh Recuſant convie, Sel 9 15 


fo2 not taking the Daths akozeſald, may be pardoned oz diſcharged by 


the King under the Puvy Seal, notwithſtanding this Ad. 
Stat. 12 Ann. Sell. 2. ch. 14. Tecites, that by the faid Act 3 Tac. 1. 


& 1 MW. & M. The Preſentation, Nomination, Collation, and n 
of and to Benefices, Prebends, or Ecclefiaſtical Livings, Schools, Hoſpi- 
tals and Donatives belonging to Popiſh Recuſants, and other Perſons there- 
by diſabled to Preſent, Collate or Nominate, are given to the two Univer- 


ſities; but they are fo given only where ſuch Perſons are and ſtand con- 


victed by ſuch Ways and Means, as in the ſaid recited Acts are mentioned 
and provided; which Acts do nevertheleſs prove ineffectual for ſuch Purpoſes, 
by reaſon ſuch Patrons are not convicted, or not in ſuch Manner as the ſaid 


Effectual, and for the ſpeedier and eaſter Veſting the Preſentation to ſuch 
Benefices in the two Univerſities, according to the Intention of the ſaid 


Laws, it is Enacted, That every Papiſt o2 Perſon making Þ2ofeftion 


of the Popiſh Religion, and every Child not being a Pꝛoteſtant, 
under the Age of one and twenty Years of every ſuch Papiſt o2 Ber- 
(on pꝛokeſſing the Popiſh Religion, and every Moztgagee, Truſtee 
02 Perſon any ways intriuſted, directly 02 indireckly, mediately oz 
immediately, by oz koz any ſuch Papiſt o: Perſon making Pꝛo⸗ 
keſſion of the Pꝛopiſh Religion, o2 ſuch Child as akozeſald, whe⸗ 
ther ſuch Truſt be declared by Writing, 82 not, ſhall from and 
after the tenth Day ok July, which ſhall be in the Pear of our Loꝛd 
One Thouſand ſeven Hundzed and Fourteen, be diſabled, to D!eſent, 
Collate o: J2ominate ta any Benefice, Pꝛebend oz Eccleſiaſtical 
Living, School, Hoſpital oz Donative, oz to Gzant any Avoidance 
of any Benefice, P2ebend oz Eccleſiaſtical Living, and that every 
ſuch Preſentation, Collation, Momination and Gzant, and every 
Admiſſion, Inſtitution and Indukion to be made thereupon, ſhall be 
utterly 
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utterly void and of no Effet to all Intents, 'Confiruifons and — 
poſes whatſoever, and that in every ſuch Caſe, the Chancello2 and 
Scholars of the Univerſity of Oxford, and the Chancelloz and 
Scholars of the Aniverlity of Cambridge, by what Name o2 Names 

ſoever they 02 either of them are incozpozated, ſhall reſpeively have 
the Pꝛeſentation, Momination, Collation and Donation of and to 
every ſuch Benefice, Pꝛebend oz Eccleſiaſtical Living, School, Þo- 
ſpital and Oonative, ſet, lying, and being in the reſpetive Counties, 
Cities, and other Places and Limits in the ſald Ack of the third 
Pear of King James mentioned, as by the ſaid at is appointed in 
the Caſe of a Popiſh Recuſant Con vic. 

And it is further Enacted, That from and after the ſad tenth Day 
of July, when, and as often as any Pꝛeſentation to any Benefice 
o2 Eccleſiaſtical Living ſhall be byzought to any Archbiſhop, Biſhop, 
oz other ©2dinary, from any Perſon who ſhall be reputed to be, oz 
whom ſuch Archbiſhop, Biſhop, oz other D2dinary, ſhall have Cauſe 
to ſuſbeft to be a Papiſt, oz Truſtee of any Perſon making Pꝛo⸗ 
feſlion of the Popiſh Religion, 02 ſuſpeited to be ſuch ; ſuch Archbi⸗ 
ſhop, &c. map, and he is hereby required, to Tender '02 Adminiſter 
to every ſuch Perſon, if p2eſent, the Declaration againſt Tranſub- 
ſfantiation, ſet down and exrpzefſed in an Ac of Parliament, made in 
the five and twentieth Pear of the Reign of the late King Charles the 
Second, Intitled, An Act for preventing Dangers which may happen 
from Popiſh Recuſants, to be by ſuch Perſons made, repeated and 
ſubſcribed; and in caſe ſuch Perſons ſhall be abſent, the ſaid Arch⸗ 
biſhop, &c. ſhall by Motice in Uiriting, to be left at the Place of 
Þabitation of ſuch Perſon, appoint ſome convenient Time and 
Place, when and where {uch Perſon ſhall appear befo2e ſuch Archbi- 
ſhop, &c. o2 ſome Perſon to be authozized by ſuch Archbiſhop, 8c. 
by Commiſſion under his o2 their Seal of Office; and upon ſuch Ap- 
pearance the ſaid Archbiſhop, &c. oz ſuch Commiſſioners, ſhall ten- 
der 02 adinfniſter the laid Declaration, to the Perſon making ſuch 
Pꝛeſentation; and fn caſe ſuch Perſon ſhall negle# oz refuſe to 
make, repeat and ſubſcribe ſuch Declaration, when the ſame ſhall be 


| ſo tendzed as afozeſatd, oz ſhall negief oz refuſe to appear bekoze 


luch Archbiſhop, &c. oz fuch Commiſſioners, upon fuch Notice as 
alozeſaid, that then luch Pꝛelentation ſhall be utterly void and of 
none effeck; and in every ſuch Caſe, ſuch Archbiſhop, &c. ſhall with- 
in ten Days next after ſuch Megleck o2 Refuſal, ſend and give a Cer⸗ 
tificate under his o2 their Seal of Office of ſuch Neglet oz Refuſal, 
to the Uice-Chancelloz fo2 the Time being of that Cniverſity, to 
whom ſuch Pzeſentation would of right belong, if ſuch Perſon fo 
preſenting had been a Popiſh Recuſant Convick. Ind it ſhall be 
lawful, to and fo2 the Chancelloz and Scholars of ſuch Aniverſity, 
to preſent a Perſon qualified accozding to the ſald Aﬀs, to ſuch Be- 
nefice oz Eccleſiaſtical Living; and the Pꝛelentation to ſuch Bene- 
fice oꝛ Eccleſiaſtical Living fo2 that Turn only, is hereby given unt 
and veſted in them fo2 that Jurpoie; any Patter, Clauſe, oz 
Thing contained in either of the ſaid founer recited Uits to the 
contrary thereof notwithſfanding. 

And fo2 the better Dilcovering of all ſecret Truſts and kraudu⸗ 
lent Conveyances, made by Papiſts oz Perſons making Pꝛokeſſion 
of the Popiſh Religion, of their Advowſons and Right of Pꝛeſenta⸗ 
tion, Nomination and Donation, to UAE Benelices 0? . 

lvings; 
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Livings; It is further Enacted, That when the Pꝛeſentation ot any Nanny -* 
Perſon pꝛeſented to any Benefice oz Eccleſiaſtical Living ſhall be 9 


brought to any Archbiſhop, &c. the ſaid Archbiſhop,” &c. bekoze he 


gives Inſtitution, is to examine the Perſon p2efſented upon Dath, 


whether, to the bet and utmoſt of his Knowledge and Belief, the 
Perſon 02 Perſons who have made ſuch Pꝛeſentation, be the true 


and real Patron oz Patrons ok the ſofo Benelice o2 Eccleſiaſtical 
Living, oz made the ſafd Pyeſentation in his oz her, oz thelr own 
Right, o2 whether ſuch Perſon oz Perſons be not meDiately oz im⸗ 
mediately, diretly oz fndirefly, Truſtee 02 Truftees, 02 any wap in- 
truſted fo2 ſome other, and what Perſon, o2 Perſons by Mame, who 
is 02 are Papiſts, oꝛ make Pꝛokeſuon of the Popiſh Religion, oz the 


Childzen of ſuch, oz fo2 any other, and what Perſon oz Perſons, 


o: what he knows, has heard oz believes, touching oz concerning 
the lame; and if ſuch Jerſon ſo p2eſented refuſes to be ſo examined, 
02 ſhall not anſwer directly thereto, then ſuch Preſentation ſhall be 


void. 


And it is further Enacted, That the Chancelloz, &c. of the re⸗ 
ſpeftive Univerſities, to whom the Pꝛeſentation to ſuch Benefices, 


Kc. ſhould belong, in caſe the rightful Patrons had been Popith® 
- Recuſants Convift, and their Pꝛelentees oz Clerks, fo2 the better 


Diſcovery of ſuch ſecret and fraudulent Truſts, created by oz fo? 
ſuch Papiſt and their Childzen, to exhibit their Bill in any Court 
of Equity againſt ſich Perſon oz Perſons pzefenting, and ſuch 


Perſon oz Perſons as they have reaſon to believe to be the Ceſtuy 
que Truſt of the Advowſon of ſuch Benefice, oz any other Perſon 
who they have Catiſe: to ſuſpet may be able to make any other oz 


further Diſcovery of ſuch ſecret Truſts and P2aitices, to which 
Bill the Defendants therein named, being duly ſerved with the 
P2oceſs of the Court in which the ſaid Bill ſhall be erhibited, ſhall 
kozthwith direftly anſwer to the Fats charged and inquired in the 


ſain Bill, at the Oifcretton of the Court where ſuch Bill ſhall. be 


erhibited; and in caſe the Defendants, oz any ok them, ſhall refuſe 


oz negleit to anſwer the ſaid Bill in ſuch reaſonable Time, as ſhall 
be fo2 that Purpoſe allowed and appointed by Oiſcretion of the ſaid. 


Court where ſaid Cauſe ſhall be depending (the Diſtance ok Place 
and Circumſtances of the Defendant oz Defendants conſidered), then 
and in ſuch Caſe the laid Bill ſhall be taken pro Confeſſo, and be 
allowed as Evidence againſt ſuch Perſon ſo neglefing and refuſing, 
and his Truſtee oz Truſtees, and his and their Clerk; p2ovided that 
every Perſon having fully anſwered ſuch Bill in ſuch Court of 
Equity, and not knowing any thing of any ſuch Truft koz a Papiſt 
o; other Perſon diſabled, as afo2eſatd, ſhall be fntitled to his Coſts, 
to be taxed accozding to the Courſe of the Court. 

And it is Enacted, That the Court, where any Quare Impedit ſhall be 
hereafter depending, at the Jnſtance of either of the ſaid Chancellozs, 
&c. 02 their Clerk, being Plaintiffs o2 Defendants in ſuch Suit, by 
Motion in open Court, at their Diſcretion to make any Riile oz 


Odder, requiring Satisfaition upon the Dath of Patron and his 


1 


Clerk, who in the ſaid Suit ſhall conteſt the Right of the ald 


University to pzeſent to ſuch Benefice, &c. by Examination of 
them, oz either of them in open Court, oꝛ by Commiſſion under the 
Seal of ſuch Court koz Examination of them, &c. oz by Affidavit, 
as the ſaid Court ſhall find moſt proper, in Over to the 2 
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r of any ſecret Truff, &c. relating to the ſaid Pꝛeſentation then fn 
S 7 and in caſe it appear to the Court, upon the Examina⸗ 
on of ſitth Patron and Clerk, oz either of them, that the ſain 
gs is but a Truſtee fo2 ſome other Perſon, &c. that then the 
aſd Patron and his Clerk ſhall diſcover who ſuch! Perſon oz Per⸗ 
ſons are, and where he, ſhe, oz they, live oz inhabit; and upon their 
_ Refuſal to make ſuch Oiſcovery, oz to give ſuch Sattiskackion as 
afozeſaid, : they ſhall be puniſhed as Perſons that are guilty of a 
Contempt of the ſaid Court; and in caſe ſuch Patron, oz his Clerk, 
_ ſhall diſcover the Perſon koz whom the ſato Patron fs a'Truſtee ; 
then and in ſuch Caſe the ſaid Court, upon Motion made in open 
Court, ſhafl make a Rule oz Oꝛder, that the Perſon oz Perſons, fo2 
whom the ſaid Patton is a Truſtee, ſhall in the faid-Court, oz befoze 
Commiſſioners to be appointed fo2 that Purpoſe, under the Seal 
of the laid Court, make, repeat and ſtibſcribe the Declaration againſt 
Tranſiubſtantiation herein befoze mentioned, and likewiſe, on Pain 
of incurring a Contempt againſt the ſaid Court, give ſuch further 
Satisfaction upon Dath, touching oz relating to the ſaid Truſt, as 
the ſaid Court ſhall think fit ; and ſuch Perſon ſo required to make, 
repeat and ſibſceibe the ſaſd Declaration, and rekuſing oz neglefting 
bo to do, ſhall be deemed a Popiſh Recuſant Convift, in reſpet of 
ſuch P2eſentation. Re > SHIT - 
Aud it is further Enacted, That the Anſwer. of ſuch Patron and 
Jatrons, and the Perſon ko; whom he oz they are any wap intruſt⸗ 
ed, and his and their Clerk, oz any of them, and his and their, oz 
unp of their Examinations and Afﬀivavits taken, as afozeſaid, &c. 
v2 by any Archbiſhop, &c. oz the Commiſſioners, as afozeſaid, 
(which Examination ſhail therefoze be reduced into. Writing, and 
figned by the Party examined) ſhall be allowed as Evidence againſt 
ſuch Patron fo preſenting, and his Clerk. 
Provided always, That no ſuch Bill, no2 any Diſcovery to be 
made by any Anſwer thereunto, o2 to any ſuch Eramination, as 
afozeſatd, ſhall be made nſe of to ſubjeck any Perſon making any 
ſuch Diſcovery, o2 not anſwering fuch Bill, to any Penalty oz Foz⸗ 
fciture, other than the Loſs of the Pꝛeſentation then in Queſtion. 
And it is further Enacted, That in caſe of any ſuch Bill oz Bills 
of Diſcovery, as afozeſafd, exhibited in any Court of Equity by the 
CThancelloz, bee. oz their Pꝛelentee, no Lapſe ſhall incur, no2 Ple⸗ 
narty be a Bar againſt ſuch Chancelloz, &c. in reſpeft of the Bene⸗ 
fice oz Eccleſiaſtical Living, touching which ſuch Bill ſhall be fo 
erhibited, till after 'thzxe Months from the Time that the Anſwer 
to ſuch Bill ſhall be put in, oz the fame be taken pro Confeſſo, 
oꝛ the Pzofecution thereof deſerted ; p2ovided that fuch Bill oz Bills 
be erhibfted befoze any Lapſe incurred. 12 
And whereas it hath been doubted, whether any Uirit of Quare 
Impedit hꝛuught by the reſpeitive Untverfities fo2 any Pꝛeſentation, 
Nomination, Collation o; Donation, purſuant, to the ſat recited 
Ads, 62 either of them, may be b2zought by them, in oz by the 
Mame of Chancelloz and Scholars, az ought to be by their true 
Mame ok Jncozpozation Treſpetively ; It is hereby declared, that the 
ſaid reſpeitive Chancellazs and Scholars of the laid Univerſity are, 
by this Ad, and by the ſaid fozmer Acts, intitled to ſue any CUrit 
ok Quate Impedit, by the Name of Chancelloz and Scholars of the 
* Qniverfity of Oxford, and Chancelloz and Scholars of the Uni⸗ 
| g verſity 
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| Farben of eee reſpeaſuely, o by their reſpeaive P2oper Names Bae 
ok Incopozation, at their Elefion, = 
And it js further Enacted; That in caſe of any Truſt koꝛ any © 
Papift, 02: Perſon p2orefling the Popiſh Religton, | confeſſed 2 SA 
covered in and by auy Anſwex. to ſuch Bill, as afqzeſald, 02 ſuch 
Examination, as afozeſaid, it ſhall he lawful \fo2 the Court where 
ſuch Diſcovery ſhall be made, to infozce the pꝛoducing ok the Deeds 
creating and relating to the laid Trufts, by luch Methods ag they 
ſhall find p2oper, 
N 19 i Tak. nothing berein befoze contained ſhall extend to 
Otlan 4 
By Stat, 1 Geo. 1. Se. 2. ob. 13.1 it is g other Things) Enacted, 
That it ſhall be lawful, to aud fo2 two oz moze Juſtices of Peace, 
oz any other Perſon oꝛ Perſons, who ſhall be by his Wajeſty fox 


that Purpoſe ſpecially appointed, by O2der in the Privy Council, 


02 by Commiſion under the Szeat Seal, to adminifter and tender 
the Daths therein bekoze appointed to be taken, ta any Perſon oz 
Perſons whatſoever, whom they ſhall oz may ſuſpet-to be dange- 
rous 92 diſaffefted to His Majeſty, o2 his Government t And if any 


Perſon oz Perſons, to whom the {aſd Daths ſhall be fo tendzed, 


(all negleft oz refuſe to take the fame, fuch Juſtices, oꝛ any other 
Derſon 02 Perſons ſpecially to be appointed, as afozeſaid, tendzing 
the laid Daths, ſha!l certify the Refuſal thereof to the next Quarter 
Seſlions of the County, Riding, Liberty, City, Bo2ough, Town 
To2pozate d2 Place, in which ſuch Refuſal ſhall be made; and the 
ſaid Reſuſal ſhall be recoded amongſt the Rolls of that Selllong, 
and ſhall be from thence certified by the Clerk of the Peace of ſuch 
County, &c. into his Majeſty's Court ok Chancery, 02 King's 
Bench, Court of Seflions, 82 Court of Juſticiary in Scotland, there 
to be recoded amongſt the Rolls of the ſain Courts, in a Roll oz 
_ Rolls there to be p2ovided and kept fo2 that Purpoſe only; and that 
every Perſon, ſo negleting oz refuſing to take the ſaid Oaths, ſhall 
be, from the Time of his Neglet oz Refuſal, taken, eſteemed, aud 
adjudged a Popiſh Recuſant Convit, and as Cuch to foxfeit and be 
pꝛoceeded againſt. 
And to the Intent and Purpoſe, that no Perſon may avoid 
taking the ſeveral Oaths in this Ack particularly mentioned, upon any 
 Pretence whatſoever, It is further Enacted, That it ſhall be lawful 
unto and fo2 two oz mo2e Jufices af the Peace, 92 any other 
ſuch Perſon, &c. by wziting under the Hands and Seals, to ſum⸗ 
mon any Perſon to appear befoze them at a certain Dap and Time 
thevein to be appointed, to take the ſaid Daths; which ſat Sum⸗ 
mons chall be ſerved upon ſuch Perſon, oz left at his Owelling⸗ 
Poufe, oz uſual Plate of Abode, with ane of the Family there; and ik 
ſuch Perſon, who ſhall be ſo lunnnoned, neglets o2 refuſes to appear 
accoꝛding to ſuch Summans, that then, upon due Pꝛook to be made 
upon Dath ok the ſerving the ald Summons, which Oath: ſuch 
Juſtices, &c. may adminiſter, ſuch Juſtices, &c. are to certify the 
lame to the next General Quarter⸗Seſſtans of the Peace to be 
holden fo2 ſuch County, &c. there to be entred upon the Bolls 
of the lad Semons; and if ſuch. Perſon who ſhall he fo ſummoned, 
-&c. (hall nenlet oz refuſe to appear and take the :ſaiv Paths at 
the [ſaſo General Quarter⸗Seſons, the Mames of the [Perſons 
had certified being 85 read at 3 5 * en of Seq ſaid 
ions, 
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Pry 3 then Cuch Perſon wall be abſadgen a Popich Recaſant 
fected: , Convie, and as ſuch, to foxfeft and be pzoceeded againſt; as if ſuch 
nw "had actually refuſed to take the lald Oaths; and the ſame 1 

all be from thence certified by the Clerk of the Peace of ſuch 4 
County, &c. into the High Court of Chancery, o2 King's Bench, Y 
Court of Seſſion, oz Court of Juftictary: in Scotland, there to be 9 
recozded amongf the Rolls of the lad Courts, in a Noll oz olis | 2 
there to be pꝛovided and kept fo2 that Purpoſe only. 3 4 
Provided, That any Perſon oz Perſons, who ſhall become Popiſh 1 
Recuſatits 'Convit, by UGirtue of any Thing in this AX contained, WB 
and ſhall at any Time thereafter take and ſubſcribe the Daths, and 

mate and ſubſcribe the Declaration, and ſubſcribe the Afſurance, in 
ſuch Manner, and in ſuch Place, as is appointed by this att, ſhall 
be from ſuch Time diſcharged from ſuch Conviſtioan. 

By Stat. 11 Geo. 2. chap. 17. it is recited, That Perſons pꝛokeſling, 
oz educated in the Popiſh Religion, are by divers Aﬀs of Parlia- 
ment ſubjeffed to ſeveral Diſabilities and Incapacities, which map 

_ affeft Perſoris confozming from the Popich to the P2<teſtant-Reli- 
gion: And whereas many Perſons have already confozmed to the Pꝛo⸗ 
teſtant Religton, and are willing to ſubmit to his Majeſty's Govern⸗ 
ment, in as full and ample Manner as. any other of his Pajeſty's Sub⸗ 
jets, and others are likely ſo to do; and it is therefore Enacted, That all 
and every Perſon oz Perſons being reputed Owner oz Owners. 02 
in Poſſeſſion oz Receipt of the Kents and .P?2ofits of any Manoꝰs, 
Meſſuages, Lands, Tenements, oz Hereditaments, oz of any In⸗ 
tereſt therein, who having been oz reputed to be a Papiſt 02 Papiſts, 

02 educated in the Popiſh Religion, hath: az Have conkozmed to, oz 
hereafter ſhall conkozm to and p2ofeſs the Pꝛoteſtant Religion, and 
hath oz have taken, oz ſhall take the Paths of Allegiance, Supze⸗ 
macy, and Abjuration, and alſo ſubſcribed, oz ſhall ſubſcribe the 
Declarations expꝛeſſed in an Aﬀ of Warliament made in the thirtieth 


Pear of the Reign of the late King Charles the Second, intitled, An 
Act for the more effectual preſerving the King's Perſon and Government, 


by diſabling Papiſts from ſitting in either Houſe: of Parliament, to be 

by him, her, oz them repeated and ſubſcribed in the Courts of Chan- 

cery, oz King's Bench, o2 Quarter⸗Seſlons of the County where 

ſuch Perſon, &c. ſhall reſide (all which ſhall be recozded in one of his 
Majeſty's Courts of Recozd at Weſtminſter, oz ſuch Quarter-Sefli- - 

ons as afozeſaid) and all and every Perſon, &c. being Pꝛoteſtants, 

claiming. under ſuch Perſon; &c. conkozming and perkozming the 

Kequiſites, as afozeſatd, fo2 their own Venelit, oz fo2 the Benefit 

of any other Pꝛoteſtant o2 Pꝛoteſtants, and not fo2 the Benefit of 

any Papiſt 02 Papiſts, ſhall hold, poſſeſs, and enjoy all ſuch Ma⸗ 

nos, &c. kreed and diſcharged of and from the Oiſabilities and 

Incapacities in the laid Acts oz any of them contained, incurred oz 

ſuppoſed to be incurred by ſuch Perſon oz Perſons ſo reputed 

$i Owner oꝛ Owners, oz in Poſſeſſion oz Receipt-of the Rents and 
P2ofits, as afozeſaid,- oz by any other Perſon oz Perſons, by, from, 
02 though whom the Title to ſuch Banozs, &c. oz any /Jntereſt - 

therein, was oz ſhall be derived oz ſuppoſed to be derived, foz ſuch 
_ Eſtate, Right, Title, oz Jntereft, as he, the, :02 they had oz would 

have had, ik no ſuch Dilability oz Jncapacity had been incurred; 

unleſs the Perſon, &c. intitled ta tanke Advantage of ſuch Diſabi- 

lity, Incapacity, 02 Defet of Title, hath oz have actually and bona 

fide ä 02 ſhall W recover ſuch Banos, &c. by Judg- 

ment 
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ment oz Dectee in ſome Action oz Suit already commenced, oz here- 9 1 
after to be commenced, ſir Kalendar Months at leaſt befoze the YZ, 
making of ſuch Reco2d, and to be pꝛolecuted with due Diligence. 
Provided, That this Act ſhall not take away o2 pꝛejudice the Right 
of any Perſon intitled to take Advantage of ſich Diſability o; In⸗ 

capacity, who now is in the actual Poſſeſſion of, oz ſhall have, p2e- 

- cedent to the making of ſuch Recozd, been in quiet Poſſeſſion of any 

ſuch Banozs, &c. by the Space of two Kalendar Months. 

Provided, That if any ſuch Perſon ſo conkozming ſhall, after ſuch 
Conkozmity, return to, oz again p2ofeſs the Popiſh Religion, every 
E | (ſuch Perſon ſhall ko ever afterwards be diſabled from having oz in⸗ 
- joying any Benefit, &c. of this AX, and ſhall from thencefo2th be 
© | liable to the ſame Diſabilities, &c. as if he had not taken the ſaid 
Oaths, and ſubſcribed the Declaration, as afo2eſafd, . 

Provided, That nothing in this A ſhall pꝛejudice the Right of 
any Perſon intitled to any Remainder oz Keverfion in any ſuch 
Mano2s, &c. in Caſe ſuch Perſon ſhall purſue his Right by ſome 
Action oz Suit, to be commenced within the Space of twelve Kalen- 
var Months next after the pꝛecedent Eſtate, on which ſuch Remain- 
der oz Reverſion depends and is erpeftant, ſhall be determined; 02 
within twelve Kalendar Months krom the twenty⸗ninth Day ok Sep- 
tember one Thouſand ſeven Pundzed and thirty-eight, if ſuch pꝛe⸗ 
cedent Eſtate be already determined by the Death of any Perſon, 
whoſe Death has been concealed from, o2 not known to the Perſon 
intitled to ſuch Remainder oz Reverſion, by reaſon of their having 
been buried beyond the Seas, oz in a pzivate and clandeſtine Manner 
at Home, and ſhall p2oſecite ſuch Aﬀion oz Suit with due Dilt- 
And whereas by an Aﬀ made in the twelfth of Queen Anne, fox 
rendzing moze effeckual an Ack made in the third Pear of James the 
Firſt, intitled, An Act to prevent and avoid Dangers which may grow 
by Popiſh Recuſants; and alſo one other A# made in the firſt of 
William and Mary, tntitled, An Act to veſt in the two Univerſities the 
Preſentations of Benefices belonging to Papiſts, It was enacted, That 


every Papiſt, &c. and every Child, not being a Pꝛoteſtant, under / 
the Age of one and twenty Years of every (uch Papiſt o2 Perſon 
 profefling the Popiſh Religion, and every Yoztgogee, Truſtee, oz 
Perſon any ways intruſted direckly o2 indiretly, medlately oz imme⸗ 
diately, by oz fo2 any ſuch Papiſt o: Perſon making Pꝛokeſſion of 
the Popiſh Religion, oz ſuch Child as afozeſaid, whether ſuch Truſt 
be declared by Writing oz not, ſhould be diſabled and made incapa- 
ble to p2eſent, &c. to any Benefice, &c. oz to grant any Avoidance 
of any Benefice, &c. and that every ſuch Pꝛelentation, &c. and 
every Admiſſion, &c. to be made thereupon, ſhould be utterly void, 
&c. and that in every ſuch Caſe the Chancelloz, &c. of Oxford, and 
the Chancelloz, &c. of Cambridge ſhould reſpeftively have the Pꝛe⸗ 
ſentation, &c. of and to every ſuch Benefice, &c. ſet, lying, and 
being in the reſpefive Counties, &c. in the ſaid Aﬀ of the third of 
James mentioned, as in the ſatd Ack is direfed in the Caſe of a 
Popiſh Recuſant Convit : And whereas fo2 the better Diſcovery of 
all ſecret Truſts and fraudulent Conveyances made by Papiſts oz " 
Perſons making Pꝛokeſſion of the Popiſh Religion, of their Advow- | Ee, 
ſons and Right of Pꝛelentation, &c. to any Benefice, &c. ſeveral 
Pyzoviſions were made by the NC of the twelfth of Anne, which 
| 3 bave 
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have been fraudutently evaded by Perſons obtaining from ſuch Pa- 
piſts, without a full and valuable Conſideration, G2zants of ſuch 
Advowſons and Right of Pꝛeſentation, &c. upon Confidence only, 
that ſtich G2zantees will, at the Requeſt of ſuch Papiſts, p2eſent to 
ſuch Benefices, &c. Clerks nominated by ſuch Papiſts, who have 
been p2eſented acco2dingly, contrary to the true Intent of the ſain 
As, and to the great Þurt of the Pꝛoteſtant Intereſt of this King- 
dom; It is therefore Enacted, That every G2zant, to be made from and 
after the ſirth Day of May one Thouſand ſeven Þund2ed and thirty- 


right, of any Advowſon o; Right of P2eſentation, &c. of and to 


any Benefice, &c. and every Gzant of any Avoidance thereof by any 
Papiſt o; Perſon making Pꝛokeſſion of the Popiſh Religion, oz any 
Moꝛtgagee, Truſtee, 02 Perſon any ways intruſted direfly oz fndi- 
retly, mediately o2 immediately, by o2 fo any ſuch Papiſt oꝛ Perſon 
making Pyzofefſion of the Popiſh Religion, whether ſuch Truft be 
declared by Tiriting oz not, ſhall be null and void, unleſs ſuch 
Gzant ſhall be made bona fide, and fo2 a full and valuable Conſide⸗ 
ration to and fo2 a Pꝛoteſtant Purchaſer 02 Pꝛoteſtant Purchaſers, 
and meerly and only fo2 the Benefit of a Pꝛoteſtant oz Pꝛoteſtants; 


and that every ſuch. G2antee, oz Perion claiming under any ſuch 


Gzant, ſhall be deemed to be a Truſtee fo2z a Papiſt oz Perſon 


pzofeſſing the Popiſh Religion, as afozeſaid, within the true Intent 


and Meaning of the laid Act; and that all ſuch Szantees, oz Per- 
ſons claiming under ſuch Gzants, and their Pꝛeſentees, ſhall be 
compelled to make ſuch Diſcovery relating to ſuch Gzants and Pꝛe⸗ 
ſentations made thereupon, and by ſuch Methods, as in and by the 
ſaſd Ack of the twelfth of Anne are directed in the Caſe of Truſtees of 
Papiſts, o2 Perſons pꝛokeſſing the Popiſh Religion; and that every 
Deviſle, to be made after the laid ſixth Day of May, by any Papiſt, 
&c. of any ſuch Advowſon, oz Right of Pꝛeſentation, &c. oz any ſuch 
Avoidance, with Intent to ſecure the Benefit thereof to the Heirs 
o2 Family of ſuch Papiſt, &c. ſhall be null and void; and that all 
ſuch Deviſees, and Perſons claiming under ſuch Deviſees, and 
their Pꝛeſentees, ſhall in like Manner, and by ſuch Methods, be 
compelled to diſcover whether, to the beſf of their Knowledge and 
Veliek, ſuch Deviſes were not made with the ſaid Intent. 


Note; The above Stat. of 12 Ann. Sef}. 2. ch. 14. reciting that Con- 
victions for the Purpoſe of gaining the Preſentation to the Churches of 
Papiſts, are only by Stat. 3 Fac. 1. and Stat. 1 W. & M. it ſeems the 
Legiſlature conſidered the Conviction above mentioned in Stat. 7 & 8 V. z. 
ch. 27. as none to this Purpoſe; and if ſo, poſſibly Convictions upon 
Stat. x Geo. 1. Seſſ. 2. ch. 13. may alſo be ineffectual to the ſame Pur- 


poſe, yet we thought it proper to lay it before the Reader, 


Diſadvantage Alſo the rightful Patron may loſe his Right to preſent, by ſuffering 


by being out- himſelf to be outlawed : For if an outlawed Perſon hath an Advowſon 


lawed, 


that doth fall void during the Outlawry in Force, ſuch Avoidance is for- 
feited to the King: And ſo it is if he be outlawed only in an Action of 


Treſpaſs, or other Perſonal Action. 8 R. 2, Quare Impedit 200. And 


P 
although the Perſon. outlawed be but Tenant at Will of a Manor, to 
which an Advowſon is appendant. 5 H. 5. 3 


Or if a Perſon hath a 


Grant only of a next Avoidance, and be outlawed at ſuch Time when 
the Church voids, the Right of Preſenting doth belong to the King. 
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Book of Entries 48 48 5. and the King in ſuch Caſe will — dend the — * of 
Outlawry be pardoned. 9 H. 6. 57. by Paſton. But then the King r 
muſt preſent in his Turn, or loſe the Preſentment. Mich. 2 Fac. King CN/3JJ 
v. Biſhop of Wincheſter and Champion, 2 Cro. 54. 


But if an Uſurpation be made by the King upon a rightful Patron, Outlawiy re. 


who brings a Quare Impedit, and hath Judgment to recover, and then verſe. 

is outlawed, and the King's Clerk doth reſign, and takes a new Preſen- 

tation of the King, by reaſon of the Outlawry, and is again inſtituted 

and inducted, the Patron reverſeth the Outlawry, and brings a Scire facias 

to have Execution of the Judgment; it was adjudged, That he ſhall have 
Execution thereof, and remove the Incumbent ; becauſe any Incumbent 
that comes in pendente Placito, ſhall be removed, eſpecially being made Pendente Pla- 
Party to the Writ, elſe the Incumbent in this Cafe would have Advan- «. 
tage of his own Practice, and any Incumbent being ſued might reſign 

and diſappoint the Plaintiff of his Suit. Mich. 27 & 28 Eli. Beverly 

v. Cornwal, 3 Cro. 44. Mich. 30 & 31 Elis, Goulſborough 103. Trin. 

30 Elix. 1 Anderſon 148. Mich. 30 & 31 Eliz. Moor 269. Savil 

89. And in this Caſe it was ſaid by the Judges, That if a Perſon out- 

lawed hath a Manor to which an Advowſon is appendant, and the King 

takes the Profits, and the Church voiding during the Outlawry, the King 

doth- preſent his Clerk, though the Party doth reverſe the Outlawry for 

Error, yet he ſhall not in ſuch Caſe be reſtored to the Preſentment, be- 

cauſe it is but a Thing acceſſary to the Principal, vig. the Manor and 

the Profit only of the Advowſon, But otherwiſe it is, if the Church 

be void at the Time of the Outlawry, and the Preſentment thereby for- 

feited as a Chattel, principal and diſtin ; upon the Reverſal of the Out- 

lawry for Error, the Party ſhall have Reſtitution of the Preſentment. 

Mich. 30 & 31 Eliz. Beverly v. Cornwal, Moor 270. becauſe there it is 
the Thing principally forfeited by the Outlawry. 


Forfeitures 


Though the Law doth give Avoidances of Churches forfeited by Out- granted au ay. 


lawry to the King, yet the King may grant away ſuch Forfeitures to a 
Subject: But if the King doth grant mia Bona & Catalla tenentium re- 
fidentium, &c. within ſuch a Liberty to a Subject, it is a Queſtion, Whe- 
ther Avoidances of Churches that come to the King by Outlawries ſhall 
paſs from him by ſuch Words, unleſs they had been more ſpecial : Foraſ- 
much as ſuch Avoidances are ſpecial Chattels, and not uſually intended cr 
thought of, when Men ſpeak generally of Goods and Chattels. And 
Ander ſon held, that they ſhould not paſs; but it was adjourned. Mich. 
37-0 38 Eliz. Queen v. Archbiſhop of Canterbury. Fane and Hudſon, 
4 Leonard 107. | 

The Right of Preſenting may be alſo loſt from the Patron to the King, patron at- 
by his being attainted ; but if the Leſſee of an Advowſon for another's tainted. 
Life be attaint, the King muſt take his Intereſt and Advantage during 
the Time, viz. during the Life of the Ceſuy que vie, or at leaſt by an 
Avoidance which happened during the Life of Ceſtuy que vie, or if filled 
by Uſurpation, before it voids again, or otherwiſe he ſhall never have it, 


as is ſaid Paſch. 26 oo Beverly v. Archb1 /hop of Canterbury, Owen 2. 


The ſame Caſe 3 Cro. 4 
Alſo the King may i a Right of Preſenting to a Church upon the Appropriation 


Account of an Appropriation made without his Licence: For if an Ad- without Li 
vowſon (whether held of the King or not) be appropriated without his 
Licence, although another be Founder, the King may by his Prerogative 
ſeiſe the Advowſon ; and being ſeiſed by him (though the Inheritance be 
not 9 he ſhall have the Preſentments to the Avoidances, in the 

Name 
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Bight of Frey of Diſtreſs anal] "4 Time as Ning! 18 3 to bim for making * 


ö Appropriation without his Licence. 21 E. 3. 5. by Shard. Mich, 18 & 


i) Ela. in Grendon's Caſe v. Biſhop. of Lincoln, Plowden fol. 499. 


purchaſe by an 80 if an Alien born doth. purchaſe an Advowſon, and the Church doth 
Alien born. become void, after Office found that he is an Alien, the King ſhall preſent. 
Parſon's Lax, chap. 10. fol. 74. Or if a Villain doth purchaſe an Adyow- 
ſon, the Lord ſhall preſent, becauſe the Lord upon ſuch Purchaſe by the 
Villain may claim the Inheritance of the Advowſon, and upon ſuch 
Claim the Intereſt thereof ſhall be veſted in him, and then the Lord in 
his own Right ſhall preſent to an Avoidance. Parſon's Law, chap. 10. 


fol. 75, And Note, That if the Lord doth preſent his Villain to a 


1 this is no Enfracchifement of him. Mich. 8 Jac. C. B. Waller's 

: Caſe, Parſon's Law, chap. 9. fol. 72. 
Patron be- The Right of Preſenting may be alſo transferred from the Patron by 
e becoming a Bankrupt; for if the Patron of a Church, who is a Trader 
within the Statutes made againſt Banktupts, commits an Act of Bankrupt- 
cy, and a Commiſſion of Bankrupt is ſued out againſt him, the Com- 
miſſioners may ſell the Advowſon ; but if the Church be void at the Time 
of ſuch Sale made, the Vendee Mall not preſent to the void Turn, but 
the Bankrupt himſelf, but the Sale of the Advowſon is good. Law again/t 
Bankrupts, «chap. 10. fl. 146, For Sale made in ſuch Caſes by the Com- 
miſſioners of the Bankrupt's Goods and Chattels, is in order for the Pay- 
ment and Satisfaction of his Creditors their juſt Debts ; but the void Turn 
of a Church is not a Matter valuable, which can go in Diſcharge or Satiſ- 
faction of ſuch Debts, though the Advowſon or next Preſentation, while 
the Church is full, may be accounted to be ſo, and conſequently may be 

ranted or aſſigned by the Commiſſioners. 


Forfeiture by Alſo the Rigbt of Preſenting may be forfeited by Alienation ; for if 
Alicnation. T effee for Life of a Manor, to which an Advowſon is appendant, alien 


the Manor, by which he commits a Forfeiture, and after the Church 
voids, the Leffor may preſent, and that before 11 Entry into the Ma- 
nor for the Forfeiture, becauſe. his Entry is lawful in any Part. 19 H. 6. 
33. 10 3 Aare Impedit 146. Contra 39 E. 3. 21. So if he ali- 
ens one Acre of the Manor only with the Advowſon, by which the Ad- 
vowſon is appendant to the Acre, the Leſſor may preſent, and that before 
Entry into the Acre. Roll's Abr. 2. þ. 352. Contra 18 E. 3. 44. 

If Tenant for Life of an Advowſon in Groſs doth grant it in Fee, 


Fine levied 


by Tenant jt is no Forfeiture; yet if he doth levy a Fine thereof, Cc. this is a 


for Lite. Forfeiture to him in Reverſion: But if after ſuch Fine levied, and before 
any Claim made by him in Reverſion, the Church doth void, altho' the 
Reverſioner doth then preſent; yet it is ſaid, that he ſhall not have the 
Preſentment: For notwithſtanding the Forfeiture, until he in Reverſion 

hath made his Election, to take Advantage thereof, the Eſtate of the Te- 

nant for Life 1s not Jetanmined'; : and if he ſhould make his Claim after 

the Death of the Incumbent, yet the preſent Avoidance ſhall be a Chattel 

veſted in the Tenant for Life, which cannot be deveſted by the Preſent- 

ment of him in Reverſion. Trin. 13 Car, B. R. Spring and Sir Julius 
Cæſar's Caſe, adjudged upon a Writ of Error. Rolls Abr. 2. p. 352. 

Co. Lit. 251. Paſch. 12 Car. Spring v. Dame Ceſar, Fones 391. Vet 

. Paſch. 7 Car. C. B. in the Caſe of Merton-College v. Wood and Ramſey, 
Lit. Rep. 366. the Court ſeemed to be: of another Opinion; where the 

Caſe was, That the Warden of Merton-College makes a Leaſe of a Manor 

unto which an Advowſon was appendant, which was not warranted by 

the Statute, and dies, the Church then becomes void, and the Succeſſor 


preſents 
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33 before any Entry made into the Manor; and it was urged, that Patronage - - 


e could not preſent; for that the Leaſe was not void, but void. ble by r e 
Entry of the Succeſſor; and he not entring before the Church voided, Entry. - 
the void Turn was a Chattel veſted in the Leſſee, and the Succeſſor's 50 
Entry after ſhall not by any Relation deveſt it; but the Court (ſays the 9 8 
Book) ſeemed to be of a contrary Opinion. But if a Diſſeiſor of a Manor, * by 
to which an Advowſon is appendant, doth alien, the Diffeiſee may pre- 15 
ſent before his Entry into the Manor. 19 H. 6. 33. b. But Qyere: For 
Broo thinks he cannot make Title without the Manor. Br. Quare 
Impedit 11. But if the Diſſeiſor of a Manor to which, Ce. doth pre- 
ſent, when the Church. is void, if the Diſſeiſee doth re-enter into the 
Manor, he may preſent at the next Avoidance. 14 H. 6. 15, 16. 80 Re. entry: 
if the Diſſeiſee doth re-enter when the Church is void, he may preſent, | 
and have a Qyare Impedit; by Townſend. 2 H. 7. 2, Litthton's © 
Rep. 367. by My : 

A Tom Note: If one that is ſeiſed of an Advowſon doth leaſe the Leaſe extin: 
ſame for Years, and the Leſſee doth accept of a Preſentation from the ** mm” 
Leſſor, this is an Extinguiſhment of the Leaſe. So if a Man doth preſent 
to his own Church, as Proctor to another, by this he loſeth his Advow- 
ſon. 42 Els. C. B. Rudd v. Topſey, Owen 142. Litt. Rep. 282. And 
if a Biſhop doth preſent by Uſurpation unto an Advowſon, as in the 
Right of his Church, and his Clerk doth die Complete Incumbent ; 

Jœre, Whether the Advowſon be not in Mortmain, and forfeited to the Mortmain; 
King? See 47 E. 3. II. | _ 


CHAP. XII. 
Lane 


N the laſt Place, the Right of Preſenting may go from the true Patron patron dic. 
to others, by his Lapſe or Neglect. And firſt, By not preſenting in abled by 

ſuch Time, or taking ſuch Courſe in Law as to prevent the Right of * 
Preſenting from going to another, by reaſon of ſuch Lapſe : For ſo it 
may do, if the Church or Benefice be of the Patronage of a common 
Perſon in moſt Caſes; that is, unleſs it be a Donative: For they remain: Donatives; 
ing void, never go in Lapſe ; but the Ordinary may compel the Patron to | 
fill the ſame by Church Cenſures. Paſch. 3 Fac. Fairchild v. Gair, Yel- 
verton 61, And tho' uſually a free Chapel is Donative, and ſo goes not 
in Lapſe; yet by the Foundation, or after Compoſition it may be Preſen- 
tative, and ſo be ſubject to Lapſe, and yet remain free from the Juriſ- 
diction of the Ordinary in whoſe Dioceſe it is ſituate. Rawſon and Burgue's 
Caſe, Trin. 23 Car. B. R. Stile 82, 83. But if a Church or Benefice be 
of the Patronage of the King, or he hath a Right of Preſenting thereto, 
he can never loſe his Turn to the Ordinary, by his Neglect of preferring 
his Clerk thereto: For altho' it hath been enacted, by the Statute of 
Prerogativa Regis, 17 Ed. 2. cap. 8. + 55 By | 


„ That 


Stat. 17 EA. 
2. . 8. 
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* 5 74 


Df Lapſe; B 

2 That of Churches being . the eee whereof benden t to 
Tao the King, and other pꝛeſent to the ſame; whereupon Debate artſeth 
Oberen tall between the Ring and other, ik the King by the Award of the Court, 
4 7 Co. 28. doth recover his Pꝛeſentation, though it be after the Lapſe of Sit 
Dyer 36. onths from the Time of the Avoidance, no Time ſhall pꝛejudice 
. lo that be preſent within the Space of Six Months. ha 


Tt gem not. From which: it ſeems to be inferred, That if the King had not pre- 
3 ard! 19 3 his Church, as well as a common Perſon's, ſhould go in Lapſe; 


1 | 1 : 8 2 . op - Yet the Law is not taken ſo to be. Mich. 28 & 29 Elix. Beverley 
170 75 5 FIG: | #7 v. Biſhop of Canterbury and | Cormoal, 1 Anderſon 148. Tri rim. 4 Fac. 


King v. Matthew, Brownlow and Gou laſporough I. Ttherton go. Daw 
The Reaſon, and gn, J. 2. c. 36. 2 Int. 273. And the Reaſon may be, be- 
cauſe the Words are not particular enough: For tho' the Statute of 
Plenarty by * Weſtminſter 2. ordains, That Plenarty by Six Months ſhall bar the 
ir Mondis. party that hath Right, yet it ſhall not bar the King, becauſe he is not 
expreſly named in the Statute. 80 no Statute of Limitation ſhall. bar 
him: For his Prerogative, Nullum tempus occurrit Regi, ſaith Jones, 
ſhall not be taken away by a general Statute. ' Hill. 20 Eliz. C. B. 
Standen, &c. v. The Univerſity of Oxon and Whitton, ' Jones 21. And 
therefore not by theſe general Words, as I ſuppoſe: And fo 'tis ſaid in 
Magdgalen-College's Caſe. 11 Co. 74. b. and the ſame Cafe, Rol/'s 
1 Rep. 151. i ok we”: Ba Wo. 

1 Fae. 2. con- So by Act of Parliament 1 Fac. 2. St. James's Weſtminſter was made 
cerning St. a Pariſh, and divided from the Pariſh of St. Martin's, and a Church 
25 = Wal. erected; and it was provided by the ſame Statute, That Dr. Tenniſon, 
; the then Vicar of St. Martin's, ſhould be the firſt Rector of St. James's 
Pariſh, and that the Patronage of the Adyowſon ſhould belong to the 
Biſhop of London and the Lord Fermin, alternts vicibus ; the firſt Rector, 
after Vacation by Dr. Tenniſon, to be preſented by the Biſhop of London, 
and the next by the Lord Jermin and his Heirs, and ſo alternis vicibus, 
Dr. Tenniſon was promoted to the Biſhoprick of Lincoln, by which the 
Church of St. James became void; and adjudged, that altho' it was by 
the Statute expreſly appointed, that the Biſhop of London ſhould preſent 
to the Avoidance; yet the Statute deſigned only to direct the Methods 
and Turns between the Patrons, and not to exclude the King of his Pre- 
rogative; and altho' this was a Church newly erected, yet the King 
having the Prerogative to preſent to all Churches where the Incumbent is 
promoted to be Biſhop, ſhall have it in this Church when 'tis erected; 
ſo that it was held, that the King ſhould preſent to the Avoidance by 
reaſon of his Prerogative, and not the Biſhop of London, notwithſtanding 
the ſaid Act of Parliament. Mich. 5 W. & M. B. R. Rex & Regina 
v. Epiſc London” & Dr. Birch, 3 Levinz 382. See the ſame Caſe, Caſes 
in Parliament 164. 2 Salk. 540. 4 Mod. 190. 1 Show. 164. Cum- 
Berba. zor, &c. vide ante Chap. 9. And in caſe the King doth not pre- 
Sequeſtration, ſent, all that the Ordinary can do, is to ſequeſter the Profits of the 
Church, and appoint a Clerk to ſerve the Cure. 18 E. 3 

J. 21. Doctor and Student, l. 2. c. 36. 
Notice of But that we may the better know when the Title of Lapſe doth 
Avoidance. take Place, as to ſuch Benefices, the Preſentment to which may be loſt 
by Lapſe, we muſt firſt conſider, How and by what Means the Church 
in Queſtion doth become void. For in ſome Caſes the Ordinary muſt 


give Notice of the Avoidance, before the Patron is bound to preſent, or 
n 


2 


Cap. 12. he Complete. Incumbent. 11II 
the Title of Lapſe can accrue to him upon the Neglect of Preſenting, Of Lapſe, 
In other Caſes, the Patron muſt take Notice of the Avoidance, and , 
make Preſentment at his Peril within ſuch a Time as the Law alloweth 
him to provide for the Church. But in what Caſes Notice of an Avoid- 
ance. is to be given by the Ordinary, before Lapſe can run, and when 
it runs from the very Time that the Church is void, hath been ,already 
declared in the foregoing Chapters ; that is, | „ , ee 
From the Time that a Church is void, where Notice is not neceſſa- Notice ſrom = 
ry, and from the Time of Notice duly given of an Avoidance, in ſuch hat Tine. ww 
Caſes when it is neceſfary, and not from the Time of Notice given of | bo 
the Refuſal of a Clerk preſented. 14 H. 7. 21. 15 C 16 Elia. Dyer | nn 
327. Mich. 15 Elix. 3 Leonard 46. Paſch. 3 Eliz. B. R. Every 1 ty . 
e as well Lay-man as Clerk, hath by the Common Law ſix Months = WW 
allowed him to. provide for his vacant Church, within which no Or- == 
dinary can collate by reaſon of Lapſe, Doctor and Student 116. b. Cu- 
ſtoms of Normandy, c. 1. Patronage 8950. which fix Months allowed, are 
to be accounted ſuch Months as make an Half-year, conſiſting of 182 . = 
8 Days. Paſeh. 5 Fac. Cateſbby v. Baker and the Biſhop of Peterborough, 4 
: Yelverton 100. Trin. 5 Fac. Biſbop of Peterborough v. Cateſby, 2 Cro. | =_ 
5 166. 6 Co. 61. and not according to twenty-eight Days in the Month, = 
as ſome have thought, 22 H. 7. Keilway 88. Trin. 27 Eliz. Albany - 
; and Biſhop of St. Aſaph's Caſe, 1 Leonard 31. (but the Law doth not 4 
; regard the odd Days in the Year;) and the Day the Church becomes _ 
bd void, is not to be taken into the Account of fix Months, but is to be ex- =—_ 
- cluded. Cateſby's Caſe, 6 Co. 61. Cornwallis v. Hood, Carter 44. With- = 
1 in which ſix Months allowed, every Patron muſt preſent his Clerk; yea, = 
5 though an Infant or Feme Covert, for Nonage or Coverture will not ex- i 
FM cuſe this Neglect, or prevent a Lapſe, 33 E. 3. Vare Impedit 46. {10 
© Mich. 15 Elix. C. B. 1 Leon. 32. Fly * 
FER Tho' the Patron hath fix Months as aforeſaid, before Lapſe incurs, Caution to . g 4 
1 yet it concerns him not to delay preſenting till the ſix Months be almoſt * - 
a expired: For if he doth preſent but one Week before the fix Months be Preſentation. *- HF 
2 ended, the Ordinary may pretend that he hath not Time to examine the = 
7, Clerk. Or if the Ordinary refuſe the Clerk for Inability, becauſe un- 1 | 
; learned, Cc. the Patron will not have Time to preſent anew within 9 
> the fix Months, but Lapſe may incur. And tho' the Patron neglecting 4 
5 to preſent, doth bring his Qyare Impedit againſt the Biſhop within the vp 
ſix Months, if the Church remained open for the Time of Preſentment, 1 
- had it been made, Lapſe ſhall not be prevented by ſuch Device, or the _ 
; Ordinary barred from Collating : For 'tis moſt unreaſonable, that the 1 | 
: Church by ſuch Tricks ſhould be kept void, or that the Patron ſhould . 
z make Advantage of an unjuſt Suit, and the Ordinary be puniſhed for | 85 1 
7 doing nothing amiſs. Mich. 15 Fac. Brickbead v. Archbiſhop of York, A 
: Hobart 200. | | | = ig 
; In the Caſes in which Notice is to be given, the Patron neglecting Stranger's 


from Year to Year to preſent, Lapſe doth not run to the Ordinary ; yet > wag induét: 


if in ſuch caſe a Stranger doth preſent, and his Clerk is inſtituted and 
inducted, and not interrupted by the Patron until ſix Months (accounting 

from the Induction) be expired, the Patron is without Remedy for that 

Turn: For that tho' he had not Notice from the Ordinary of the Avoid- 

ance, (for which Reaſon the Ordinary can have no Advantage of Lapſe) 

yet the Induction of the Stranger's Clerk is a notorious Act, of which A notorious 


the Patron as well as the Country might have taken Notice, Paſch, Ad. 
39 Elia. 
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Ot 42e, 9 B en v. Biſhop * Fry Noy "i 5. Paſcb. bs 7 Fac. Sit Wile 
| . Elvis v. Archbiſhop of York and others, Hobart 318. 


Wrongful But if a Biſhop; doth. collate his Clerk, either before ba gives Notice 
N of ah Avoidance, Where Notice is to be given, or at any Time within 
Patron. the ſix Months limited to the Patron to fill his Church, the Patron 


may at any Time after preſent his Clerk: For tho wrongful Collation 
makes ſuch a Plenarty as ſhall bar the Lapſe to the Metropolitan and 
Eing, yet it is no Bar to the true Patron; and. if the Biſhop doth: admit 
the Patron's Clerk, the other is out zp/o facto; or if the Biſhop will not 
admit him, the Patron may as well then, as at any Time before, have 
his Remedy at Law againſt the Biſhop. . Hill. 17 Jac. Gau wy V. "Biſhop 
of Canterbury and others, Hob. 302. And . 1 if the Ordinary = 
collate | within the Patron's fix Months, and then the ſix Months paſs, 
How the Or- no Preſentation being made by the Patron, the Ordinary, if he will have 
— m_—_ the Benefit of a Lapſe, muſt collate of new; for the firſt Collation being 
by Wrong cannot by Time become rightful, and therefore doth not put 
the Patron to his Aare Impedit, for that it was but as a Proviſion for the 
Time, and there ought to be a new Act before it ſhall. be a good Col- 
many Tr lation, by Roll's 2. p. 368. And yet it is ſaid, That if the King preſent 
Per * Ratione Lapjus, when he hath no Title of Lapſe, that ſuch Preſentation 
is void, and that the Inſtitution thereupon is but as a Collation of the 
Biſhop's, and void to the Patron, but full as to all others; ſo that ſuch 
a Plenarty doth bar the Lapſe. of the Metropolitan and King. _ 
17 Jac. Gawdy v. Biſhop of Canterbury and others, Hobart 302. 
Where Inſti. But if Inſtitution in ſuch Caſe be but as a Collation, I ſuppoſe it is a 
by + eo Collation by Wrong only, and therefore hath no greater Effect than 
ſuch a Collation . hath that is made deſignedly by the Biſhop, which is 
only, as hath been ſaid, looked upon to be proviſional for a Time: 
And therefore, if after ſuch Inſtitution or Collation, neither the Pa- 
tron, nor other Perſon, by, Uſurpation, doth preſent to the Biſhop with- 
in the fix Months, it might ſeem (according to the Caſe in Roll's Abr.) 
that the Biſhop may collate upon ſuch Collatee, as unto a Church 
lapſed to him, and that the other might be thereby outed of his Incum- 


bency. (Quere.). 
That in ſe- However, if the Patron or other Perſon doth preſent to the Ordinary 


* before the ſix Months be expired, and the Preſentation is void in Law, 
may goto the Ordinary is not bound to admit the Clerk therein nominated, as I 
the Biſhop. conceive, but may ſuffer Lapſe to run to himſelf, (and the Preſentee is 
without Remedy) it within Time no other Preſentation is made. Or if 
the Patron or Uſurper do make a Preſentation that is good in Law, and 
in due Time, it may fall out that the Right of Preſenting may go to 
the Biſhop by Lapſe, ſuch Preſentation notwithſtanding: For in ſeveral 
Caſes the Ordinary may refuſe to admit and inſtitute the Clerk preſented, 
by Occafion of which Lapſe may come to him; and all Things that are 
juſt Cauſes to deprive.a Clerk, are juſt Cauſes to refuſe a Clerk when pre- 
ſented. 5 Co. 58. a. Par. Conn / 164 
lay - man pre- But if a Lay-man be preſented, and the Ordinary doth inſtitute him, 
_ N de and after the Patron's fix Months be ended, the Ordinary doth deprive 
88 him, and his Admiſſion, Inſtitution and Induction are declared to be null, 
yet this ſhall not relate to give Title of Lapſe to the Ordinary. Dyer, 
3 Eli. 294. Roll's Abr. 2. p. 220. 
Where Clerk If the Clerk refuſed be the Preſentee of a Biſhop, or other Eccleſiaſtical 
2 Let Patron, the Ordinary is not bound to give - Notice of the Refuſal. 


there needs 18 H, 7. Keilway 49. b. 14 H. 7. 21. 4. Mich. 15 Eliz. 3 Leonard 
no Notice. 47. 
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Or if be A l do it, ach Patron can never revoke, nor- vary his Of Lapſe, 
&C. 


the Ordinary's Conſent ; the Law ſuppoſing him that is a Spiritual Perſon 

to be capable of chuſing an able Clerk. 31 E. 1. Quare Impedit 18 . 

Rolls 2. p. 354. Mich. 1 H. 8. Keil. 154. Mich. 3 Car. Stoke 

v. Stiles, Latch 191, 253. And fo Lapſe may come to him unavoidably, Lapſe. 

if the Clerk firſt preſented 1e juſtly refuſed. But if the Clerk preſented Alia, if pre- 


be the Preſentee of a Lay- Patron, and be refuſed by the Ordinary, the fented by a 


Ordinary in moſt Caſes is bound to give Notice to the Patron of ſuch ee 


Refuſal : For if in ſuch Caſe no Notice is given, no Lapſe can run, 


tho no other Clerk be preſented, 38 E. 3. 2. Nor if Notice be given, 
_ unleſs upon Trial the Clerk was juſtly refuſed. But if a Clerk preſented 


be for good Canſe refuſed, and Notice thereof be in due Time and Manner 
given to the Patron, and no other Clerk be preſented in Time, Lapſe doth 


fun to the Ordinary. Mich. 15 Eliz. C. B. 3 Leonard 46. 


If the Clerk, whether of an Eccleſiaſtical or La 0 be not re- No Lapſe, if 
fuſed, but only the Biſhop doth delay the Examination to him, where- the Biſhop bo 
by fix Months paſs, tho* no Writ be brought by Way of Prevention, ran 
yu Lapſe ſhall not incur; becauſe the Church remains void by the Bi- 

8 wh Fault, and he is thereby a Diſturber : And penerally, if the 

Bite DE A Piſturber, the Church doth not go in Lapſe, altho' it re- 


mains l by the Space of ſix Months. Trin. 3 Jac. B. R. Palmer 


and Smiths Caſe, per Cur” Rollis Abr. 2. p. 366. But in what Caſes 
and how, is hereafter declared. 

If the Church doth become litigious, which is, when two ſeveral Pa- Lapſe by the 
trons preſent their ſeveral Clerks to a void Church within the fix Months. rr veing 
Roll's 2. p. 384. Paſeh. 26 Elia. C. B. Gerrard's Caſe, 2 Leonard 
168. The Biſhop therefore may ſuſpend -admitting the one Clerk and 


the other; by Hobart, Mich. 15 Fac. Brickhead's Caſe v. Biſhop of York, 


* 201. and ſuffer Lapſe to incur without any Inquiry. 34 H. 6. 
41. 35 H. 6. 18. For tho' to award the Writ of Jure Patronatus be 
the Ras" in this Caſe, to ſatisfy the Biſhop who hath the beſt Right, 
and to ſecure him, if he admit the Clerk, according to the Verdict found 
in the Jure Patronatus, from being a Diſturber, yet the Biſhop is not Jure Patre- 
bound to award the fame ex Officio, but only at the Prayer of the Party, s 
viz, either Patron or Clerk. 8 E. 4. 24. 5 H. 7. 20. 5. per Keble. 
22 H. 6. 30. per March. 34 H. 6. 38. Broke, Title Cos 2. Paſch. 
26 Eliz. Gerrard's Caſe, 2 Leonard 168. For if he were compelled to 
award his Writ ex Offczo, tis ſaid, that Lapſe in ſuch Caſe could never 


. core to” Bn. 4507 6. 109; And yet by ſome it is ſaid, That the 


Biſhop ought to make this Inquiſition at his Peril, 34 H. 6. 11, by 
Prijot, But the former Opinion takes Place. 
If when the Church is litigious, the Ordinary i is required to award a Jure Patro- 
ure Patronatus, and doth not award it accordingly, he is a Diſturber, 7 requi- 
and the Right of preſenting doth not Lapſe from the true Patron, if his 


Clerk be not admitted within the ſix Months. 34 H. 6. 40. Br. Aare 


Impedit 12. 
Or if a Clerk be preſented to the Ordinary, and he doth refuſe to Refuſal to 


admit him without Cauſe, and after ſuch Refuſal the Church doth become admit with - 


litigious, the Ordinary (foraſmuch' as the Church had not remained void, * 


but by his own Act) ſhall not have the Benefit of Lapſe, altho' the 
Church be not filled within the fix Months. 22 E. 3. Quare Impedit 


194. 
: g After 


Preſentation by preſenting one afterwards that is better qualified, without A 


* $1 


named. 
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Of Lapſe, After the e e upon a Fure eee 3 have cer- 
ae 66 the Biſhop of the Right, as it is found before them, the Biſhop 
Requeſt by ſhall not take Advantage of the Lapſe; that is, if the Clerk of. the 
the Clerk. Patron, for whom it is certified, doth afterwards make a new Requeſt 
to the Ordinary to be admitted, which may be done upon the firſt 
Preſentment, without any new Preſentation or Requeſt of the Patron; 
but without ſuch After-Requeſt, the Ordinary may have the void 
Tarn, as by Lapſe; ſuch Inquiry and Certificate notwithſtanding, 


| 34 H. 6. 12. 
Certificate of And ſo he may, if the fix Months. end before Certificate be made 


Right. in whom the Right is upon ſuch Inquiry, altho' the Inquiry was de- 


pending upon a Jure Patronatus awarded before they ended. Mich. 
is Fac. Brichhead v. Archbiſhop of York, Hobart 201. That is. (I 
ſuppoſe) if the Biſhop after a Jure Patronatus required, did not undu- 
ly delay to award and execute the ſame : But if the Biſhop doth inquire 
by a Jure Patronatus, and thereby a Stranger is found to be the true 
Patron, if the Stranger preſent within the ſix Months, the Biſhop is 
bound to receive his Clerk; but if not, and the Diſturber doth — Ty 
the Biſhop is bound to receive the Diſturber's Clerk. Br. Quare Impe- 
dit 12. (Quare.) 
Lapſe upm a Alſo if when a Church 18 litigious, no Jure Patronatus is awarded, 
Nuare Impe- but only an Aſſiſe of Darrein Preſentment, or Quare Impedit, is brought 
ä by one Party, who doth recover againſt the other, if the Biſhop was not 
| named in the Writ, and the fix Months pals pendant the ſame, Lapſe 
ſhall incur, for that there was no Default in the Biſhop. 1 E. 1. Kot. 
Patentium, Memb. 15. 6 E. 1. Ret. Pat. Memb. 2 5. 33 E. 3. Quare 
Impedit 194. Mich. 3 Jac. Lancaſter v. Low, 2 Cro. 92. And tho 
the Patron in ſuch Cale doth recover within the fix Months, yet if the 
ſix Months paſs before the Writ to the Biſhop be taken forth, Lapſe ſhall 
incur. 17 E. 3. 75. F. N. B. 48. 6. And if the Ordinary doth col- 
late before the Receipt of the Writ, his Clerk ſhall not be removed. 
Simile upon a 11 H. 4. 80. And ſo it is, if after the Recovery, within. the fix 
5 of Er- Months, the Defendant doth bring a Writ of Error, and the fix Months 
” do paſs pendant the ſame, 17 E. 3. 75. unleſs the Plaintiff, before the 
ſix Months by ſuch Means paſs, doth bring Quare Incumbruvit againſt 
the Biſhop; for thereby it is ſaid, that Lapſe ſhall be prevented, 17 E. 
75. but Quere. However, it is generally ſaid, that if a Quare Impedit 
in any Caſe be brought, and the Biſhop be named therein, Lapſe ſhall 
not paſs to the Ordinary pendente Brevi. Mich. 3 Fac. Brickbead v. 
Alter, Ordi- Archbiſhop of York, Hobart 200. 1 Inft. . 344. 6. Accordingly, if 
med. a Man brings a Pare Impedit againſt Patron, Ordinary and Incumbent, 
and the Ordinary pleads, that he claims nothing but as Ordinary, and after 
the Plaintiff recovers, and the Patron and Incumbent do bring a Writ of 
Error, depending which the Biſhop dies, and another is made Biſhop; and 
afterwards the Incumbent voiding the Church in Controverſy by taking a 
ſecond Benefice, the ſaid Church remains void fix Months; and after 
this, the firſt Judgment is affirmed ; no Lapſe incurs to the l 
as was adjudged, this Matter being returned by the new Biſhop, u 
the Writ to him directed. Paſch. 3 Jac. B. R. James v. Bolton, Rolls 


Abr. 2. þ. 366. 


. Lapſe to the It is a Rule, That the Metropolitan ſhall never preſent, or collate 
Metropolitan. |, Lapſe after fix Months, but when the immediate Ordinary might 


have collated by Lapſe inn the before-going ſix Months, and had 


ſurceaſed his Tune; and ſo it is, if the Time be devolved to the King ; 
2 therefore 
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en if he Biſhop be. named in the Writ, the FP Is topped, not Of Lapſe, 
only againſt him, but the Metropolitan and the King. 1 Inft. 3 44. b. © 

The Right of preſenting by Lapſe doth go, generally ſpeaking, firſt to How the 
the next immediate Ordinary, and therefore firſt to the Biſhop of that 55 Sf 
Dioceſe in which the Church is ſituate. Stat. 25 E. 3. c. 7. Doctor * 
and Student, l. 2. c. 36. That is, if the Church be not of the Patronage 

of ſuch Ordinary, for then it goes immediately to the Metropolitan at 

the End of ſix Months, for the Biſhop in ſuch Caſe as Ordinary, ſhall not 

have a ſecond fix Months. to ſupply his own Neglect as Patron, but it 
ſhall go to the Metropolitan, by the Council of Lateran, out of which, Council of 
as is generally agreed, the Law of Lapſe with us was taken: Six Months £9: 

is given to Eccleſiaſtical Patrons to preſent, and for want of Preſentation 

within that Time by a Biſhop, the Lapſe by that Council is given to the 

Chapter, and then to the Metropolitan : But this Canon extended only to 

Lapſe of ſuch Churches which were of the Biſhop's Patronage, and not 

to thoſe which came to Biſhops by Lapſe; for the Metropolitan, and not - 

the Chapter, was in that Caſe immediately to ſupply the Biſhop's Ne- 

glect, as is obſerved by the Comments upon this Canon: But that Part of þ 
the Canon which let in the Chapter to ſupply the Biſhop's Neglect, was 
never received with us; the reſt was admitted to be the Rule and Law in 


that Caſe ; fo that the Metropolitan ſhall at the End of fix Months ſupply TO Wo 
the Biſhop's Neglect in preſenting to Benefices whereof he is Patron, = 
ſeems to be all that was received here out of that Canon concerning 5 = 

Biſhops ; but the Law of preſenting in all other Caſes within fix Months | —_ 
with us in England, is referred to this Lateran Canon, Bratton lib. 4 > 
c. 6. Coke Ini, tho' Mr. Selden thinks, that by Authority alſo of a | ._- 
Decretal mentioned Extra de Fure Patronat. c. 12. Cum te, which men- .- 


tions Lay-Patrons, as well as by the ſaid Canon, the Law here was firſt Es =_ 
admitted. Seld. of Tythes, c. 12. f. 388, 389. ; 


If an Archbiſhop doth viſit an inferior Dioceſe, and doth inhibit the Lapſe in | = 
Biſhop during the Viſitation (as the Uſe is,) and afterwards during the 1 an - 
Viſitation and Inhibition, and before any Releaſe made by the Archbi- Vit. p's .- 


ſhop, ſome Church within the faid Dioceſe doth. Lapſe, altho' that the 3 : 
Juriſdiction of the Ordinary be ſuſpended during the Viſitation, ſo that = 
he cannot in any Caſe collate his Clerks himſelf, yet he ſhall have the = 
Benefit of the Lapſe, and not the Archbiſhop, to whom, in this Caſe, . 


the Biſhop muſt, as a common Perſon, preſent his Clerk, and the Arch- | 2 

biſhop, as his Ordinary, ought to inflitute upon ſuch Preſentment, as i 
was agreed by the Civilians. Tr:n, 13 Car. B. R R. Dodſon v. Lynn, Rall's | 1 
2. 6 = | A 
15 Fr the Ordinary dieth, or be deprived or tranſlated before he 9 From the Or 1 
the Benefit of a Lapſe incigred, It,is ſaid, That the King ſhall have the pats Jen 'q 
Turn. F. N. B. 34. g. Bradion l. 5. mw 404, 510. See Mich. 10 Fac. — [ 
in Colt and Glover's Caſe v. Biſhop of Coventry, Hobart 154. But ſome [ 


doubt, whether the' King or Metropolitan ſhall have it. Paſeh. 7 E. . 
6. Dyer 87. 6, And I do rather think, that the Right doth go with the 
Spiritualties to the Metropolitan, or other Warden of the Spiritualties ; 

becauſe it is but a meer Truſt in the Law, and hath no Relation to the 

Temporalties which go to the King : And of this Opinion was Noy Attor- 

ney General. Noy 69. So Roll's 2. p. 367, and 345. From the im- 

mediate Ordinary, he Title of Lapſe, after half a Year, (that is, at the 

End of the whole Year, accounting from the Time that the Patron 1s 

bound at his Peril to take Notice of the Avoidance) goes to the Ordinary's 


immediate Superior ; and. therefore if it went firſt to the Biſhop of the 
Dioceſe 
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=_ Of Lapfe, Dioceſe, it goes from him to the Metropolitan of the Provinte, "Mick 

= | A 28 & 29 Eliz. Beverly v. The Biſhop of Canterbury and Cormoal, 1 An- 

From the derſon 148. And if it Lapſe firſt to the Metropolitan, as he is the Biſhop 

9 of a Dioceſe, (as the Archbiſhop of the Province of Canterbury is Biſhop 

8. of the D of Canterbury; and the Archbiſhop of the Province of Vork, 

is Biſhop of the Dioceſe of York) then in the next Place it doth Lapſe im- 
mediately to the King; and ſo a Benefice doth Lapſe immediately from 
the Metropolitan to the King, when the Metropolitan is the very Patron, 
and doth neglect for his fix Months to collate. 

And then the If the Metropolitan doth not within halt a Year fill the Church, the 

King may Right of Preſenting to which comes to him by Lapſe, or other Church, 


3 to which he may collate, ſuch Right paſſeth from him to the King as 


collate. Supreme Patron. Mich. 18 & 19 Elis. in Greendon's Caſe v. Biſhop of 
1 Plwden 498. b. And being once come to the King, the King 
take his own Time to collate: And Htzherbert faith, That the 
King in that Caſe doth preſent by Lapſe as Ordinary: But the Title of 
Lapſe doth never go to the Superior Ordinary, but where it comes firſt 
to the Inferior, (ſaving in the Caſe of the King's free Chapels, to which 
he preſents by Lapſe in Default of the Dean, in reſpect of his Supreme 
Ecclefiaſtical Juriſdiction, 27 E. 3. 8. 6. G. 5. de Fure Ecclęſiaſtico.) 
Lapſe ought And therefore if Courſe be taken to ſtop Lapſe from going to the Biſhop 
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3 nm? in ſuch Caſes in which it would otherwiſe go, it ſhall never go to the : 
Ordinary. Metropolitan or King. 11 H. 4. 80. F. N. B. 48. Roſwel's Caſe, 
6 Co, 52. Tenk. 281. Mich. 3 fac. Lancaſter v. Low, 2 Cro. 
And therefore if Notice (where requiſite) is not given to the Patron, To 
that for want thereof Lapſe doth not come to the Biſhop, the Church 
remaining void eighteen Months, it ſhall not go go the King, becauſe it 
never came to the immediate Ordinary, tho' it was only thro' his Fault or 
Neglect that it did not. 18 Eg. Dyer 341. . Fenkins, Cent. 7. Caſe 7. 
| And for the ſame Reaſbn it. is, that tho in' other Caſes the Church is 
Lapſe 2 not full againſt the King but by Induction, yet if the Patron doth preſent, ; 
vented by and his Clerk is admitted and inſtituted, and doth forbear to be inducted 1 
laſtitution. eighteen Months, the King ſhall not preſent upon him for Lapſe, the In- 3 
ſtitution ſtopping the Lapſe from going to the inferior Ordinary. Hob. 1 
154. Colt and Glover's Caſe, and by Roll's Ab. 2. p. 367. and by n 1 
in Robins and Prince's Caſe, Hill. 43 Els. Gol borough 164. 
King may Where the Title of Lapſe is come to the King, if the King doth 
null an Inſti- preſent, and his Preſentee is Inſtituted, yet the King may revoke his 
1 8 Preſentation, and ſo null the Inſtitution at any Time before his Clerk is 1 
inducted; or if his Clerk be inſtituted upon ſuch Title, and die before 4 
his Induction, the King may preſent another, his Turn not being ſerved 175 


by the Inſtitution only of his Clerk. 77/n. 32 Elis. 1 v. The Biſhop 


of Norwich, 1 Leonard 1 56. 
Lapſe tothe The King hath not only the Right of coolentivg to Churches which 


1 | King's Pre- Lapſe to him during his own Reign, but alſo to ſuch which have lapſed 


$0 _ to any of his Predeceſſors, and no Advantage taken by them thereof, 
F 4 contrary to the appearing Senſe of the Statute 2 r by 
| the true Meaning of that Statute, King Edward III. and his Heirs were 
"I only excluded from Titles of Preſentation in others Right, fallen before 


the Time of that King, whereof any Church was then full. Hill. ꝙ Car. 


King v. George Archbiſhop of Canterbury and Prift, 1 Cro. 355. 3 ſame 


Caſe, Jones 334. 11 H. 4.8. Vide 11 H. 4. 4. 70. contra. 
Benefit of After a Church is lapſed to the Biſhop or Archbiſhop, it concerns them 


Lapſe loſt to to take Advantage thereof with all ſpeed, leſt the Benefit be loſt ; for after 
the Biſhop. 3 
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a . 18 is lapſed to the immediate Ordinary, if the Patron doth prefeti Df Lapſe, 
before he hath filled the Church, the Ordinary ought to receive his-Clerk : 1 
For Lapſe to the Ordinary is only an Opportunity of executing a Truſt, 


4 vi. of ſeeing the Cure ſupplied, in caſe of the Patron's Neglect, which 

Al being performed by the Patron himſelf, the Ordinary can take no Advan- 

T tage by it. 11 H. 4. 80. 18 E. z. 21, a, 13 B. 4. 3. 43 E. 8. 11. 4. 

5 Trin. 18 H. 7. Keiſway 5o. And by Hobart in Col! and Glover's Caſe, 

p. 154. 28 & 29 Eliz. Beverly v. Biſhop of Canterbury and Cornwall, vl 

- 1 Anderſon 14 8. Dodtor and Student, l. 2. c. 36. If one hath the Nomi- Nomination nn 

- nation, and — the Preſentation, and the fix Months being incurred, he K one, kre⸗ 1 

i that hath the 'Preſentation only preſenteth to the Biſhop, before the Biſhop 505 * 

jo hath taken Benefit of the Lapſe, without any Nomination made to him, 

: in ſuch caſe the Biſhop is bound to admit the Clerk, as the Clerk of the | = 
X very Patron: By Doderidge in his Complete Parſon, Led. 12. F 67. —_ 
15 Or tho' the Patron did not preſent within his fix Months, ber the And the lat __ =_ 
2] Ordinary did collate hefore the Expiration thereof, the Patron is not 3 ee = 
- thereby barred from preſenting, but may preſent after the ſix Months: be = 
- expired, and his Clerk ought to be received. Co. 6. Green's Caſe, 22. | —_— 

; and Bofwel/'s Caſe, 50. But if the Biſhop in ſuch Caſe, after the fix 4 

; Months, and before any Preſentation exhibited, hath made a new Colla- | =_ 
1 tion, the Patron is barred. Roll's 2. p. 368. Co. Lit. - * = 
4 So tho'"Lapſe be incurred to the inferior Ordinary, and the Archbiſhop where the | = 
- 4 doth collate within the inferior Ordinary's fix Months, the Patron's Clerk, Ca =” 1 
3 if he be preſented, ought to be received; becauſe the Collation of the wy ag | =- 
_ Metropolitan | is tortious, and doth not put the Patron to his Qyare Impedit, tortious. | .=_ 
1 but is null, and as no Collation to the Patron: By Roll in bis Abridg- 1 1 
: ment 2. p. 368. But this is doubted of, and objected, That the Wrong Q. =_ 
| is here done to the Ordinary only, and not to the very Patron. 11 H. 4. | —— 
3 80. The like Law, if Lapſe be accrued to the Metropolitan; for then, | - 
9 if the Patron reſent to the inferior Ordinary, whilſt the Church remains | 
| void, he is bound to receive his Clerk, and the Metropolitan is barred, Metropolitan 9 
7 Booton v. Biſhop of Rocheſter, Hutton 24. Docfor and Student, I. 2. c. 36. Barre. i 


But if either the Ordinary of the Dioceſe, or Metropolitan, hath collated 
his Clerk, whilſt the Turn was reſpectively theirs, altho' the Clerk be not 
inducted, the Patron's Clerk, if after that preſented, is not to be admitted, 
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Trin. 10 Elis. Dyer 277. Or if the inferior Ordinary, after the Time Patron barred, 4 
is gone by Lapſe to the Metropolitan, hath collated his Clerk to the = 
Benefice that is in Lapſe, altho' this Collation be tortious to the Metro- Wo 
politan, yet it ſeems, that it takes away the Preſentation of the Patron, ſo Patron not = 
that he ſhall not preſent, and is only an Uſurpation upon the Metropc- wire 5 bf 
litan : By Finch, Judge at Somerſet Aſſizes. Sir Francis Popham v. Bi- Collation. it 
ſhop of Bath and Wells, Rolls 2. p. 350, 368. And thereby the Metro- ij 


politan 1s put out of Poſſeſſion, and SES, to his Quare Impedit, Co. 6. 
Green's Caſe, b. 29. and Bofevell* s Caſe 50. Co. Lit. 344. — 
It hath been a Queſtion, Whether the Biſhop ought to admit the GH the 
Patron's Clerk, after the Title of Lapſe is paſſed from the Metropolitan ny 
to the King? Trin. 10 Elix. Dyer 277. and by Hobart, the Patron's the Patron's 
Preſentation takes Place, after the Church is lapſed to the King, if it be * 4 
exhibited to the Ordinary before the King's: In Colt and Glover's Caſe rhe ry . 
v. Biſhop of Coventry, Hobart 157. Becauſe the Patron's Right to preſent tropelitan to 
continueth, until the Title by Lapſe: be executed, and the King's Title is arab 
not veſted in him in this Caſe abſolutely, as other Titles are, but condi- 
tionally, viz. If he doth preſent before the Patron: Becauſe the King 
bath it only as Supreme Ordinary. Hutton 24. But by others, the Turn 
by Lapſe i is ſo veſted in the King, that if he Patron's, or other Perſon's 
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118 7 he Clergy Man's Low: 'Or, Cap 12. 
It ö T3 Of Lapſe, Clerk be admitted to a Church, after tis come to b =_ by Lapſe, 
I 9 15 8 the King by Quare Impedit may recover the Preſentment, and remove 
1 ſuch Clerk, Mich. 28 & 29 Elig. Beverly v. Buſhop of Canterbury and 
Ls others. 1 Anderſon 148. Trin. 27 Elias. Baſkervill's Caſe, Co. 7. p. 28. 


27 E. 3. 85. Mich. 29 & 30 Ehz. C. B. Biſtop 'of | Lincoln's Caſe, 
Brownlow and. Goulaſborough 1, 63. Hill. 6 Fac. Cumber v. Biſhop of 
Chicheſter, cited in the Caſe of The King v.. The Archbiſhop: of Canterhiny 
and Priſt, Trin. 4 Car. C. B. Hetley 1 25. And this latter Opinion is 
taken to be the bam So if the King hath Title, by Lapſe, to preſent 
to a Prebend of his free Chapel, for that the Dean thereof hath not col- 
lated to it within fix Months, -tho' the Dean doth collate before the King 
preſents, yet the King ſhall remove his Clerk. 27 E. 3. 8. . 
Advantage of But tho', as hath been ſaid, the King may remove. the Patron' 8, Or 
the King loſt, a Stranger's Clerk, that comes in upon his Lapſe, yet if ſuch Clerk doth 
Fong die Incumbent of the Church, before the King doth preſent, the King 
bent. hath loſt the Advantage of the Lapſe, and ſhall not preſent afterwards, or 
remove the Patron's ſecond Preſentee. Jin. 27 Eliz. Baſtervill's Caſe, 
7 Co. 28. Paſeh. 26 Eliz. Beverly v. Archbiſhop of Canterbury, Owen 2. 
tame Caſe. 1 Anderſon 148. and 3 Cro. 44. Mich. 2 Fac. King v. Bi- 
Hop of Winton, 2 Co. 53. Mich. 30 & 31 Eliz. Beverly v. Cornwall, 
Moor 269. Hill. 6 6 Jac. Cumber v. Biſhop of Chiceſſer and Green, 2 Cro. 
+2 706811! i 29 & zo Eli. Biſhop of. Lincoln, Owen, The. Caſe of "the 
g ing v. The Archbiſhop of Canterbury and Pri, Trin. 4 Car. C. B. 
The Reaſon. — 7 2 5. Becauſe the King is to have but one Turn, and that the 
next Turn, 1 Bulſt. 28. and i the Law ſhould be otherwiſe, the King 
by ſuffering divers Uſurpations upon his Lapſe, might even difinherit the 
very Patron; and the Rule, Nullum- tempus occurrit Regi, is not to take 
Place where the King 1s limited to a Time certain. 
Simile upon The like Law upon the ſame Reaſon is ſaid to be, if che Mhureh, : 
Avoidance by before the King doth preſent, be voided by any other Means, as 'by Re- 
W ſignation, unleſs the Reſignation be by Fraud on purpoſe to bar the 
King Trin. 6 Fac. Cumber v. Biſtop of Chicheſter, Brownlow and 
Gouldſborough 1, 161. the ſame Caſe, 2 Cro. 216. Paſch. 30 Elix. 
Econtra. Gouldſborough, p. 83, & 86. Yet on the contrary it is ſaid, That if 
the Clerk of the Patron, or a Stranger, that is preſented to a Church 
in Lapſe to the King, doth after his Induction reſign, it is no Prejudice 
to the King's Turn. Brownlow 2 Gouldſborough 1. p. 64. The Caſe 
of the King v. The Archbiſhop of Canterbury and Priſt, Trin. 4 Car. = 
Diſtinction. C. B. Hetley 125. And ſome diſtinguiſh in this Caſe betwixt an Avoid- 1 
| ance by the Act of God, as Death, (in which Caſe. it is paſt Queſtion, 3 
that the King's Turn is gone) and the Act and Fault of the Incumbent, 
RY as by Reſignation, Deprivation, or the like: And therefore it hath been 
1 adjudged, That if he that is preſented upon the King's Lapſe, doth refuſe 
5 to pay the Tenths due from him to the King, and the Refuſal is certified 
by the Biſhop, whereby the Church is void, the King may then preſent . 
as to his Turn by Lapſe, or remove another's Preſentec that comes in i; 
upon ſuch Avoidance. Mich. 30 & 31 Eliz, Queen v. Biſhop of Lincoln 1 
and Leigh, 3 Cro. 119. and Leonard 4. Caſe 105. Moor 2 59. and ſame 
Q Caſe by Owen 89. But Quœre; for it ſeems moſt reaſonable, that the 
King ſhould loſe his Turn by Lapſe, if he preſent not during the Incum- 
bency of the Clerk of him that uſurped upon his Lapſe, whether it be- 
come void by his Death, or other Means, unleſs there be Fraud in the 
Caſe; and ſo it was held to be per Cur. Trin. 31 Elis. C. B. The Queen 
and Biſhop of Norwich, 4 Leon. Caſe 351. 
2 | However, 
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However, if the Ordinary doth collate to s Benefice that is lapſed, 
as well from him as the Patron to the King, and his Collatee doth die 
ſeiſed of the Church, it ſeems, that the King may afterwards have his 
Turn, becauſe the Church was not thereby filled, either againſt the 
Patron, or the King: Not againſt the King, becauſe the Collation of the 
Ordinary doth gain no Poſſeſſion againſt him; and the King may preſent 
without being put to his Qyare Impedit; but whether (as it ſeems to be) 
againſt the Patron, Quere, by Roll's 2. p. 368. | 

If in the Caſe of Lapſe, or other the like Caſe, when the King hath 
Right to preſent but to the preſent Avoidance, and the Church is filled 
againſt him by Inſtitution and InduQion, ſo that the King is driven 
to his Qyare Impedit, and after he hath recovered, he confirms the In- 
cumbent's Eſtate, yet he may preſent after ſuch Incumbent's Death : For 
when the King hath recovered, he hath a Right to preſent uncontrollably 
by the Record, and may at his Pleaſure ſue forth Execution, and the 
King's Confirmation, or Grant, that the Incumbent ſhall not be mo- 


leſted during his Life, cannot be pleaded by the Patron, in Bar of 


the King's Right to preſent by Virtue of his Judgment. 9g E. 3. 20. 
and 18 E. z. 21. The Abbot of Thorney's Caſe there cited. Paſch. 
19 Car. 2. Henry Edes v. Walter Biſhop of Oxford, Vaughan 26. 


But if the King hath preſented for Lapſe,” and his Clerk is inſtituted 


and inducted, and then being ſued doth loſe his Incumbency by ill 
pleading, the King ſhall not preſent again, for that this Title was once 
executed. Mich. 32 Elis. Arundel and The Biſhop of Glouceſter s Caſe, 


1 Leonard 194. 
. Lapſe in general, we may lien add thoſe Rules and Maxims 


of the Common and Canon Law collected in Biſhop Grb/on's Codex, viz. 


1. Lapſe is a Devolution of Patronage (or rather the Right of Preſen- 
tation) from the Patron to the Biſhop, "from the Biſhop to the Metropo- 
litan, and from the Metropolitan to the King, i. e. to the Biſhop as Ordi- 
nary, to the Metropolitan as Superior, and to the King as Patron Fara- 
mount. Vide 2 Inf. 361. Brad. lib. 4. Reg. 42.6. 

2, The Term or Space in which Title by Lab accrues eng r 
to the fore- mentioned Superiors in fix Months. Vide 2 Inſt. 361. 6 Rep. 
62. a. 2 Cro. 141. Yelv. 100, &. 2 Roll. Abr. 363, 364. 4 Mod. 
140. Kclw. 49. | 

3. Lapſe ſhall incur, or not incur according as it doth, or doth not 
happen through Default of the Bilhop; and according as he is named, 


or not named in the Quare Impedit. See 2 Roll. Abr. 365. 3 Cro. 93. 
Hob. 200. 


4. Altho' the- Biſhop is both Patron and Ordinary, he fhall not have 


Hf n . 


&C. 


Lapſe to the 


King, and 
Ordinary 
collates, Cc. 


King may 
not preſent 


again after hiz 


Title once 
executed. 


Cod. 808, 


a double Time to preſent in, but only fix Months, before Title by Lapſe 


accrues to the Metropolitan. 
No Title by Lapſe can accrue to the Metropolitan, or to the King, 


unleſs it hath firſt accrued to the zmmediate Ordinary, See 2 Cro. 93. 
2 Roll. Abr. 365, 366, 367. 

6. If Title by Lapſe is accrued to the Biſhop, and he dies, or is tranſla- 
ted or deprived before he takes the Benefit of it, the Devolution is to the 
Metropolitan, (i. e. as he is Guardian of the Spiritualties, and as this is 
not an Intereſt, but a meer Spiritual Truſt.) See Bradl. 491: Seck. 10. 
2 Roll. Abr. 367. And note Noy 69. 

7. Lapſe accruing to the Biſhop in a Metropolitical V. iftation, be Pal 


not * the Benefit Fit. Vide 2 Roll. Abr. 367. 


8. After 
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Uſurpation, 8. After Lapſe to the Ordinary, or to the Metropolitan, if the Patron 
C. 


ATA» preſent to the Ordinary before the Church is filled by Inſtitution, he is bound 
NN 5 receive his Clerk. Ve Lyndw. De Jur. Patr. c. 2. Injuria. Nat. Br. 
f. 83. Hob. 157. 2 Roll. Abr. 368. Moor goo. Hutt. 24. . 

5 9. There is no Lapſe from the King. For altho' the Words of the 
Stat. 17 Ed. 2. c. 8, do plainly imply a Lapſe, yet they are not allowed to 
be expreſs enough to deſtroy or limit that known Maxim, Nullum Tempus 
occurrit Regi. Tis true the Reformatio Legum, f. 29. b. ſeems intended 
to provide againſt this. But as the Law is, there is no Remedy againſt a 
Neglect in the Crown to fill ſuch. vacant Churches in the Crown, but only 

the Ordinary's Sequeſtring the Profits of the Church, and Appointing a 
Clerk to ſerve the Cure, | | | 8 | 


CHAP. XIII 


Of Uſurpation, and the ſeveral. Conſequences 
thereof; and of the Writ of Right of Ad- 


vowſon. 


S the Patron by his Neglect doth loſe the Right of Preſenting upon 
rn 5 4 the Account of Lapſe, ſo upon the Account of Uſurpation; for 
Uſurpation. thereby the Fee of an Advowſon may be gained, g H. 6. 30. b. 31. that 

is, not only the Avoidance upon which the Uſurpation is made, but the 
whole Eſtate of the Advowſon againſt all the World; by Hobart. Paſch. 
17 Fac. in Sir William Elviss Caſe v. Archbiſhop of York, Hobart 322. 
Hill. 14 Car. B. R. Harper v. Bathfjs and Burgeſſes of Derby, Jones 427. 
But the Reader is, in reading this Chapter, to remember the Stat. of 
7 Anne, which is before at the End of the eighth Chapter of this Book. 
This Statute repeals for the future much of the Doctrine delivered in the 
preſent Chapter. 5 | | 
No Poſſeſſion That an Uſurpation may be ſaid to be truly ſuch, and to have the Effect 
gained where of gaining the Poſſeſſion of an Advowſon, ſeveral Things muſt concur ; 
pee = ton. As firſt; it muſt (generally ſpeaking) be initiated by a Preſentment made. to 
the Church: Therefore, if a Perſon affirming himſelf to be Patron of a 
Church that is void, doth pray the Ordinary to admit him thereto, (for 
that he cannot preſent himſelf) and the Ordinary doth inſtitute him ac- 
cordingly, this gains no Poſſeſſion, for that there is no Preſentation, and a 
Man cannot plead Plenarty of his own Preſentment. 14 H. 8. 3. a. So 
Neither by if a Biſhop doth collate without Title to a Church preſentable, and his Clerk 
e is inducted, the rightful Patron is not thereby put out of Poſſeſſion, as by 


out Title. Uſurpation; for it appertaining to the Biſhop's Office to provide for the 


void Church, until ſuch Time as the Patron doth make Preſentment of his 
Clerk thereto, his Collation ſhall be intended only to be as a Proviſion for 
the Celebration of Divine Service during the Vacation: For if the Patron's 
Clerk, notwithſtanding ſuch Collation, be not received when preſented, 
and the Patron brings his Qzare Impedit, Plenarty by Six Months, in ſuch 
Caſe, 
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Caſe, cannot be pleaded againſt the Patron. Mich. 3 Fac. in Boſwell's 
Caſe, 6 Co. 50. 14 H. 8. 3. Trin. 44 Eliz. Green's Cale, 6 Co. 30. 1 Inſt. 
J. 344. b. Smalluood v. The Biſhop of Coventry, &c. and Marſh, Savile, 
Caſe 188. And as not one, ſo not two or three more Collations do gain 
any Poſſeſſion of an Advowſon to a Biſhop, though he ſhould not collate 
as Ordinary, but as Patron. Paſch. 33 Elix. Queen and Biſtop of York's 
Caſe, 1 Leon. 226. and ſame Caſe, 3 Cro. 240. And if the Inheritance 
of an Advowſon be in a Biſhop, in Right of his Biſhoprick, but the ſame 
is leaſed out for Years, or Life, a Collation by the Biſhop ſhall no more 
prejudice the Leſſee, than any other Stranger who hath the Inheritance in 


himſelf. Paſch. 32 Eliz. Sale v. Biſhop of Coventry and Marſh, 1 An- 


derſon 141. and Savile, Caſe 188, | | 

Tho' generally, as hath been faid, an Uſurpation muſt be initiated 
by a Preſentment, and not by a Collation, yet if a Biſhop doth collate 
upon him that hath Right to collate to a Church, his Collation doth 
make an Uſurpation and Plenarty by Six Months, and doth put him, in 
whom the Right of collating was, to his Writ of Right to recover 
his Advowſon. 17 E. 3. 64. 6. Dean of Lincoln's Cafe. Mich. 3 Fac. 
in Boſicell's Caſe, 6 Co. 50. Trin. 44 Eli. Green's Caſe, 6 Co. 29. 1 Liſt. 


344. 6. ES AA : 5 
And as an Uſurpation muſt be initiated by a Preſentation, ſo ſuch Pre- 


ſentation ought. to be valid, and not void in Law: Therefore if a Maſter 344 


of a College be preſented by Maſter and Fellows, or a Dean by the Dean 
and Chapter, the Preſentation being void, though the Maſter, or Dean, 
be admitted, makes no Uſurpation to the diſpoſſeſſing of a rightful Patron. 
14 H. 8. 3. So if a Church being void, a Stranger doth preſent his Clerk 
upon a Simoniacal Contract, and the Clerk is admitted, inflituted, and 
inducted thereupon, and Six Months paſs, yet this is not any Uſurpation 
upon the rightful Patron, altho' that the Clerk was ignorant of the Con- 
tract, for that ſuch Preſentation and Induction are void in Law, and the 
Clerk is as never preſented. Stat. 31 Eliz. c. 6. And in this Caſe the 
rightful Patron, and not the King, ſhall preſent. Co. Litt. 120. a. 

And if a Man and his Wife do join in a Preſentment to a Church, to 
which they have no Right, this Preſentation doth gain nothing to the 
Wife; for the Wife is at the Will of her Huſband, and ſo it is but as the 
Act of the Huſband, but otherwiſe it is, when the Wife hath Right. 
Paſeh. 15 Car. C. B. Neſton v. Hampton, March, Caſe 146. And for 
this Reaſon, tho' the King may preſent by Uſurpation, yet he ſhall be no 


Uſurpation, 
&c. 

Cen nnd 
Nor by two 


or three more 
Collations, 


Biſhop's Leſ- 
ſee. 


Collation puts 
the Patron to 
his Writ. |. 
Note To 1 
complete an £1 
Uſurpation, 
the Ulſarper 
muſt be in 
peaceable 
Poſſeſſion for 
Six Months. 
See 1 Iiißt. 


The Prelen- 
tation mult 

be valid. 

So not where 
the Preſenta- 
tions are void. 


By Huſband 
and Vile. 


Uſurper by preſenting, if in his Letters of Preſentation he doth preſent by 


ſome Title which he hath not, ſuch Preſentation being void ; but if he 
preſent generally, mentioning no Title at all in his Preſentation, and his 
Clerk be received, and dies, he hath gained a Title by Uſurpation. Hill. 
17 & 18 Car, 2. Sir fohn Tufton v. Sir Richard Temple, Vaughan þ. 14. 
That an Uſurpation may have the Effect of gaining the Poſſeſſion of 
the Advowſon to a Stranger, tis not neceſſary that the Stranger doth pre- 
fent in his proper Perſon : As tis ſaid, that if the King doth preſent in the 
| Right of his Ward, who hath not any Right to an Advowſon, this doth 
veſt the Inheritance in the Ward by Uſurpation, becauſe the King expreſly 
preſented in his Right. 42 E. 3. 4.6. 43 E. 3. 14. 6. 22 E. 4. 9. b. 


King gains a 
Title by 
Uſurpation. 


Where the 
Preſentation 
is in the 
Right of 
another. 


Aucere: For this ſeems contrary. to the Books before cited, viz. that 


where the King mentions a Title which he hath not, his Preſentation is 
void, and ſhall not be any Uſurpation. But however, ſo it is in the Caſe 
of a common Guardian, Roll's 2. p. 370. Contra 17 E. 3. 60. 7 H. 4. 
26. 6. And alſo in the Caſe of a Proctor, with reſpect to the Perſon for 

I 1 whom 


By Proctor. 


: 


122 The Clergy-Mans Law: Or, Cap. 13. 
Uſurpation, whom he is Proctor; yea, and tho' he was not his Proctor, if he did pre- 

de ſent as ſuch, or if he preſented as Proctor, or as Attorney to another, to a 
Church whereof himſelf was ſeiſed, it ſhall be an Uſurpation upon him- 


bo, 61. 1 14ſt. 52.9. | n 
By a Stranger If a Stranger doth preſent to a Donative being void, and his Clerk there- 


to a Donative. upon is admitted, inſtituted, and inducted, yet this makes no Uſurpation 
upon the very Patron, becauſe the Preſentation, and ſo all that followeth 
thereupon, is meerly void; a Donative not being preſentable, unleſs it be 
firſt made ſo by the very Patron's Preſentation made thereunto to the Ordi- 


_ nary, - Co. Litt. 344. 4. 


Muſt be toa For the initiating of an Uſurpation, 'tis not enough that a Preſentment 


CANO be made to a Church, and ſuch'Preſentment as is not void, but it muſt be 
Oo made to a Church that is void; therefore, if a Preſentation be made to a 
Church appropriate, (which is always full of him to whom the Appropria- 
tion is made) or to any other Church full of an Incumbent, and Inſtitution 
and Induction be had upon ſuch Preſentment, yet (all being void) no Uſur- 
pation, or Diſpoſſeſſion is made thereby. Mich. 18 & 19 Els. Gren- 


don v. Biſhop of Lincoln, Plowden 500. 


What Avoid But though the Church muſt be void when the Preſentation is made 
FN the for the aforeſaid Purpoſe, yet it is not neceſſary that it be ſo void to the 
: Patron, that he muſt either preſent or ſuffer a Lapſe; but only fo, that 

if the Patron pleaſe, he may preſent : For if an Ordinary doth deprive an 


Incumbent of a Church, for Crime, or other Cauſe, and doth not (as he 


ought to do) give Notice to the Patron of the Avoidance ; yet if a Stranger 
Uſurpation doth preſent his Clerk, who 1s inſtituted, and inducted, and Six Months 
I: aſs, the Stranger thereby hath uſurped upon the Patron, and gained 
a Poſſeſſion of his Church: For though the Ordinary in the Caſe of a 
_ Deprivation, and in like Caſes, may not have the Benefit of a Lapſe 
without Notice, yet in regard that the Church is void and open to the 
Without No- Preſentment of the Patron, although no Notice be given thereof, the true 
Fee Patron againſt Strangers is bound to take Notice of the Avoidance at his 
Peril, Trin. 44 Eliz. Green and Baker's Caſe, Roll's 2. p. 369. Paſch. 

17 Fac. in Sir Will. Eluis's Caſe v. Archbiſhop of York, Hobart 318. 
Incumbent So if an Incumbent of a Church doth reſign his Benefice, and a Stran- 
3 ger preſents his Clerk thereto, who is inſtituted, and inducted, and con- 
ſents. tinues Incumbent, without Interruption, by Six Months; tho' no Notice 
was given to the true Patron of the Reſignation, yet this. Preſentment and 


Incumbency makes a complete Uſurpation, fo that the Clerk cannot be 


removed ; and the Reaſon is, becauſe the Induction is notorious to the 
Country, and therefore the Patron ought to take Notice of it at his Peril, 
and to uſe his Remedy in Time, if he will not loſe his Preſentment and 
Poſſeſſion. Paſch. 33 Eliz. Serven v. Biſhop of Lincoln, Ney 65. and 
by Hobart in Sir William Eluisis Caſe v. Biſhop of York, Tayler and Bi- 
| oh, Hobart 318. And yet tis ſaid, That if a Clerk being inſtituted 
Reſignation and inducted, doth reſign into the Hands of the Ordinary by Covin be- 
„ Covin. twixt him, the Ordinary and the Stranger, on Purpoſe that the Stranger 
may preſent A. B. to the Intent to defeat the very Patron of his Preſent- 

ment, and the Stranger doth preſent the ſaid A. B. accordingly, and Six 

Months paſs, this ſhall not be any Uſurpation, for that the Ordinary did 

not give Notice of the Reſignation. Trin. 40 Elig. Lacon v. Biſhop of 

Lincoln, Roll's 2. p. 369. But I ſuppoſe this Caſe is to be underſtood as 

it is delivered, viz. ſpecially upon the Point of Fraud and Contrivance, and 


not ſo as to contradict the former Caſes. | 
| | 1 


1 


ſelf, for ſuch Perſon in whoſe Name and Right he preſented. 17 E. 3. 


1 4 
—_—. 


® 
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If one hath a Benefice under the Value of Eight Pounds per Annum, Uſurpation, 
and doth (without Diſpenſation) take another Benefice incompatible, in &. ; 
which Caſe the firſt is void only by Canon Law, and fo is only ſaid to be where one 
void as to the Patron, and for his Advantage, not Diſadvantage ; and a takes another 
Stranger, before the true Patron hath Notice of the Avoidance from the ena uf 
Ordinary, or the Ordinary hath pronounced the Church yoid, doth get 
his Clerk inſtituted and inducted thereinto, this is no Plenarty againſt the | 
true Patron: By Hutton. Hill. 9 Car. King v. Prieſt, Jones 336. (but wy 
Qucr.) For that tis there alſo ſaid, that a Church is more void by the 
Conſtitution of Lateran, than by particular Deprivation or Reſignation, 
for that it is a general Sentence of Deprivation. 2 E. 3. 2. And there- 
fore I think ſuch Inſtitution and Induction doth make a Plenarty. But 
Qucere, Whether the Patron be put out of Poſſeſſion before Induction? 2 
for that 1 H. 5. 1. is Contra, as vouched in Hare and Buckley's Caſe, = 
Plowden 529. 0 ä 1 

If a Church be void in the Time of War, and a Stranger doth preſent Church void = 
his Clerk thereto, who is admitted, inſtituted and induced, and in Poſ- N rs 
ſeſſion by Six Months, yet all is void: And though the Stranger doth only 83 bre. = 
preſent in Time of War, and his Clerk is admitted upon that Preſentment ſens. _- 
in Time of Peace, yet the Law giveth Regard to the Original Act; that 
is to fay, to the Preſentment ; and all that followeth thereupon, although 
it were in Time of Peace, ſhall be avoided, as being conſtrued to be in 
Time of War, and fhall not put the rightful Patron out of Poſſeſſion. 

6 E. 3. 41. And upon this Reafon was Shelley's: Cafe adjudged in B. R. 

fairh Coke. Trin. 43 Eliz. Bingham's Caſe, 2 Co. p. 93. and Co. 6. Green's 

Cafe, 30. 1 Inf. 249. 6. And note, That the Time of War doth not 

only give this Privilege to them that be in War, but to all others within 

the Kingdom. 1 Inſt. 249. b. | 1 | | 

To the Gaining of the Poſſeſſion of an Advowſon, it is not only neceſ- When there 
fary that a Preſentation be made, and that it be made when the Church is mult be Ad- 
void, and in Time of Peace, but Admiſſion and Inſtitution muſt be had voce ang 
thereupon ; for before Inſtitution, and after Preſentation, the true Patron 
may grant the Adyowſon, the Uſurpation not being completed till Inſti- 
tution, (as is held by Hobart) and to the Gaining the Advowſon not with- When In. 
out Induction, and the Clerk continues in Six Months. Mich. 30 Fac. _ 
6 Co. 49. b. Bofwell's Caſe. Hill. 14 Car. B. R. Harper v. The Bailiffs of 
Derby, Jones 427. Paſch. 15 Car. 2. B. R. Brown v. Spence, 1 Sider- 
fin 163. 1 Keble 590. But if he doth die within the Six Months, (though 
the Patron cannot preſent before his Death, until he hath recovered) yet 
after his Death he may either preſent, or bring his Qzare Impedit, be- 
cauſe the Plenarty did not bar his Action by reaſon of the Statute of 
Weſtminſter 2. c. 5. the Six Months not being incurred. Lord Stanhope's 
Caſe, Hobart 241. „ ” Frans 

That an Uſurpation therefore may have the Effects of enabling the Plenarty by 
Uſurper to plead Plenarty againſt the true Patron upon his Qyare Impedit oy = 
brought, and to drive the Patron to his Writ of Right, 'tis not enough 
that the Uſurper duly preſent, and his Preſentee be admitted, inſtituted and 
inducted, but alſo that the Church be full by the Space of Six Months, 
before any Writ brought to recover the Preſentation, Paſch. 17 Fac. in . 

Sir William Eluiss Caſe v. Archbiſhop of York and others, Hobart 322. 
Mich. 13. Fac. per Cur', Godbolt 263. For if within ſuch Time the Pa- _— 4 
tron doth bring his Quare Impedit, or Writ of Darrein Preſentment, as the : | 4 

Caſe may be, Plenarty cannot be pleaded againſt him to bar him, but that 
he may remove the Uſurper's Clerk, and recover his Preſentment, and 


Poſſeſſion 
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Wſurparion Poſſeſſion of the. Aronſon; n in * to hs Writ of Right, 


LR I Inſt. 344. B. and that by the Statute of Weſtminſter: 2. c. 5. For before 
Writ of * Statute at the 1 Law, after Inſtitution had into a Church of a 
Right. common Perſon, at the Preſentation of a Stranger that had no Right to 


reſent, the Incumbent was not removeable, but only the Advowſon re- 
coverable by a, Writ of Right of Advowſon, as APES by the ta * 
tute: By which it is ade . FE 77 | 


1 Chat from hencefozth one Form of leading Hall be obſerved- 
© 5. +9. 2, among Juffices fn Writs of Darrein Pzeſentment and Quare Impe- 
See 2 Iii. dit in this Reſpet, ik the Dekendant  alledgeth Plenarty ok the 


s put out of Poſſeſſion. 9 H. 6. 57. a. And though a Quare Impedit 
be brought, and a Recovery thereupon had againſt an Incumbent alone, 
without the Patron, if thereupon: by Writ to the Biſhop the Incumbent is 
removed, and the Clerk of him that recovered inſtituted, the Patron is 


thereby put out of Poſſeſſion. Ro/["s Abr. 2. p. 369. Dubitat. 9 H. 6. 
By Leſſee But if Leſſee for Vears, or a Guardian, Ki a Qzare Impedit, 5 
for Leas. though that the Defendant hath a Writ to the Biſhop againſt the Termor 
or Guardian, and his Preſentee is accepted, yet. the Tenant of the Free- 
hold is not put out of Poſſeſſion thereby. 50 E. 3. 14. 6. And ſo if the 
Buy a Stranger. Preſentee of a Stranger being admitted, inſtituted and inducted into the 
Church of a rightful Patron, and another Stranger doth bring a Qyare Im- 
pedit againſt the firſt, and recovers, this Recovery is no Prejudice to the 
true Patron who was a Stranger to it. Hill. 18 H. 7. Keiluay, p. 49. 
1 Mod. Rep. 2 5 . 
| What Privy That an Uſurpation may be ſuch as may gain the Fee of an Advowſon, 
'9 ” neceſſary to there muſt not be ſuch Privity betwixt the Uſurper and the Perſon upon 
+3 . on pos Bake © whom the Uſurpation is made, as doth fruſtrate an Uſurpation as to its 
= = fo Effects; and therefore, firſt, there muſt not be a Privity in Blood, for 
iN | when an Advowſon deſcendeth unto Parceners, though one preſent twice, 
+ 2 and uſurpeth upon her Coheir, yet ſhe that was negligent ſhall not be 
1 clearly barred, but another Time ſhall have her Turn to preſent when it 
falleth. Stat. Weſt. 2. c. 5. vis. 13 E. 1. 2 Inſt. 363. And accor- 
Coparceners. dingly 'tis ſaid, that one Coparcener by preſenting alone without the other 
cannot uſurp upon the other to the diſpoſſeſſing her, 17 E. 3. 37. ; 
9 Eliz. Dyer 259. b. 20 Dubitat'.. 15 E. 3. Aſiſe Darrein Preſent- 


ment 11. Yea, and if a 2uare Impedit be brought by two Coparceners, 
and the one is ſummoned and ſevered, and the other doth recover and 
preſent, this is in the Right of them both. 38 E. 3. 35, 36. So if an 
Advowſon be aſſigned in Chancery to two Daughters Coparceners, and the 
eldeſt doth after preſent to the next Avoidance, (I ſuppoſe contrary to the 


Aſtignment) this ſhall be in her Right as the elder, and not by Uſurpa- 
tion ; 3 


3 7 * 4%. Church ok his own Pꝛeſentation, the Plea ſhall not fail by reaſon 
1 5 G. 162, ok the Plenarty, ſo that the Crit ud en Bil 155 Six 
N 6 Go + 3 Yonths. Vide Sec. 1 Poſt; - . t 
=} Dow 29 But if a Church is aliened in Mortmain, and the Perſon to whom it is 
_— Bro. Flur aliened doth preſent, or he is uſurped upon, yet the Lord may at any 
i 5 by, 5 A Time within the Year bring his 2uare Impedit, and the Ulurpation and 
l 1 Fitz. Snare Plenarty by Six Months ſhall not bar him. 47 E. 3. 11. For in this 
. Om Caſe he cannot have a Writ of Right of Advowſon, 25 that he cannot 
El S. alledge Seiſin in himſelf, nor in his Anceſtor. 21 E. 3. 

| '' Upon Reco- Alſo by Recovery in a Qzare Impedit, and _—_— had, the Poſ- _ 
| 1 very in Quare cars of an Advowſon may be gained, for thereby every oben. Perſon 


— 
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tion; for that the firſt Preſentment of common Right doth belong to Uſurpation, 
her, but this ſhall void the Aſſignment in Chancery. 17 E. 3. 3o, 38. 1 
adjudged.” | 35 | 
"AR yet it is ſaid, That if two Coparceners make Partition in Chan- Upon a Par- 
cery, or Compoſition by Fine, to preſent by Turns, the one may uſurp 2 = 
upon the Turn of the other, 30 E. 3. 15. yet ſuch Uſurpation doth | _*- 
not put the Party out of Poſſeſſion upon whom it is made as to the = 
next Turn, but ſuch Party may preſent thereto ; and this is not only by | i 
the Aid of the Statute of West. 2. c. 5. but at Common Law. 33 Ed. 3. 7M 
Dare Impedit 196. 25 Ehz. Dounam's Caſe, 4 Leonard 86. So though 4 
ſuch Compoſition be made betwixt three Coparceners, and the eldeſt doth Three Co- 
uſurp upon the Turn of the ſecond and youngeſt, and after doth uſurp ome 
again in the Turn of the ſecond, yet the youngeſt may preſent in her — 3 
next Turn. 13 E. 3. Quare Impedit 58. For an Uſurpation in this 1 
Caſe is but for the Turn uſurped upon, and doth not put the Perſon = 
uſurped upon to her Writ of Right. F. N. B. 34 Jac. 22 E. 4. 9. = 
However, if of three Coparceners the eldeſt after Partition doth uſurp | lis. 
the 'Turn of the ſecond only, this 1s not any Uſurpation upon the Turn = 
of the youngeſt. Keiluny 1. 2 Iuſt. 365. Roll's Abr. 2. 372, 373. | 
JJ’... Pi 5 
And if of three Coparceners the eldeſt doth preſent in her Turn © che Utur- | bi 
without Partition, and afterwards a Stranger doth uſurp in the Turn of . iy | 
the ſecond, yet this is not any Uſurpation as to the third or firſt Coparce- three out of 'M 
ner, but only as to the ſecond; and the Law is the ſame, although Par- Foſleſtion. 
tition had been made to preſent by Turn. Mich. 12 H. 7. Keikocy 1. 


17 E. 3. 22, Yet by a late Report 'tis ſaid, That the Court inclined to x 8 


1 8 8 
n 
* ·[1‚] 1 
* — — — — 2 


an Opinion, that where Parceners had made Partition to preſent by Turns, | .=_- 
and an Uſurpation is in the Turn of one of them, that it ſhould put all | — 

bout of Poſſeſſion. Paſch. 3 5 Car. 2. Anonymus, 2 Ventris 39. 8 _ 

If two Coparceners be of an Advowſon, and they ſeverally grant their Two Copar- =_ 
Parts to two ſeveral Men, the Advantage that was between the Parties 1 
doth hold Place between the Grantees, and ſo the firſt Preſentment ſhall 1 


go to the Grantee of the eldeſt. 1 Tt. 166, 186, and ſo of the others, = 
and an Uſurpation of one ſhall not put the other out of Poſſeſſion. 22 E. | 1 


3 4. 9. Dre. But Peradventure it ſhall be otherwiſe, if they were meer b 

B Tenants in common, and did not derive their Eſtates from Coparceners. = 
3 And yet the Book is, 22 E. g. a. that between Strangers in Blood, or Strangers, Cc. 8 
I where two make Compoſition to preſent by Turns, if one uſurps upon the Wo 
Turn of the other, this ſhall not put him out of Poſſeſſion. Ander/91: 1 
Z doubted ; but he agreed, That Tenant by Courteſy ſhall have the fame ww 


> 4 N 
wo „ an 
S 


oy Advantage that his Wife ſhould have had. Pajch, 25 Eliz. Harris and 
L Hays v. Nichols, 3 Cro. 18. 1-Inft. 167. b. 186. 6. 
=_ That an Uſurpation may be ſuch as may gain the Fee of an Advowſon, As no Privity 
. as there muſt not be a Privity in Blood betwixt the Uſurper and the Per- ey 
5 ſon upon whom the Uſurpation is made, ſo neither muſt there be a Pri- Eſtate. 
mY vy in Eſtate betwixt them: For if a Leſſor of an Advowſon doth uſurp —=— 
"of upon his Leſſee for Years, this doth only bar the Leſſee of that Preſent- _ --— | a 
5 ment, and doth not out him of his next Turn, and put him to his Writ 
of Right, and this by reaſon of the Privity betwixt them. And upon the 
| ſame Reaſon, if a Man hath three Avoidances granted to him by one 
Deed, and the Grantor doth uſurp upon the firſt Avoidance, yet the Grantor and [ 
Grantee at another Avoidance may preſent, or have his Qyare Impedit; Grantes. | 
for that the Uſurpation made by the Preſentation, &c, of the Grantor, | 
did not put the Grantee out of Poſſeſſion of all the Avoidances, adjudged 
. K k Paſc b. 
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Uſyepation, Bie 12 ry Tank v. Sir A bs er, Roll's $ 5 ig * oe 404: . 
| N Litt. 249. and the Caſe of Sir William vis v. The Archbiſhop of York, 

| Tailer and Biſhop, Paſch. 17 Jac. Hobart 322. and Jones p. 4. being 
to the contrary are denied for Law. 4 


Tenant in So if one Tenant in Common of an Advowſon doth preſent alone, this 
8 doth not put the other out of Poſſeſſion; for at the next Avoidance they 
” may join in a Preſentment. Paſch. 7 Fac. Kite v. Biſhop of Briſtol, 


Roll's 2. p. 372. Mich. 24 & 25 Ehz. Harris v. Nichols, 1 Anderſon 
63. Or if two joint Tenants ſeiſed of an Advowſon, and the one doth 
reſent without the other, this is no Uſurpation upon his Companion; 
but he may alledge this Preſentment in a Qyare Impedit, as a Title for 
himſelf to the next Avoidance. 27 H. 8. 11. b. And this is by reaſon 
of the Privity that is betwixt them. 1 It. 186. b. 249. 4. contra. 
27 H. 8. by the King's Attorney, and 11 H. 4. 54. Br. Quare Impedit 
52. 3- Or if there be two Jointenants, and the one doth preſent the other, 
this doth not gain any Poſſeſſion, for that it is not ſtrictly and properly a 
Preſentation, but rather a Prayer to be admitted. 14 H. 8. 2. 6. 
Wikies ws But where there is no ſuch Privity either in Blood or Eſtate, the Law 
ſuch Privity. is contrary ; therefore in the Caſe of a Leaſe made of the Advowſon, Ge. 
if any other Perſon, beſides he that is ſeiſed of the immediate Reverſion in 
Fee, doth uſurp upon the Leſſee, he thereby gains the Poſſeſſion of the 
whole Advowſon. Rudd v. Biſhop of Lincoln, Hutton 66. and by Hobart, 
Paſch. 17 Jac. in Sir William Elviss Cale v. Archbiſhop of York, &c. 
Hobart 322. 
11 80 if A. doth recover an Ae en in a Writ of Right, and hath 
very in a Judgment final, and the Incumbent dying, B. by Lt doth preſent 
1 to the Church, whoſe Clerk is admitted and inſtituted, and then B. dieth, 
uy A. is put out of Poſſeſſion, and the Heir of B. is not ſo bound by the 
Judgment, either in Blood or Eſtate, but that he ſhall preſent. 1 Inſt. 
Or Fine le- 238. a. $0 if B. doth levy a Fine to A. of an Advowſon, to him and 
vied. bis Heirs, and after the Church becomes void, B. preſents by Uſurpation, 
whoſe Clerk is admitted and inſtituted, this ſhall put A. the Conuſee out 
of Poſſeſſion, And he Reaſon of theſe two Caſes is; For that at the 
Common Law, every Preſentation to a Church did put the rightful Patron 
out of Poſſeſſion, and did put him to his Writ of Right, whether the 
Preſentation were by Title or without; and therefore, albeit the Uſurpa- 
tion were in both the ſaid Caſes before Execution, yet it put the rightful 
Patron out of Poſſeſſion. 1 Inf. 238. 0. 
Two Aveia- And if a Grant be made of two next Avoidances, and a 8 doth 
ances granted, uſurp upon the firſt of them, this ſhall be an Uſurpation upon the ſecond 
5 N Avoidance. Mich. 16 Fac. Sir William Elvis and Taylor's Caſe, per 
the firſt, Cur. Roll's 2. p. 373. Hob. 323. And if Tenant in Tail of a Manor, 
to which an Advowſon is appendant, -doth grant the next Avoidance, and 
dying, the Iflue in Tail doth enter into the Manor, and thereby doth 
By Grantee of make void the Grant ; if ſuch Grantee doth after preſent 85 Colour of 
Jerant in ſuch Grant, that will be an Uſurpation. Noy 143. 


kh. _ So if a Dean doth preſent alone, without the Chapter, to an Advowſon 
Chapter, Whereof the Chapter is ſeiſed by themſelves, he thereby uſurps to the 


Diſpoſſeſſing of the Chapter. 17 E. 3. 64. 6. 14 H. 8. 2, 3. But 
2utre, Whether at this Day a Chapter can be diſpoſſeſſed? For their 
Rights are guarded by Stat. 13 Elis. ch. 10. 

Upon the If two Churches be united by the Aſſent of the Patrons, who there- 
3 upon agree for ever to preſent by Turns, and after one of them doth 
; _ preſent in the Turn of the other, this is an Uſurpation. And the like 
I Law 
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wed 


=. 


tw is, if one ſeiſed in Fee of a 8 to. Piney an ne is ap- „ 

pendant, doth make Compoſition with another by Fine, that he ſhall © WAFS 
reſent every other Turn, and then the one doth preſent in the Turn 

of the other. Dyer 259. 20. And the Reaſon of theſe laſt Caſes is, 

that the Perſons, betwixt whom the Uſurpations are made, are neither 

privy in Blood as Coparceness, nor in W as Jointenants, Tenants in 

Common, &c, ; 

If an Uſurpation doth gain the Fee of an F it muſt not be Advowſons 
made upon ſuch Perſons whoſe Advowſons are ſpecially guarded by Law Sint Uſu 1 
againſt all Prejudice by Uſurpations. And ſuch are firit, the Advowſons pations. 
whereof the King is ſeiſed: For although the King may uſurp upon 
others, and gain an Advowſon thereby, 42 E. 3. 4. 0. 43 E. 3. 15. 

5 H. 6. 62. 18 Eliz. Dyer 351. 22. Paſch. 15 Car. 2. Brown v. 
Spence, 1 Siderfin 193. 1 Keble 590. and although in ancient Time, 
and fince by ſome the Law hath been taken to be, that the King by a 
double Uſurpation may be put out of Poſſeſſion, and for the Recovery of . 
the Right ſhall be forced to his Writ, as a common Perſon ſhall be, Fitz. Right of his 
Tit. Quare Impedit. Trin. 18 E. 3. 47. 151. by Shdrd. Paſch, 18 Elix. Crown. 

Dyer F. 351. Mich. 13 Jac. Hughes 263. 43 E. 3. 14. Stanford 
Prerog. c. 8. 38 E. 3. 3. Mich. 2 Fac. King v. Biſhop of Winton and 
Champion, 2 Cro. 54. and that a Grant of ſuch an Advowſon made by 
the King, after two Uſurpations ſhall be void, Paſch. 23 Elix. C. B. 

Hughes, Mich. 23 Eliz. 4 Leon. Caſe 227. yet at this Day the Law 
ſeems to he ſettled, That neither two, nor twenty Uſurpations do put the 
King out of the Poſſeſſion of his Advowſon, ſo that he ſhall be forced to 
his Writ of Right, and that a Grant made after ſuch Uſurpations of the 
Advowſon ſhall be good. Jrin. 4 Fac. King v. Matthew, Brownlow and 
Gouldſborough 1. 166. Paſch. 2 Fac. King v. Biſhop of Wincheſter, Noy 
18. Paſch. 28 Elis. Yardly.v. Peſcan, Owen 43. Moor 338. Paſch. 
14 Fac, by Hobart in Lord Stanhop's Caſe v. Biſhop of Lincoln, Hobart 
242. Mich. 14 Eliz.' 3 Leonard 17, 61. Mich. 18 Eliz. 4 Leonard, 
Caſe 339. Paſch. 33 Eliz. Queen v. Archbiſhop of York, 1 Leonard 226. 
Mich. 38 & 39 Eliz. Queen v. Huſſey, 3 Cro. 519. 42 7 Moor 6 


44 Elis. Green's Caſe, 6 Co. 30. 1 Inſt. f. 344. 6. And this Privi- 0 = 3 
lege extendeth not only to Advowſons of which the land is ſeiſed in Right 5 


of his Crown, but to ſuch alſo of which he is ſeiſed in Right of his Duchy. 
Paſeh. 33 Eliz. Queen v. Biſhop of York, 1 Leon. 226, Mich. 38 & 39 


Elig. Queen v. Huſſey, 3 Cro. 519. Regiſter 31. Contra. 
So if the King hath Right to preſent to a Church, for that the lawful. 


Patron is outlawed, and a Stranger doth uſurp, and Six Months do paſs ; 
yet the King may have his Qyare Impedit for the Avoidance, and ſhall re- 
move the Uſurper's Clerk, and thereby the Advowſon is recontinued to 
the rightful Patron, who otherwiſe had been out of Poſſeſſion, and driven 
to his Writ of Right. 1 Iiſt. 363. b. 

And by Hobart, Uſurpers upon the King's fs RD Is are "UG Intru- When oe 
ders, and Treſpaſſers to him; and if the King will, he may charge them . 
by Actions of Account as Bailiffs, and yet may have his Writ of Right 
of Advowſon. But if the King's Patentee of an Advowſon doth preſent King's Pa- 
twice to one Advowiſon, and his Clerk be inſtituted, and inducted, al- ente. 
though the Patent is void in Law, ſo that the Advowſon doth not paſs 
thereby; yet the Patentee hath fo gained the Advowſon by Uſurpation 
againſt all Strangers, that if he be diſturbed at the next Avoidance, he 


may maintain an Aſſiſe of Darrein Preſentment againſt the Stranger that 
bath no Title to it, 18 Eliza. Dyer 351. 


15. outlawed. 


However, 


If the Patron 
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Uſurpation, However, it is agreed, that if a common Perſon doth uſurp upon the 
King, and his Clerk is not only admitted, and inſtituted, but alſo induct- 
When a com. ed; the King is ſo far diſpoſſeſſed of his Preſentment, that he cannot 
_ 5 way preſen until the Incumbent is removed ; which he may do at any Time, 
the King, Oe. while the Incumbent lives, by Qare Impedit, but not without Suit ; 'or 
| he may preſent after his Death, as if no Uſurpation had been. 6 Co, 
Green's Caſe, 30. Paſch. 18 Fac. by Hobart, in Lord Stanhop's Caſe 
„ v. Biſbop of Lincoln 10 others, Hobart 241, 242. Mich. 3 Fac. Boſ- 
And King «wel's Caſe, 6 Co. 49. b. 2 Toft. 358. But (as Popham faid) a Confir- 
_ bare he mation being made by the King to ach Preſentee, 1s * to eſtabliſh his 
| ' Poſſeſſion, againſt a Recovery in a Qyare Impedit by the King afterwards ; ; 
that is, the Clerk as aforeſaid being inducted, otherwiſe not, 1T H. 4. 
and yet this Confirmation operates not to the Amending of the Eſtate * 
the Uſurper; nor to prejudice the King's Right to preſent at the next 
Avoidance ; but where any Clerk is lawfully poſſeſſed of a Benefice to 
The King's which the King hath Right, and may remove him by Action, the Clerk 
e, -"vot obtaining the King's Confirmation, doth ſo ſtrengthen his Title which be- 
che Title a. fore was voidable, as to make the Benefice ſure to him-for his Life againſt 
gainſt the the King, as ſeems to be agreed by very many Books. ꝙ E. 3. 20. 
Ing. 18 E. 3.21. 45 E. 3. 19. '11 H. 4. 9. 76. Fitz. Nat. Br. 44. Lit. 
J. Vaughan 26, 2 Brownlow and Gouldſborough 166. In the Caſe, 
Dyer 292, mentioned before, the Confirmation was «dfodged void ; 
but that was by Reaſon it was obtained upon a falſe Suggeſtion, and the 
_ King deceived in granting it, as appears by the Recital of it; but if the 
King doth make to the Uſurper a Releaſe, it is ſaid to be void. Jenkins, 
Cent. 7. c. 96. Trin. 4 Fac. King v. Matthew, Brownlow and 12 500 
borough 166. 
Biſhops Ad-. Alſo Advowſons, whereof Biſhops are ſeiſed in Right of their Churches, 
en e as to are guarded by Law againſt all Prejudice by Uſurpations, as to their Suc- 
their Succeſ· ceſſors: For if a Biſhop doth ſuffer an Uſurpation, and dies, the Succeſſor 
lors. may have a 2zare Impedit, or preſent to the next Turn, by the Aid of the 
Statute of the firſt of Elizabeth, which reſtrains Alienations and Grants 
by Biſhops. Dalton v. The Biſhop of Ely, 2 Cro. 673. Trin. 17 Car. 2. 
"as 75. C. B. Cornwallis v. Hood, Carter 33. And if an Uſurpation be made to 
75 a Church in the Time of Vacation, this ſhall not prejudice7the Succeſ- 
V Ae, J. J. Me ſor to put him out of Poſſeſſion, but that at the next Avoidance he 


. eee may preſent. 1 Inft. 263. 6. And by Hobart and Jones, though a 


7 Biſhop a Pur- Biſhop be but a Purchaſer of an Advowſon in Right of his Biſhoptick, 
= . and then doth ſuffer an Uſurpation, not having preſented ; yet his Succeſ- 
1 | ſors ſhall not be bound thereby, but may have a Quare Impedit, and lay 2 
| 4 | | Poſſeſſion in the Grantor, but not a Writ,of Right, for want of Seiſin. - 
1 21 Jac. Dalton v. Pampblin and Biſtop of Ely, Leyes, p. 80. ſame Cale, 
i} 


3 Cro. 673. and Jones, p. 46. Or if the Predeceſſor do ſuffer a Reco- 
very to be had againſt Ny without Title, in a Quare Impedit, by his De- 
fault, or Aſſent; or if he ſuffers Fine and Nonclaim, or Diſſciſin and 
Deſcent, the Succeſſor | is aided by this Statute, 1 Elig. Yet although the 
Succeſſor by this Statute of the firſt of Elizabeth may preſent, or if he 
be diſturbed, may have a Quare Impedit ; yet he ſhall be out of the Pol- 

Peſſeſſion re- ſeſſion of the Advowſon by the Uſurpation, until he hath re-continued it 
continued. by Preſentment, or Recovery in a Qgare Inpedit; ſo that before ſuch Pre- 
ſentment, or Recovery, a Gtant thereof made by him _ be void, 
Mich. 22 Fac. C. B. Dalton v. Biſhop of Ely, Jones 46. However, 
Biſhops dri- ſuch Uſurpations ſhall bind thoſe Biſhops who ſuffer tens, and they ſhall 
ven to their thereby be driven to their Writ of Right, or elſe they ſhall loſe their Pre- 
Writof Right, 7 85 men t 
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ſentment for their Times to ſuch Advowſons, 10 Dalton 8 Cale v. Pamphlin x Ucurparion; 


in 85 es 80. and 2 Cro. Rep. 6 Mich. 22 Dalton v. The Bi — 
of EY Jones 46. And 1 Ake Ns Law to 1 ſame, as to all LN 
ten Perſoii ſeiſed of Adyowſons in the Right of their Churches, 
by the Stat. of 13 Elia. c. 10. 
Reſpect being had to theſe Rules, it may be truly Gaid, that the. Fee The Ffieds 


of an Advowſon may be gained by Uſurpation, of which there ate divers 1 


Effects: For firſt, The Poſſeſſion of the Advowſon by Uſurpation is ſo in Uſurpation. 


the Uſurper that he that was, before the Uſurpation, ſeiſed of the Advow- 
ſon, hath thereby only a bare Right remaining in him; and therefore he 
upon whom the Uſurpation is made, before he hath by ſome proper Means 
regained the Poſſeſſion of the Advowſon, if he doth make a Grant there- 
of, or of the Thing to which it was appendant, the Advowſon doth not 
pals thereby. 16 E. 3. Dare Inpedit 67. and in F. N. B. and by Ho- 
bart, Paſch. 14 Tac. in Lord Stanbop's Caſe v. Biſbop of Lincoln, Ho- 
bart 241. and the ſame Book, 321, 322. 

And this holds true in the Caſe of all common Perſons, eyen of thoſe It puts him 
that are relieved by the Statute of Weſt. 2. c. 5. made the 13 E. 1. an . 
therefore if one doth uſurp upon a Leſſee for Years, (he in the Reverſion out of Po- 
is a Perſon relieved by the ſaid Statute) yet ſuch Uſurpation doth gain the #2: 
Fee, and doth put him that hath the Inheritance out of Poſſeſſion; and 
ſo it is in all other Perſons Caſes, that are within the ſaid Statute of Weſt- 
minſter. Rudd's Caſe v. Biſhop of Lincoln, Hutton 66. For tho' the Sta- 
tute doth give them a Poſſeſſory Action for the Recovery of their Preſent- 
ment upon an Avoidance after an Uſurpation completed, if the Uſurper 
doth diſturb them, or to remove his Incumbent, if they ſue within ſix 
Months, (who by the Common Law were as others driven to their Writ 
of Right, by which they could recover only their Inheritances, and not 
their Preſentments) yet that Statute doth not make Uſurpations upon the 
Adyowſons of Perſons privileged thereby, to loſe the Effect of gaining the Advowſohs of 
Poſſeſſion of the Advowſon to the Uſurper, nor doth. it enable them to er 5 
grant ſuch Advowſons, whilſt they do remain diſpoſſeſſed thereof. Mich. Jo 
3 Fac. Boſibell's Caſe, 6 C. 49. Paſeh. 14 Tac. Lord Stanhop v. Bi- 
ſhop of Lincoln, Hobart 241. And therefore, if a Manor with an Ad- 
vowſon appendant doth deſcend to any of the Perſons privileged by the 
faid Statute, as to an Infant, and during the Infancy, the Church becom- 
ing void, a Stranger doth uſurp, and then the Infant being of full Age Stranger 
doth infeoff a third Perſon of the Manor; if upon the next Avoidance 1 
the Feoffee doth preſent, the Ulurper, or his Aſſigns, may bring their 5 
Aare Impedit, and ſhall recover; becauſe the Infant (as before ſaid). by 
Uſurpation was put out of Poſſeſſion, and remained fo at his full Age 
when he made the Feoffment, and the Advowlſon did not paſs. 16 E. 3. 
Quare Impedit 67. Adam's Caſe cited by Coke in Boſwell's Caſe, 6 Co. 50. 
and Lord Saale v. Biſhop of Lincoln, Hob. 241. | 

After an Uſurpation, the Perſon uſurped upon (as hath been ſaid) Hinders the 


ſurped > 
having only a bare Right remaining in him, cannot therefore grant the ecke 4 


Advowſon of which he is diſpoſſeſſed, nor the Right remaining in him Grants, Sc. 


after the Uſurpation; the Reaſon is, for that the Uſurpation being only 

z oidable by Action, the T ransferring of the Right would be the Trans- 

ferring of the Action, which cannot be done by any common Perſon. 

16 E. 3. Ruare Impedit 67. Adam's Caſe cited by Coke in Boſivell's. Caſe, 

Mich, 3 Jac. 6 Co. 50. But if ſuch Right doth by Act of Parliament, Prerogative 

or other Means, come to the King, the King by Prerogative may grant the ; of the King 

fame ; but then the Grant thereof muſt be by- expreſs and determinate 
* Words, 


to grant. 
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&c: 


1 


When the 


Uſurper's 


Clerk ought 
to be received. 


Poſſeſſion 
regained, 


By the Re- 
entry of the 
Diſſeiſee. 


Where neither 
by 2 e ceived, and the other outed, 14 H. 6. 24. 4. but of an Advowſon in 
ge. P Groſs no Re- entry can be in Tuch Caſe. 


Stat. 


The Reaſon. 


Regained by 
Inſtitution, 


Oe. 


 Wfurpation, Words, for it will not paſs 75 the Word Avon, 3 chat it is no 


Advowſon de Fucto; nor by the Word Hereditament, being a Word ambi- 


| CNV guous, which ſhall never be taken, againſt the King in a ſtrange Senſe, 


nor \by the general Word of Rights, without a ſpecial Mention, or Recital 
of the particular Right, which is meant to be granted, as was reſolved in 


. Cramer's Caſe, 18 Elig. cited in Doughty's Cale, 3 Co. Ff. 11. Paſeb. 


14 Fac. Lord Stanhop's Caſe y. Biſhop of Lincolr and others, Hobart 


243, 244. 


If an Uſurpation be complete, and the Poſſeſſion of the 3 1 
not regained before the Church becomes void, and then the Church doth 
become void and litigious between the Uſurper and him that hath. the 
Right, the Ordinary ought to receive the Uſurper's Clerk, and mot the 
Clerk of him that hath the Right only; unleſs he that hath the Right be 
a Perſon relieved, by the Statute of Weftminſter 2. chap. 5. but — Ordi- 
nary in ſuch Caſes may award a Jure Patronatus, and 10 be directed by 
the Verdict. But if he will chuſe either of the Clerks preſented, he wal 
at his Peril receive him that hath Right by the Statute: By Hobart, i 
Lord Stanhop's Caſe v. Biſhop of 7 and others, Hob. 242. 

Tho' by Uſurpation the che Patron may be deyeſted of the Poſ- 
ſeſſion of his Advowſon as aforeſaid, yet thereby (for the moſt part) it 
is not abſolutely loſt without Remedy, for by divers Ways it may be 
regained by him in whom the Right remains, according as his Caſe ſhall 
be, (that is, unleſs his Caſe be ſuch as that he hath but a remedileſs 
Right ;) as firſt, by Re- entry: For if a Diſſeiſor of a Manor to which 
an Advowſon is appendant, doth preſent to the Adyowſon, and his Clerk 


is inducted, and after the Diſſeiſſee doth re- enter into the Manor at the 


next Avoidance, he may preſent, for his Re- entry defeats the Ulurpation, 


3 H. 4.8. 14 H. 6. 16. 4. 
And if he re-enter within the fix Months, bis Preſentee ſhall be re- 


3 H. 4. 8. 1 H. 6. 16. And 


ſo it is, if a Man being ſeiſed of fix Acres of Land to which an Advow- 
ſon is appendant, doth die ſeiſed, and they deſcend to another who is at- 
tainted of Treaſon by Act of Parliament, by which the King doth become 
ſeiſed of the ſaid ſix Acres, and then the Church voiding, a Stranger doth 
uſurp upon the King, a and after the Act of Parliament being repealed, he 
to whom the fix Acres did deſcend is reſtored, and then the Church yoids 


again, the faid Uſurpation doth continue not defeated by Repeal and 


Entry; ſo that neither he that entred, nor his Feoffee, can maintain a 
Aare Impedit againſt him who aſurped before, if he doth diſturb cither 
of them. 28 H. 8. Dyer 24. b. and Roll's 2. p. 375. For altho' that 
the wrongful Preſentation was when the Advowſon was in the Crown 
by the Act of the Attainder, and conſequently was no Ulurpation upon 
the Crown; yet that Act of Attainder being after repealed, is as if it never 
had been, 4 H. 7. 11, and ſo the Advowſon by Relation always con- 
tinued in the Perſon attainted and his Heir, and then the wrongful 
Preſentation muſt have the Effect of an Uſurpation, and put him 
out of Poſſeſſion, ſo that neither he nor his Feoffec could have a Ware 


Inpedit. 


Alſo the Poſſeſſion of an Advowſon may be regained only by Preſenta- 
tion, with Inſtitution and, Induction had thereupon at another Avoidance ; 
or if Inſtitution or Induction cannot be obtained upon a Preſentation 
made to the Ordinary in ſome Cales, the Poſſeſſion of the Advowſon may 


By Recovery, be had by Recovery in a poſſeſſory Action brought after the Reſuſal of the 


Clerk 


[1 


2 
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Clerk of him that hath the Right : For by the Statute of Weſftm. 2. c. 5. Uſurpation, 
it is enacted as followeth ; | | CW 


Whereas of Advowſons of Churches there be but thzee Oziginal p, 1; za. 1. 
Tarits, that is to ſay, one Trit of Right, and two of Poſſeſſion, « 5: %%. »- 
which be Darrein Preſentment and Quare Impedit : And Hitherto it —_ 
hath been uſed in the Realm, that when any having no Right to p2e- writs; One 
ſent, had pꝛeſented to any Church, whoſe Clerk was admitted; he - 2 Sag 
that was very Patron could not recover his Advowſon, but only by en. 
A CUrit of Right, which ſhould be tried by Battail oz by great Aſſiſe, /-#. 353. 
whereby Þeirs within Age, by Fraud, oz elſe by Negligence of their „ 
Wardens and Heirs, both of great and mean Eſtate, by Negligence . Nuare 
oz Fraud of Tenants by the Courteſy, Women Tenants in Oower, 5 43. 
v2 otherwiſe, ko: Term of Life, oz fo2 Years, o2 in Fee-Tail, were 95, 5 5 _ 
many Times dicherited of their Advowlons, oz at leaſt (which was 12, 42, = 

the better fo2 them) were dziven to their Writ of Right, (in which 157 = 


Caſe hitherto they were utterly diſinherited: It is p20vided, that; zz; 4. 


uch Pzeſentments ſhall not be ſo pꝛejudicial to the right Þcirs, oz 5 N. 2. 37. = 
to them unto whom ſuch Advowſons ought to revert after the Death an Pe- = 


ok any Perſons : Foz as often as any having no Right doth pꝛeſent — mW 
during the Time that ſuch Þefrs are in Card, oz during the For Heirs. = 
Eſtates of Tenants in Oower, by the Courteſy, oz otherwiſe fo2 

Term ok Life, oz of Years, oz in Tail, at the next Avoidance, 

when the Þeir is come to full Age, 02 when after the Death of the = 

Tenants befoze named, the Advowſon ſhall revert unto the Heir be- = 
ing of full Age, he ſhall have ſuch Adion by Crit of Advowſon By acion by WO 

- Poſſeſſozy, as the laſt Anceſtoz of ſuch Þeir ſhould have had at the * #* e ö i A 


Advowſon 


laſt Avoidance happening in his Time, being of full Age befoze his ,cgg:y. = 
Death, oz befoze the Oemiſe was made fo2 Term of Life, oz in | Eo 
Fee-tail, as bekoze is ſaid, The ſame ſhall be obſerved in P2eſent- | 3 
ments made unto Churches, being of the Inheritance of Waves, 

what Time they ſhall be under the Power of their Pusbands, which 

muſt be aided by this Eſtatute by the Remedy akozeſaid. Alſo Re- For Religions 
ligious Pen, as Biſhops, Arch-Oeacons, Parſons of Churches, 18 8 
and other Spiritual Men, ſhall he aided by this Eſtatute, in caſe any 

having no Right to p2eſent, do pꝛelent unto the Churches belonging to 
Pꝛelacies, Spiritual Dignities, Parſonages, oz to Þouſes of Reli- 

gion, what Time ſuch Houſes, Pꝛelacies, Spiritual Dignities oz 
JParſonages be vacant, | | . 

Sect. 2. Neither ſhall this Act be ſo largely underſtood, that ſuch Reverſal of 
Perſons, foz whoſe Remedy this Statute was ozdained, ſhall have ene 
the Recovery afozeſaid, ſurmiſing that Guardians ok peirs, Te- 772: Sal. 
nants in Tail, by the Courteſy, Tenants in Dower koz Term of E. . 3- 
Life, oz fo2 Years, oz Þusbands, which faintly have defended Pleas 55. % 166 
moved by them, oz againſt them: Becauſe the Judgments given in Cr. El. 20;. 
the King's Courts ſhall not be adnulled by this Statute, the Judg: ® by 61. 
ment ſhall ſtand in Fozce, until it be reverſed in the Court of the 1 % 5... 
King as erroneous, if Erroz be found ; oz by Aſliſe of Darrein Pre- 
ſentment, 02 by Jnqueſt by a Writ of Quare Impedit, if it be paſſed, 

02 be adnulled by Attaint oz Certification, which ſhall be freely 
granted. See now the Stat. 7 Anne, c. 18. antea ch, 8, 


By which Statute it appears, that at the Common Law before the When Reco- 


: C 5 c b 
ſame was made, when any having no Right to preſent, had preſented —_— 


to Right only, 


on 


132 The Clergy-Man's\ 


— 


| | 5 * _ Don, ; 
AW: Or, Cap 1 3. I 


\ Uſurpation, to a void Church, and got his Clerk admitted, the very Patron (being 
A a common Perſon) was diſpoſſeſſed thereby of his Advowſon, and could 
bot recover the ſame by any other Means, but by a Writ of Right of 
Advowſon; nor could he recover his Preſentment by that Writ,” nor by 
Quzare Impedit or Darrein Preſentment ; for by the Common Law the 
Writs of Quare Impedit and Darrein . eee did lie in the Caſe 
of a common Perſon only, before the Church was filled, againſt any 
one that did diſturb the Patron, ſo that he could not prefer bis Clerk. 
And it is ſaid, That anciently there were only two Writs whereby to re- 
cover an Advowſon, (viz.) a Writ of Right, and an Aſſiſe of Darrein 
Preſentment; for that a Quare Imnpedit was afterwards ordained where 
an Aſſiſe would not lie. Mich. 10 E. 2. 301. Wherefore by the afore- 
ſaid Statute it was provided generally for all, that if the Defendant al- 
ledgeth Plenarty of the Church of his own Preſentment, the Plea ſhall 
not fail by reaſon of the Plenarty, ſo that the Writ be purchaſed within 
the ſix Months, tho' he cannot recover his Preſentment within the ſix 


Months. 5 F | . 
Perſons pro- Alſo by the aforeſaid Statute it is ſpecially provided for ſome certain 
vided for, Perſons, that tho Uſurpations have been by others ſuffered to be made 
Writ pale in former Time, to the diſpoſſeſſing them of their Advowſons; yet ſuch 
ſory. Uſurpations ſhall not be ſo prejudicial to them, as that they ſhall be 
driven to their Writs of Right to recover the Poſſeſſion thereof; but 
that they may have ſuch Action poſſeſſory (if diſturbed at the next Avoid- 
ance after the Right deſcends to them) for the Recovery of the Poſſeſſion 
of their Advowſons and Preſentations, as the Perſons that ſuffered the 
Uſurpations might have had when diſturbed, vig. an Action of Quare 
Inpedit or Darrein Preſentment, or as Hobart infers in Lord Stanhop's 
Caſe v. Biſhop of Lincoln, Hob. 238. may preſent at the firſt Avoidance 
To regain that happeneth in their Time, and fo regain the Poſſeſſion without Action; 
without becauſe the Tenor of the Qyare Impedit, which by this Statute is given for 
bY their Remedy, is, Quod permittat ipſum prejentare, &c, Rudd v. Biſhop 
of Lincoln, Hutton 66, and by Richardſon in Dixy's Caſe v. The Bailif, 
&c. of Derby, Hetley 159. „ 1 
n Now the Perſons that are thus ſpecially provided for by the ſaid Statute, 
where their are firſt Heirs; that is, ſuch who nag an Advowſon by Deſcent, being 
Rich. had Heir to ſome of his Anceſtors, &c. For the Words of the Statute are 
not, Whoever uſurps upon an Advowſon of Inheritance of an Infant; for 
that an Eſtate purchaſed, whilſt in the Hand of the Purchaſer, that may 
deſcend, and be inherited from him, is properly called an Inheritance, as 
well as that which he inherited from another by Deſcent. Litt. f. 3. 80 
that Heirs are to be underſtood here only in reſpect of ſuch Advowſons to 
which their Anceſtors had Right; by Hobart in the Lord Stanhop's Caſe 
v. Bifhop of Lincoln, Hob. 238, &c. and by Jones in Dalton Cale v. Bi- 
Not Heirs by ſhop of Ely, Jones 48. Fitz. Nat. Br. 34. Therefore if an Heir within 
Purchaſe. Age, hath an Advowſon by Purchaſe, he is not remedied in caſe of Uſur- 
pation ſuffered, by this Statute, 1 E. 2. Hitz. Quare Impedit 43. 45 H. 
6. 60. 3 Fac. Boſibell's Caſe, 6 Co. 50. b. and by Jones in Daltor's 
Caſe, Jones 45. and 2 Inft. 358. And yet it one ſeiſed of an Advowſon 
doth make a Leaſe thereof for Years, and- the Reverſion deſcending to the 
Heir is by him granted to another, and then the Leſſee doth ſuffer an 
By a Grantee Uſurpation; after the End of the Leaſe, the Grantee of the Reverſion, 
4 ne Hz- when the Church voids, may have his Quare Impedit, becauſe he is in 
$7 Loco Hæredis, who was relievable, if he had kept the Reverſion; b 


Hobart in Lord Stanhep's Caſe v. Biſhop of Lincoln, &c. Hob. 240, 
2 It 


Or Preſent- 
ment. 
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particular Caſe of an Heir in Ward, put in the Preamble, where the 


Cap. I * 'F 5. Complete Incumbent. 5 133 


If a Man Wa purchaſe an Advowſon, and before any Preſentation n 


made by him, doth make a Leaſe thereof unto another Perſon, who © 
doth ſuffer an Uſurpation ; the Grantee dies, his Heir may have a Quare By Heir of 


Impedit at the next Avoidance after the Leaſe ſhall be expired, and may Grantee after 


a Leaſe ex- 
lay the laſt Preſentation in his Father's Grantor, according to the Words fog . 


of the ſaid Statute, F. 1. which are, That he ſhall have ſuch Ackion 


poſſeſſozy as the laſt Anceſtoꝛ of ſuch ibeir ſhould have had: For by 
the Statute, Uſurpations upon the Leſſee are to be counted as none to this 


Purpoſe. ' But if the Heir (having an Advowſon by Deſcent) being of full 

Age, doth make a Leaſe thereof to another, who ſuffers an Uſurpation, 

the Heir at the next Avoidance after the Leaſe is ended ſhall not have his 

Aare Impedit, becauſe he being the Maker of the Leaſe, is Party to the 
Negligence and Wrong: And the Word Heirs throughout this Statute What Heirs 
doth import, That he ſhould be in as Heir of the Reverſion, wronged by co impor 
the Guardian and other Tenants, which he could not help: And the 

laſt Clauſe is more plain, which gives ſuch Action as the Anceſtor ſhould” 

have had before Demiſe; ſo the Demiſe muſt not be made by him that is 

to be relieved, but by his Anceſtors. Lord Stanhop's Caſe, Hobart 240, 


241. Fits. N. B. 31. g. Vet in the 33 H. 6. 12. and 10, in the Caſe What Rerer- 


ſioners et | 


of Humphry de Bohun, the Reverſioner himſelf had Aid; and in 34 H. 6. be added. 
27. b. the Prior of Corn granted two Avoidances, and the Grantee 
having preſented once, died, and then the Heir of the Grantee, by Uſur- 
pation upon the Executor, preſenting to the ſecond Avoidance, when the 
Church voided again, the Prior that made the Leaſe was aided. But 
Note, that againſt Hobart the other Judges are ſaid to hold (tho' not all 
alike) that Reverſioners, as well of full Age as within Age, and as well of 


their own Leaſe, as of the Leaſe of their Anceſtors. or Predeceſſors, whoſe 


Heirs they were, were within the Remedy of the Law, and that the Law 
preſerved the Poſſeſſion for the Reverſioner, tho' not for the Leſſees, and 


ſo made a kind of baſe Fee by Wrong, during the Leaſe in the Uſurper, | 


which was Hutton's Opinion.“ Things (faith Hobart) hard, and not war- 
ranted in his Judgment. Lord Stanbop's Cale v. Biſhop of Lincoln and 
others, Hobart 244. But as to this Difference, Jones in Dalton's Caſe 
v. The Biſhop , Ely, Mich. 22 Fac. Jones 48. delivers his Opinion 
thus: If one being a Purchaſer doth Leaſe for Years, he in Reverſion 
ſhall not be aided ; but if the Leſſor hath his Title by Deſcent, in ſuch 


Caſe he ſhall be 3 So in the Caſe of the Prior, if he had back Par- Purchaſer Few 


chaſer and Leſſor for Life, he had not heen KS but having the Advow- Leſſor. 
ſon by Succeſſion, he was within the Remedy: But Quære. Vide Corn- Q. 
Wallis v. Hood, Trin, 17 Car. 2. C. B. Caries Rep. 43. 

Buy this Statute, not only Heirs that are in Ward, but alſo ſuch as are What Heirs, 


not in Ward, are relieved, altho' the Uſurpation be upon the Heir him- 


ſelf, the Advowſon being in his Hilal Hands, 5 by Deſcent; by Hobart 


and Tones in Dalton's Caſe, Jones p. 45. See Carter Rep. 43. 
2 Inſi. 359. But then they bold againſt che other Judges, as before, 


that Heirs Wii Age only are remedied, the Uſurpation being made upon 
their Advowſons. Alſo Hobart holds, That if an Infant Heir doth ſuffer Infant Heir. 


an Uſurpation, and another Avoidance doth fall in his Nonage, he may, 


by reaſon of this . Statute, either preſent, or have his Quare Inpedit for 


that ſecond Avoidance, tho the Words of the Statute ſect. 1. be, hen 
the Heir is come to full Age: For that Clauſe was put in to anſwer a Claſe t 


prevent 
Guardians, 


Guardian had ſuffered the Uſurpation ; ; in which Caſe the Statute ſaw, 
that the Ward could have no Title till his full Age: But if a Guardian 
Mm . 
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Uſurpation, PEA ſuffer an Pei ved and then will ſurrender to his Ward, the 
Ward ſhall not be relieved at another Turn during his Nonage, becauſe 


&c. 
EN he ſhall be counted in by the Guardian to this Purpoſe : But if a Guar- 
Heirs Age. dian in Socage, or his Ward, after fourteen Years of Age, ſuffer an Uſur- 
pation, he ſhall be within the Relief at any other Turn before twenty- 

one; and therefore he doth deny the Opinion of Thorp, 16 E. 3. Fitz. 

yare Impedit 67, Upon this, that it was the Meaning of this Law to 

ſuccour the Weakneſs of an Heir within Age, when he maketh a Fault, 

. but not to inforce him to ſuffer a Wrong. 80 he declares his Opinion to 
Heir in Ven- be, That if an Uſurpation be made upon one in Ventre ja Mere, at the 
ere ſa Mere. next Avoidance after his Birth he ſhall be relieved, contrary to the Iſſue 
taken, 11 E. 3. Fitz. Quare Impedit 158, For ſuppoſe (faith he) the 

Heir then in Eſſe being a Daughter was relievable, in reſpect of her 

Nonage, were it reaſonable that the Son after born (to whom the Wrong 
is now done) ſhould loſe that Relief? Beſides this, the ſpecial Puryiew of 

this Statute for Prelates to be relieved againſt Uſurpations in the Vacation 

of their Prelacies, is altogether of the ſame N. ature and Reaſon. Lord 

Stanbop's Caſe, Hobart 240. 

Heir dying But it is ſaid, That if one doth uſurp upon an Infant that is an Heir, 
bo Her, and the Infant doth come to full Age within ſix Months, and doth not 
remove the Incumbent by Suit, he is out of the Statute: By Danby and 
Priſot, 35 H. 6. 62. and by Hobart in Lord Stanbop's Caſe, 241. Or 


if an len relievable by a e Impedit upon this Statute, doth die with- 


out Heir, the Lord by Eſcheat (faith Hobart) ſhall not preſent, nor have a 
Quare Impedit. Lord Stanhop's Caſe, 243. 
Feme Coverts The ſecond Sort of Perſons ſpecially provided for as aforeſaid by this 
provided for. Statute, are Feme Coverts, and yet only ſuch Feme Coverts as are 
Heirs ; becauſe they have only the ſame Remedy given them, which 
Heirs have by Reference thereto ; and therefore a Feme Covert being a 
Purchaſer, is without the Remedy of this Statute.' 1 E. 3. Fitz. Quare 
Impedit 43. and by Hebart in Lord Stanhop's Caſe, Hob. 239. 35 H. 6. 
60. and F. N. B. and by Jones in Dalton 8 Caſe, Jones 45. Boſwell's 
Caſe, 6 Co. 50. 
Succeſſors of The third Sort of Perſons expreſly provided for to the aforeſaid Pur- 
Spiritual Men, poſes by this Statute, are Succeſſors of Spiritual Men, in reſpect of their 
for, 4 Advowſons uſurped upon in Time of Vacancy ; but if the Advowſon 
of a Spiritual Perſon be uſurped. upon, when it is in the Poſſeſſion of a 
Spiritual Perſon, the Succeſſor hath not the Remedy of this Statute at the 
next Avoidance ; for he that ſuffers an Uſurpation in ſuch Caſe, is driven 
to his Writ of Right, and then the Succeſſion cannot change it to a Quare 
Inpedit. 7 E. 3. Fitz. Quare Impedit 21. F. N. B. 38. and by Ho- 
bart in Lord Stanhep's Caſe, 240. and by 
Sacceſſors of 'B;ſhop of | Ely, Jones 50. But Succeſſors of Biſhops are now remedied 
11 by the Statute 1 Elia. Sec 3 C. 673. Dalton v. Biſhop of Ely, Jo. 36. 
Ley 80. If an Eccleſiaſtical Perſon be ſeiſed of an Advowſon in the 
Ri dt of his Church, that came to him by Succeſſion, and not by Pur- 


8 
chaſe, and doth Leaſe it for Life, or for Vears, and bis Leſibe doth ſuffer 


an Uſurpation, the ſame Perſon that made the Leaſe, and alſo his Succeſ- 
ſor, ſhall be remedied by this Statute of We eſtminſter 2. after the Expira- 
tion of the Term, 34 H. 6. 27. 8 H. 6. 33. and this by the Equity 
of the Statute, by Jones in Dalton's Caſe v. The Biſhop of Ely, Jones 48. 


„  * Bot .., for the Statute ſeems only to relieve Spiritual Perſons, when 
their Advowſons are uſurped upon in Time of Vacation. Vide F. N. B. 


' What Suc- 34: m. Cornwallis v. Hood, Carter 43. HBeſides the Succeſſors relievable, 
te. are 


2 


Jones in Dalton's Caſe v. The 5 
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are Succeſſors of Cole Corporations, ſuch as Biſhop, Dean, | Rector, Ge. Uſarpation 
Brook Preſentment 46. Boſwell's Caſe, 6 Co. 50. 4. 34 H. 6. 27. but © 


not the Succeſſors of compounded Corporations, as Chapters, &c. becauſe 
the Body doth continue that committed the Laches; by Hobart in Lord 


Stanhop's Caſe, Hob, 240. 
Beſides the Perſons provided for by the Words af the aforeſaid Statute, Other Per- 
(ſome other Perſons) are thought alſo to be relieved by the Equity thereof : = og 0 

And of theſe are firſt Tenants in Tail; for if ſuch ſuffer an Uſurpation, 

after their Death the Iſſue in Tail may have the Remedy given by this 

Statute at the next Avoidance that happens. 43 E. 3. 20, 24, 25. 

Vide 46 Aſiſe, p. 4. 8 E. 2. Quare Impedit 167. 34 H. 6. 20, 27. 

Mich. 3 Fac. Bafewell s Caſe, 6 Co. 50. 2 Inft. 359. and by Hobart in 

Lord Stanhop's Caſe, 241. By which Techn in Tail, Jones doth under- 

ſtand,” Tenants in Tail in Poſſeſſion: For, faith he, Tenants in. Tail in 
Reverſion are within the Words of the Statute, Dalton s Caſe and Jones, | 

p. 49, | Alſo a Grantee of a next Avoidance is within the Equity of this Grantee * a 
Law, tho' he be not a Leſſee for Years. 24 H. 6. 17. a. and by Hobart = 
in Lord Stanhop's Caſe, 240. which ſee there; and by Jones in Dalton's See allo in 
Caſe, &c. Jones 48. 2 Inf. 3 59. And note, That it hath been a % 74, 


c. 18. ant. c. 8. 


Doubt, Whether the King be bound by this Statute ; ; ſo that when he whereby Co- 


uſurps upon any relievable thereby, the Party grieved be not left to his eee 


Bu t Jointenants 
and Tenants 


Remedy at Common Law. 35 H. 6, 62. Br. Quyare Impedit 18, 


in Magdalen-College Caſe, in 11 Co, 72. b. it was adjudged, That this in Common 


being a Statute to remedy an Injury and Wrong, the King was bound £* Fried 
thereby: So alſo is * Lord Coke's Opinion in his Comment pon this 
Statute, 2 Inſt. 3 

Not only the Perlons provided for by the aforeſaid Statute of Ve - Generally 
minſter, may regain the Poſſeſſion of their Advowſons by Preſentation ey 
and Inſtitution. at another Avoidance, but alſo all other Perſons that have ſeſion by In- 
been diſpoſſeſſed thereof: For as by Preſentation and Inſtitution in a void Fimtion and 
Church ſuffered by the rightful Patron, the rightful Patron (as hath been the new 
ſhewed) may loſe the Poſſeſſion of his Advowſon to an Uſurper; ſo by Avoidance, 
the ſame Means the Uſurper may loſe the Poſſeſſion of the Advowſon 
which he had gained by Uſurpation again unto the rightful Patron; other- 
wiſe an Uſurper would be better ſecured by Law in the Poſſeſſion of an 


Advowſon gained only by Uſurpation than ever the rightful Patron was 


before the Uſurpation made unto him. 17 E. 3. 37.6. 1 Inſt. 194. a. 
276. a. Cornwallis v. Hood, Carter Rep. 44. 3 Bulſt. 38. But tho' all 


other Perſons, as well as thoſe privileged by the Statute of Meſtminſter, may 
by Preſentation and Inſtitution regain the Poſſeſſion of their Advowſons 


loſt by Uſurpation, yet with ſeveral Differences: For firſt, Perſons that vet with ſe- 


are within the Statute of Weftminſter, have a Right to preſent, and by veral Diffe- 
TENCES AS tt 


having their Clerk inſtituted, they are no Uſurpers; but all other common pern nt 


_ Perſons have not Right to preſent after the Uſurpation is made upon vileged and 


them, unleſs they bring their Writs before a ſix Months Plenarty, and 2 Per- 


thereby recover it; and therefore preſenting, and getting their Clerks inſti- 


tuted, tho it be to an Advowſon to which they have a Right e 


in them, they are thereby but Uſurpers. 17 E. 3. 37. 6. 


A ſecond Difference is, That if the Ordinary will not admit the Clerk 2. If the 
of a Perſon within the aforeſaid Statute, ſuch Perſon, tho' he hath only a 2 will 
Right, and not the Poſſeſſion of his Advowſon, may bring his poſſeſ- — — 
ſory Action, vis. either Quare Impedit, or Darrein Preſentment, and re- 
cover both his Preſentation, and Poſſeſſion of his Advowſon thereby. But 
if any other * not within the Benefit of the Statute (fave the King,) 


doth 
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doth preſent to his Advowſon when diſpoſſeſſed thereof, and the Ordinary 
will not receive his Clerk (as he ought not, being bound to receive the 
Clerk of the Uſurper by the Direction of Law) he is without any Remedy. 
3.1 _ 4 A third Difference is, That if the Ordinary doth Inſtitute the Preſentee 
admit the Of a Perſon within the Relief of the ſaid Statute, he doth that which he 
Clerk. ought to do, and no more than what the Law, if an Action be brought 

in Time, would force him to do, and the Uſurper is thereby diſpoſſeſſed, 

not only of the Preſentation, but of the whole Fee of the Advowſon, 

and this without any Remedy; for he can neither maintain a Qyare Im- 

pedit, or bring a Writ of Right + But if the Ordinary doth admit, &c. the 

Preſentee of any common Perſon diſpoſſeſſed, and not. remedied by the faid 

Statute, though there may be a Right remaining in him, yet ſuch Admit- 

tance is a Wrong in Law to the Uſurper, the Right of preſenting being 

in him to all Avoidances that happen during the Time the Uſurpation doth 
ven the Continue in Force, and not avoided. And though at the the Common 
be atoided, Law, before the faid Statute of Weſtminſter, the rightful Patron' being. out 
of Poſſeſſion, by getting his Clerk inſtituted had by Uſurpation regained 
the Poſſeſſion of his Advowſon from. the Uſurper without Remedy, yet 
at this Day, by reaſon of the ſaid Statute, neither the Poſſeſſion of the 
Advowſon, nor the Preſentation to the Avoidance, are by ſuch Inſtitution 
abſolutely gained from the Uſurper, until after fix Months, that Plenarty 
may be pleaded, if the Uſurper happen to bring his Action: For it is no- 
torious, that after an Uſurpation ſuffered, and Plenarty of the Uſurper's 
Clerk by ſix Months, if the Church becomes void again, before that he 
that hath the Right doth by ſome legal Act regain the Poſſeſſion, the 


Wſurpation, 
. | 


And Poſſeſſion 
to be regained 
by ſome legal 


Act. 


Plenarty 


Uſurper hath Right to preſent to ſuch Avoidance ; and, before the Statute 
of Weſtminſter, if diſturbed, might have had his Poſſeſſory Action for the 
Recovery of the ſame, if he brought ſuch Action before there was a Ple- 


"7 Dy by Inſtitution : And now, by the ſaid Statute of Weſtminſter, it. is 

pet . faid generally, That a Plea ſhall: not fail by reaſon of, ſuch Plenarty plead- 
ed by a Defendant, if the Writ be purchaſed within the Six Months: 

And this Caſe of the Uſurper is not by Word, or Reaſon, excepted out of 

the ſaid Statute : And accordingly it was adjudged (per Curihm) in a Writ 

of Error, that if one doth uſurp upon a Purchaſer of an Advowſon in 

Fee, and the Clerk of the Uſurper is in by Six Months, and after the 

Church voiding, the Purchaſer's Preſentee is inſtituted, and inducted ; if 

Uſurpation the Uſurper doth bring a Qyare Impedit within the Six Months, againſt 

* ur- the Purchaſer, and his Clerk, this is no Remitter to the Purchaſer. 

Ss 14 Car. Harper v. Wierſaals, . Roll's Ahr. 2. p. 474. and by Doderidge 

and Coke contra Haughton in Harris and Auſtin's Caſe, 1 Roll's Rep, 210. 

3 Bulſtrode 38. „ 10 | | 1. 

Ufurpation As the Poſſeſſion of an Advowſon gained by Uſurpation may be de- 

3 . feated by the Inſtitution of him that hath the Right, in ſuch Sort as is 

ſod. declared; ſo may the Uſurpation be alſo voided by the Inſtitution of 

the Preſentee of another Perſon than he upon whom the Uſurpation was 

made: For if a Feme doth ſuffer an Uſurpation upon her Advowſon, and 

afterwards doth take an Huſband, who preſents to the next Avoidance 

in the Right of his Wife, (his Clerk being inducted) this doth veſt the 

Remitter a Poſſeſſion in the Wife. 14 H. 6. 24. a. So if three Coparceners be of 

0 an Advowſon, aud the eldeſt doth preſent in her Turn without Partition, 


and after a Stranger doth uſurp upon the Turn of the ſecond, and then 
the third doth preſent in her Turn; this doth remit the ſecond, ſo that 
ſhe may preſent again when it comes to her Turn, as if no Uſurpation 
had been; for their Right is Joint, and the Uſurpation being avoided by 
2 one, 


* . 


* 
0 at. th. aw © ww 
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one, it is 8 for al. Mich, 12 H. 7. — 1. And the ſame es, 
Law is, although there were a Partition, becauſe the Partition doth not © 
ſever the Inheritance, but is only as to the Poſſeſſion ; and therefore they Tho! there 
ſhall join in Mrit of Right. 2 Roll's Abr. p. 374. contra. Mich. 12 H. 7. 3 
Keihway p. 1. But if an Advowſon doth deſcend to two Coparceners, 
and after an Uſurpation is made upon one of them, who doth die without 
Iſſue, by which her Right doth deſcend to the other Coparcener, this ſhall 
defeat the Uſurpation without Preſentation, for that ſuch Coparcener can- 
not have an Action for Parcel of the Advowſon, being ſeiſed of the 
Remnant. 17 E. 3. 22. Qyare. 

The means that a common Perſon (not being pri g by the Statute Writ of 
of Weſtminjier) hath for the regaining of his Advowſon, after Uſurpation * Right by $ + 
bu Plenarty, is to bring his Writ of Right of Advorwſen for the Reco- n. 

very of the ſame, which he had beſt 91 before the Church doth void 
again, leſt he loſe the next Avoidance that ſhall happen after the Uſurpa- 
tion, for want of Poſſeſſion. 

If the Patron-of an Adyowſon doth create a Vicarage out of the ſame Vicarage 
lawfully, and after a Stranger doth uſurp upon him in the Parſonage, cy ons * 
and afterwards in the Vicarage, and then the Patron doth recover the Ad- 
vowſon in a Writ of Right; yet this Recovery ſhall not defeat the Uſurpa- 
tion in the Vicarage, for that the Vicarage is not appendant to the Ad- 
vowſon of the Parſonage, as is implied by the Caſe hereafter next men- 
tioned, becauſe it is put to prove it. 17 E. 3. 51. 6. But it is to be 
admitted here, that the Patron of the Parſonage is Patron alſo of the 
Vicarage, 

If there be two Coparceners of an Advowſon, and they do agree to Of a Quare 

reſent by Turn, each of them in Truth hath but a Moiety of the go = 
Church ; and though if either of them be diſturbed, ſhe ſhall have (as is cener, and of 
before ſaid) a a Quare Impeart praſentare Idoneam Perſonam ad Ecclefiom ; a Wri of 
for that there is but one Church, and one Incumbent; yet in 'a Writ of 
| Right of Advvuſon brought by one of them, the Writ ſhall be De Me- 
dietate Advotationis; for in Truth ſhe hath but a Right to a Moiety : 
But if there be two ſeveral Patrons and two ſeveral Incumbents in one Two Patrons 
Church, the one of one Moiety thereof, and the other of the other dun tem, Ui 
Moiety, and one Part, as well of the Church, as of the Town, be allot- one Church. 
ted to the one, and the other Part thereof to the other, each of them ſhall 
have a Writ of Right of Advowſon, De Advocatione Medietatis. 1 Inft. 

18. a, Fits, N B 31. 5. In the Regiſter, there is a Writ of Right, 

De Advocatione Medietatis Eccleſiæ, but there is no Writ De Medietate Nota, of a 
Advocationis; and for this Reaſon, Mich. 14 E. 2. 411. it was objected, e e 2 
That no Writ of Right could be brought De 1 Aduocationis; but 8 
it was over-ruled. E 

But though this Vrit of Right be the common 8 yet it doth Count upon a 
not lie in all Caſes for all Perſons that are out of the Statute of Weſt- Right. 
minſter, tor every one that may recover by this Writ, ought to count Mm 
of ſome Seiſin, either in himſelf, or in his Anceſtor ; for it is not enough 
;, count of Seiſin in any other. 21 E. Ha. 27. 

6. Fitz, Nat. Br. 30. But ſee now the Stat. 7 Anne antea. If What Seiſia. 
a Incumbent of the Church hath received the Profits thereof, as the 
groſs Tithes, thereby the Patron is ſufficiently ſeiſed to maintain this 
Writ. 21 E. 4. 1. 6. Fitz. N. B. 30, But then, ſuch Incumbent 
muſt be complete; that is, not only admitted, and inſtituted, but alſo 
inducted ; for that before his Induction he bath. no Eftate in the Glebe, 
vor can he receive any Tithes as Incumbent; and therefore the Patron, 


Nn | before 


eee ener 
8 SINE S RIDES 1 7 - 


N 5 — 88 


. * 
- + - 2 
A 5 2 . 4 2 ** 5 — 
7 3 4 b . 2 * = * E — -4 a —_ * 2 - ? A 
2 > A. — 7 Y BE 5 6 TOO > N 116 ENCES 14, a IT IIS a> - 7s * n E er "I. "yy 4 . 4 _—_—— bs PG - 
cat Is — r=ar OTE CCC ˙²˙¹] . ̃ . er Sm r 8 : 8 horns a tu - — 736 2 . U 
— 2 r. CIT 8 3 og AE SEEGER) . \ 2 —— n ey WR ale ²ͤùQ ne wns r e WIS 2 = 228. n * 
ST W Y . Om 8 n f « 7 3 2} . - ? N . ER a ' r 3 1 
1 * Bd = 3 os partir” $ 8 


5 8 
: 8 . a 8 — — ——_——_I___ Z PP TEE ATED 
* , — — n f - —— A rü — Z I A 3 ene; ä — _; — „ 5 ec 4 2 © eee * IDs == 

Eee War —„— Co TD 3 by ot rn i nn Spe Set rs — RS DE EN TE AE SEE LIE or en ES ag Sea „„ 8 = EIS EE Ge es SI 0 ( ons 
c CAPE. on oe dr ne Ss ne EE TE >: — Ye = EET. „5 F _— THE ah Eon ans, key ans eden — en $I Og 33 f Lone . be f "24 2 oe OE IT" 3 
— << — 27 3 = — .. ͤ ͤ os e e e hb r thn berg e g FFC 4 AG I rr nn 

ky - 4, -_ Y , Mo 42 5 A 2 J : — 7 Af 82 2 5 2 . 3 - Re * Os DF — As : 2 » 3 ax , - — 

. 8 5 „ n : : k n Hs - 2 . J 25 Sartre = x > SR x wet r — 8 282 5 

* = 7. * 5 * p K - 22 I 1 * * — 4, _ * 4 
- 1 > * — 1 - N 
Y 1% 2 o "Vid _—= . 


þ => 
-— wa - — — * 
(“Ml 2E —— ̃ rm—mṔ—̃ — 
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Where 3 
Impedit neg- 
lected, Writ 
of Right can- 
not be had. 


W 


ee before his Clerk be inducted, cannot in his Writ (as. he ought) alledge 
Kc. 


Eſplees in himſelf, by the Perception of the groſs Tithes, Ge. by” 1 | 
ſaid Clerk. 38 E. 3. 9. Hare v. Brikley, Plouden 528. 26 H. 8. 3 


And ſuch Seifin ought to be within the Memory of Man, otherwiſe 1 ; is 


not ſufficient to maintain this Writ, 21 E. 4. 1. 2. 6. But if a Writ of 


' Right be brought by the King, the King may alledge, that he, or his 


Progenitor, was ſeiſed, without ſhewing any Time; becauſe Nullum tem- 
pus occurrit. Regi. 1 Inft. 294. 6. But the King need not of Neceſſity 
bring this Writ, in that he cannot be diſpoſſeſſed by Uſurpation, as hath 
been ſhewed. But if the Patron be duly ſeiſed by preſenting once, though 
divers Uſurpations be after ſuffered, yet ſuch Seiſin is not thereby defeated ; 
but that he may recover by this Writ. 43 E. 3. 15. 4 

From the aforeſaid Particulars it appears, that if a Parchafor doth ſuffer 
an Uſurpation before any Preſentment made by him, and the Six Months 
to paſs without bringing his Qyare Impedit, the Uſurper hath gained the 
Patronage in Fee, and the Purchaſer is without Remedy, and can never 
have this Writ of Right, becauſe he cannot count of any Seiſin. 10 Co. 


134. 6. 43 i 4. 2.43 - 21. per Thorp. 


32 E. z. Preſentation 6. 22 E. 4. 9. 1 Infl. 349. 6. And ſo if a 


Purchaſer in Tail doth ſuffer an lee den WA: "ku doth preſent, he 


5 Mortmain. 


Perſons ena- 


bled by Star. 


Others Re- 
medileſs. 


Alſo a Pur- 
chaſer, &c. 
as to other 

Advowſons. 


hath not ſuch an abſolute Inheritance as to maintain this Vrit of Right, 
43 E. 3. 15. Mich. 22 Fac. Dalton v. Biſhop of Ely, Jones 49. nor can 
the Iſſues in Tail, or Leſſee for Life, have it upon the ſame Reaſon. Rudd 
v. Biſhop of Lincoln, Hutton 66. and by Hobart in Lord Stanbop's Caſe, 
Hob. 322. Fitz. Nat. Br. 3 1. 6. And fo in the Caſe of a Lord that 
a to have an Advowſon ene in Mortmain by his Tenant, for that 
he cannot count of any Seiſin in himſelf, or his Anceſtors, but only in his 
Tenant, which is not ſufficient to maintain this Writ, 21 E. 3. 27.6. 

As no Perſon without the. aforeſaid. Seifin can maintain this Writ 
for the Recovery of an Advowſon from an Uſurper, ſo neither can he 
have any other Writ, whereby he may recover the ſame, or any Preſent- 
ment thereto, (that is, unleſs he be a Perſon that is enabled to bring his 
Writ of Quare Impedit, or Darrein Preſentment by the Statute of We/t- 
minſter 2. (if diſturbed in preſenting), and by Conſequence cannot recover 
the Poſſeſſion of his Advowſon,) but muſt give up his Advowſon as loſt 
for ever, without Remedy. Trin. 13 Jac. Harris v. Auſtin, 3 Bulſt. 38. 
and in 1 Roll's Rep. 210, But this ſeems now remedied by the ſaid 
Statute 7 h.. 

And this doth hold true of a Purchaſer, although he be an Heir within 
Age, or a Feme Covert, relieved by the Statute of Weltminſter, as to 
other Advowſons, by Deſcent; and alſo of a Purchaſer in Tail, and of a 


Leſſee, although the Iflue of the Purchaſer in Tail, and he in Reverſion 
after the Leaſe expired, may have their Poſſeſſory Action for the ſame 


Advowſon. Rall's Abr. 2. p. 383. Rudd v. Biſhop of Lincoln, Hutton 66. 
and by Hobart in Lord Stanhop's Caſe, Hob. 322. And ſo if he that is 
ſeiſed of an Advowſon in Fee, doth leaſe the ſame for Vears, and the 
Leſſee (the Church being void) doth accept of a Preſentation from the 


Leſſor, and thereupon is admitted and inducted, although the Leſſor's 


Where Leſſee 
accepts a Pre- 
ſentation from 
the Leſſor. 


Preſenting (the Leſſee conſenting thereto, by accepting of a Preſentation 
from the Leſſor) is not properly an Uſurpation ; yet it hath as great an 
Effect as an Uſurpation made upon the Leſſee, and Plenarty had there- 
upon: For the Leflee's: Acceptance of the Leffor's Preſentation, is a Sur- 
render of his Leaſe. 42 Elia. Rot. 105. in Sir Arthur Capel's. Caſe, 


cited in Hutton 105.. But by Owen, who reports this Caſe, the Queſtion 
2 Was, 


— * "a 
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was, Whether hs Leſſee's Accepting of a Preſentation from the Leſſor, wifiryation 
was a Surrender, or an Extinguiſhment of the Leaſe ; and there 'tis ſaid, 898 : 


That all the Juſtices held, that it could not be a Surrender, but an Extin- 
guiſhment: And alſo tis ſaid, That if a Man doth preſent to his own xa. 
Church, as Proctor to another, by this he loſeth his Advowſon. 42 El:z. 
Rudd v. Topſey, Rot. 135. Owen 142. ſee F. N. B. 35. 5 

But if a Purchaſer hath preſented, and after, upon another Avoidance, Where a Pur- 
a Stranger doth uſurp upon him, and Six Months paſs, he may have bis e 
Writ of Right of Advowſon before the Church doth void again: But if * 14 
he doth not bring his Writ of Right, Sc. before the Church doth void, 
he cannot, if the Uſurper preſent again, have a Quare Impedit for that 
Avoidance, but only his Writ of Right : And foraſmuch as he may have 
an Action for the Advowſon, if he uſurp upon the Uſurper, and his 1; he uſfurp 
Clerk be in by Six Months, he ſhall be remitted. Trin. 13 fac. B. R. upon the 
Harris v. Auſtin, Roll's 1 Rep. 211. 7 E. 3. 2. 4. 17 E. 3• n 


Perning. 

Although when a Petro hath ſuffered an Uſurper' 8 Clerk to remain Where Ple- 
in Poſſeſſion Six Months, without bringing his Qzare Impedit, or Dar- warty * 
rein Preſentment, he cannot, generally ſpeaking, bring either of thoſe 4-0 
Writs, but is driven to his Writ of Right, and 1s. barred of all Remedy, Patron, but 
if he cannot ſhew a Poſſeſſion in himſelf, or Anceſtor, ſufficient to main- he "covers. 
| tain that Writ; yet, if after the Plenarty by Six Months, he doth in 
Fact bring his Qyare Impedit againſt the Uſurper and his Incumbent, 
and they do not plead Plenarty by Six Months, but a Non ſum informatus, 

&c. upon which the Patron doth recover his Preſentrment, he ſhall be alſo 
remitted to the Poſſeſſion of his Advowſon. Mich. 12 Fac. Auſtin v. Poſſeſſion 
Harris, 3 Bulſtrode 38. and Jin. 13 Fac. Roll's 1 he, 210. the ſame "cd, 
Caſe. And ſo the Law is, although the Patron was but Purchaſer of the 
Advowſon, and had never preſented before the Uſurpation. Vin. 13 

Fac. Harris v. Auſtin, 3 Bulſirode 38. So it the King doth preſent to 

an Advowſon of which another is ſeiſed, and after the Six Months, the 

Patron doth bring his Qzare Impedit againſt the Incumbent of the King, 

and the Incumbent not taking the Advantage of the Plenarty, the Patron 

doth recover upon a Non ſum informatus pleaded, by this the Advowſon is Advowſon 


reveſted. Paſch. 12 Fac. Auſtin v. The Biſhop of London, Brownlow and reveſted upon 


Recovery. 


Gouldſborough 1. 75 5. But if the Patron be a Purchaſer of an Advowſon, 
and the King doth uſurp upon him, before any Preſentation is made by 
him, and the Six Months paſs before any Ryare Impedit is brought againſt 
the Incumbent, though the Patron ſhould afterwards recover in a Quare 
Impedit brought after the Six Months were paſt againſt the Incumbent, 
upon a Non ſum informatus pleaded, without taking Advantage of the Ple- Alter whers 
narty, yet he ſhall not be remitted, becauſe by reaſon of the Uſurpation be Hal. nor 
compleated by the Six Months Plenarty, the Purchaſer hath but a reme- * 
dileſs Right without any Action to recover it, and the King is not Party 
to the Action. Mich. 12. and Trin. 13 Fac. Auſtin v. Harris, Roll's 
Ar. p. 374, and 375. See the Caſe in 3 Bulſt. 38. Harris v. Auſtin, 
Trin. 13 Fac. the fame Caſe, Roll's 1 Rep. 210. 
But if the King doth ſuffer the Clerk of the Purchaſer (who hath reco- Auer where 
vered as aforeſaid, and removed the King's Clerk by a Writ to the Biſhop) upon a former 
to remain Incumbent until the Church doth void again, and then the * 
King doth preſent; and upon a Writ brought by the Purchaſer, the for- . 
mer Recovery is alledged, although it be not ſhewed, that the Writ, upon 7evelted. 
which the Recovery was had, was brought within the Six Months after 
the Uſurpation ; yet whether the Writ was s brought within the faid Six 

Months 
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140 The Clergy-Mans*Eaw: Or, Cap. 13: 
Uſurpation, Months or not, a Recovery being had, and a Preſentment made there- 
W upon, the Advowſon is gone from the King, and reveſted in him that 


rey hath fecovered; becauſe it ſhall be intended, that the Writ was brought 
within the Six Months; by Coke, Doderidge and Haughton : For in ſuch 
Caſe, Omnia prefumuntur ſolemniter eſſe afta. Trin. 13 Fac. Harris 
v. Auſtin, 3 Bulſtrode' 38. and in Roll's 1 Rep. 210. And therefore, he 
that doth alledge, that the Writ was not brought within the Six Months, 

| ought to ſhew it, ſaid Coke, in the Caſe before cited. | 1 
To what Per- Though the Clerk, by the foregoing Diſcourſe, may judge of the 


nh, om Title to an Advowſon, and ſo know who is the rightful Patron thereof; 


ply himſelf, yet this is alſo to be noted, that not always he in whom the Title to the 


Advowſon, or to the void Turn is, but ſome other Perſon in his Right, is 
to preſent, or prefer.a Clerk to his voided Benefice ; and to ſuch Perſon 
it is, to whom the Clerk, that hath it in Deſign to make himſelf Incum- 

Chancellor, bent of the vacant Benefice, ought to apply himſelf: For the Lord Chan- 


or Lord cellor of England, or the Lord Keeper of the Great Seal for the Time 


Sm being, may, by Virtue of their Office, preſent to any Benefice that is of 
| the Gift of the King, the Value of which is under Twenty Pounds in the 
Books of the King's Firſt-Fruits and Tenths. Lord Chancellor's Caſe, 
Hobart 214. But it ſeems, that in ancient Time, the Lord Chancellor, 
Sc. had the Privilege of preſenting but to thoſe Livings only of the King's 
Gift, that were under the yearly Value of Twenty Marks in the King's 
Books. 38 E. 2. 3. and 8, 9. Br. Quare Impedit 65. Fitz. Nat. Br. 
35. E. Vet to ſuch undervalued Benefices, as the Lord Chancellor preſents 
to, the King, if he pleaſe, may immediately give the Preſentment. 80 
if a Feme Covert hath Title to preſent to a Church, ſhe cannot preſent 
by her ſelf alone, but with her Huſband, and the Preſentment muſt be by 
Husband and the Huſband and Wife, in both their Names, and not by the Huſband 
Wife. in his Right, and in the Right of his Wife. 28 H. 6. 8. 4. Quare In- 


The Queen. pedit 8 5. But the Queen is a Feme Sole, as it were exempt from the 


Perſon of the King, and hath a Capacity to grant, or to preſent: to any 
void Church without the King, when the Title thereto is in her. 18 E. 3. 
. 3 HH. 7. T4-% 3 A | | b 
Guardian in Guardian in Socage, or by Nurture, cannot preſent to a Church in 
PR the Right or Name of the Heir, becauſe he cannot account for it. 29 E. 
3. 6. E. 2. Prejentment 10. 7 E. 3. 39. 27 E. 3. 79. 1 Inft. 
17. 5. 88. a. But by Daniel, if the Heir be within the Age of Diſcre- 
tion, there the Guardian ſhall preſent. Mich. 3 Fac. Shopland v. Rid- 
ley, 2 Cro. 99. And Berry faith, he hath ſeen the Guardian preſent 
in the Name of the Heir, and ſo by Green; but Mr. Hughes, in his 
Parſons Law, makes a Qy@re of it, and ſuppoſeth it muſt be intended 
of Guardian by Knight-Service, and not of a Guardian in Socage. Hughes 
Parſons Law, c. 10. f. 76. And it is faid and agreed, that a Preſent- 
ment made by the Guardian, in the Name of the Heir, is a good Title 
for the Heir in a Quare Impedit brought by him. 42 E. 3. Quare Im- 
edit 130. Alſo Guardian in Socage of a Manor, to which an Advow- 
ſon is appendant, if he be diſturbed, ſhall have a Quare Impedit in his 
own Name, although that he may not make an Account thereof, Temp. 
E. 1. Hobart 132. adjudged: Vet tis ſaid by my Lord Coke, That the 
Heir ſhall preſent, of what Age ſoever he be, and not the Guardian; 
3 Inſt. 156. and of this Opinion was the late Lord King, in a Cauſe in 
the High Court of Chancery 1732. when he preſided there, and ſaid 
that if the Infant were but a Year old or younger, they ought to put a Pen 
in his Hand, and guide it to fign the Preſentation, | 
6 = > If 
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ET” 


If one Ines the Statute of 27 H. 3. c. 10. of Uſes, had infeoffed me, 


another in Fee, to the Uſe of the Feoffor and his Heirs, of a Manor to © 

which an Advowſon was appendant, the Church becoming void, the Feoffor Feoflor and 
could not preſent to the Church in his own Name, and the Statute of Feoffe. 
Richard III. did not aid him; for this Preſentment is not like to a Leaſe for 

Term of Years, made by the Feoffor to a Stranger, or Feoffment of the 

Land, or ſuch like, or a'Grant of a Rent out of the Land, or a Grant 

of the Advowſon of the Church to another, «for this Preſentment is but as 

a Chattel, and a Thing in Action, veſted in theſe Perſons, which be 
Feoffors of the Manor ; by Rede and Grevil Juſtices ; but Rede faid, That 


the Feoffor might preſent. in the Name of the Feoffees. Paſch. 2 H. 8. 


Kel. 160. See the Stat. 27 H. 8. Of Uſes : For by that Statute the 


Ceſtuyque Uſe, and not the Feoffee, is to preſent; 

If the Parſon of a Church be Patron of the Vicarage thereof, yet if Vicarage 
the Vicarage doth become void during the Vacancy. of the \Parſonage, = 
the Patron of the Parſonage ought to preſent, 19 E. 2. Aare Iinpedit the Parlonage. 
178. and (as J conceive) if the Parſonage be filled before the Vicarage, 


yet the Right of Preſenting to the Vicarage doth remain in the Patron of 


the Parſonage, (Qzære.) But it is ſaid, That Perſons outlawed, and 


excommunicated, may preſent to their Churches, and their Preſentations 

ſhall ſtand good, until ſuch Time as they be voided: And generally, all 

Perſons that have Ability to grant, or to purchaſe, have Ability alſo to preſent 

to their vacant Churches, according to their reſpective Rights. Par ſons Law, 

c. Io. But Quære, Whether the Biſhop may not refuſe the Preſentees of General Sup- 
Perſons outlawed, and cxcommunicated, and ſo ſuffer their Churches to Poſition. 


lapſe to himſelf ? 
As to Preſentations in Caſe of Mortgages ſee ch. 22. 


Js... HA P. NIN 
Of Ono 3 raking of what Orders 


_ neceſſary to make one Pann”. of a' Beneface. 
Deacons, what Preferments they are capa- 


ble of. 


Av ING ſhewed by what means a Church doth become void, and As well Priel 
how a Perſon may judge of the Patron's Title to the Advowſon *. Deacon 

thereof, as Things neceſſary to be known, in order to the taking a Title — 2 — * 
to a Church Preferment; I come to a Third Thing alſo neceſſary to be dained. 
known and obſerved in order thereunto, viz, That the Perſon that would 
take an Ecclefiaſtical Benefice, muſt, to make himſelf capable thereof, be 
Epiſcopally -ordained, and that as well Prieſt as Deacon : For although, 
in former Time, a Lay-man might have taken a Title. to a Deanery, Pre- 


bendary, or other Benefice without Cure, Mich. 29 & 30 Els. Bland v. 


Maddox, 3 Cro. 79. Paſch. 3 Fac. Fairchild v. Gain, 1 Brownlow and 


Gouldfborough 201. and a Deacon might have taken a Title to a Benefice 
Oo with 
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tz The Clergy-Mans Law: Or, Cap. 14) 
— with Cure, and enjoyed the ſame for the Space of one Veat after his 
llnduction, without Prieſt's Orders given according to the Manner and 
Layman and Form in and by the Book of Common Prayer preſcribed, or formerly by 
—_— n= Epiſcopal Ordination, 13 Eliz. c. 12. Yet at this Day, neither Lay- 
bai admit- man, nor Deacon; is capable of being admitted into any Parſonage, Vica- 


ted, without 


ders. 


How a meer 
Deacon may 
uſe his Or- 
ders. | 


How thoſe 
capable of 
Church Pro- 


rage, Benefice, or other Eccleſiaſtical Promotion or Dignity whatſoever, 


but muſt obtain the Orders of a Prieſt to qualify him for the ſame. Stat. 


14 Car. 2. c. 4. Neither is a Perſon that is mere Laicus, or only a Dea- 
con, capable of a Donative : For although that he that hath a Donative 
may come into the fame by Lay-Donation, and not by Admiſſion and In- 
ſtitution, yet his Function is Spiritual, Co. Litt. 344. 4. in the Caſe of 
St. Burien in Cornwall, ſaid to be reſolved, Roll's Ar. 2. p. 341. 80 
that he that is no more than a Deacon, can only uſe his Orders either as a 


Chaplain to ſome Family, or as a Curate to ſome Prieſt, or as a Lecturer 


without Title: For the Prebendaries of ſome Prebends in Cathedral 


and Collegiate Churches, are to read Lectures there, by the Appointment 


of the Founders thereof, and may from thence be called Lecturers; but 
theſe Places are of the Number of Eccleſiaſtical Promotions, to which the 
Incumbents are admitted by Collation or Inſtitution, of Which a Deacon, 
Ge. as aforeſaid, is not therefore capable ; yet the King's Profeſſor of the 
Law within the Univerſity of Oxford, may have and hold the Prebend of 
Shipton within the Cathedral Church of Sarum, united and annexed unto 
the Place of the ſame King's Profeſſor for the Time being, altho' that the 
ſaid Profeſſor be but a Lay-man. Strat. 14 Car. 2. c. 4. | DD. 

As no Man is capable of a Church Promotion, but he who is ordained 
both Deacon and Prieſt ; ſo no Man is to be accounted, or taken to be a 


motions, muſt lawful Biſhop, Prieſt. or Deacon in the Church of England, or ſuffered to 


be tried and 
examined, 


Age for Dea- 
cons and 
P I ieſts . 


admitted a Prieſt, muſt be full Four and Twenty Years old. 


execute any of the ſaid Functions, except he be called, tried, examined 
and admitted thereunto, according, to the Form preſcribed, and ſet forth in 
and with the: Book of Common Prayer, and confirmed by A& of Parlia- 
ment in the Fourteenth Year of King Charles the Second, Stat. 14 Car. 2. 
c. 4. Or hath had formerly Epiſcopal Conſecration or Ordination. See 
the Preface before the Form of Ordaining. 

And by the Eighth Canon made by the Convocation for the Province 
of Canterbury in the Year 1603. MWhoſoever ſhall hereafter affirm or 


teach, that the Form and Manner of making and conſecrating Biſhops, 


Prieſts or Deacons, containeth any Thing in it that is repugnant to the Word 


of God, or that they who are made Biſhops, Prieſts or Deacons in that 
Form, are not lawfully made, nor ought to be accounted, either by themſelves, 


or by others, to be truly either Biſhops, Prieſts or Deacons, until they have 
ome other Calling to thoſe Divine Offices, let them be excommunicated ipſo 
facto, not to be reſtored until he repent, and publickly revoke ſuch his wicked 


Errors. 


Formerly the Rule was, and ſo ſay the Statutes 3 & 5 E. 6. That 
none ſhould be admitted a Deacon, unleſs he was One and Twenty Years 
of Age at the leaſt : See the Preface to the old Form of Ordaining. But 
now by Stat. 13, 14 Car. 2. no Man may be admitted to that Order, 
until he be Three and Twenty Years of Ape, unleſs he hath a Faculty : 
See the Preface to the new Form of Ordaining: And every one that is to be 
Stat. 
13 Eliz. c. 12. Vide Gibſon's Code 168, 

In the Caſe of Roberts verſ. Pain, Paſ. 1 Fac. 2. B. R. which ſee in 
3 Mod. 67. one being preſented to the Pariſh of Cyrift-Church in Briſtol 


2 


was libelled againſt, becauſe he was not Twenty-Three Years of Age 


when 


7 
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Sen made a Deacon, nor 1 when FA a Prieft ; ; bad a Pro- Oaths on 
hibition was prayed upon this Suggeſtion; That if the Matter was true, a CARS 
Temporal Loſs, viz. Deprivation would follow; but it was denied, be- 

cauſe ſo it is alſo in the Caſe of Drunkenneſs and other Vices, which are 

uſually punithed in the Eccleſiaſtical Courts, though a Temporal Loſs may 

enſue. 

Regularly, Deacons and Prieſts are to. be ordered only upon the Fout Deacons ans 
Sundays immediately. following the Four Ember-Weeks ; Canon 3 1. Four f bet Tine 
Solemm Times appointed for the making of Miniſters: But at this Day, upon to receive 
urgent Occafion, Orders both of a Deacon and Prieſt may be given on Orders. 
any other Sunday or Holy-day, by every Dioceſan, but not to be admitted 
to the Order of Prieſthood, until he hath been a Deacon for the Space of a 
whole Year; yet if for reaſonable Cauſewit ſhall otherwiſe ſeem good to his 
Biſhop, he may be admitted to the Order of a” Prieſt in a ſhorter Time. 

Rubr. Canon 32. None to be made Deacon and Miniſter both in one Day. 

No Biſhop ought to admit any Perſon to the Order of a Deacon, unleſs 

ſuch whom he ſhall know, either by himſelf, or ſufficient Teſtimony, to 

be of virtuous Converſation, and without Crime : Nor ought he to make 

5 any Deacon a Prieſt, unleſs he firſt bring to the Biſhop, from Men known Teſtimonial 
ET to the Biſhop, to be of ſound Religion, a Teſtimonial, both of his of Deacons, 
honeſt Life, and of his profeſſing the Doctrine expreſſed in the Articles Dong 

of Religion agreed upon by a National Synod, in the Year 1 562. Stat. 

13 Eliz. c. 12, and hath been found faithful and diligent in executing the 
Office f a Deacon. Rubr. Canon 34. * The Mality of ſuch as are to 
be made Miniſters, Canon 35. be Examination of fuch as are to 
* be made Minifters., No Man ought to be ordained, unleſs he be Miniſters. 
learned in the Latin Tongue, and ſufficiently inſtructed in the Holy 
Scripture; and being to be made a Prieſt, unleſs he be able to anſwer, 
and render to the Ordinary an Account of his Faith in Latin, accord Learned in 
ing to the Articles of Religion aforeſaid, or have a ſpecial Gift and Toke, Se. 
Ability to be a Preacher. Stat. 13 El. c. 12. Nor ought any to be 
admitted, either to the Order of Deacon or Prieſt, anlef he ſhall firſt 
ſubſcribe to the faid Articles. Stat. 13 El. c. 12. Canon 36. AT Articles to 
© tion required of ſuch as are to be made Miniſters. Canon 38. Re. be fubſcribed; 
© wolters after Subſcription, cenſured : And take the Oath of the King's 
Supremacy. Stat. 5 Ehz. c. 1. Rubr. The Form of which Oath, till 
altered, was in theſe Words 3 +1480 


A. B. 4 utterly Yeſtify, kd dedlare-in 19 Conſcience, That the Queen $ The Oath of 
Highneſs is the only' Supreme Governor of this Realm, and of all MERE: 

other her Highneſss Dominions and Countries, as well in all Spiritual 

or Eccleſiaſtical Things or Cauſes, as Tl emporal ; and that no Foreign 

Prince, Perſon, Prelate, State or Potentate, hath or ought to have 

any Furiſditt; on, Power, Supertority, | Pre-eminence or Authorj ty Eecle- 

fraſtical. or Spiritual within this Realm : And therefore I do utterly 

renounce and forſake all Foreign Turijdictions, Powers, Supertorities 

and Authorities; and do Promiſe, that from henceforth I ſhall bear 

Faith and true Allegiance to the. Queen's Highneſs, ber Heirs and lau- 

ful Succeſſors, and to my .Power ſhall aſſiſt and defend all Furiſdifti- 

ens, Privileges, Pre-eminencies and Authorities granted, or belonging to 

the Queen's Highneſs, her Heirs and Succeſſors, or united and annexed to 

the Imperial Crown Y 6h15 Realm. So "wp me God, and by the Contents of 

this Book. 
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8 on 
Odi nation. 


Oath of Obe- 
dience. 


Alſo the Oath of Obedience is commonly /adminiſtred by Biſhops to 
Perſons by them ordained; the Form of which Oath was, till 80 
as followeth : IT n 5 | Fs 5 


[ A. B. do truly and Bert 2 ue 723 7% 155 declare in 
my Conſcience before God and the Mord, That our Sovereign Lord King 


James is lawful. and rightful: King of this Realm, and of all other his 
Majeſty's Dominions und Countries; „ that the Pope, neither of himſelf, 


nor by any Authority: of the Church or See of Rome, on by, any. other Means 


with any other, \hath-ahy,' Power or Authority to depoſe the King, or to di- 
poſe any of. bis Majyeſly's Kingdoms or Dominions ; or to authorize any 
Foreign Prince to inuade or annoy him, or bis Countries, or to diſcharge 
any of his Subjects of their Allegiance and Obedience to his Majeſty ; or to 
give Hicence or Leave tb any of them to bear Arms, | raiſe Tumult, or to 
offer any Violence or Hurt to his Majeſty's Royal Perſon, State or Govern- 
ment, or to any of his Mayefty's Subjects within his Majeſty's Domintons. - 
Alle 1 do fivear from my Heart, That notwithflanding any Declaration 
or Sentence of Excommunication or Depri vation made or granted, 'or to be 


made or granted by the Pbpe, or his Succeſſars, or by an v4 Authority derived, 


or pretended to be derived from him or his See, againſt the ſaid King, his 
Heirs or Succeſſors, or any Abſolution of the ſaid Saher From their Obe- 
dience : I vill bear Faith and true Allegiance to his Majeſty, his Heirs and 
Succeſſors, and him and; them. will defend to the uttermoſt of my Pwuer, 
againſt all Conſpirattes- and Contempt whatſoever, which ſhall be made 


: againſt this or their Perſons, their Crown and Dignity, by Reaſon or Colour 


of any ſuch. Sentence or Declaration, or otherwiſe, and. will do my beſt En- 
* 10 diſcloſe, and make known. unto his Majeſiy, bis Heirs and Suc- 
ceſſors, all Treaſons and traiterous wan? which 1 ſhall know or hear 
V, to be againſt him, or any of them. 1 ; 


And I do further ſwear, That I do fra my. Heart abbor, deteſt and 


ahjure, as impious aud heretical, this damnable Doctrine and Poſition, 


New Oaths 
appointed by 
1 #09 M. 
r. . 


That Princes which be excommunicated, or deprived by the Pope, may 


be depoſed, or murthered by their Subjetls, or any other whatſoever. 


And do believe, and in my Conſcience am reſokved, That neither the 
Pope, nor any Perſon whatſoever hath Poxwer to abſolve me of this Oath, 
or any Part thereof, which I acknowledge by good and full Authority to be 
lawfully miniftred unto me, and do renounce all Pardons and Diſbenſations 
to the contrary + And all theſe Things J do plainly and fincerely acknowledge 
and ſwear, according to theſe expreſs Words by me ſpoſten, and according to 
the. plain and common Senſe pits Underſtanding. of the ſame Words, without 
any Equivocation, or mental Evaſion, or ſecret Reſervation whatſiever ; ; 
And I do make this Recognition and Acknowledgment heartily, willingly and 
truly upon foe true it N a gen” 0 46 me God. Stat, 3 Jac, 1. 


cap. 4. 


But theſe two Oaths are now os repealed and abrogated by the 
Statute of 1 V. & M. fell. 1. cap. 8. and new: Oaths are thereby ap- 
pointed. And all Perſons uo were obliged to take the faid abrogated 
Oaths, are now to take the" m Oaths a appointed” by. tbis. Statute, in 


Juch Manner, at ſuch Times, before ſuch Perſuns, in ſuch Courts. or Places, 


as they ſhould or ought to have taken the ſaid abrogated Oaths, or either of 
them, in caſe they had not been abrogated; And every Perſon who ſhall 


neglect or refuſe to take the ſame, ſhall incur and be liable to the ſame Pe- 
„ nalties, 


Cap 14. * Complete Incumbent. 2 1 45 


nalties, — Diſubilities, as by any Statute was appointed, for or Daths on 

upon Neglect or Refuſal to take the former abrogated Oaths. Fmt 2 
And the Oaths romp now to be taken by this Statute, are in theſe 

Words following : 


A. B. do ſincerely promiſe and ſwear, That I will be | faithfu and The new 
bear true Allegiance to his Majefly King George. So oye” er Ons. 
God. | 


A. B. do fear, That I do from my Heart abhor, deteſt and abjure, as 

impious and heretical, that damnable Doctrine and Poſition, That 
Princes excommunicated or deprived by the Pope, or any Authority of 
the See of Rome, may be depoſed or murdered by their Subjects, or any 
other whomſoever, 

And 1 do declare, That no Foreign Prince; Perſon, Prelate, State or 
Potentate, hath or ought to have any Puriſdiftion, Power, Superiority, 
Pre-eminence or Authority Eccleſiaſtical or Spiritual within this Realm, 80 


help me God. 
| | The Form and Manner of making or ordaining Deacons, &c. is thus. _ 8 
1 When the Day appointed by the Biſhop is come, after Morning Prayer cons, Sr. 
| ; ended, there ſhall be a Sermon of Exhortation, declaring the Duty and 


Office of ſuch as come to be admitted Deacons, how neceſſary that Order 
is in the Church of Chriſt, and alſo, how the People ought to Eſteem them 
in their Office. 
After which the Archdeacon or his Deputy ſhall preſent unto the Bi- 
ſhop (ſitting in his Chair near to the Communion Table) ſuch as deſire 
to be ordained Deacons (each of them being decently habited) ſaying 
theſe Words: 
Reverend Father in God. I preſent unto you theſe Perſons here preſent, 
to be admitted Deacons, Then the Biſhop ſays, Take heed that the Per- 
ſons whom ye preſent unto us be apt and meet for their Learning and godly 
Converſation, to Exerciſe their Miniſtry duly to the Honour of God, and the 
Edifying of his Church. And the Archdeacon ſhall anſwer. I have in- 
quired of them, and alſo examined them, and think them ſo to be. 
Then the Biſhop ſhall ſay unto the People. Brethren ! If there be any 
of you who knoweth of any Impediment or notable Crime in any of theſe Per- 
ſons now preſented to be ordered, ordained Deacons, for the which he ought 
not to be admitted to that Offce, let him come forth i in the Name of God, 
and ſhew what the Crime or Impediment is. 
If any Impediment or great Crime be objected againſt him that is to Upon Crimes 
be made either Prieſt or Deacon at the Time that he is to be ordained, —— 0y Ta 
the Biſhop is bound to ſurceaſe from ordering him, until the Party accuſed & r 
ſhall be found clear of that Crime. Rur. If a Perſon that doth defire to 
be ordered a Prieſt or Deacon be a Baſtard, he is not without Diſpenſation pagards. 
to be ordered. 11 H. 4. 78. a, But the King, as well as the Archbi- 
ſhop, may diſpenſe with ſuch Perſon, ſo that he may be admitted to 
Holy Orders. 5 Co. de Fure Ecclefiaftico, and in Horſeful and Walle's 
Caſe, Paſeh. 9 Fac. Davis 73. But if ſuch Perſon be ordained, and 
made Parſon af a Church, although he is deprivable, yet if he doth obtain 
a Diſpenſation from the King or Archbiſhop before he be deprived, he 
| ſhall retain the Benefice, - 11 H. 4. 38, 76, 77, &c. 
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O2dination, | 


Por the preventing of Orders to be given to unworthy Perſons, it hath 


Ms been | enacted; That if any Perſon o2 Perſons whatſoever, ſhall oz 
10503 4. do at any Time receive 62 take any Monep, Fee, Keward oz any 
king Fees or Other Pꝛoſit directly oz inditeckly, oz ſhall take any Pzomiſe, Agree- 
Rewards for ment, Covenant, Bond oz other Aſſurance, to receive any Yoney, 
gr. Fee, Reward; 062 any other Profit, direftly oz indiretly, either to 
Him oz themſelves, oz to any other of their, oz any of their Friends 
+8 (all ozdinary and lawful Fees only ercepted) fo2 oz to p2ocure the 
ozdaining oz making of any Miniſter oz Piniſters, o2 giving of any 
Ozders oz Licence oz Licences to peach, that then every Perſon 
and Perſons ſo offending, ſhall koz every ſuch Offence fo2feit and 
loſe the Sum of Fozty Pounds of lawful Money of England; and 
. the Party ſo cozruptly oꝛdained, oz made Miniſter, oz taking D2ders, 
Forfeitures. ſhall fozfeit and loſe the Sum of ten Pounds. And if at any Time 
within ſeven Years next after ſuch cozrupt entring into the Miniſtry, 
02 receiving of Oꝛders, he ſhall accept oz take any Benefice, Living 
02 Pꝛomotion Eccleſiaſtical, - that then immediately from and after 
the Jndufing, Jnveſting oz Inſtallation thereof oz thereinto had, 
the ſame Benefice, Living and P2omotion Eccleſiaſtical ſhall be 
-_  eftſoons meerly void; and that the Perſon oz Perſons to whom 
the Advowlon, Gift, Pꝛeſentation oz Collation ſhall by Law apper- 
tain, ſhall and may, by Uirtue of this Act, p2eſent_ oz collate unto, 
give and- diſpoſe of the ſame Benefice, Living oz Pꝛomotion Eccle- 
ſiaſtical, in ſuch ſo2t to all Intents and Purpoſes, as if the Party ſa 
 tndufed, inveſted oz inſtalled had been, o2 were naturally dead; any 
a Law, D2dinance, Qualification oz Oilpenſation to the contrary not-. 
withſtanding. The one Moiety of all which Fozfeitures ſhall be to 
- our Sovereign Lady the Queen, her Þeirs and Succefſozs, and the 
other Poiety to him oz them that will ſte fo2 the ſame, by Action of 
Debt, Bill, Plaint oz Infomation in any of her Majeſty's Courts 
ok Recozd, in which no Eſloin, Pꝛoteckion, Pzivilege 02 Wager of 

Law ſhall be admitted oz allowed. EG. 097 


Office of a It appertaineth to the Office of a Deacon, in the Church where he 


** ſhall be appointed, to ſerve in aſſiſting the Prieſt in Divine Service, and 


in Diſtribution of the Communion, to read the Holy Scriptures and Ho- 
milies in the Church, to inſtru the Youth in the Catechiſm, in the 
Abſence of the Prieſt to baptize Infants, and to preach, if he be ad- 
mitted thereunto by the Biſhop. Rubrick. And alſo to bury the Dead, 
and ſolemnize Marriage. Coufin's Tables, Tab. 12. But before he be 


Age. four and twenty Vears of Age he may not be admitted to preach, nor 


to baptize, nor to adminiſter the Lord's Supper, and all Tolerations, Diſ- 
penſations, Qualifications and Licences whatſoever to be made to the 
contrary hereof, are meerly void in Law, as if they never were. Sar, 
13 Els. c. 12. " © MA | 
Not to con- If a Deacon be of the Age aforeſaid, yet neither he, nor any Perſon, 
2 may preſume to conſecrate and adminiſter» the Holy Sacrament of the 
Oe. until Lord's Supper before ſuch Time as he ſhall be ordained Prieſt, according 
ordained a to the Form and Manner in and by the Book of Common Prayer pre- 
Ts pn ſcribed, unleſs he hath formerly been made Prieſt by Epiſcopal Ordination, 
upon Pain to forfeit for every Offence the Sum of one hundred Pounds; 
one Moiety thereof to the King's Majeſty, the other Moiety thereof to be 


equally divided between the Poor of the Pariſh where the Offence ſhall be 
| 2 | committed, 
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nnd a ſuch Perſon or Perſons as ſhall ſue far the fame, by Oꝛdination, 
Action of Debt, Bill, Plaint or Infofmation, in any of his Majeſty's , 
Courts of Record, wherein no Eſſoin, Protection, or Wager of Law 
ſhall be allowed, and to be diſabled from taking, and being admitted into 
the Order of Prieſt, by the Space of one whole Year next following. But 14Caz. 2.c. 4. 
this Penalty doth not extend to the Foreigners or Aliens of the Foreign 1 
Reformed Churches allowed, or to be allowed, by the King's Majeſty, , 
his Heirs and Succeſſors in England. Stat. 14 Car. 2. c. 4. Not to 
any Perſon diſſenting from the Church of England, (except Papiſts 
and Popiſh Recuſants) in holy D2ders, oz pꝛetended holy Ozders; 
noz to any Pꝛeacher o2 Teacher of any Congregation ok difſenting 
Pꝛoteſtants, taking the Daths, and ſubſcribing and making the 


Declaration, as by the Ack is directed. Stat. 1 W. & M. cap. Qyere, h. .. 
Whether it be lawful or ſafe, for one that is but a Deacon, to aſſiſt a Q 


Prieſt in the Diſtribution of the Communion ; for if that be- conſtrued to 
be an Adminiſtration thereof, it is prohibited to a Deacon, and by doing 
it he forfeits one Hundred Pounds, Stat. 14 Car. 2. c. 4. for the Words 
of the Statute are, J202 may he pꝛeſume to Conletrate 02 Admi⸗ 


niſter, &c. 
A Prieſt by his Ordination receives Authority to preach the Word, A prieſrs 


and adminiſter the Holy Sacraments in the Congregation where he ſhall Authority, 
be lawfully appointed thereto. Rubr. Stat. x Mar. c. 3. Yet notwith- 
ſtanding he may not preach without the Licence either of the King, or 
his reſpective Archbiſhop, Biſhop or other lawful Ordinary, or one of 
the Univerſities of Oxford or Cambridge. Stat. 1 Mar. c. 3. 14. Car. 2. 
c. 4. 13 Eliz. c. 12. But a Licence by the Biſhop of any Dioceſe, is 
ſufficient, although it be only to preach within his Dioceſe, the Statute Lincs ow 
not requiring any Licence by the Biſhop of the Dioceſe where the Church preach, 
is. Paſch. 15 Car. 2. B. R. Brown v. Spence, 1 Keble 503. See ch. 33. 
But if a Perſon, that is a meer Lay-man, be admitted and inſtituted to a If a Lay-man 
Benefice with Cure, and doth Adminiſter the Sacraments, marry, Ge. 2 - 
theſe, and all other Spiritual Acts, performed by him during the Time he "9 ve 
continues Parſon in Fact, are good, ſo that the Baptized by ſuch Perſon 
are not to be re-baptized, nor Perſons married by him to be married 
again, to ſatisfy the Law. Paſch. 42 Ehz. B. R. Coftard v. Windet, 
3 Cro. 775. and by Moor the ſame Caſe, 606. 
Io what is before ſaid touching Ordination, Sc. we may add the fol- See Nelſon's 
lowing Remarks, v/2. 9 
The thirty-third Canon expreſly requires, That no Perſon ſhall be admit- and mw , 
ted into holy Orders, except he produce a Preſentation to the Biſhop. of ſome 
Ecclefiaſtical Living then void within his Dioceſe, and bring a Certificate 
that he is provided of ſome Church, or. of ſome Miniſter's Place vacant, 
either in a Cathedral, or a Collegiate Church, or that he is a Fellow or 
Chaplain in ſome College, either in Oxford or Cambridge, or Maſter of 
Arts of five Years ſtanding in the Univerſity, and Living there at his own 


Charge, or unleſs the Biſhop himſelf ſhortly intends to admit him to ſome 


Benefice or Curacy. 
And 'tis ſaid, If a Biſhop Ordains a Clerk without a Title, he is bound Eccleſiaſtical 


to keep him till 1 to ſome Benefice. In Conformity whereto Titles. 


Archbiſhop Laud ſent Letters to all his provincial Biſhops, requiring them 
not to admit any Perſons into Orders, but thoſe who had a Title for 


their Maintenance; and in thoſe Letters declared what ſhould be a 
Title, viz. : 


A 
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Method of A Preſentation to ſome Eccleſiaſtical Preferment, a Certificate that 
8 he is provided of ſome void Church, a Grant of forme Petty Canon's 
Place, or the like in a College or Cathedral Church, a Fellow of ſome 
College in our Univerſities, or a Chaplain there, a Maſter of Arts of 
five Vears ſtanding, or if the Biſhop who Ordains him, intends in ſome 
ſhort Time after to admit him to ſome Benefice or Curacy then void. But 
'tis query d, whether a Lecturer or a Chaplain to a Nobleman will fall 
within any of thoſe Titles? - 3 
—_ | Canon 44. Note alſo, by the forty-fourth Canon, No Biſhop is to admit any Perſon 
= | into Orders, who is not of his own Dioceſe, unleſs he is of one of our 
—_— Es Univerſities, or bring Dimiſſory Letters from the Biſhop in whoſe 
1 Dioceſe he reſides. . B 4 
1 15 El. c. 12. And by the Statute 15 Eliz. c. 12. Þe who is to be ozdained a 
= 85 Pꝛieſt muſt bzing a Teſtimonial from four Perſons (known to the 
3 Biſhop, to be of ſound Religion) of his Life and Dockrine; that is 
1 azl⁊ã̃s to his Manners, for the chief Things to be inquired into are, Whe- 
"i | , ther the Perſon be commendandus ſcientia & Moribus: and the Biſhop 
== | himſelf may on his Examination be the proper Judge of his Learning, but 
.— as to his Manners he, muſt be directed by the Teſtimony of other Perſons. 
= Form of or- The Form now uſed in ordaining a Prieſt is thus: | 
= OY - "es N After the Veni Creator Sung, and ſome Prayers Read, the Biſhop. 
3 | with ſuch Prieſts as are preſent, laying their Hands ſeverally on the new 
Prieſt's Head, the Biſhop Pronounces theſe Words. LT 
Receive thou the Holy Ghoſt for the Office and Work of a Prieſt in the 
Church of God now committed to thee by the Impoſition of our Hands, whoſe 
| Sins thou doſt forgive are forgiven, and whoſe Sins thou doſt retain are re— 
= > tained, and be thou a faithful Diſpenſer of the Word of God, and of his 
5 : 5 holy Sacraments, in the Name of the Father, and of the Son, and of the 
'F 14 Holy Ghoſt. Amen. | | 5 
4% | | Then the Biſhop delivers a Bible to him with theſe Words. 
1 Take thous Authority to Preach the Word of God, and to Miniſter 
4 | the Sacraments in the Congregation where thou ſhalt be lawfully ap- 
pointed. | HS 
Hitt. Refor. 8 The late learned Biſhop. of Sarum informs us, That ſome Additions 
0 | - 2 Fart. were made to this Form, after its firſt Inſtitution, by aſking the Prieſt 
"ww e theſe Queſtions previous to his Ordination, vig. N 
4 . 25 1. Whether he thinks himſelf truly called, according to the Will of 


God ? 
2. If he believes that the Holy Scriptures contain all Doctrines ſufficient 


for Salvation ? 
If he will inſtru& the People out of thoſe Scriptures ? 


3 . 
4. If he will be faithful to Adminiſter thoſe Doctrines and Sacra- 


* 


ments? 
If he will (endeavour to) baniſh all falſe Doctrines? 


6. If he will be diligent in Prayers and Reading the Scriptures, and in 


his Studies, laying afide the Study of the World ? ; 
7. If he will be diligent to order himſelf and his Family according to 


the Doctrine of Chriſt. 
8. If he will maintain and promote Quietneſs and Peace, and Love 
among Chriſtian People? _O | 
9. Whether he will obey his Ordinary? 
To all which he was to Anſwer in the Affirmative. 
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minations, 


Of Preſentations, Nominations, Collations, 
Election, Inſtitution and Induction; and © 
of Donatives. Vide Chap. 20. of Preſen- 


tations, Admiſſions, &c. 


| being declared in the foregoing Chapters, what Things are to be The Ways 
1 known, and obſerved, by a Perſon that would take a Title to an Ec- _ 2 by 1 
cleſiaſtical Benefice ; in order thereto, I come now to ſpeak particularly of — —_ 
the ſeveral Ways or Means by which ſuch Title may be taken, or by lawfully In- 
which a Perſon may make himſelf the lawful and complete Incumbent of cumbent, Oe. 
a Church Promotion. 2 ts 1.47 
The Ways or Means, by which a Clerk may become the lawful Incum- Are ordinary 
bent of a Church, are either ſuch, as that one of them muſt be obſerved 1 « pa 
by every one that will ſettle himſelf by legal Title in any Eccleſiaſtical * 
Benefice, or ſuch as are only to be uſed to open his Way, in caſe the 
Clerk is ſtopped in his Proceedings by any of thoſe Means by which a 
Title may be had. The Ways by which a legal Title is taken, are either Several ordi- 5 
ordinary, or extraordinary; the ordinary Ways or Means are by Preſen- ä 
tation, Inſtitution, or Collation, and Induction, or by Donation, or laſtly 
by Election and Confirmation. . + Wd OY 5 
The firſt Thing to be done then, and which is the moſt uſual Way 1f, To ob. 
of taking a Title, is to obtain the Preſentation of him that ought to pre- piegentafen, 
ſent to the void Benefice, with Admiſſion, Inſtitution, and Induction A 
thereupon. The Patron's Preſentation is the Nomination of a Clerk 
unto the Biſhop or Ordinary for the Time, to be by him admitted and 
inſtituted into the Church, or Benefice that is void. Hughes Abr. Tit. 
Advowſon 132. Preſentation, Nomination and Collation, are ſometimes Preſentation, © 
in Law uſed for the ſame Thing, 14 H. 7. 22. and yet they are com- r N 
monly diſtinguiſhed; for Preſentation is an Offering of the Clerk to ee e 
Ordinary; and as is before ſaid, Nomination may be the Offering of a fignify the - 
Clerk to him that may and ought to preſent him to the Ordinary, by _ ne, 1 
reaſon of a Grant made by him that hath the Power of preſenting, obli- tinguiſhed. 
ging him thereto; and Collation is the Giving of the Church to the Clerk, 
and is that Act by which the Ordinary doth admit and inſtitute a Clerk to 
a Church, or Benefice of his own Gift, in which Caſe there is no Preſen- 
tation. Preſentation ſometimes is taken to comprehend not only Preſen- Preſentation 
tation, but Admiſſion, Inftitution and Induction alſo; as if one grant an * 
Annuity until a Clerk be preſented to a Benefice, it ſhall not determine 
until Induction, which is the perfecting of the Preſentation; by Tei ſaden 
Juſtice; yet upon the Statute 12 Car. 2. for Confirmation of Miniſters, 
which hath a Proviſo not to Prejudice thoſe who were preſented by the 
King before ꝙ December 1659. it was held, that thoſe who were then 1 
preſented, although not inſtituted and inducted, were within that Proviſo. = 
Hill. 16 & 17 Car. B. R. Harris v. Willis, 1 Levinz 156. ſame Caſe, 2 
i Sider in 239, and 1 Keble 844. If Preſentation or Nomination be made 2323 
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Pzeſenta- 
tion, Ec. 


. 


The Form 
thereof. 


in in Writing, it is not properly a Deed, WY an re; in \ the Nature os a 
Letter Miſſive to the Biſhop or Ordinary, to exhibit to him a Clerk to 
haye a Benefice voided, Co. Litt. 120. a. and it is uſually in this, or the 
like Form, when it is made to the Archbiſhop of Canterbury: Re veren- 
Ain in Chriſto Patri & Domino Domino A. Permiſfione Divina Cantu- 


 artenſi Archieptſcopo totius Angliæ Primati & Metropolitano, ejufve in 


. abſentia Vicario ſuo in rebus Spiritualibus generali; au alicutcungque in bac 


parte ſufficientem authoritatem habenti. If it be made to the Archbiſhop 
of Del, the Word rotius is to be omitted: If to any other Biſhop, it 
muſt ay, Reverendo in Chriſto Patri & Domino Domino P. Permiſſione 
Divina Epiſcopo, ejuſve in abſentia Vicario quo in Sprritualibus generali, 


aud alicuicungue in hac parte ſufficientem authboritatem habenti, Prænobilis 


A. B. Baro de C. verus & indubitatus Patronus Recloriæ Eccleſiæ Paro- 


chialis de D. ſalutem in Domino ſempiternam, ad Ecclefiam Parochialem de 


D. prædid veſiræ Diæceſis modo per mortem naturalem E. F. ultimi In- 


cumbentis ibidem vacantem, & ad meam Praſentationem pleno Jure ſpectan- 


tem, Dilectum mibi in C brifto G. H. Sacre Theologiæ Profeſſorem Pater- 
nitati veſlre prejento, humiliter  fupplicans ut prefatum G. H. ad diftam 
Eccleſium admittere, pfumq; in Rectoriam ' ejuſdem Ecclefie' inſtitui, & 


induci facere, cum fits Furwus & pertinentits univerſis, cœteraque omnia 
& ingula peragere & adimplere in lac parte, que ad veſtrum munus Epiſ- 
copule pertinere videbantur, dignemini cum favore. In cujus rei teſtimonium, 


Damus, Con- 
cedimus, &c. 
in the King's 
Preſentment. 


What Seal. 


Sc. If it ſay, [ad Recioriam it is as good as if it be [ad Eccleſiam] 
Trin. 8 Fac. King v. — 2 Cro. 248. And the Preſentation being 
made in this Form, if the Biſhop be inhibited, or the See voided, be- 
fore Inſtitution is had of the immediate Biſhop, yet the Preſentation is 
good to the Metropolitan or other Guardian of the Spiritualties. 

If the King doth grant a Preſentment by his Letters Patent by theſe 
Words, Damus, Concedimus, &c. without any Words of Preſentment, 
yet it ſeems, that this ſhall amount to a Preſentment, and to be a "of 
ficient Warrant to the Biſhop to inſtitute the Clerk preſented, 2 Roll's 
Ar. 3 53. Dubitatur 19 E. 3. Quare Impedit 60. And it is not ma- 
terial What Seal is put to the Preſentation; and yet it is ſaid, that a 
Preſentation made by the King under the Exchequer Seal is not good. 
Tfin. 8 Fac. King v. -— 2 Cre. 248. However, if the King doth pre- 
ſent pleno Fure by Letters Patent under the great Seal of England, to a 
Church, Parcel of his Duchy of Lancaſter, it is as good as if it had been 


made under the Duchy Seal. Trim. 8 Fac. King v. Emerſton, Brown- 


low and Gouldſborough 1. 162. 2 Roll's Abr. p. 182. The King v. The 
Biſhop of Lincoln, Mich. 11 Fac. Moor 874, 8o if it had been made 
under the Privy Seal without the Broad Seal, tho' I think thoſe that 


have * of the King above Value have both. Trin. 8 Fac. King 


That a Pre- 
ſentation may 
be by Word 
8 


v. 2 Cro. 248. The Reaſon of theſe Caſes ſeems to be, becauſe 
nothing is granted or given by a Preſentation, it being but a Commen- 
dation of a Clerk to the Ordinary, or a Declaration of the King's Will, 
and not any Intereſt, and may be made as well by the Word of the Patron 
only (unleſs a Corporation eee be Patron, for they muſt preſent 
under their common Seal,) 13 H. 8. 12 Br. Corporation 81. as by an 
Inſtrument in Writing. 19 E. 3. RQuare Impedif bo. 38 E. 3. z. 
Trin. 8 Fac. King v. 2 Co. 248. Co. Litt. 120. Dubitat 
Mich. 1649. Canes and Ofby's Caſe, ' Style p. 156. And that not only 
in the Caſe of the King, but alſo of a common Perſon. Mich. 21 Car. 2. 


B. R. Clerk v. Heath, 1 Siderfin 426. 2 Keble' 484. Co. Litt. 120. 


That is, if the Patron be i in the Preſence of the Ordinary: However, the 
8 King 


— 


FO ; 
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King may preſent to a 1g by his Letter. Mich. 1649. Stile I 6 1 
2 E. 1. Rot. patentium Membrana 5. 2 _ 
The Clerk being furniſhed with a Preſentation, he is to apply himſelf NAy 
to his Ordinary for Admiſſion and Inſtitution ; and the Biſhop of the 2. Kanne 
Dioceſe within which is the void Church, for the moſt part, is the Ordi- are © pe 
nary by whom he ought to be admitted and inſtituted; and tho' the dained, and 

Church is lapſed to the Metropolitan, yet if the Patron doth preſent bow. 

before the Metropolitan collate his Clerk, his Preſentation may be directed 

to the Ordinary of the Dioceſe, who may thereupon inſtitute the Clerk 

preſented. Roll's Abr. 2. p. 348. Contra, Hill. 41 Eliz. B. R. by 

Popbam. But when the See is void, the Dean and Chapter, or other 

Guardian of the Spiritualties by Cuſtom have the Authority of admitting 

and inſtituting; or if the See being full, the Archbiſhop viſiting his infe- 

rior Biſhop doth him inhibit, during his Viſitation, (as the Uſe is) and a 

Church within the Dioceſe viſited doth Lapſe to the Ordinary of the Dio- 

ceſe, the Biſhop, and not the Metropolitan, ſhall have the Benefit thereof, 
and the Biſhop may not collate his Clerk, (becauſe by the Inhibition his 

Power of Juriſdiction 1s ſuſpended) but muſt preſent him to the Metro- 
politan, who ought to inſtitute him. Trim, 13 Car. B. R. between 
Dodſon and Lynn, agreed by the Civilians. But this Caſe being argued 
upon another Point, was not refolved. Intrat. Trin. 11 Car. Rot. 446. 

Roll's Abr. 2. p. 357. Admiſſion and Inſtitution may alſo be made by 
a Commiſſary, having a Deputation to that Purpoſe, 3 E. 3. 5, & 6. 
and may be by another Perſon than the Ordinary. Roll's 2 Rep. 100, 

For there are many Peculiars, wherein neither the Archbiſhop or the Peculiars, 
Biſhop are to make Inſtitution, &c. but the Proprietor of that Peculiar, 
in which there is this Difference in ſuch Peculiars ; that if it belong to a 
Dean and Chapter, or other Eccleſiaſtical Body, there, although they have 
the Right of making all Inſtitutions, &c. within the Peculiar, yet Inſtitu- 
tion made in ſuch Caſe by the Metropolitan is not void, but voidable 
only, for that the Dean and Chapter being an Eccleſiaſtical Body, ſhall 
not be intended free from ordinary Juriſdiction and Viſitation, therefore 
the Archbiſhop (hall be ſuppoſed to have a concurrent Juriſdiction there; 
but where Peculiars are in Lay-Hands, which are free from all ordinar 
Juriſdiction, in ſuch caſe Inſtitution by the Ordinary or Archbiſhop is 
meerly null and void. Hill. 36 & 37 Car. 2, C. B. Wrighton v. Brown, 

3 Levinz 211, 

The Ordinary, whoever he be, that doth admit the Clerk, is firſt 8 
to examine him, that he may be able to judge of his Ability to ſerve the in what Time, 
Cure of the Church to which he is mos 17.22. e873, 
Quare Inpedit 128. Doctor and Student, c. 26. I. 2. But the Ordinary 
is not bound inſtantly, upon Requeſt made, .to examine the Preſentee, 

Sc. but may appoint a convenient Time and Place for the Clerk to attend 
him to be examined. 15 H, 7. 6, 7. 14 H. 7. 22. And by the 
Canon made 1 Fac. c. 95. it is Ordained, That although the Ordinary in 
former Times had two Months given him to inquire, and inform himſelf of 

the Sufficiency and Quality of every Clerk, the Ordinary ſhall have but 
twenty-eight Days only for that purpoſe. Roll's Abr. 2. x 355. And the 
Common Law doth allow him Time to be adviſed. 14 H. 7. 22. 

HT. 

* the Clerk is examined, (if he be to be admitted unto a Benefice The thirty- 
with Cure) he is to ſubſcribe the Articles of Religion, commonly called nine Articles 
the Thirty-nine Articles, agreed upon in Convocation in the Year 1562. e 
And this Subſcription muſt be made in the Preſence of the Ordinary, (and 
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Stat. 14 Car. 
2. . 
Memorand. as 
to the 36th 
Article for 
Conſecration 
of Biſhops, 


Se. 


not of * c or Secretary 5267) and that alſo before this Clerk is 
admitted to the Benefice to which Be is preſented. Stat. 13 Eliz. 12. 
And the Ordinary is not bound to offer the Articles to the Clerk to be by 
him ſubſcribed, and to require him to do it, but the Clerk is himſelf to 
offer to ſubſcribe. them; and in this Caſe, upon the Clerk's Neglect to 


ſubſcribe the Articles, the Church remains void, as never full of ſuch. 


Clerk, and no Sentence of Deprivation is neceſſary, by reaſon that he 
never was Incumbent, but the Admiſſion and Inſtitution ate void; but 
otherwiſe it is, upon Neglect, or refuſing to read the Articles. Trin. 


24 Ehliz. The Deen v. Biſhop of Lincoln and Cock, 1 Anderſon, Caſe 136. 


And in ſubſcribing unto the ſaid Articles, the Clerk ſhould remember 
that it hath been enacted that Uhereas the ſix and thirtieth 
Article of the Mine and thirty Articles afo2eſaſd, is in theſe Mozds 
kollowing: (That the Book of Conſecration of Archbiſhops, and 


Biſhops, and ozdaining of Pzteſts and Oeacons lately ſet fo2th in 


the Time of King Edward the Sixth, and confirmed ar the ſame 


Time by Authozity of Parliament, doth contain all Things neceſſary 


to ſuch Conſecration and Dwaining, neither hath it any Thing that 
of it ſelf is ſuperſtitious and ungodly; and therefoze, whoſoever are 
Conſecrated, oz Ozdered, accozding to the Rites of that Book, ſince 
the ſecond Year of the afdzenamed King Edward, unto this Time, 
o hereafter, ſhall be Conſecrated oz Pzdered according to the ſame 
Rites; we decree all ſuch to be rightly, oꝛderly and lawfully Conſe- 
crated and Ozdered): It is alſo ena#ed, That all Subſcriptions 
hereafter to be Hay 02 made unto the ſaid Articles, by any Deacon, 
Pꝛieſt o2 Eccleſiaſtical Perſon oz other Perſon whatſoever, who by 


any Law now in fo2ce is required to ſubſcribe unto the ſald Arti- 


cles, ſhall be conſtrued, and taken to extend, and ſhall be applied 


(koz and touching the ſaid ſix and thirtieth Article) unto the Book, 


containing the Fozm and Manner of Baking, Ozaining and Conſe- 


crating of Biſhops, Pꝛieſts and Deacons, in this At mentioned, in 
ſuch Sozt and Manner, as the lame did heretofoze extend into 


the Book ſet fo2th in the Time of King Edward the Sixth, mention- 


ed in the ſaid Six and thirtieth Article; any Thing in the ſad 


” Article, oz in any Statute, A# oz Canon heretokoze had oz made 


to the contrarp thereok, in any wile notwithſtanding. 
Alſo every Perſon, belle his or their reſpective Admiſſion to be In- 


cumbent, or have Poſſeſſion of any Deanery, Canonry, or Prebend, 


any Cathedral or Collegiate Church, Maſterſhip, or other Headſþip, 
Fellowſhip, Chaplain's Place, or Tutor's Place, of or in any College, 
Hall, Houſe of Learning, or Hoſpital, publick Profeſſor's or Reader's 


Place in either of the two Univerſities, or in any College elſewhere, or 


to any Parſonage, Vicarage, or any other Eccleſiaſtical Dignity or Promo- 
tion, Curate's Place, Lecturer's Place, publick or private School, or to 
teach any Youth in any Houſe, or private Family, as a Tutor, or 
 Schoolmaſter, ought before his reſpective Archbiſhop, Biſhop, Ordinary 
of the Dioceſe, to have ſubſcribed all the Declaration, or Acknowledg- 
ment following, only the Maſters, Heads, Fellows, Chaplains, and Tu- 


tors of, or in any College, Hall, or Houſe of Learning, and every 


publick Profeſſor and Reader in either of the Univerſities, are to ſubſcribe 
the ſame before the Vice-Chancellor of the reſpective Univerſity, or his 


Declaration of Deputy. Scilicet I A. B. do declare, That it is not lawful upon any 


Conformity to 
be ſubſcribed, 


Pretence whatſcever, to take up Arms againſt the King; and that 1 4 


abhor that traiterous Poſition, * taking Arms by his Authority againſt bis 
2 | Perſon, 


9 


8 28 


— 
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Perſon, or againſt thoſe that are commi ſionated by bim; and that T will Daths, &c. 
conform to the Liturgy of the Church of England, as it is now by Law 8 | 

| eſtabliſhed: And I do declare, that I do hold, there hes no Obligation upon NJ 
me, or any other Perſon, from the Oath, commonly called, The Solemn - 
League and Covenant, to endeavour any Change, or Alteration of Govern- 
ment, either in Church or State, and that the ſame was in it ſelf an un- 
lawful Oath, and impoſed upon the Subjects of this Realm, againſt the known _ 

Laws and Liberties of this Kingdom. And after ſuch Subſcription made, 

every Parſon, Vicar, Curate, or Lecturer, ſhall procure a Certificate, certificate to 
under the Hand and Seal of the reſpective Archbiſhop,” Biſhop, or Ordi- be had. 
nary of the Dioceſe (who are bound to make and deliver the ſame) teſtify= 

ing as much, to the end the ſame may be read in his Pariſh-Church. But 

after the Five and Twentieth Day of March, which ſhall be in the Year 

of our Lord God 1682. there ſhall be omitted in the ſaid Declaration, or 
Acknowledgment, ſo to be ſubſcribed, and read, theſe Words fol- 

lowing, Scilicet And I do declare, That J do hold there lies no Obliga- words to be 
tion on me, or any other Perſon, from the Oath commonly called, The omitted. 
Solemn League and Covenant, to endeavour any Change or Alteration of 
Government, either in Church, or State, and that the ſame was in itſelf an 

unlawful Oath, and impoſed upon the Subjects of this Realm, againſt the 

known Laws and Liberties of this Kingdom, So as none of the Perſons 

aforeſaid ſhall from henceforth be at all obliged to ſubſcribe, or read that 

Part of the ſaid Declaration, or Acknowledgment, Stat. 14 Car. 2. c. 4. 

And by the Statute, 1 J. & M. . 1. c. 8. ſo much of this Declara- 

tion, as is expreſſed in theſe Words, (viz.) I. A. B. declare, That it is Other Words 
not lawful upon any Pretence whatſoever, to take up Arms againſt, the King; io be omitied. 
and that I do abbor that traiterous Pofition, of taking Arms by his Autho- 
rity, againſt his Perſon, or againſt thoſe that are commiſſioned by him, ſhall 
not from henceforth be required or enjoined, nor any Perſon. ſuffer any For- 
 feiture, Penalty, or Loſs, by the not ſubſcribing the ſame, So that at 
this Day, no Part of this Declaration, or Acknowledgment; is to be 
ſubſcribed unto, except this only. Part of it; (viz.) That I will conform 
to the Liturgy of the Church of England, as it is now by Law eſta- 
bliſhed. wy | * ; 

1 PS every Perſon and Perſons, that at any Time ſhall be pre- Oaths of Su- 

ferred, promoted, or collated to any Archbiſhoprick, or Biſhoprick, or to ents and 

8 | : N giance. 
any other Spiritual or Eccleſiaſtical Benefice, Promotion, Dignity, Office, 

or Miniſtery, within this Realm, or any other the King's Dominions, 

before he or they ſhall take upon him or them to receive, uſe, exerciſe, 

ſupply, or occupy any ſuch Archbiſhoprick, Biſhoprick, Promotion, Dignity, 

Office, or Miniſtry, ſhall make, take, and receive the Oaths of Supre- 

macy and Allegiance, before ſuch Perſons as have, or ſhall have Autho- 

rity to admit any ſuch Perſon, to any ſuch Office, or Miniſtry; or elſe 

before ſuch Perſon, or Perſons, as by Commiſſion under the Great Seal 

of England ſhall be named, aſſigned or appointed, to adminiſter the ſaid 

Oaths. And if any ſuch Perſon, or Perſons, as at any Time. hereafter 

ſhall be promoted, preferred, or collated to any ſuch Promotion, Spiri- 

tual, or Eccleſiaſtical Benefice, Office, or Miniſtry, ſhall and do peremp- 

torily and obſtinately refuſe to take the ſame Oath ſo to him to be 

offered, that then he or they ſo refuſing ſhall preſently be adjudged diſ- 

abled in the Law to receive, take, or have the ſame Promotion, Spiritual 

or Eccleſiaſtical, within this Realm, or any other the King's Dominions, 

to all Intents, Conſtructions, and Purpoſes. Stat. 1 Eliz. c. 1. and Star. 

1 W. & M. c. 8. See the Oaths before, Chap. 14. 
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Oaths, &c. It is alſo uſual for the Ordinary, that doth admit and inſtitute, to re- 
| 3 quire of the Preſentee to take this Oath as followeth : (7 N. N. do fear, 
n That I have made no Simoniacal Contract, Payment, or Promiſe, direct or 

2 1ndirettly, by myſelf, or by any other, to my Knowledge, or with my Conſent, 

50 any Perſon or Perſons. whatſoever, for or concerning - the procuring, 
and obtaining of this Eccleſiaſtical Dignity, Place, Preferment, Qfice, or 
Living, (reſpectively, and particularly naming the ſame whereinto he is 

to be admitted, inſtituted, collated, inſtalled, or confirmed,) nor ul at 
any Time 7 perform or ſatisfy any ſuch. kind of Payment, Con- 
: tract, or Promiſe, made by any otber,.. without my Knowleage or Conſent : 


| By what Ca- So help me God, through Jeſus Chriſt. .. This Oath is by the Fortietn 
non this Oath- Canon made in the Year—viz. To avoid the deteſtable Sin of Simony, be- 
cauſe Buying and Selling of. Spiritual and Ecclefiaſiical Functions, Offices, 
Promotions, Dignities, and Livings, is execrable before God; therefore the 
Archbiſhop, and all and every Biſhop, or Biſhops, or any other Perſon, 
or Perſons, baving Authority, to admit, inſtitute, collate, inſtal, or to con- 
fim the Hlection of any Archbiſhop, Biſhop, or other Perſon, or Perſons, 
150 any Spiritual or Eccleſiaſtical Function, Dignity, Promotion, Title, 
Office, Furiſdiction, Place, or Benefice with Cure, or without Cure, or to 
any Eccleſiaſtical Living whatſoever, (hall. before every ſuch Admiſſion, 
Inſtitution, Collation, Inftallation, or Confirmation of Election, reſpectively 
adminiſter to every Perſon hereafter to be admitted, inſtituted, collated, in- 
flalled, or confirmed in or to any Archbiſhoprick, Biſhoprick, or other Spiri- 
_ tual or Ecclefiaſtical Function, Dignity, Promotion, Title, Office, Furiſ- 
diction, Place, or Benefice with Cure, or without Cure, or in any Eccle- 


111 5 * Ty 2 Aaſtical Living whatſoever, But ſee Stat. 13 Car. 2. c. 12,——-That 
4 Jie . bell not be lawful for any Archbiſhop, Biſhop, Vicar-General, Chan- 
4 Officia cellor, Commiſſary, or any other Spiritual or Eccleſiaſtical Fudge, Officer i 
AJ or Miniſter, or any other Perſon, having. or exerciſing Spiritual or Ec- 
. 1 clefiaſtical Juriſdiction, to tender or Adminifter unto” any Perſon whatſo- 
= Oath abo- ever, the Oath, uſually. called the Oath Ex Officio, or any other Oath, 
4 1 liſhed. «whereby ſuch Perſon, to whom the ſame is tendered or adminiſtred, may 
W be charged, or compelled, to confeſs,” or accuſe, or to purge. him ar herlelf, 
u of any criminal Matter or Thing, whereby he, or ſhe, may be liable to 
= f any Cenſure or Puniſhment ; any thing in this Statute, or any other Law, 
| Cuſtom, or Uſage heretofore. to the contrary. hereof, in any wiſe notwith- 
| 15 da fanding. And yet probably (although the Words of this Statute ſeem 1 
to take away the Uſe of the aforeſaid Oath). its Makers had no Conſide- 1 


ration of it, in paſſing thereof; therefore (Qyore,) ) 
Admiſſion and If the Biſhop by Examination doth find the Clerk capable of the 
8 Benefice, after he hath ſeen other Matters performed in him, which are 
15 required of him, in order thereunto, he is to admit and inſtitute him: 
Admiſſion is nothing elſe but the Ordinary's Declaration, that he doth 
approve of the Preſentee as a fit Perſon to ſerve the Cure of the Church, 
to which he is preſented ; and Inſtitution is that Act by which he doth 

commit to him the Cure thereof. | WMA 

It is not of Neceſſity, that the Examination, Admiſſion, or Inſtitution 
be made by the Ordinary within the Dioceſe in which the Church is; 
for the Juriſdiction of the Ordinary, as to ſuch Matters, is not local, 
Hl but follows the Perſon of the Ordinary where-ever he goes. Hill. g Car. 
Tt Cort v. Biſhop of St. Davids, Jones 331. Owen and Prichard's Caſe, 
M I Co. 341. Hutton's Caſe, Hobart 15. Parſons Counſellor 8, 9. 21 E. 
Al 4. 14. The Clerk being inſtituted, the Inſtitution is good without any 
#l | Loy Teſii- After-Act, yet the Ordinary is wont to make Letters Teſtimonial"*thercof ; 
W W but 
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but Whiat Seal the Ordinary doth make uſe of in that Caſe is not Wa Iututton, 
Hill. 9 Car. Cort v. Biſbep of. Sr. Tera, "You 3 331½% Owen 42 FAS 
Prichard” s Caſe, 1 Cro. 341. 
After landeten 48 Bad, ddr. Wk he obtained, ck 18 he 3. Induclion 
putting the Clerk n Pofiefich” of the Chüfch, and is that Act by auch beteten 
Which he is made Complete Incumbent: And therefore the Biſhop, Of tained, 
other Ordinary inſtituting, doth make a Mandate to, that Perſon | who 
| hath the Rig ht, and upon whom doth, he the Daty of indücting, there- 
by requiring 422 to induct the inſtituted Clerk into his Benefice. 38. E. 
3. 3. 5. Parſons Counſellor 8, 9. But ardiggarily, che Archdeacon is 
the Perſon to whom the Biſhop 'is to direct his Mandate, as. being he 
who ought to induct, or give Poſſellion unto the Clerks inſtituted to 
any Churches within his Archdeaconry. 38 E, 3. 3.6. But the Biſhop 
may direct his Mandate to ſuch other Clergymen as he pleaſes to 
make Induction. Parſons Counſellor” 8. And by Preſcription, or, Com- Preſcription, 
poſition, others as well as Archdeacons' may make Inductions; for by 
| Preſcription the Dean and Chapter of Litch H do make Induction, 
and ſo do the Dean and Chapter of St. Paul's, 11 H. 4. 2. And if 
Induction be made by the Biſhop, when it doth appertain to the Dean 
and Chapter by Preſcription, the Induction is ſaid to be void, II H. 4. 9. 
but the contrary is held, Fitz. Tit. Qyare Impedit 162. that in ſuch Cafe it 
is only voidable, and 0 reſolved, Hill. 36, 37 Car. 2. C. B. in the Caſe of 
Wrighton v. Brown, 3 Levinz 211, See Hobart 15. And it is ſaid to Peculiar Ju- 
be granted; that where a Dean and Chapter have uſed to make Induction 7#i%0n- 
to a Prebend, upon Preſentation by the Biſhop, or others; yet if the 
Biſhop doth induct the Prebend, it is good at the Common Law, for that 
he is Officer and Ordinary immediate to the Court, and the Court ſhall 
not take Conuſance of the peculiar Juriſdiction. 7 Preſenta- 
tion al Egliſe 13. It is faid, that an InduQtion made by the Patron is If by the 
void. 11 H. 4. 1. Parſons Counſellor 8. But this, I ſuppoſe, is to be Patron. 
underſtood, when it is done of his own Authority, without ſpecial Privi- | 
lege: For: I doubt not, but that a Biſhop may give Induction as well as 
Inſtitution to a Behchice of his own Gift, where the Right of Induction 
to a Benefice within his own Dioceſe is in him; or however, that the 
Archdeacon may induct to a Benefice within his Atchdeaconry, although 
he be Patron thereof; nevertheleſs, the Rule i is Modus & Conventio vincunt 
legem ; and therefore, though De Jure Communi neithet Biſhop, nor 
Archdeacon, may induct a Clerk to their Benefices of which they are 
Patrons, yet by Preſcription, or Compoſition, their Ifiduction in ſuch By Preſerip- 
Caſe muſt be good, And accordingly, though the Biſhop of Chiche/fter tion and 
doth admit the Dean of the exempt Juriſdidtion of Barte! within that CnPofttion. 
Dioceſe, and doth commit to him the Cure and Farifdition of that 
Church, yet the Patron thereof is to inſtitute and induct the Dean, and 
the Patrons accordingly have given the Deans Inſtitution and Induction for 
ſome Hundreds o Years, and Without ee ſuch laſſitution and In- 


re. 


Compoſirin only. ut 

If the King doth ee one "of kit fee Oy at IR! hall When by the 
be put in Poſſeſſion by the Sheriff of. the County, and not by the Ordi- 
nary of the Place, 14 H. 4. 11. 6. And in ſome Places a Prebend 
ſhall have Poſſeſſion without Induction, as at Weſtminſter, where the 
King makes 3 by his Letters Patent, and thereupon the Party 
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Induttion, enters upon the Prebebd - without. other. Indution, 2 win ; And in 
25 ſome Places, the Biſho makes the Inductioh, in ſome Places others 
— "7 make it, and the Uſage generally {hall hold Place. 11 H. 4. J. Pre- 
Archdexcon' ſentation. al Egliſe 13. For the moſt part the 3 doth not 
Mandate. ive Induction in his proper Perſon, , but ſends a Mandate for the In- 
| Helen of the Clerk; which if it be made Univer & ingulis Reffori- 
bus, Vicariis, Chricis & literatis infra Archidiaconatum meum ubicunque 
conftitutis, and a Miniſter, or Preacher, who is not reſident within that 
Archdeaconry, doth upon ſuch Mandate make the Induction, the In- 
duction is good; and the Opinion of four Doctors of Law was ſhewed to 
the Court accordingly. Trin. 7 Fac. Chriſtopher Dean's Caſe, Ney 134. 
Thoogh by By Admiſſion and Inſtitution alone the Church is full againſt all 
de 1 Perſons but the King; yea, and againſt. the King toe, (as tis ſaid by 
compleat and ſome Books) if he claim from a common Perſon, or that the Right of 
. preſenting to the Church be not truly in him. 13 Fac. Hitching and 
| Ghver's Caſe, . Roll's 1 Rep. 191 and 227, and thereby the Clerk hath 
Authority, and is obliged to attend the Cure of Souls belonging thereto. 
22 BH. 0.'27. 44 EB, i. 33 4-0. 14-88. 
3 H. 6. 24. 21 E. 4. 34. 6. 13 Jac. Hitching and Glover, I Rollis 
N. 227. Hill. 14 &: I's 270 Hutching and Glover, 2 Cro. 463. 
Mich. 15 Fac. Rone's Caſe, Popham. 1 33% Mich. 19 & 20 Eliz, Dyer 
360. 1 Dyer 217. 62. 6 Cs. 44. 49. Boſivell's Caſe, 4 Co, 79. b. 
70. 26. Dav. 82. b. Alſo he, that is inſtituted, may enter into the 
Glebe and take the Tithes before Induction, and hath Right to have them 
againſt any Stranger; by Coke in Hitching and Glover's Caſe, Paſch. 
13 fac. Rolls 1 Rep. 227. And yet before Induction he bath not, 
nor is ſeiſed of the Temporalties of the Church, ſo that he may grant 
or ſue for any of them. 22 H. 6. 27. 38 E. 3. 4. Trin. 20 Eliz, Hare 
v. Bickly, Plowden 528. But after Induction is had, the Church is 
full as well againſt the King, as againſt any other Perſon. Hill. 11 Fac. 
Needler v. Winton and Needler, 1 Brownlow and Gouldſborough 163. 
38 E. 3. 4. 13 Jac. Hitching and Glover's Caſe, 1 Roll's Rep. 227. 
4 Eliz. Dyer 217. 33 H. 6. 24. 6 Co. 49.6. 7 Co, 26. 
And the Temporalties, as Tithes, Glebe, and Oblations, are actually 
inveſted in him, as is ſhewed elſewhere, 
Yerſomeother Tho! the Clerk be ſaid to be Incumbent to all Purpoſes, by due Ad- 


Fogel miffion, Inſtitution, and Induction; yet for the perfecting, or at leaſt 


afterwards be 
punctuallß continuing his Title, other Things remain to be afterwards punctually 


performed, rformed by him at his Peril; for it hath been enacted 13 & 14 Car. 2. 


ca. 3+ That every Perſon that ſhall hereafter be p2eſented o; collated, 02 
£5-2,34 put into any Eccleſiaſtical Benefice oz Pꝛomotion within this Realm 
of England, Dominion of Wales, o2 Town of Berwick upon Tweed, 
all in the Church, Chapel, oz Place of publick TWlozſhip, belong: 
ing to his ſaid Benefice, oz Pzomotion, within two Months next 
after that he ſhall be in the aſtual Poſſeſſion of the ſaid Eccleſiaſtical 
Benefice, oz Pꝛomotion, without ſome lawful Impediment to be al- 
lowed and app2oved by the D2dinary of the Place, hinder, and that 
within one Month after. ſuch Impediment removed, upon ſome 
He muſt read L ꝝd'g Day, openly, publickly, and ſolemnly read the Mozning and 
4 Main Evening Papers appointed to be read by and accozding to the ſaid 
Prayers. Book of Common Paper, at the Times thereby appointed, and 
after ſuch Reading thereof, ſhall openly, and publickly, befoze the 
Congregation there afſembled, declare his unkeigned Aſent and 


Conſent unto all Things therein contained and pelcribed, ac- 
2 coꝛding 


92 


Cap.t5: The Cortiplete Incumbent. 


coding to this Fozm-of UWo2ds, and no other: J A. B. do here Ae 
declare my unfeigned Aſent and Conſent to all and every thing contained & ; 
and preſcribed in and by the Book intitled, The Book of Common Prayer, 

and Adminiſtration of the Sacraments, and other Rites and Ceremonies of 

the Church, according to the Uſe of the Church of England ; together with 

the Pſalter, or Pſalms of David, pointed as they are to be ſung or ſaid in 
Churches; and the Form or Manner of Making, Ordaining and Conſe- 
crating of Biſhops, Prieſts and Deacons. . 


Alſo every Parſon and Vicar muſt publickly and openly' read the Muft read his 
aforeſaid Certificate of his declaring, that he will conform to the Liturgy e of 
of the Church of England, as it is now by Law eſtabliſhed, mentioned .. = 
before, together with the Declaration, or Acknowledgment itſelf, con- 
cerning which the Certificate is. made of his Subſcribing thereto, upon 
ſome Lord's Day within three Months then next following, in his Pariſh 
Church where he is to officiate, in the Preſence of the Congregation here 
aſſembled, in the Time of Divine Service. Stat. 14 Car. 2. 4. 

And Note, That although the aforeſaid Certificate, to be had under And alſo to 
the Hand and Seal of the Biſhop, ſhould contain the very Words of oe he 
the Declaration, or Acknowledgment, to be read together with it; yet it apart. 
may be a Queſtion, Whether by only reading ſuch Certificate, which 
doth contain the Declaration as a Part thereof, be all that the Statute of 
14 Car. 2, 4. doth require in this Caſe? Or, Whether after the Certificate 
is read, that doth contain the Declaration, -or Acknowledgment, and fo is 
read with it, the Parſon, or Vicar, be not alſo obliged again to read the 
Declaration, or Acknowledgment apart, thereby making a Declaration of 
the Contents thereof at that Time? And if the Deſign of the Act be, 
that the Parſon, or Vicar, ſhould only inform the People, what he had 
ſubſcribed before the Biſhop, then it may be ſufficient to read it only as 
a Part of the Certificate; but if it be the Meaning of that Law, as I con- 
ceive it is, that he ſhould make a Verbal Declaration, or Acknowledg- 
ment, in the Preſence of the People of that which he hath ſubſcribed 
before the Biſhop, (as in the Caſe of the Thirty-Nine Articles,) to read 
the Form of the Declaration in the Certificate as a Part thereof, is no 
making of any Verbal Declaration; and therefore, that it ought to be read 
again alone, if that be the Meaning of the Statufe ; however, it is moſt 
ſafe ſo to do. 1 | 

And it is alſo enacted, by 13 Ez. c. 12. That every Perſon here- 8, 13 El. 


after to be admitted to a Benefice with Cure, except that within l 3 


two Months after his Anduttion, he doth publichly read the Thitty- nckiy che 39 
Nine Articles of Religion, agreed upon by the Convocation Articles of 
Anno Domini 1592. in the fame Church where he ſhall have Cure, SI, wick 
in the Time of Common P2ayer there, with Declaration of his un- dis unfeigned 
feigned Aﬀent thereto, ſhall be upon ſuch Default, ipſo facto, de- Aſſent there- 
pꝛibed. The two Months herein mentioned are to be accounted by bo "OY 
Twenty-Eight Days to the Month, therefore one inducted the 5th of 123. 
September read the Articles the 5th of November. This was held not to Ce. - 252 
be ſufficient reading within two Months according to this Statute, Paſch. Ji. 108. 
15 Car. 2. B. R. Brown v. Spence, 1 Lev. Rep. 101, And this Declara- Dyer 377. 
tion of unfeigned Aſſent muſt be abſolute; for if he ſhould add, fo 6 Co. 29. 
far forth as they are agreeable to the Word of God, or the like, his 
Declaration of Aſſent is not what the Law doth require. Mich. 32 & 34. 
Eliz. Smith v. Clerke, 3 Cro. 252. 4 Inſt. 324. In the Caſe of Brown 


v. Spence, Paſch. 15 Car. 2. B. R. 1 Keb. 502, it was held per Cur. 
8 | that 
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At what 
Place. 


Ta Time of 
Common 
Prayer, 


The 39 Ar- 
ticles. 


39 Articles. that the Reading the Thirty-Nine Articles in the Church Porch, was ſu 


fo 
ficient (the Divine Service being read there alſo) by reaſon of the Denial 
of the Key of the Church. But it is made a Qy@re, Whether Reading 
the ſaid Thirty-Nine Articles at a reputative Hamlet Church, belonging 
to the principal Church being kept ſhut, that the Clerk cannot enter 
thereinto, be a ſufficient Reading to ſatisfy the Statute; and as the Caſe 
is reported 1 Lev. Rep. 101, it may be held, that it was ſufficient 
Reading. . 

And note that it is ſaid, That the aforeſaid Certificate, together with 
the Declaration, or Acknowledgment, and alſo the Thirty-Nine Articles, 
ſhall be read, and the Aſſent thereto given, in Time of Common Prayer; 


and that therefore theſe are not to be neglected, until Divine Service, or 


Common Prayer is ended. 


The Articles of Religion to be ſubſcribed before Admiſſion,” and to 
be read, &c. in Time of Divine Service, are as followeth : 


I. Of Faith in the Holy Trinity. 


Here is but One living and true God Everlaſting ; without Body, 

L Parts, or Paſſions; of infinite Power, Wiſdom, and Goodneſs ; the 

Maker and Preſerver of all Things, both viſible and inviſible. And in 

Unity of this Godhead there be Three Perſons, of One Subſtance, Power, 
and Eternity; the Father, the Son, and the Holy Ghoſt. 


II. Of the Word or Son of God, which was mide very Man. 


HE Son, which is the Word of the Father, begotten from everlaſting 
of the Father, the very and eternal God of one Subſtance with the 
Father, took Man's Nature in the Womb of the bleſſed Virgin, of her Sub- 
ſtance : So that the Two whole and perfect Natures, that is to ſay, the God- 
head and Manhood, were joined together in one Perſon, never to be divided, 
whereof is one Chriſt, very God and very Man, who truly ſuffered, was 
crucified, dead and buried, to reconcile his Father to us, and to be à Sacri- 
ice not only for original Guilt, but alſo for actual Sins of Men. 


III. Of the going down of Chriſt into Hell. 


"&* Chrift died for us, and was buried; ſo alſo is it to be believed, 


that he went down into Hell. 
IV. Of the Reſurrection of Chriſt. | 
Hriſt did truly riſe again from Death, and took again his Body with 
Fleſh, Bones, and all Things appertaining to the Perfection of Man's 


Nature, wherewith he aſcended in Heaven, and there ſitteth, until he re- 
turn to judge all Men at the laſt Day. 


V. Of the Holy Ghoſt, 


H E Holy Ghoft proceeding from the Father and the Son, is of 
one Subſtance, Majeſty, and Glory with the Father and the Son, 


very and eternal God. 
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Cap 15. The Cumplete Incumbent. 


VI. Of the Sufficiency of the Holy Scriptures for Salvation. 
| E ly Scripture containeth all J wag neceſſary to Salvation : So that 


whatſoever is not read therein, nor may be proved thereby, is not to 
be required of any Man, that it Gould be believed as an Article of the 


Faith, or be thought requiſite or neceſſary to Salvation. In the Name of 


the Holy Scriptures, we do underſtand thoſe Canonical Books of the Old and 
New Te gane, of whoſe Authority was never any Doubt i in the Church, 


Of the Names and Number of the Canonical Books. 


Eneſis. | | The I. Book of Chronicles. 
Exodus. | I The II. Book of Chronicles. 
Leveticus, I he I. Book of Eſdras. 
Numbers. I The II. Book of Eſdras. 
Deuteronomy. The Book of Eſther. 
Joſhua, The Book of Job. 
Judges. | The Pſalms. 
Ruth. | The Proverbs. 
The I. Book of Samuel. Eccleſiaſtes. 
The II. Book of Samuel. The Song of Solomon. 
The I. Book of Kings. The four greater Prophets. 
The II. Book of Kings. | The twelve lefler Prophets. 


And the other Books (as Hierome ſaith) the Church doth read for Example 
of Life, and Inſtruction of Manners ; but yet doth it not Py them to 
eſtabliſh any Doctrine; ſuch are theſe following : 


HE III. Book of Eſdras. | Baruch the Prophet. 
The IV. Book of Eſdras. The Song of the Three Children. 
The Book of Tobias. 55 The Story of Suſanna. 
The Book of Judith. Of Bell and the Dragon. 
The reſt of the Book of Eſther. The Prayer of Manaſſes. 
The Book of Wiſdom. The I. Book of Maccabees. 
Jeſus the Son of Sirach, | The II. Book of Maccabees. 


All the Books of the New Teſtament, as they are commonly received, we 


do receive and account them Canonical. 
VII. Of the oi Teſtament. 


HE Old Teſtament is not contrary to the New : For both in the 
Old and New Teſtament, everlaſting Life is offered to Mankind by 


Chriſt, who is the only Mediator between GOD and Man, being both 


GOD and Man. Wherefore they are not to be heard, which feign that the 
old Fathers did look only for tranſitory Promiſes. Although the Law given 
from God by Moſes, as touching Ceremonies and Rites, do not bind Chriſtian 
Men, nor the civil Precepts thereof ought of N :cefſity to be received in any 
Commonwealth : Yet notwi thſtanding, no Chriſtian Man whatſoever is free 
from the Obedience of the Commandments which are called Moral, 


VIIL Of 


39 Articles, 
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Ry 4 


Scripture. 


VIII. Of the Three Creeds, 


"IHE Three Creeds, Nice Creed, Athanaſius Creed, and that which is 
I commonly called the Apoſtles Creed, ought thoroughly to be received 
and believed: For they may be proved by moſt certain Warrants of the Holy 


— 


IX, Of Original Birth or Sin. 


Riginal Sin flandeth not in the following of Adam (as the Pelagians 
do vainly talk), but it is the Fault and Corruption of the Nature of 
every Man, that naturally is ingendred of the Offſpring of Adam, whereby 
Man is very far gone from original Righteouſneſs, and 1s of his own Nature 
inclined to Evil, fo that the Fleſh luſteth always contrary to the Spirit; and 
therefore in every Perſon born into this World, it deſerveth God's Wrath 
and Damnation. And this Infettion of Nature doth remain; yea, in them 
that are regenerated, whereby the Luſt of the Fleſh, called in Greek, vgimue 


| eepxds, which ſome do expound the Wiſdom, ſome Senſuality, ſome the Aﬀec- 


tion, ſome the Defire of the Fleſh, is not ſubject to the Law of God. And 
although there is no Condemnation for them that believe and are baptized, 
yet the Apoſtle doth confeſs, That Concupiſcence and Luft hath of itſelf the 
Nature of Sin. on. Fe e 


KX. Of Free-Will. 


HE Condition of Man after the Fall of Adam is ſuch, That he 

1 cannot turn and prepare himſelf by his own natural Strength and good 

Works, to Faith and Calling upon God: Wherefore we have no Power to do 

good Works pleaſant and acceptable to God, without the Grace of God by 

Chriſt preventing us, that we may have a good Will, and working with us 
when wwe have that good Will. | | 


XI. Of the Juſtification of Man. | 
E are accounted righteous before God, only for the Merit of our 


Lord and Saviour Feſus Chriſt by Faith, and not for our own 
Works, or Deſervings. Wherefore, that we are juſtified by Faith only, is a 
oft wholſome Dofrine, and very full of Comfort, as more largely is ex- 
preſſed in the Homily of Fuſtification. 


XII. Of Good Works. 
Lbeit that good Works, which are the Fruits of Faith, and follow 


after Fuſtification, cannot put away our Sins, and endure the Severity 
F God's Judgment ; yet are they pleaſing and acceptable to God in Chriſt, 
and do ſpring out neceſſarily of @ true and lively Faith, inſomuch that by then 


a lively Faith may be as evidently known, as a Tree diſcerned by the Fruit. 
XIII. Of Works before Juſtification. 


| 7Orks done before the Grace of Chriſt, and the Inſpiration of bie 

: Sprrit, are not pleaſant to God, foraſmuch as they ſpring not of 
Faith in TFefus Chriſt, neither do they make Men meet to receive Grace, or 
Sn 1 


9 


_— 
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s the School Adis ay) deſerve Grace of Congruity: Tea, 8 39 Articles. 
( fay) eſe f Congrutty : er for 3 


that they are not done as God hath willed and commanded them to be done, 
we doubt not but they have the Nature of Sin. 


—_ 


XIV. Of Works of Supererogation, 


Oluntary M. "WF beſides, over and above God's Commandments, which 
they call Works of Supererogation, cannot be taught without Arro- 
gancy and Impiety; for by them Men do declare, That they do not only 


render unto God as much as they are bound to do, but that they do more for 


his Sake, than of bounden Duty 1s required : W, bereas Chriſt faith plainly, 
When ye have done all that are commanded fo you, de We are unprofitable 
Servants, 


XV. Of Chriſt alone without Sin. 


6 in the Truth of our Nature, was made like unto us in all 
Things, (Sin only except) from which he was clearly void, both in 
his Fleſh, and in Spirit, He came to be a Lamb without Spot, who by 
Sacrifice of himſelf once made, ſhould take away the Sins of the Mord: And 
Sin (as St. John ſaith) was not in him. But all we the reſt (although bap- 
tized, and born again in Chriſt) yet offend in many Things ; and if we jay 
we have no Sin, we deceive ourſelves and the Truth is not in us. 


XVI. Of Sin after Baptiſm. 


OT every deadly Sin will committed after Baptiſm, is Sin against 
the Holy Ghoſt, and unpardonable. Wherefore the Grant of Repentance 
7s not to be denied to Juch as fall into Sin after Baptiſm. After we have 
received the Holy Ghoſt, we may depart from Grace given, and fall into 
Sin, and by the Grace of God (we may) ariſe again, and amend our Lives, 
And therefore they are to be condemned, which ſay they can no more 


fin as long as my live here, or deny the Place of Forgiveneſs to ſuch as oy 


repent. 


XVII. Of Predeſtination and Election. 


Redeſtination fo ITY 7s the Roerlafing Purpoſe of God, 1 (Le- 
fore the Foundations of the World were laid) he hath conſtantly decreed by 
his Counſel, ſecret to us, to deliver from Curſe and Damnation, thoſe whom 
he hath choſen in Chri/ out of Mankind, and to bring them by Chriſt to 
everlaſting Salvation, as Veſſels made to Honour. Wherefore the which be 
endued with ſo excellent a Benefit of God, be called according to God's 
Purpoſe by his Spirit working in due Seaſon : Wey thro Grace obey the 
Calling : T hey be juſtified freely : They be made Ne of God by Adoption : 
They be made like the Image of his only begotten Son Jeſus Chriſt : J. hey 
walk religiouſly in good Works, and at length by God's Mercy they attain 
to everlaſting Felicity. 
As the Godly Conſideration of Predeſtination and our Election in Chit, 
is full of ſweet, pleaſant, and unſpeakable Comfort to Godly Perſons, and 


ſuch as feel in themſelves the working of the Spirit of Chriſt, mortifying the 


Works of the Fleſh, and their earthly Members, and drawing up their Mind 
to high and heavenly Things, as well becauſe it doth 0 eſtabliſh and 
confirm their Faith of eternal Salvation, to be enjoyed through Chriſt, as 
1 becauſe 


at. * e 


* 


hem 
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39 Bericles. becauſe it doth fervently kindle their Love towards God : So, for curious 

SEV 'V and. carnal Perſons, lacking the Spirit of Chrift, to have continually before 

their Eyes the Sentence of God's Predeſtination, is a moſt dangerous Down- 

al, whereby the Devil doth thruſt them either into Deſperation, or into- 
 Wretchleſneſs of moſt unclean Living, no leſs perilous than Deſperation. 

' Furthermore, ue muſt receive God's Promiſes in ſuch-wiſe as they be 

generally fet forth to us in Holy Scripture :. And in our Doings, that Will 

of God is to be followed, which wwe have expreſly declared unto us in the 

Word of God. DOE 


XVIII. Of obtaining eternal Salvation only by the Name of Chriſt. | 


- 
4 
—— 
— Ow th ** 
„ 


7 


„ 


\ FE - 
9 $ [ 
, 7 
WS. 
\ J 
9 
1 1 
x 
> os 
"© 4 
* 
: E 
DF 
N 
> 
4 
* 
To 
+4 
5 
WT 
.v = 
CE 
YN F 
+ SY 
5 
8 
88 
« 
54 
RE: 
Ge” 
. 
. © Sad 
. 
* 
A 
855 
8 
22 : 
4 
41 
8 
8982 
ER. 
REN 
5 
* 
MET F 
"3 a 
4th 
Bs; 
"= . . 
5 
3 
. 
5 


Hey alſo are to be had accurſed, that preſume to ſay, That every 

Man ſhall be ſaved by the Law or Sect which he profeſſeth, ſo that 
he be diligent to frame his Life according to that Law, and the Light of 
Nature: For Holy Scripture doth ſet out unto us only the Name of TFeſus 


Chriſt, whereby Men muft be ſaved. 
XIX. Of the Church. 


T* HE viſible Church of Chriſt is a Congregation of faithful Men, in 

I the which the pure Word of God is preached, and the Sacraments be 
duly miniſtred, according to Chriſt's Ordinance, in all thoſe Things that of 
Neceſſity are requiſite to the ſame. 2 

As the Church of Jeruſalem, Alexandria, and Antioch, have erred; 
So alſo the Church of Rome hath erred, not only in their Living and Man- 
ner of Ceremonies, but alſo in Matters of Faith. | 


XX. Of the Authority of the Church, 


THE Church hath Power to decree Rites or Ceremonies, and Authority E 
in Controverſies of Faith: And yet it is not lawful for the Church to FE 
ordain any Thing tbat is contrary to God's Word written, neither may it = 
o expound one Place of Scripture, that it be repugnant to another. Where- 
fore although the Church be a Witneſs and a Keeper of the Holy Writ, yet 
as it ought not to decree any Thing againſt the ſame, ſo beſides the ſame 
ought it not to inforce any Thing to be believed for neceſſity of Salvation. 


XXI. Of the Authority of General Councils. 


neral Councils may not be gathered together aithout the Commandment 

and Will of Princes. And when they be gathered together ( for- 
aſinuch as they be an Aſſembly of Men, whereof all be not governed with the 
Spirit and Word of God) they may err, and ſometimes have erred, even in 
Things pertaining unto God. Wherefore Things ordained by them as _ 
ſary to Salvation, have neither Strength nor Authority, unleſs it may be de- 
clared that they be taken out of Holy Scripture. 


XXII. Of Purgatory, 


E Romiſh Doctrine concerning Purgatory, Pardons, Worſhipping 
and Adoration, as well of Images, as of Relicks, and alſo Invocation 
of Saints, is a fond Thing vainly invented, and grounded upon no Warranty 

of Scripture, but rather repugnant to the Word of God, 
I þ XXIII. Of 
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XXIII. Of Miniſtring in the Congregation, AA 


T is not lawful for any Man to take upon him the Office of publick Vu 

Preaching, or 5 p56; the Sacraments in the Congregation, before he | _—_ 
be lawfully called, and ſent to execute the ſame. And thoſe we ought to wn 
judge lawfully called and ſent, which be choſen and called to this Work by 
Men who have publick' Authority given unto them in the . on, to 
call and ſend Miniſters into the Lord's V. Tneyard. | 


XXIV. Of ſpeaking 1 in the Congregation in ſuch a Tongue as the Peo- 
| pe * ſtandeth. 


T is A Ying plainly nner to the Word of God, and the Cuſtom of 
the Primitive Church, to have publick Prayer in the Church, or to mi- 
niſter the Sacraments in a Tongue not underjiood of the People. 


XXV. or the Sacraments. 


O Kenan. ordained of Chriſt, be mot only Badges or Tokens of Chrifi an 

Men's Profeſſion ; but rather they be certain ſure Witneſſes, and effec- _ = 
tual Signs of Grace, and God's good Will towards us, by the which be = 
doth work invifibly in us, and doth not only quicken, but 40% rengtben and = 
confirm our Faith in him. 

There are two Sacraments ordained of Chriſt our Lord in the Goſpel ; 
that is to ſay, Baptiſm and the Supper of the Lord. 

Thoſe ve commonly called Sacraments, that is to ſay, erin, 
Penance, Orders, Matrimony and Extreme Unction, are not to be counted 
for Sacraments of the Goſpel, being ſuch as have grown partly of the corrupt 
following of the Apoſtles, partly are States of Life allowed by the Scriptures: 
But yet have not like Nature of Sacraments with Baptiſm and the Lord's 
Supper, for that they have not any viſt le Sign or Ceremony ordained of 
God. 

The Sacraments were not ordained of Chr: 55 fo be gazed uþon, or to be 
carried about, but that awe ſhould duly uſe them. And in ſuch only as wor- 
thily receive the ſame, they have a wholſome Effect or Operation: But they 
75 receive them unworthily, purchaſe to themſelves Damnation, as St. Paul 
fait 


XXVI. Of the Unwort of the Miniſters, which hinders not the Ef- | 
fect of the Sacraments. 


ATE in the viſible Church the Evil be ever mingled with the Good, 
and ſometimes the Evil have chief Authority in the Miniſtration of the 
Word 9 2 Sacraments; yet foraſmuch as they do not the ſame in their py 
Name, but in Chriſt's, and do miniſter by his Commiſſion and Authority, we 
may uſe their Miniftry, both in hearing the Word of God, and in the re- | 
ceiving of the Sacraments. Neither is the Effect of Chriſt's Ordinance 
taken away by their NM. ickedneſs; nor the Grace of God's Gifts diminiſhed 
from ſuch, as by Faith, and rightly do receive the Sacraments minijlred 
unto them, which be effetual, becauſe of Chriſt's Inſtitution and Promiſe, 
although they be miniſtred by evil Men. 
Nevertheleſs, it appertaineth to the Diſcipline of the Church, that In- 
guiry is made of evil Miniſters, and that 2 be accuſed by thoſe that. have 
Knowledge 


rn 


"164 


The Clergy-Man's Law Or, Cap. 15. h 


39 2 n of their fences: nd Fly, bet "Ny i. uh. by juſt Fudg- 


ment " Ga 
XXVIL Of Bapiiſcn Nt ed 


B15 tiſin is not 5 a Sign of Profe on, and Mark of Difference, where- 
Chriſtian Men are diſcerned from others that be not Chriſtened; 


but it is alſo a Sign of Regeneration or new Birth, "whereby, as by an In- 
ſtrument, they that receive Baptiſm rightly, are grafted into the Church: 
The Promiſes of the Forgiveneſs of Sin, and of our Adoption to be the Sons * 
Cod, by the Holy Ghost, are viſibly figned and ſealed : Faith is confirmed, 
and Grace increaſed by by Virtue of Prayer unto God, The Baptiſm of young 
Children is in any wiſe to be retained in the Church, as 7s moſt n with 


the Inſtitution of Chriſt. 


XXVIIII. of the Lord's Supper. 
HE Supper of the Lord is not only a Sign of the Love that Chriſtians 


ought to have among themſelves one to another; but rather it is a Sa- 
crament of our Redemption by Chriſt's Death:  Inſomuch, that to ſuch as 
rightly, worthily, and with Faith receive the ſame, the Bread which ve 
break, 1s partaking of the Boay of Chriſt: and kewiſe the Cup of Bleſſing 


is a partaking of the Blood of Chriſ.. 
Tranſubſantiation (or the Change of the Subſtance. of Bread and M. ine) 


in the Supper of the Lord, cannot be proved by Holy Writ : But it is repug- 
nant to the plain Words of Scripture, e c, the Nature of a Sacra- 


ment, and hath given Occaſion to many Superſtitions. 
The Body of Cbriſt is given, taken, and eaten in the Supper only after 
an Heavenly and Spiritual Manner. And the Mean whereby the B wy of 


Chriſt is received and eaten in the Supper, is Faith. 
The Sacrament of the Lord's Supper was not by Chriſt's $ Ordi nance re- 


ſerved, carried about, Ii ifted up, or oor ſhipped, 


XXIX. Of the wicked which eat not the Body of Chriſt in the Uſe of the 
Lord's Supper. 


HE Wicked, and ſuch as be void of a lively Faith, altho they do 
carnally and vi ſibly preſs with their Teeth (as St. Augaſtine /azth) 
the Sacrament of the Body and Blood of Chriſt; yet in no wiſe are they 
Partakers of Chriſt, but rather to their Condemnation do eat and drink 


the Sign or Sacrament of ſo great a Thing. 
XXX. Of both Kinds. 


a HE Cup of the Lord is not to be denied to the Lay People : For both 
the Fest of the Lord's Sacrament, by Chriſt's Ordinance and Com- 


mandment, ought to be miniſtred to all Chriſtian Men alike, 


XXXI. Of the one Oblation of Chriſt finiſhed upon the Croſs. 


* HE Offering of Chriſt once made, is that perfet# Redemption, Pro- 
pittation and Satigfaction for all the Sins of the. whole World, beth 


original and actual, and there is none other Satisfaction for Sin, but that 


a Wherefore the Sacrifices of Maſſes, in the which it was comment ſaid, 
that 
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that the Prieft did offer Chriſt for the Quick and the Dead, to have Re- 
miſſion of Pain or Guilt, were blaſphemous Fables, and dangerous Deceits. 


XXXII. Of the Marriage of Prieſts. 
Bl, Prieſts and Deacons, are not commanded by God's Law, either 
to vow the Eſtate of fingle Life, or to abſtain from Marriage: There- 
fore it is lawful for them, as for all other Chriſtian Men, to marry at their 
own Diſcretion, as they ſhall judge the ſame to ſerve better to Godlineſs. 


XXXIII. Of Excommunicate Perſons, how they are to be avoided. 
"HAT Perſon which by open Denunciation of the Church, is rightly 


cut off from the Unity of the Church, and excommunicated, ought to 
be taken of the whole Multitude of the Faithful, as an Heathen and Publi- 


39 Articles. 


can, until he be openly reconciled by Penance, and received into the Church 


by a Fudge that hath Authority thereunto. 
XXXIV. Of the Traditions of the Church. 


T 1s not neceſſary that Traditions and Ceremonies be in all Places one, 

or utterly like ; for at all Times they have been divers, and may be 
changed according to the Diverſity of Countries, Times, and Men's Man- 
ners, ſo that nothing be ordained againſt God's Word. IWhoſoever thro 
his private Fudgment willingly and purpoſely doth openly break the Tradi- 
tions and Ceremonies of the Church, which be not repugnant to the Word of 
God, and be ordained and approved by common Authority, ought to be re- 


_ buked openly, (that other may fear to do the like) as he that offendeth againſt 


the common Order of the Church, and hurteth the Authority of the Ma- 
giftrate, and woundeth the Conſciences of the weak Brethren. | 
Every particular or national Church, hath Authority to ordain, change, 


and aboliſh Ceremonies or Rites of the Church, ordained only by Man's 


Authority, fo that all Things be done to Edifying, 
10 XXXV. Of Homilies. 
HE Second Book of Homilies, the ſeveral Titles whereof wwe have 


joined under this Article, doth contain a godly and wholſome Doctrine, 
and neceſſary for theſe Times, as doth the former Book of Homilies, which 


dere ſet forth in the Time of Edward the Sixth; and therefore we judge 


them to be read in Churches by the Miniſters, diligently and diſtincily, that 
they may be underſtood of the People. 


| 


Of the Names of the Homilies, 


I. F the right Uſe of the Church. 
2. Againſt Peril of Idolatry. 
3. Of repairing and keeping clean of Churches, - 
4. Of good Works, firſt of Faſting, 
5. Againſt Gluttony and Drunkenneſs. 
6. Againſt Exceſs of Apparel, 
7. Of Prayer. 5 
8. Of the Place and Time of Prayer. 3 
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„ ro. Of the Reverend Eſtimation of God's Word. 
„ 11. Of Alms doing. | 
1 12. Of the Nativity of Chriſt. | k 
Ul. 2 5 Of the Paſſion of Chriſt. 
ii Of the Reſurrection of Chriſt. 
W by, Of the worthy Receiving of the Sacrament of the Body and Blood 
A of Chriſt, 
| 16. Of the Gifts of the Holy Ghoſt. 
| . 17. For the Rogation Days. 


18, Of the State of Matrimony. 
19. Of Repentance. 

20. Againſt Idleneſs. 

21, Againſt Rebellion. 


* : | XXXVI. Of Conſecration of Biſhops and Miniſters, 


H E Book of 8 on 07 Archbiſhops and Biſhops, and "ORE 
of Prieſts and Deacons, lately ſet forth in the Time of Edward the 


Sixth, and confirmed at the ſame Time by Authority of Parliament, doth 
contain all Things neceſſary to ſuch Conſecration and Ordering: Neither 
hath it any Thing that of itſelf is Superſtitious and Ungodly. And therefore, 
whoſoever are conſecrated, or ordered according to the Rites of that Book, 
ſince the ſecond Year of the aforeſaid King Edward, unto this Time, or bere- 
after ſhall be conſecrated or ordered according to the ſame Rites, we decree 


all ſuch to be rightly, orderly, and lawfully conſecrated and ordered. 


— 


Ni. . of the Civil Magiſtrates 


H E Queens Majeſty hath the chief Power in this Realm of Eng- 
land, and other her Dominions, unto whom the chief Government 
of all Eſtates of this Realm, whether they be Eccleſiaſtical or Ciuil, in all 
Cauſes doth appertain, and is not, nor ought to be ſubjett to any fares gu 


Juriſdliction. 
Where we attribute to the Jueen s Majeſty the chi ef Government, by 


which Titles we underſtand the Minds of ſome flanderous Folks to be of= 
 fended ; we give not to our Princes the mi niſtring either of God's Word, or 


Þ | of the Sacraments, the which Thing the Injunctions alſo lately ſet forth by 
Lis | Elizabeth our Queen do moſt plainly teſtify ; but that only Prervgative 


which we ſee to have been given always to all godly Princes in holy Scriptures 
by God himſelf, that is, that they ſhould rule all Eſtates and Degrees com- 
mitted to their Charge by Ged, EE they be Eccleſiaſtical or Temporal, 
and reſtrain with the Civil Sword the ſtubborn and evil Doers. 
The Biſhop of Rome hath no Furiſdiftion in this Realm of England. 
The Laws of the Realm may punifh Chriſtian Men with Death for bein- 
ous and grievous Offences, 
1t is lawful for Chriſtian Men, at the Commandment of the ene 6 
dear Weapons, and ſerve in the Wars. : 


I | | XXXVIII. 
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XXXVIII. Of Chriſtian Mens Goods, which are not common. WY 
| E H E Riches and Goods of Chriſtians are not common, as touching the 
* Right, Title and Poſſeſſion of the ſame, as certain Anabaptifts do 
Falſiy boaſt, Notwithlanding, every Man ought of ſuch Things as be poſ- 
feſſeth, liberally to give Alms to the Poor, according to his Ability. : 


XXXIX, Of a Chriſtian Man's Oath. 
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S we confeſi, that vain and raſh Swearing is forbidden Chriſtian 
Men by our Lord Teſus Chriſt, and James his Apoſtle : So we 
judge that Chriſtian Religion doth not prohibit, but that a Man may ſwear 
when the Magiſtrate requireth, in a Cauſe of Faith and Charity, ſo it be 
done according to the Prophets teaching, in Fuſtice, Fudgment and Truth. 


It is convenient that the Clerk be able, upon any Occaſion, to make Things con- 
Proof of his being inducted, and of the Time thereof, and alſo of his due ee 
Performance of all thoſe Things to be done by him after his Induction; 4 Clerk in. 
and therefore that he have ſome intelligent Perſons, whom he may truſt, duded. 

reſent when he is inducted; and (if it may be) the ſame Perſons preſent 
at ſuch Time when he ſhall perform the other Matters required by the Law 
to be performed in his Pariſh-Church ; and that they may be able to 
teſtify, that all Things are done as they onght to be, the Clerk may cauſe 
them to read with him, or to obſerve as he reads the Morning and Evening 
Prayers, (which he is to read exactly according as they are appointed to be 
read on the Day he reads by the ſaid Book); and let him alſo give them a 
Copy of his Certificate, under the Hand and Seal of the Biſhop, and of 
the Declarations which he is to read; and alſo provide for them a Book 
containing the Thirty-nine Articles, to the End that they may read them 
with him, or obſerve that he doth read them as he ought to do, and then 
that he procure them to ſet their Hands to the Book of the Articles, and 
that he read a true Copy of the Articles; for otherwiſe, if their Teſtimony 
be wanted, it will be hard for them to depoſe, that he read a true Copy 
of the Articles, and that all Things were done according to Law : And 
it is alſo adviſable, that the Clerk doth keep the faid Book ſubſcribed, and 
CU alſo doth make a Writing to be ſubſcribed by his Witnefles, after this or the 
3 like Form : 


E whoſe Names are underwritten, do hereby certify and declare, 
Y That A. B. Rector of C. within the Dioceſe of D. was in the Pre- 
fence of us inducted into his Church of C. aforeſaid, by D. E. Rector of F. 
on the Day of in this preſent Year, by Vertue of certain Let- 
ters of Induction made under the Hand and Seal of G. F. Arch-deacon of 
J. within the Dioceſe aforeſaid, for that Purpoſe directed Univerſis & 
fingulis ReQtoribus, &c. Ao that the aforeſaid A. B. on the Day 
of within the ſuid Year, being a Lord's- Day, did read in his Pariſh- 
Church aforeſaid, openly, publickly and ſolemnly, the Morning and Evening 
Prayers appointed to be read by, and according to the Book intituled, The 
Book of Common Prayer, *&c. af the Time thereby appointed; and after 
ſuch Reading thereof, did openly and publickly before the Congregation there 
aſſembled, declare his unfeigned Aſſent and Conſent to the Uſe of all Things 
therein contained and preſcribed, according to this Firm, (ſetting down the 
Form to be uſed verbatim ;) alſo that he did publickly and openly on the 
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In moſt Caſes 


tificate, under the Hand and Seal of the Right Reverend Father in God, 
A. Lord Biſhop of C. in theſe Words, (inſerting the very Words of the Cer- 
tificate) which was atteſted by J. B. and after the Reading thereof, at the 
ſame Time, and in the ſame. Place, the Congregation being preſent, did read 
the Declaration, or | Acknowledgment. contained in the ſaid Certificate, viz. 
T will conform to the Liturgy of the Church of England as it is now by Law 
eftabliſhed. And laſtly, That on the Day and Year aforeſaid he did read 
the Articles of Religion, commonly called the 39 Articles, agreed upon in 
Convocation in the Year 1562, in bis Pariſh-Church aforeſaid, in the Time 
of Common-Prayer there, and did declare his unfeigned Aſent thereto. And 
theſe Things we promiſe to teſtify upon our Corporal Oaths, if at any Time 


ave ſhall be duly called thereto, In Witneſs hereof, we have hereunto ſet our 


Hands this Day of in the Year of our Lord, &c, See the 
Parſon's Counſellor, 73, 74. and Johnſon's Clergy-man's Jade mecum, 
P. 316. BF” 125 


Though I adviſe the Clerk ſo to order his Buſineſs, as to be able to prove 
all Things to be performed by him, of which the Law. requires his Per- 
formance ; yet this, I ſuppoſe, is only neceſſary for him to do, in caſe he 
ſhall be put to prove, that he did read and declare, &c, in ſuch due Man- 


ner as the Law appoints, which in ſome Caſes he ſhall be put to do; yet a 


Parſon ſuing for Tithes in the Spiritual Court, the Defendant pleaded, 


That the Parſon had not read the Thirty-nine Articles according to the 


Statute; and the Court put the Defendant to prove this Negative ; and 
upon a Motion for a Prohibition, Coke and Doderidge ſaid, That the Law 
doth preſume, That a Parſon hath read the Articles, becauſe otherwiſe he 


is to loſe his Benefice; and where the Law doth preſume the Affirmative, 
the Negative ſhall be proved. Mich. 12 Jac. B. R. Monke v. Butler, 


Roll's 1 Rep. 83. So in an Action for Tithes upon the Stat. 2. E. 6. the 
Defendant's Counſel inſiſted, That the Plaintiff ought to prove his Admiſ- 
ſion, Inſtitution and Induction, reading of the Articles, Cc. but it was 


ruled by the Judge, who tried the Cauſe at the Aſſizes at 76rh, that he 
ſhould not then be put to it, for thoſe Things ſhall be preſumed; and if 


otherwiſe, the Defendant is to prove it. Clayton's Rep. Caſe 13. 8o in a 
Jare Impedit, the Plaintiff declares, That the Earl of Lincoln was 
ſeiſed in the Church of B. and preſented the Defendant, who after ac- 
cepted a ſecond Living, and was inſtituted thereunto, &c. and it was ad- 
judged, that this was well enough, without ſaying he ſubſcribed the Decla- 
ration in the Preſence of the Biſhop, (prater Vaughan Chief Juſtice) 
Paſch. 25 Car. 2. Com. B. Earl of Lincoln and Clyſam, 3 Keble 152. 
But in an Ejectione firme, for the Rectory of Amunſbam, it was inſiſted 


on by the Counſel for the Defendant, that the Plaintiff ought to prove his 


Reading, and Subſcribing the Articles, &c. within the Time appointed by 
the Statute : And the Opinion of the Court ſeems to be, as one may col- 
lect from the Report of the Caſe, that the Plaintiff was to prove all thoſe 
Matters in that Action. M. 16 Car. 2. Snow Leſſey of Dr. Crawley v. Phi- 


lips, 1 Sid. 220. | 
The aforeſaid Method is to be obſerved, in taking a Title to any Bene- 


the ſame Me fice that is Preſentative, and ſuch for the moſt paft are Parſonages, and 


thod to be 
ws; 


Vicarages, Archdeaconries and Prebends, though commonly Archdeacon- 
ries and Prebends are given by Biſhops, who do therefore prefer to them 


by Collation, which is the ſame Thing with Inſtitution, ſaving that no 
| Preſentment 


The Clergy- Mans Lau: Or, : Cap. 17. 


Day and Year aforeſaid, in the Pariſh-Church aforeſaid, in the Preſence of 


the Congregation there aſſembled, in the Time of Divine Service, read a Cer- 
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Preſentment is made; but if an Archdeaconry or Prebend be in the Gift Donations, 
of a Lay-man, the Patron doth preſent to the Biſhop, who doth inſtitute 8 
in like Manner as to another Benefice. Pajch. 32 Eliz. Sale v. Biſhop 
of Coventry and March, 1 Anderſon 241. And then the Dean and Chap- 
ter do induct them; that is, after ſome Ceremonies, Place them in a Stall 
in the Cathedral Church, to which they belong, whereby they are ſaid to 
have Locum in Cboro. So a Deanery may be preſentable, 17 E. 3. 40. Locum in 
and an Hoſpital, 21 E. 3. 6. 6. and alſo a Chapel. 14 H. 3. Qare less. 
Vnpedit 183. And all thole that take Titles to any of the aforeſaid Bene- 
fices, are to read and declare, as is before directed; to wit, Parſons, Vi- 
cars, &c. in their Parochial Churches; Archdeacons and Prebendaries, in 
their reſpective: Cathedral Church; fo are they to ſubſcribe, as is ſaid, be- 
fore the Ordinary; ſaving that he, who takes a Title for any Archdeaconry Archdeacon- 
or Prebend, is not thereby obliged to ſubſcribe and read the Thirty-nine 7 or Prebend. 
Articles, a Prebendary not being a Benefice with Cure; and an Archdea- 
conry, altho' it be a Benefice with Cure, yet is not ſuch a Benefice with 
Cure, as ſeems to be intended by the Statute 13 Eliz. c. 12. that Statute 
intending only ſuch Benefices with Cure, as have Pariſh-Churches belong- 
ing to them: But they that accept of Archdeaconries, Prebends, or any What Bene- 
other Eccleſiaſtical Preferments, are obliged at or before their Admiſſion, fices with 
&c. thereto, to ſubſcribe the Declaration or Acknowledgment herein 8 
before- mentioned, (although Archdeaconries be not expreſly mentioned in c. 12. 55 
the Statute) by reaſon that the Perſons taking Archdeaconries muſt be in 
Holy Orders, and all Perſons in Holy Oꝛders taking any Eccleſiaſti⸗ 
cal Dignity o2 Pꝛomotion, as in the Statute expreſſed, are required to 
ſubſcribe the ſame Declaration. See the Strat. 14 Car. 2. c. 4. ante. 3 
The ſecond Way or Means, by which the Title to an Eccleſiaſtical The ſecond 
Benefice is to be had, is by Donation, and the Benefices ſo to be con- Way cl 
ferred and taken, are called Donatives; and they are ſo called, becauſe Mean, is by 
the Patron in conferring them, doth not make a Preſentment of his Donation. 
Clerk to any Ordinary, to the End to have him admitted and inſtituted 
by him, and ſo inducted by the Archdeacon, or other Perſon; but the 
Patron (though a Layman) doth by his Inſtrument in Writing immediately 
confer the ſame upon his Clerk, Da. 1. 46. 5. and this Conferring is (as 
the Biſhop's Conferring) called a Collation, in Fairchild and Gair's Caſe, 2 * 
Paſch. 3 Fac. Neluerton 60. the ſame Caſe, 1. Brownlow and Gou!ſbo- e 
rough 202. But the Benefices to which Biſhops do collate, are not of the 
ſame Nature with theſe Donatives: For a Benefice that is given by a 
Biſhop's Collation, whilſt in the Poſſeſſion of a Biſhop, is preſentative 
when in a Lay-hand; and a Biſhop's Clerk is inducted as any other 
Patron's Clerk is: But theſe Donatives, in whoſe Hands ſoever they be, Donatives 
are generally given only by Donation, and the Clerk to whom the ſame is 702 i 
given, needs no ſuch Induction, Hill. 41 Elis. Quarles v. Fairchild, g 
3 Cro. 653. And if a Donative be given without a Limitation of Eſtate, Given with- 
for Life, or otherwiſe, the Gift is good, and the Grantee hath as large an gon TIMES: 
Eſtate therein by ſuch Grant, as if it had been granted to him expreſly 
for Life, or he had come to it by Election, or by Inſtitution and In- 
duction ; for a Spiritual Benefice cannot be granted for Years, or at Will; 
for then the Freehold thereof might be always in perpetual Abeyance, Abeyance. 
which Inconvenience the Law will not ſuffer. Paſch, 3 Fac. B. R. 
Davis f. 45, 46. And though generally theſe Donatives be in themſelves 
to be had only by the Patron's Collation ; yet if the true Patron of ſuch a 
Donative doth once preſent to the Ordinary of the reſpective Dioceſe, 
and doth ſuffer Admiſſion and * thereupon, he thereby hath made 
| 51 8 * . 
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Donatibes. it al ways preſentable, Paſeh. 3 Fac. Fairchild v. Gair, 2 Cre. ds Gi 
N Litt. 344. a. and hath nas it alſo for ever to become a Benefice 
may become with Cure of Souls. Clerk v. Heath, Mich. 21 Car. 2. B. R. 2 Keble 
preſentable. 56. And this holds not only in the Caſe of. common Patrons of 
Donatives, but in the Caſe of the King alſo; by Latch in his Argument 
of Cremer and Burnet's Caſe, Paſch. 1651. Style 172. But the King 
hath many Donatives in Wales, whereunto the Parſons are preſented and 
inſtituted by the Biſhop ; as was faid by Sir Jeffery Palmer, the King's 
| Attorney General, and in the faid Caſe of Clerk v. Heath, as reported 
But not by a 1 Sjderfin 426. But if a Stranger, who hath no Title, doth preſent a 
— Clerk to the Ordinary, who is inſtituted and inducted, chis is ſo far from 
making the Donative preſentable for the future, that it doth not ſo much 
as intitle the Clerk to it, for tis meerly void. Co. Lite. 344. 4. Hill. 
41 Eliz. Quarles v. Fairchild, 3 CY. 653. Roll's Abr. 2. 342. 
Donatives | There is not any one particular ſort of Ecclefiaſtical Preferments, that 
ford. of Ecele- are peculiarly ſaid to be Donatives ; for ſome of all ſorts may be Donative, 
ſiaſtical Pre- as well as Preſentative, or Elective; for Brſhopricks were Donative in 


8. England after the Conqueſt, and before the Time of King John, Roll's 2. 
tives, P. 342. 1 Inſt. 344. 4. And a Deanery may: For thoſe Deaneries that 
were tranſlated from Priories and Covents, or which were founded after 

the Diſſolution of Abbies and Monaſteries, by King Henry the Eighth, or 

other Kings of this Realm, are now Donative, wn, by the King's Letters 

Patent the Deans are inſtalled. 1 Inſt. 344. Dyer 273. Par ſon's Law, 

c. 2. $0 a Prebendary may be Donative, as at MWindſor and Weſtminſter, 

in the-Chapels of the King : When a Prebend is void, it is ſaid, that the 

King ſhall make Collation of his Clerk by a Patent, Et luy envoyera ove 

Cell; and by force thereof he ſhall take Poſſeſſion, 11 H. 4. 9. without 

any Inſtitution or Induction. Roll's Abr. 2 Part, 5. 356. Alſo a Bene- 

fice with Cure of Souls may be a Donative, as the Rectory of Briary, 

or Burien in Cornual. Hill. 21 Elia. Quarles v. Fairchild, 3 Cro. 655. 

Paſch. 3 Fac. Fairchild v. Gair, 2 Cro. 63. And ſo the Church of the 

- Tower of London, is a Cure of Souls, and the King's Donative. Mich. 

9 Car. Fletcher and Mackaller's Caſe, Rolls Abr. 341. Co. Lit. 344. 

And this alſo appears by what is faid in the Caſe of Clerk v. Heath, 
1 S:derfin 426. But though a Church Parochial, having Cure of Souls, 
may be a Donative, yet no meer Lay-man was capable thereof by the 

Common Law, but a Clerk in Holy Orders, Co. Litt. 344. cited Hill. 

1 Fac, in Fairchild and Gair's Caſe, Roll. Abr. 2 2. p. 341. becauſe, though 

he may come in by Lay-Donation, and not by Admiſſion and Inſtitution, 

yet his Function is Spiritual; and now by the Statute 14 Car. 2. one is 

not capable of any Donative, unleſs he be a Prieſt lawfully ordained ; be- 

cauſe every Donative muft be either Parſonage, Vicarage, Benefice, or 


bw TE other Eccleſiaſtical Promotion or Dignity, and ſo is within the ſaid Sta- 
un | _ cute, 14007 ß. 

77 | Requiſites to Though a Clerk taking Title 'to a Donative, doth not, or need not 
4 3 9 apply himſelf to the Ordinary for Admiſſion thereto, yet I conceive, that 
= - Title oa he ought (what Donative ſoever he takes) at or before his Adiniſſion 
1 Donative. to be Incumbent, or have Poſſeſſion thereof, to ſubſcribe before his re- 


ſpective Archbiſhop, Biſhop or Ordinary of the Dioceſe, the Declaration 
injoined to be ſubſcribed by Stat. 14 Car. 2. c. 4. that is, ſo much of it as 
is now in force; and if the Donative be either Parſonage or Vicarage, to 
have a Centificite under the Hand and Seal of the Perſon before whom he 
ſubſcribed; and to read the ſame with the Declaration aforeſaid, in the 
Church belonging to his Donative, (Rg@re.) So ought he to take the 

: oh Oath 
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at leaſt in the ordinary Way, left it be. ſaid, that his Caſe 1s however 
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Oath of 8 before he takes the Donation, viz. before fach Per- Donatives, 
WW 


fon who hath Authority to admit him thereto, who is his Patron, or be- 


fore ſuch Perſon as ſhall by Commiſſion under the Great Seal have Au- 
thority to miniſter the ſaid Oath. Stat. 1 Els. c. 1. And if his Dona- 
tive be a Benefice with Cure, he that takes it ought firſt to ſubſcribe the 
Thirty-nine Articles in the Preſence of the Ordinary ; which I ſuppoſe 
is to be underſtood of the Ordinary of the Dioceſe, and not of his Patron, 
although. the Patron hath the Power of viſiting, and correcting him, and 
not the Ordinary, for he hath nothing to do therewith. 1 Inf. 344. a. 
and Fairchild v. Gayre, 2 Cre. 63. and it is ſafe for him to read the ſaid 
Articles within two Months after he hath Poſſeſſion, as is before directed, 
and declare his Aſſent thereto, although the Words of the Statute 99 


(within two Months after his Jnduftion ; ) and he is not induced, 


* 


within the Reaſon and Equity of the Statute, and therefore that the Sta- 


tute extends to it, and he ought to read the Morning . and Evening 
Prayers in his Church within two Months after he ſhall be in actual Pol- 


ſeſſion of his Donative, and the Form of giving Aſſent and Conſent there- 


to, for this is clearly the Statute O CES”, 2 
Note; ſome of the Inſtances before- mentioned may rather be called rie Dife- 


Donations than properly Donations, ſuch are, 1. The Collation of a Bi- _ — 


ſhop without any Preſentation, 2. 'The Grant of the King to Prebends, Collations, 


Sc. without Inſtitution, and 3. The Nomination to perpetual Curacies, ee 
which is without either Preſentation, Inſtitution or Induction. For theſe at Cu- 
differ from Donatives properly ſo called, which are given and fully poſ- racies. 
ſeſſed by the ſole Donation of the Patron in Writing, in as much as 


Collations and Royal Grants are to be followed by Induction and Inſtal- 


ment. And Perſons nominated to Curacies are to be authorized by a 


Licence from the Biſhop before they can legally officiate. Whereas 
Poſſeſſion by Donation is not ſubject to any of theſe Conſequents, but 


receives its full Eſſence and Effect from the ſingle Act and ſole Authority 
of the Donor as aforeſaid ; and if what is ſaid in the Caſe of Clark and Side, 425. 


Heath be true, That the King hath ſeveral Donatives in Vales, which yet 
receive Inſtitution from the Biſhop, it ſeems to be as true, that by ſuch 
Inſtitution they have loſt the proper Nature of Donatives. For 

The Grant of a Donative being once made, creates a Right as full and G36: Code 
laſting as Preſentation, Admiffion, Inſtitution and Induction can, vis. a 865 
Right not to be deveſted or taken away, but by the Reſignation or Depri- 
vation of the Donee, whereof. the firſt muſt be made to, and the ſecond by 
the Donor, for both the Church and the Clerk are exempted from ordi- 


nary Juriſdiction: And to this purpoſe is what we find in Sir John 


Davis's Reports, viz, That a Donative cannot be granted for Years, 
or at Will only, becauſe this great Inconvenience would follow, That 
the Freehold (of the Church, &c.) might be in perpetual Abeyance, 
which is an Inconvenience that the Law will not ſuffer. 

The Caſe of thoſe Curacies called perpetual in Oppoſition to temporary The original 
Curates, who ſerve under other Incumbents, was originally otherwiſe, be- of perpetual 
ing ſuch Churches the intire Revenue whereof was united and annexed Os W's 
ad Menſas Monachorum, and not (as other Appropriations were) under the 
Tye of having perpetual Vicars appointed in them, but left to be ſerved by 
temporary Curates belonging to their own Houſes, and ſent out as Occa- 
ſion required. The like Liberty of not appointing a perpetual Vicar, 
was ſometimes granted by Diſpenſation in Benefices not annexed to their 
Tables, in Confideration of the Poverty of their Houſe, or the Nearneſs 

of 
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Donatives. of the Church. But when ſuch Appropriations, together with the Charge 
- SE VV of providing for the Cure, were transferred from ſpiritual Societies to 
ſingle Lay Perſons, who were not capable of ſerving them by themſelves, 
and who by Conſequence were obliged to nominate ſome particular Perſon 
to the Ordinary, for his Licence to- ſerve the Cure, the Curates by this 
Means became ſo far perpetual, as not to be wholly at the Pleaſure of the 
Appropriator, nor removable, but by a due and legal Revocation . of the 
Licence of the Ordinary, x | 
ide Yetv.61. And if the Patron of a Donative or ſuch perpetual Curacy do not nominate 
3 Salt. 140. 4 Clerk, there can be no Lapſe. But the Biſhop may compel him to do it by 
iritual Cenſures. This with reſpect to Donatives was declared in the 
before cited Caſe of Fairchild and Gair; becauſe tho' the Church is ex- 
empted from the Power of the Ordinary, yet the Patron is not ; and the 
Rule holds much more ſtrongly in the Caſe of perpetual Curacies, where 
both Church and Patron are ſubject to the Ordinary's Juriſdiction. And 
where therefore he may likewiſe ſequeſter the Profits, and appoint ano- 
ther to take Care of the Cure, till the Patron ſhall nominate a fit and 
proper Clerk. And it was ſaid in the Caſe. of Britton and Wade, That 
if any take the Profits of a Donative during its Vacation, the Patron can- 
not maintain the Action, but he ought to put in his Clerk who ſhall 
FE maintain the Action. Allo  _ E T Cie = 
1 Rell, Rep. It was ſaid obiter in Roll's Reports, That in the faid Caſe of Fairchild 
453 and Gair, the Court agreed, That if the Patron would not nominate to 
S2 Donative, the Biſhop might put it under Sequeſtration. But thoſe who 
report the Caſe itſelf, go no further than to ſpiritual Cenſures upon the 
Patron, and at the ſame time aſſert an Exemption of the Place from the 
Biſhop's Juriſdiction, And tho!“ | 
It has been generally held for Law, 'That if the Patron of a Donative 
doth once preſent to the Ordinary, and ſuffer an Admiſſion and Inſtitu- 
tion, thereupon the Church, Cc. is no longer Donative, but ſhall be for 
ever after preſentative and liable to Lapſe, and in all Things ſubject to the 
Juriſdiction of the Ordinary; in which Doctrine the ancient Books ſeem 
: 1». 344. to agree without Exception even to the Crown, Yet there are later Au- 
2 Cre. 63. thorities which ſay, Though a Preſentation may deſtroy an Impropriation, 
3 it cannot deſtroy a Donative, becauſe the Creation thereof was by Letters 
551. Patent, by which the Land was ſettled to ſuch a Perſon and his Succeſ- 
3 Salk. 140. ſors, and he to come in by Donation which was the antient way of con- 
ferring Benefices, and the Inſtitution to Churches was not ordained by 
any Temporal Law, there being only a Papal Proviſion, and was not re- 
ceived in ſome Places here in England; and where it was not received, 
they ſtill went on in the old Way and Method of conferring Benefices, 
which afterwards were called Donatives. $ . N 
; 908" 40. 'Tis alſo ſaid, That Donatives are either by Royal Foundation, or 
by Royal Licence, or by Agreement with the Ordinary (but Qy@re of 
the laſt Kind); and when eſtabliſhed, the Ordinary hath nothing to do 
with it; it is viſitable by the Patron's Commiſſioners, it muſt be reſigned 
to the Patron, no Lapſe can incur, &c. and the Incumbent is exempt- 
ed from attending at. Viſitations, &c. But per Holt Chief Juſtice, 
The Ordinary hath in ſome Caſes a Power as to the Perſon, tho' not 
bo to the Place; for if the Parſon marries without a Licence, or commits any 
= ET Miſdemeanor, the Ordinary may puniſh him; and if the Patron will not 
* : preſent, the Ordinary may compel him ; but the Ordinary cannot regulate 
„ the State of the Church or Viſit, Sc. A Miniſter of a Donative was ſued 
in the Eccleſiaſtical Court, for that when he read Prayers he did not read 
| x | the 


2 Cre. 518. 


S. 9 os 
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the ole Service; but left out what Parts of it he thought fit; and for Elettions, 
preaching without Licence: On Motion for a Prohibition it was argued, WW 
that Donatives are exempt from the Juriſdiction of the Ordinary, and only 

viſitable by the Founders. But held in B. R. that the Spiritual Court 

may in ſuch Caſe proceed pro reformatione morum ; but not to Depriva- 

tion, for then a Prohibition ſhould go. Prohibitions have been often de- 

nied to Suits againſt Parſons of Donatives for marrying without Licence, 

Colefatt v. Newcomb, 2 Ld. Raym. 1205, 1206. 

Note ; It is ſaid in the Caſe of Sprat and Nicholſon, If Iſſue be joined, Sole 172. 
whether Donative or Preſentative, it ſhall be tried by Jury at Common 2 is 
Law; and in ſome other Caſes, if the Patron of a Donative be diſturbed 
in Collating, and Recover by a Quare Impedit (which he may well have) 
againſt the Biſhop and the Diſturber, a Writ ſhall be directed to the She- 
riff to put his Clerk in Poſſeſſion. | 

But though Clerks, on whom Donatives and ſuch perpetual Curacies Yi: F. N. B. 
are beſtowed, do not gain Poſſeſſion by Preſentation, Inſtitution and In- 
duction; yet they are obliged in order to preſerve and maintain their 
Poſſeſſion, to be qualified, and to qualify themſelves in many Things 
as other Clerks do, who are preſented, inſtituted and inducted; as Fir/?, 

To be Prieſts in Orders, without which by 13 & 14 Car. 2. c. 4. none 
ſhall be admitted to any Eccleſiaſtical Promotion. Secondly, To ſubſcribe 
the Thirty-Nine Articles, if the Donative be, as all perpetual Curacies are, 
with Cure, by 13 Elix. c. 12. Whereby alſo, they are in Caſe of ſuch 
Donatives to be ſubſcribed in the Preſence of the Ordinary. Thirdly, To 
ſubſcribe the Declaration required by 13 & 14 Car. 2. to be ſubſcribed 
before the Ordinary, and (if with Cure) to take a Certificate thereof, 

Fourty, To take the Oaths of Allegiance and Supremacy, by 1 Elia. 

and 1 V. M. c. 8. §. 5. Fifthly, To read the Common Prayer, and de- 
clare his Aſſent, &c. by 13 & 14 Car. 2. c. 4. F. 6. Sixthly, To read 
and aſſent to the T hirty-Nine Articles, (if with Cure) by 13 Elis. c. 12. 
$ 2. which though it ſays, wwthin two Months after Indudtion, (and here is 

no Induction) yet the Cure of Souls being the Foundation wherever there is 
ſuch Cure, Induction is to be interpreted, any actual Poſſeſſion. Seventhly, 
To read the Certificate, and make Declaration for the Reaſons in the 
Third Article ſupra. Ei gbthly, To take the Oath of Abjuration. For 
the Stat. 13 & 14 V. 3. fays, it ſhall be taken by all Ecclefiaſtical Per- 
fons, who ſhall be admitted into, or enter upon * Preferments, Benefices, 

Offices or Places, 

But Note; The Incumbent of a Daridtive was Cited into the Spiritual Med. go. 
Court to take a Licence from the Biſhop to preach, &c. and per Cur, 3 Sal. 141. 
if 'tis a Donative, and the Biſhop will viſit, Sc. a Prohibition ſhall be 


ranted. 

The third Way or Means of taking a Title to an Eccleſiaſtical Pre- The third or- 
ferment, is by Election and Confirmation, and this is the Way by which IT 
a Title is had to the greateſt Dignities in the Church, viz. Archbi- by Election to 
ſhopricks and Biſhopricks, Conſecration being alſo made, where the Per- = greateſt 
ſon promoted was not a Biſhop before: And in what manner Archbiſhops dk 
and Biſhops ſhall be made, and ſettled in their Dignities, hath been de- 
clared by Act of Parliament, viz. 25 H. 8. c. 20. But Biſhop Suffra- 
gans are not in like Manner to be made, but by way of Preſentation, ac- 
cording to the Direction of an Act made for that Purpoſe. See Star. 

26 H. 8. c. 14. Alſo the ancient Deans of Chapters come into their 
Deaneries as Biſhops now do, by a Conge d'Elire from the King, and are 


confirmed by their reſpective Biſhop. 1 Inſt. 95. a, Parſons Laus, c. 2. 
V V Mens And 
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Kirn And the Perſons taking theſe ancient Deaneries, are to ſubſcribe the afore- 
2 ſaid Declaration or Acknowledgment, to take the Oath of Supremacy be- 
a fare they are admitted, and to read the Morning and Evening Prayers in 
their reſpective Cathedrals, and the Form of Aſſent and Conſent thereto, 

within two Months after their Inſtallment. Sat. 14 Car. c. 4 

To pay or Alſo Every Perſon who ſhall be nominated, elected, prefected, preſent- 
compound for ed, collated, or by any other Means appointed to have any Dignity, Bene- 
ice or Promotion Spiritual, before any actual or real Poſſeſſion, or med- 
ling with the Profits of any ſuch Dignity, Benefice or Promotion Spiritual, 
is to pay, or to agree and compound for his Firſt Fruits ; the ſeyeral Acts 
of Parliament which relate to the paying of Firſt Fruits, are theſe that 


follow: 3 
By 26 H. 3. is enacted, That the King's Þighneſs, his Þeirs and Succel⸗ 
3. lozs, Kings of this Realm, chall have and enjoy from Time to 


The Firſt Time, to indure koz ever, of every ſuch Perſon and Perſons, which 
Fruits and at any Time after the Firſt Day of January next coming, ſhall be 
Year of every nominated, elected, pꝛekecked, pꝛeſented, collated, 02 by np other 
Spiritual Li- Means appointed to have any Arrhbiſhopzick, Biſhopzick, Abbacy, 
edtothe King. Monaſterp, Patio, College, Hoſpital, Archdeacanry, Deanry, 
Pꝛoboſtſhip, Pzebend, Parſonage, Uicarage, Chauntrp, Free Cha- 
pel oz other Dignity, Benefice, Office oz Pꝛomotion Spiritual, 
within this Realm, oz elſewhere within any of the King's Domi⸗ 
nions, of what Name, Mature oz Muality ſoever they be, oz to 
whoſe Foundation, Patronage oz Gifts ſoever they belong, the Firſt 
Fruits, Revenues and P2ofits fo2 one Pear of every ſich Archbt- 
ſhopzick, Biſhopzick, Abbey, Bonaſtery, Pꝛiozp, College, Hoſpital, 
Archdeaconry, Deanry, P2ovoſtſhip, Pꝛebend, Patrſonage, Uica- 
rage, Chauntry, Free Chapel oz other Dignity, Benefice, Office 
_ o2 P2omotion Spiritual afoze-named, whereunto any ſuch Perſon oz 
Perſons after the ſaid Firſt Day of January be nominated, elefed, 
9 8 prefered, pꝛelented, collated, oz by any other Means appointen, 
Every Spiri- And that every ſuch Perſon and Perfons befoze any aftual oz real 
eval Peron Poſſenon, 02 medling with the P2ofits of 505 ſuch Archbiſhopzick, 
fr his Fit Biſhopzick, Abbacy, Ponaſtery, College, Polpital, Deanry, Pꝛo⸗ 
Fruits before VOſtſhip, Pꝛebend, Parfonage, Gicarage, Chauntry, Free Chapel, 
1 Pꝛioꝛy o2 other Dignity, Benefice, Dffice 02 Pꝛomotion Spiritual, 
Benefce. hall ſatisfy, content oz pay, oz compound, oz agree to pay to the 
King's Cle at reaſonable Days, upon good Surertes, the ſaid Firſt 
Fruits and P?2ofits'fo2 one Pear. = 8 
And 'tis thereby further enacted, That an Obligation fo2 the Firſt 
Fruits ſhall be of the ſame Strength, that the Statute of the 
Staple is: And that all Firſt Fruits payable to other Perſons ſhalf 
ceaſe, and be paid to the King, his Þeirs and. Succeſſo2s, 
A Yearly Alſo by the ſaid Statute tis enacted, That the King's Majeſty, his 
Tenth of all Heirs and Succeſſoꝛs, Kings of this Realm, fo2 moze Augmentation 
val given and Maintenance of the Royal Eſtate of his Imperial Crown and 
to the King. Dignity of Supzeme pead of the Church of England, ſhall yearty 
have, take, fnjoy and receive, united and knit to his Imperial 
Crown fo2 ever, One yearly Rent oz Penſion amounting to the 
Qalue of the Tenth Part of all the Revenues, Rents, Farms, 
Tithes, Offerings, Emoluments, and all other P2ofits, as well 
called Spiritual as Tempozal, now appertaining oz belonging, oz 
that hercafter ſhall belong to any Archbiſhopzick, Biſhopzick, Abbacy, 


Monaſtery, Pop, Archdeaconry, Polpital, College, Houſe wy 
1 1 85 legiate, 


} 
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legiate, Pꝛebend, Cathedzal Church, Collegiate Church, Conven- Firſt 
tual Church, Parſonage, Gicarage, Chauntry, Free Chapel oz , 
other Beneſice 02:JP2omotion Spiritual, of what Name, Mature oz 
- Quality loever they be within any Dioceſe of this Kealm, oꝛ in 
Wales. Alto it is thereby p2ovided, That the ſafa Tenth chall be 
paid at Chriſtmas Pearly. | : 
Alſo by a Statute made 26 H. 8. cap. 17. tis enated, That all and 26 E. 8.18. 
ſingular Fermozs and Lefſees of any Manozs, Lo2dſhips, Lands, 4 5 12 
Tenements oz other Hereditaments, Parſonages, Ufcarages oz nico pay 
Poztions of Tithes, oz other whatſoever Posts o: Commodities be- a Fit 
longing to any Archbiſhop, Biſhop oz other Pꝛelate, oz Spiritual on 
| Perſon oz Perſons, oz Spiritual Body Cozpozate oz Politick, eothe King. 
whereof any Firſt Fruits, oz yeatly Penſion of the Tenth Part 
was granted to the Ring in the ſaid Seſſion of Parliament, ſhall be 
diſcharged, and not chargeable to pay to the King, of his oz their 
pꝛoper Money, Coſt oz Charge, fo2, 02 in Diſcharge of the Leſſo2 o2 
3 Leſlozs, Owner oz Dwners of the ſame, by reaſon of any Covenant, 
Y Bargain, Bond, Condition, Clauſe of Re-entry, 62 other Thing 
= thentofoze made oz concluded, nn. 
But that every of the laid Leſſozs and Owners, and their Suc⸗ 
ceſſo2s, ſhall be charged and chargeable to pay and ſatisfy the ſame 
ok his oz their pzoper Coſt and Charge to the King, his Þeirs and 
Succeſloꝛs, accozding to the G2ant thereof; any Covenant, Bar- 
gain, Contract, Bond, Condition, Clauſe of Re-entry, oz other 
Thing thentofoze made oz concluded, to the contrary thereof in any 
wiſe notwithſtanding. pg reg 4 
And by the Stat. 27 H. 8. c. 8. it is enacted, That whenſoever any 27 H. 8. e. 8. 
Perſon o2 Perſons ſhall be named, pꝛekested, pꝛeſented, collated, deen 
02 by any other Means appointed to have any Archbiſhopzick, Biſho⸗ pay any 
pzick, Abbacy, Monaſterv, JPaiozy, College, Þoſpital, Archdeacon- Tea che 
ry, Deaconry, P2ovoſtſhip, Pzebend, Parſonage, Uicarage, Chaun- ber part! 


1 4 he a heir 
try, Free Chapel oz other Dignity, Benefice oz Pꝛomotion Spiri⸗ Firſt Fin. 


tial, by virtue whereof they ſhall be charged oz chargeable, as well 
fo2 the Payment of the Tenth of every ſaid Archbiſhopztck, Biſho- 
pick, &c. as with the Payment of the Firſt Fruits of the ſame, 
and every of the lame ſhall at his oz their Compoſition, Agreement 
02 Entry into Specialty oꝛ Specialties fo2 the Payment of the ſaid 
Firſt Fruits, have Allowance and Deduction of the ſaiv Tenth 
Part of the whole, out of the Sum to be paid fo2 the ſaid Firſt 
Fruits, fo2 the Pear wherein he oz they ſhall be firſt nominated, p2e- 
keſted, pzeſented, collated, oz by any other Means appointed, to 
have any the ſaid Dignities, Benefices, Offices oz other 'P2omo- 
tions Spiritual, accozding to the juſt Rate, Taxation and Seffment 
of the Tenth of every ſuch Archbiſhopzick, &c. Dftice oz Promotion 
Spiritual within this Realm, oz elſewhere within any of the King's 
Domintons, of what Name, Mature oz Quality ſoever they be, 02 
to whole Foundation, Patronage oz Gift ſoever they belong, now 
being inrolled, oz that. hereafter ſhall be inrolled in the King's Er⸗ 
chequer, oz in any other the King's Courts of Recozd. | 
Then follows a Clauſe, That Commiſſioners and other Per⸗ ou of the 
ſons authozized to compound. fo2 the Firſt Fruits, may deduck the Firf Froics 


Tenth Part out of the Firſt. Fruſts. | may be de- 


foz the Year he ſhall be firſt nominated, &c. ſhall pay'it to the Bing, Tote. pits 


the King, Cc. 
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Firſt his + ok and Succeſſo2s, in like manner as is limited by the a 02 
the Gant of the ſaid Tenth and Firſt Fruits. 

Remedy With a Clauſe of Remedy for the Succeſſor, who is compelled to pay 
3 a SUC- the Tenth for his Predeceſſor, viz. by Diſtreſs and Retainer of Goods 
oe Te tor till Satisfaction, and in Default of Diſtreſs, by Bills in Chancery, or 


the Tenth for 
his Prede- Action, or Plaint of Debt, to be taken and commenced by ſuch Succeſſor, 


W 285 by Order of the Common Law, 

28 H. f. . 11. And by a Clauſe in the Statute 28 H. 8. c. 11. tis enacted, That the 
That the next lald Pear in which the Firſt Fruits ſhall be pain to the King, ſhall 
charged tothe begin and be accounted fmmedfately after the Avoidance oz Qacation 
wing for Firſt of any luch Benefice oz P2omotions Spiritual. 

begin from And that the Tithes, Fruits, Oblations, Obventions, Emolu⸗ 
the firſt Vaca- ments, Commodities, Advantages, Rents, and all other whatſo- 
con of the, ever Revenues, Caſualties oz Profits, certain and uncertain, affer- 


8 ring oz belonging to any Archdeaconry, Deonry, Pꝛebend, Parſo- 


nage, Uicarage, Þoſpital, Wardenſhip, P2ovoſtſhip oz other Spirt- 

tual Pꝛomotion, Benefice, Dignity oz Dffice, (Chauntries only ex⸗ 

cept) within this Realm, o2 other the King's Dominions, growing, 

riſing o2 coming during the Time of Uacation of the ſaid Pꝛomo⸗ 

tion Spiritual, ſhall belong and affer to ſich Perfons as ſhall be 
thereunto next p2eſented, pzomoted, inſtituted, induced oz admit- 

ted, and to his Executozs, towards the Payment of the Firſt Fruits 

to the King's Þighneſs, his Heirs and Succeſſozs, &c. [See more 
concerning this Statute of Firſt Fruits in Chap. 40. 

The Forfei- And Note, That by this Statute the Forfeiture of the Ordinary, &c. 

pon Ang which receiveth the Fruits of a Benefice during the Vacation, and doth 
©. wizh not reſtore them to the next Incumbent, is the Treble Value; : one 

receiveth the Moiety to the King, the other to the Incumbent. However, ſuch Arch- 
1 biſhops, &c. ſhall be allowed the Charge of the Cure, and of inning 


Vacation. Tithes and other Profits. And here if the Fruits be not ſufficient to 
the Curate, the next Incumbent ſhall do it within Fourteen Days 


pa 
after his Induction. [See Chap. 40. 
Star. 37 H. Alſo by a Clauſe in a nor made 37 H. 8. c. 21. concerning the 


8. c. 2 Union of Churches, there is a ſaving unto the King's Majeſty, his Heirs 
The King's and Succeſſors, of all the Tenths and Firſt Fruits of all ſuch Churches and 


Tenths and 
Firſt Fruits Chapels, as were thentofore united or conſolidated in one, or that there- 


reſerved. after ſhould be united and conſolidated into one, according to the ſame, or 


ſuch like Rates and Valuations, as the ſame Churches and Chapels, or any 
of them were then rated or valued at to the King, in the Court of the 


Firſt Fruits and Tenths. 
By 2 & 3 P. Note; All theſe Statutes were | repealed by Stat. 2 & 3 Ph, & M. 


— Stu. C. 4. and the Payment of the Firſt Fruits and Tenths ceaſed from the 
then Eighth Day of Auguſt; but this Statute of Repeal was repealed 


tutes repealed, 
but again re- by 1 Eliz. c. 4. made for the Reſtitution of the Firſt Fruits to the 


vive Yo Crown. And thereby it was enacted as followeth, viz. That fo much 


1 Elix. c. 
* of all and every the Aus and Statutes firſt recited, oz of any other 
Aﬀ oz Statute touching oz concerning the Dder, Levying, true 
Anſwering, and Payments o2 Qualification of the ſaid Firſt Fruits 
and Tenths, and of the ſaid Reffozies, Parſonages and Benefices 
Impꝛopꝛiate, and of the Rents, Revenues, Emoluments and Pꝛo⸗ 
fits thereof, and of all other the Pꝛemiſſes, and alſo the Charge, 
Diſcharge oz Alteration of them, oz any of them, o2 any Matter o2 
Thing in any wiſe ſounding oz tending thereunto, which were ſtand⸗ 


ing and * in kozce, effect, and unrepealed, at and bekoze 1 wp 
ight 


— 
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Eighth Day of Auguſt, (except only the Acts of the Erefttons of the 725 
Courts of Augmentations, and Firſt Fruits and Tenths) ſhall be, opp 
remain and continue in their kull and perkeck Strength and Fo2ce, 
and be obſerved and put in due Execution, accozding to the Tenures 
and Purpoꝛts of the ſame, and every of them. | : 
- Alſo by this Statute tis enacted, That UGicarages of 101. per An- Vicarages and 
num, and Parſonages of 10 Barks per Annum, oz under, ſhall not charge. 
be chargeable with Firſt Fruits. + hs f. 
That if any Incumbent continue in the Benefice half a Pear The Charge 
after the laſt Avoidance, and die, oz be legally outed befoze the End of nf coat 
ok the Pear, he, his Executoꝛs, Adminiſtratozs o2 Surettes, ſhall par a , 
only pay a fourth Part of the Firſt Fruits: If he live out the Pear, S. after an 
and die, oz be outed within Six Bonths after the Pear, only half oidance. 
the Firſt Fruits ſhall be paid: And if he live out the Year and 
=_ -- the-Half, and die, oz be outed within one Pear, only the Quarter of 
=_ it ſhall be paid. . AF 1 LOAD 
Hy That Diſcharge of Firff Fruſts and Tenths, heretofoze granted Grants made 
by any of the Queen's Pꝛedeceſſozs to the Univerſities, oz the Col- tothe Uni. 


verſities and 


leges in them, oz to thoſe of Eaton 02 Wincheſter, ſhall remain good, Colleges, G. 


Goods to the ſaid Cozpozatſon. 


hd ie 
2 — 
EE — 


notwithſtanding this act; alſo the Dean and Canons of Winſor 77.4%. 1 
ſhall be hencefozth dilcharged of the Tenths and Firſt Fruits befoze- 1 
mentioned. oe tr 8 7 | iY 
That all Gzants of Impꝛopziations made to the Archbiſhop of Arctbitop 4 
Wells ſhall remain good notwithſtanding this Act; yet the laid & 7 vl 
Archdeaconry, and all Spiritual P2omotions affigned to it, ſhall i 
from hencekozth pay Firſt Fruits and Tenths. 1 | 
That all Impꝛopziations, oz other P2ofits o2 Emoluments Eccle- D. # 18 
ſiaſtical, which were kozmerly within the Duchy Court of Lancaſter, Ter. 9 
7 ” recontinued, notwithſtanding this Ac, oz that ok 2 & 3 11 
That the Revenues of Hoſpitals and Schools ſhall not be char- Hoſpicats and 1 
ged with the Payment of Firſt Fruits 92 Tenths, notwithſtanding Schools dif- 1 
this Ack, i. e. 1 Eliz. c. 4. | + os charged. i 
And note by Stat. 17 Car. 2. c. 3. for Union of Churches, &c. (which $17. 17 Car. n 
ſee in the next Chapter) there is a Saving of all Firſt Fruits and Tenths 2. 3: * 
By Stat. 2 & 3 Anne, c. 11. tis enacted, That the Queen may by The Queen 1 
Letters Patents incozpozate ſuch Perſons as ſhe ſhall appoint, to 2 ee * 3M 
have a Common Seal, and perpetual Succeflion, and by the ſame, ana ſettle he 1 
o2 other Letters Patents, may limit and ſettle upon the ſaiv Cozpo- Fi Fraits \ 
ration, the Firſt Fruits of all Benefices Spiritual, fo2 the Augmen- er agen. 9 
tation of the Maintenance of Miniſters of the Church of England, tation of the 1 
officiating in any Church oz Chapel in England, Wales, o2 Berwick, era bl 1 
not ſufficiently provided foz, with ſuch Rules, and in ſuch Manner ctergy. © 1 
as ſhall be therein erpꝛeſſed. 3 ä bi. 
That the Statutes and P2oviſions touching the Levying, Pay- 1 
ment and Qualification, ſhall continue in Fozce as to the ſaid 1 
That this Ack ſhall not affeck o2 avold any Gzant, Alienation, oz Not to avoid 9 
Jncumbzance made ok, oz on the ſaid Firſt Fruits. And that all »»y former 1 
Perſons (except within Age, oꝛ Non ſane Memozy, o2 Women Co 8 
vert without their Pusbands) may give Lands, Tenements oz * 
my fc 1 
| 
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70. ther Qalue oz Payment in 
Payments of COVereD. N | N „ ba cane) ie | 
the Firſt And Note by Stat. q Anna, c. 24. All Benelices with Cure of 
. nk Souls, not exceeving the clear peatly Galue of 501. by the impꝛoved 
24. © Qaluation (the Tenth whereof by per Majeſty's Letters Patents, 
Ecclevaſtical dated 3d Nov. in the Third Pear of Her Wajefſty's Reign, are veſted 
i. inn a Co2poration,' by the ſaid Letters Patents, conſtitutey by the 


" Biſhops o That the Biſhops of every Dioceſe, Guardfans of the Spirituals, 
ae = ſeae vacante, and D2dinaries ok Peculiars, ſhould by Paths of two 
Value of Be. 02 moze credible Witneſſes, (which they, oz ſome Commiſſioned by 


Not to i. P2oviſo, That this Ack tall not diſcharge any Benefice with Cure 
formerly Of Souls, the Tenths whereof were granted to any Perſon in Per⸗ 
granted in petulty befoze the 3d of November fn the Third Pear of per Ma⸗ 
he! 8 jeſty's Reign, F 1715 | 
oe applied, That when any Part of the Firſt Fruits remaining to be diſpoſed 
c. to conti- Of ſhall be Diſpoſed of towards the Maintenance of any Miniſter 
nue for ever. gffictating in any Church o2 Chapel, ſuch Part ſhall ever be in like 
Manner continued to the Yiniſter from Time to Time, officiating 
in the ſame Church oz Chapel, who ſhall injoy the ſame fo? ever. 
ow IR Ack hall be taken in all Courts and Places as a pub⸗ 
YN 2 Pꝛoviſo, That this Aﬀ ſhall not be conffrued to avoid oz diminiſh 
&c.heretofore ANY Stipend 02 Penſion granted to any Perſon, and charged on the 
granted out of fuld Firſt Fruits: But in caſe it happen, that by diſcharging ſuch 
ne $f; (mall Benefices, the Firſt Fruits in any Dioceſe ſhall not be ſuffi: 
* a ctent to ſatisfy ſuch Sums they ſtand charged with, then the whole 
Firſt Frufts*thzoughout England ſhall be liable to make good ſuch 
__ _ Deficiencies. | 3 3 
| Sear. 6 Am. By Stat. 6 Ann. c. 27. All Eccleſiaſtical Benefices with Cure of 
All Eccles: Souls, not exceeding the clear yearly Galue of 50 l. by the im⸗ 
aftical Bene- P2OVen Ualuations (the Tenths whereof are not veſted in the Coz⸗ 
ices not ex, gation of The Governors of the Bounty of Queen ANNE, Ge.) 


ceedins e“ and the Jncumbents thereof, their reſpetive Heirs, Executoꝛs and 


per Annum, 


S Bi, Adminiſtrato2s, Siiceeſſozs and Sureties, ſhall be diſcharged from 
ergo the ſaid Firſt Fruits. And the aſcertaining the ſafd yearly Ualua- 


ever from | | 

Firſt Fruits, tions of ſuch Benefices hereby diſcharged, ſhall be as other Livings 
Oe. mentioned in 5 Ann. cap. 24. e 
Further Tine That the Certificates of the proper Owinaries into the Ex- 
Ke. dbhequer, of the yearly Ualue of Livings hereby intended 8 wag 


TELE th * 
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charged may be made at any Time bekoze 95 i of December Union of 
1700. NR 
'T That ſuch Certificates as ſhall be made into the Exchequer of the And ſhall be 
yearly Ualuation of Livings, intended to be diſcharged by the m bee ma 
ſato Ack 5 Ann. c. 24. bekoze the ſaid 24th of December 1705. ſhall be 2; ar 
as good as if made befoze the 25th of March 1708. And that 3 
Att ſhall. be taken and accepted as a publick Att. * : 
That every Archbichop and Biſhop (hall have four Years allowed Four Years 
them, when he oz they ſhall compound fo2 the ſame, fo2 the Payment 3 : 
of Firft Fruits, which ſhall commence from the Time of Reftitutfon and pinops, 
of the Tempozalities, and every Pear ſhall pay one fourth Part; and to pay their 
if he die oz be removed bekoze the four Years expire, he, his Belrs, un ruin. 
Executoꝛs and Admtniſtratozs, ſhall be dilcharged of fo much as was 
not payable befoze his Death oz Removal. . 
That Deans, Archdeacons and other Dignitarſes, ſhall compound #1; on 
fo2 their Firſt Fruits, as Refo2s-and Gicars have been accuſtomed 1... Arch. 
to do; and fi caſe of Death oz Removal within the Time allowed to deacons, e. 
Refo2s and Uicars fo2 Payment of Firſt Fruits, ſhall have the Be⸗ 18 
nefit allowed Refto2s and Utcars, by 1 Eliz. c. 4. fo2 Reſtitution of Frits, a. 


Firſt Fruits to the Cron. Rectors, Vi- 
By Stat. 1 Geo. 1. . 2. chap. 10. Divers Reaplations are made con- , Oe. 


cerning the Bounty of Queen Anne. Biſhops are impowered to inquire 
into, and return the Values of ſmall Livings not before aſcertained ; 
ſtipendiary Preachers or Curates, and Incumbents of Donatives are made 
capable of partaking of the Benefit of the Augmentation, and augment- 
ed Cures are made perpetual. The Act is very long, we therefore refer 
60 it. ; 
By Stat. 3 Geo. 1. chap. 10. The Letters Patent to the Governors of 
the Bounty of Queen Anne, &c. are in Part recited, and then the 
Archbiſhops and Biſhops are diſcharged from being Collectors of the 
Firſt Fruits and Tenths, to which they were appointed by Stat. 26 H. 8. 
and other ſubſequent Statutes. And it is enacted, That from the 26th 


of December 1715. there ſhall be but one Colleto? 0 Receiver 
thereof, For divers 1 ſee the Act at large. 


e _ | 
Of Union of Churchof*:5; FH, 2 "4 Hs 


HE EE Ways or Means, by which an Eccleſiaſtical Perſon " The extraor- 
may have a Title to a Benefice in the Church, are either by pro- _— ee 
curing an Union to be made of a Church to the Church or Benefice of 1. Union. 
which he was before poſſeſſed, or by cauſing another Benefice to be ap- 2: 4ppropri- 
propriated to him and his Succeſſors, as Incumbents of another Church, ---— _ 
or by Commendam recipere, At Common Law the Patron, Parſon and dam. 
Ordinary might make Union of two weak Churches, without the 

Conſent of the King, 5 Ed. 3. 26. if they were very poor, becauſe the 


King's 


by 
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Union of King's Concern was very ſmall, but if they were of reaſonable Value, then 
he | 6p the King's Conſent muſt concur, _ 8 „ RATS 
"pe In 11 H. 7. the Common Law would not examine by whom an 
Union was made; it was the making of Stat. 37. 31, Which gave 
Juriſdiction to the Common Law to examine, whether Unions were well 
nude 0 | 
. | Such an Union is commonly made in the Time of the Vacancy of the 
Church, for if the Church was full, the Act of the Ordinary could not 
prejudice the Incumbent; for by the Union, the Incumbency would be 
1 deſtroyed; therefore if the Church was full, the Conſent of the Incum- 
_ _ bent was neceſſary. But if the Church was full, and the Incumbent. + 
_ would not conſent, the Union could not be made de verbis in preſenti, _ 
_— but it might be made de verbis in futuro, quando vacaverit, &c. 6 H. 7. 
1 0 14. And after the Union, the Ordinary might compel the Pariſhioners 
Wo | to come to the Church to which the Union was made, and to pay their 
Tithes by Proceſs in his Court, and no Prohibition was grantable. Their 
1 Modus's continued good; the Pariſhes as to Taxes, Sc. continued diſtinct. 
1 3 . Hob. 67. The Reparations were ſeveral, but the Union made it one 
| 
! 


Church and one Benefice. The Patrons of united Churches have their 
Rights and their Poſſeſſions ſeveral ; by Powell J. in the Caſe of Reynold- 
ſon v. Blake and the Biſhop of London, 1 Ld. Raym. 195, 196, 197. 


+ =_ -. - In a 2rare Impedit for an united Church, after the Patron has had a 
_— | 6 q | 
4 Preſentation, he may declare that he was feiſed of every ſecond Turn, as 


in Groſs, S. C. 1 Ld, Raym. 200. by Treby C. J. 8 
Concerning the Union of two Churches into one, two Acts of Parliament 
have been made, viz. 37, H. 8. c. 21. and Car. 2. c. 3, the Words of 
5 which, ſo far as they touch this Matter, are as followeth: 


Union of two \ N pere in divers and ſundzy Places within this Realm of Eng- 
8 land, there be many and ſundzy Parſonages, the Glebes, 
lament, 373 Tithes, and yearly Revenues and P2ofits whereof be not ſufficient 
H. 8. c. 21. tg find a Pꝛieſt o2 Curate to ſerve, oz miniſter to the Pariſhioners. 
thereof, within a Mile oz leſs of the Church; of which pooz Parſo-, 
nages there is in many Places another Church pertaining to ano- 
ther Pariſh, ſtanding as neceſſary and commodiouſly fo2 the fcceſs of 
the Pariſhioners of the other poo? Pariſh, as their own doth: . EE 
And fozaſmuch as the Charges fo2 the Maintenance of two ſuch 
Churches and Chapels, with all manner of Reparations, Ozna⸗ 
ments, and other accuſtomed Duties pertaining to a Church, be 
much greater than may be well raiſed oz bozn amongſt ſuch poo? 
Pariſhioners, and might and ſhould be eaſed and remedied by the 
uniting and knitting of ſuch Churches in one: | 
It may therefoze pleaſe the King's Royal Majeſty, with the Allent 
of his Lozds Spiritual and Tempozal, and the Commons in this 
pꝛelent Parliament aſſembled, and by the Authozity of the ſame, that 
it may be enafed and eſfabliſhed, That an Union oz Conſolidation of 
two Churches in one, oz of a Church and Chapel in one, the one ok 
of what them not being above the yearly Qalue of ſix Pounds, as it is rated 
Velae. and valued at to the King's Highneſs, in the Court of the Firſt 
How diſtant. Fruits and Tenths, and not diſtant from the other above one Mile 
in any Place o2 Places within this Realm of England, may be from 
hencefo2th had oz made by the Aﬀent of the Ozdinary oz Ozdinaries 
of the Otoceſe where ſuch Churches and Chapels ſtand in; and by the 
Allents of the Incumbents of them, and of all ſuch as my juſt 
ight, 
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Right, Title and Intereſt to the Patronages of the ſame Churches Union of NE il 


and Chapels, being then of full Age: And that all ſuch Unions and CIA) 
- Conſolivations, had oz made of two Churches in one, oz ofa 
Church and Chapel in one, as is afozeſaid, ſhall be good, ſufficient, 
lawful, firm, fable, and available in the Law, to remain, indure 
and continue fo2 ever united and knit in one, in ſuch Manner and 
Fozm, as by Writing oz Critings under the Seals of ſuch Oꝛdi⸗ 
naries, Incumbents and Patrons, it ſhall be declared and ſet kozth. 97 
And be ft further enafted by the Authozity afozcſaid, That all Gr 
Unions and Conſolidattons of all Churches and Chapels, which have 
heretofoze been united oz knit together in one by the Aﬀent of the 
Ozdinaries, Incumbents, and true and lawful Patrons in Fee⸗ſimple 
of them, as is afozeſaid, ſhall alſo remain, and be from hencekozth 
adjudged and deemed in the Law, to indure and continue fo2 ever 
united and knit in one without any Diſſolution, Undoing, Unknit- 
ting, 02 Repeal of them oz any of them, by any manner of Means oz 
May. „ 2 . Mt, ; 
_ Saving unto the King's Majeſty, his Þeirs and Succeſſozs, all 2 1 
the Tenths and Firſt Fruits of all ſuch Churches and Chapels as be pin Fruits. 
heretofoze united oz conſolidated in one, oz that -hereafter ſhall be 
united and conſolidated in one, accozding to the lame, oz ſuch like 
| Rates and Ualuations as the ſame Churches and Chapels, oz any 
of them now are rated oz valued at to the King's laid Majeſty, in 
his ſaid Þighneſs's Court of the Firſt Fruits and Tenths; pꝛovided 
always, That all Unions and Conſolidations, and every of them 
hereafter to be had oz made of any Church oz Chapel, within any 
City oz Town Cozpozate within this Realm ok England, without the 
 Aﬀent of the Mapoz, Sheriffs and Commonalty of the City where 
ſuch Churches, Church oz Chapel be, oz ſhall be, oz without the 
Aſſent of ſuch Bodies Cozpozate of other Towns Cozpozate, where 1 
ſuch Churches, Church oz Chapel be, oz ſhall be, by the Names of = 
their Cozpozations in TUriting under their Common Seal, ſhall be 9 
clearly vold, and ok no Fozce noz Effect; any thing bekoze expzelled, 1 
o2 any Ozdinance, Law, Cuſtom oz Statute to the contrary thereof 
in any wiſe notwithſtanding. F | | 9 
Pꝛovided alſo, That where the Inhabitants of any ſuch pooz Pa⸗ rs 8 . = 
riſh, oz the moze part of them, within one Pear next after the Union * Una. 9 
02 Conſolidation of the ſame Parich, by their Writing, ſufficient in 9 
the Law, ſhall aſſure the Jncumbent of the ſaid Pariſh, fo2 the year- = 
ly Payment of fo much Money, as with the Sum that the ſain Pa 0 
riſh is rated and valued at in the King's Highneſs's ſald Court of 
the Firſt Fruits and Tenths, ſhall amount to the full Sum of 
Eight Pounds Sterling, to be levied and paid yearly by the ſafd Jn- 
habitants to the ſaid Incumbent and his Succeſſozs, that then all 
ſuch Untons oz Confolfdations hereafter to be had oz made of any 
luch poo? Pariſh as is afozeſaid, ſhall be void and of none effet; any 
thing Statuted 02 Dwatned to the contrary hereof in any wiſe not- 
withſtanding, . | | Mt 
- Paovided always, That this ſaid Pꝛoviſo ſhall not extend to any 
Union 02 Conſolidation of any Church oz Chapel, had oz made 
bekoze the making of this Statute; any thing in the ſaid P2oviſo. 
mentioned to the contrary thereof notwithſtanding, ' 7 
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„ as the ſettled, Pꝛoviſion fo2 Piniſters in moſt Cities 
17 Car.2.c.3. 1 and Towns Cozpozate within this Realm, is not ſutlicient toz 
Crur hein the Maintenance ok able Ministers fit koz ſuch Places, whereby 
ies and mean and ſtipendiary Preachers are entertained to ſerve the Cures 


Cities and 


Towns Cor- there, who wholly depending koz their Maintenance upon the good 
porate, 8c. Mill and Liking of their Audito2s, have been, and are hereby under 

Temptation ok too much | complying. and ſuſting their Doctrines 

and Teaching to the Þumour, rather than the Good of their Au⸗ 

ditozs, which hath been a great Occaſion. of Faction and Schilm, 

and of the Contempt of the Yiniſtry : The Lozds and Commons in 

Parliament aſſembled, being deeply ſenſible; of the ill Confequence 

thereof, and pioufly deſiring able Miniſters in ſuch Places, and a 

competent ſettled Maintenance fo2 them by the Union of Churches, 

4 which is alſo become neceſſary, by reaſon of the great Ruin of many. 

—_ | Churches and Pariſhes in the late ill Times, and otherwiſe, do there- 
_—_ fkioze moſt humbly beſeech your moſt excellent Majeſty, that it may be 
= - . enaded, and be it enafed: by the King's moſt excellent Majeſty, by 
| and with the Advice and Conſent of the Lozds Spiritual and Tem- 

po2al- and the Commons in this p2eſent Parliament aflembled, and 
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1 by the Authozity of the ſame, That fn every City oz Town Cozpo- 
7 rate, and their Liberties within the Kingdom ok England, and 
1 Dominion ok Wales, which have a Mapoz and Aldermen, and parti⸗ 
1 e cular. Juſtices of the Peace, by Charter 02 Commiſion, 02 Bailiff oz 
=_ Bailiffs, o2 other chief Dfficer oz Officers, and other Aſſiſtants by 
4M like Charter; and where two oz moze Churches 02 Chapels, oz a 
* ; Church and a Chapel, and the Pariſhes thereunto belonging, do lie 


within the ſaid Cozpozation oz Liberties thereof, conbenient to be 
united; in uch Caſes, the Biſhop of the Dioceſe where ſuch Pa⸗ 
riſh and Pariſhes are, with the Conſent. of the Mayoz2, Aldermen 
and Juſtices of the Peace, Bailiff 02 Bailiffs, o2 other chief Officer 
oz Officers, oz the majo2 Part of them, and of the Patron oz Pa- 
trons of ſuch Church oz Churches, Chapel oz Chapels, ſhall oz 
map, acco:ding to due Foun of Law, unite the laid Churches oz 
Chapels, oz Church and Chapel, oz any of them; and ſhall appoint 
at which Church oz Chapel, Churches oz Chapels, the ſaid Pa⸗ 
riſhioners and Inhabitants of the Pariſhes oz Places, to which the 
ſaid Churches oz Chapels, 02 Church and Chapel do belong, ſhall 
uſually meet fo2 the Mozchip of God; and which of the ſaid Churches 
02 Chapels, oz Church oꝛ Chapel, ſhall be united and annexed unto 
the other, which (alt be the Church p2eſentative, unto which all 
Heſentations (hall thereafter be only made, and unto which the 
Parichioners ſhall reſozt as their pꝛoper Church. And akter - ſuch 
Dwer made, the ſatd Churches oz Chapels, oꝛ Church and Chapel, 
ſhall actozdingly foz ever ſtand united. And the Pariſhioners, 
Landholders and Inhabitants of- the faid Pariſhes and Places be⸗ 
longing to ſuch Churches oz Chapels, o2 Church and Chapel o 
united and annexed, ſhall, as they, oz any of them become void, 
and from thencefo2zward, pay all ſuch Tithes and other Duties, as 
belong, oz did belong to the Incumbent of any of the ſaid Churches 
02 Chapels, oꝛ Church and Chapel ſo united and annexed unto! the 
Incumbent of the ſaid pꝛeſentative Church 02 Chapel, unto; which 
the ſaid other Churches oz Chapels, 02 Church o2 Chapel, ſhall be ſo 
united and annexed. we ol q 
2 | | nd 
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And it is hereby allo enafev, That notwithſtanding any ſuch Untdn ok 
Anion to be made by virtue hereof, each of the Pariſhes ſo united — 
ſhaſl continue diſtinſt as to all Bates, Taxes, parochial Rites, Pariſhes to 
Charges and Duties, and all other Pzfvileges, Liberties and gane ©: 
Reſpetts whatſoever, other than what is herein bekoze⸗mentloned 
and ſpecified, and Church-Wlardens ſhall be elecked and appointed 
koꝛ each Pariſh, as they were bekoze ſuch Union made. 36 | 
And it is farther enafed and pꝛobided, That where one oz moze when to 
of the ſaid Churches oz Chapels, oz Church and Chapel fo united take «#6. 
and annexed, ſhall be full at the Time of making luch Union, that 
the ſaid Union ſhall take effect fo2 every ſuch Church oz Chapel, 
upon the fitſ Avoidance after ſich Union made. Ind that the Preſentation 
ſeveral Patrons of the laid Churches and Chapels ſo united, ſhall > Turn, 
and may pꝛelent by Turns to that Church only which ſhall remain, 
and be p2eſeutative from Time to Time, in ſuch Ozder as the lad 
+ Biſhop, with the Conlent of the faty Mapoz, Aldermen and Juſtices 
of Peace, Baillff 02 Bailiffs, oz other chief Officer 02 Officers with- 
in ſuch Pariſhes, o2 the majoz Part of them, and of the Patron oz 
Patrons of ſuch Church oꝛ Churches, Chapel oz Chapels, ſhall de- 
termine and decree koz the Pꝛeſervation of their reſpecive Rights 
therein, Reſpeit being therein had to the Differences of the Ualue 
of the yearly Maintenance belonging to ſuch Churches oz Chapels, 
62 any of them, ſaving unto the King's Majeſty, his Heirs and Suc⸗ 
ceſſozs, all the Tenths and Firſt Fruits of all ſich Churches and lie of 
Chapels ſo to be united accozding to the Rates and Ualuations at Tents and 
which the faty Churches and Chapels are rated and valued, in the 13 
Ottice of Firſt Fruits and Tenths, in his Majeſty's Court of Exche- 
quer; and allo reſerving all Pꝛocurations and Penſions to all Per⸗ 
ſons to whom they are now, and have been kozmerly, oz ſhall be here⸗ 
after due and payable; any thing herein contained notwithſtanding. - 
P2ovided always, That no Union of Pariſhes oz Places to be Union © be 
made, by virtue of this At, ſha!l commence oz be effeftal in Law. regifred. 
until it be regiſtred in the Regiſter-Book of the Biſhop of the Dfo- 
ceſe, which the Regiſter is hereby required to do. | be | 
P2ovided always, That no Union made by virtue hereof, ſhall re ce Main: 
be good and effeckual, where the ſettled Maintenance belonging to tenance en- 
the Parſons, Uicars and Incumbents of the Church oz Chapel, © 12 
82 Churches 02 Chapels ſo united, ſhall exceed the Sum of One b 
hundzed Pounds per Annum, clear and above all Charges and Re: 
pꝛizes; unleſs the reſpective Pariſhioners, oz the majoz Part of them, 
under their Þands, defire otherwiſe. ele 
Pꝛovided always, and be it enaſted, That every Mfnifer ſettled Miniger to bs 
as afozelaid, the Incumbent of any Church oz Chapel, oꝛ Churches Graduate. 
and Chapels united accozding to this Ack, ſhall be the full and 
lawful Incumbent thereof to all Jntents and Purpoſes, ſo as ſuch 
Miniſter be a Gzaduate in one of the Univerſities of this Kingdom. 
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Before either of theſe Statutes were made, it was lawful for the How poor 
Ordinary, by the Aſſent of the Patrons, to unite or conſolidate two Churches 
Churches; and this by Gaudy and Fenner, without the King's Licence 1 5-H 

_ precedent, or Confirmation ſubſequent, eſpecially if the Churches were E : 
Poor: But, ſay they, the Ordinary, with the Conſent of the Patrons, 
without the King's Confirmation, could not have made an Union of 
Churches, which had fufficient to maintain an Incumbent each of them 


by 
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Union of. by itſelf; but by the Conſent at the King, Patrons: and Ordinary, an 
bade Union may be made of any Churches, of whatſoever Value they be; 
e the Ordinary is the principal Actor in the Union, and if the King's 
Conſent be either precedent, or A Krone it ſufficeth. 40 E. 3. 28. 4. 

50 E. 3. 26. 32 H. 6, 22. we As 9 H. 6. 22. Br. Abr. Ap. 
propriation, &c. 2 Mich. 38. my Eliz, Auſten and Twine's Caſe, Roll's 

Abr. þ. 778. the ſame Caſe, Moor 408. 1 661. and 3 Cro, 500. 

Parſon's Law, c. 28. And ſo it doth Uke to have the Patron's Conſent 

before the Union; for it is not material which of them doth begin the 

Union, if the Words be ſufficient, although that the Ordinary be the 

principal Agent; for that he faith, Unimus, and hath the Cure of the 
The Civili- Souls. Roll's Abr. p. 778. But the Civilians, Doctor Steward and 
ans Opinion. Poctor Crompton, agreed, that by the expreſs Text of the Canon Law, 
the Ordinary with the Patron's Aſſent might have made an Union of two 

Churches, although either of them were worth One hundred Pounds 

per Annum, and ſufficient to maintain a Miniſter by itſelf, and that ſuch 

Unions might have been made without the Pope's Confirmation: And by 

Steward, if an Union had been unlawfully made by the Pope's Confirma- 

Upon a pre- tion, it had been for ever good; and ſuch Authority as the Pope had, the 
= "_ King now hath by the Statute : But Crompron ſaid, That an Union made 
upon a ſuppoſed and pretended Poverty, which appears to be falſe, and 

the Ordinary to be deceived, is void; and ſo if a Surmiſe be, that the two 

Churches be diſtant but one Mile, that there are but few Inhabitants, and 

that one of the Churches is in Decay, the Surmiſes being falſe, the Union 

is void; and if the Inhabitants of one Pariſh do ſue in the Spiritual 
Court, to compel thoſe of the other Pariſh to come to their Cburch, a 

Mich. 9 & Prohibition lies. Mich. , 10 Car. Sir Robert Mordent and Dobhon 8 
Co We Caſe, Roll's Abr. p. 2. 778. However, the Court at length agreed, 
| [That ſuch Unions, as might haye been lawfully made before Statute 37 H. 


what Unions 
may be. 8. c. 21. may at this Day be made, and that ſuch Authority is not taken 


away, nor reſtrained, but limited what Union may be made without the 
Statute in the the King, becauſe the {aid Statute is in the Affirmative, and not with 
Afirmative. \ Negative, and then a Statute never takes away the Common Law. 
33 H. 8. Dyer 50. 4 & 5 Philip and Mary, Dyer 135. And ſo the 
Way of uniting Churches at Common Law, before the Statute, remains 
good at this Day. Tin. 37 Elia. Auſtin v. Twyne, 3 Cro. 500. Roll's 
2 Abr. 778. But Moor 661. reporting the ſame Caſe, ſays, that it was 
agreed, That if one of the Churches be not of the Value of 8/7. 

Annum, or under, no Conſolidation can be made after the Statute 37 H. g. 
but the Report according to Croke is more to be relied on; for what Moor 
reports here as the Reſolution of the Court ſeems to be only the Opinion 
of Popham, who did hold that Opinion contrary to the other Judges, 
but he after ſeemed to wave his Opinion, and conſented to. the Judgment. 
Hobart declares his Opinion, That if a Man hath one Benefice with 
Cure, of the yearly Value of 8 J. or above, he cannot, without Qualifica- 
tion and Diſpenſation, procure another with Cure to be united to it after, 


Diſpenſation. 

though they make but one Benefice, and this by reaſon of the Statute 
21 H. 8. c. 13. Colt and Glover's Caſe, Hob. 158. But I rather think, 
Unions for that the Statute is not-prohibitory of perpetual Unions, but hath reſpect to 


Life, Sc. temporary Unions only, as for the Life of one Incumbent, which 4 
Archbiſhop may make, and ſometimes hath made. Micb. 41 Elia. 
v. Page and Biſhop of London, 3 Cro. 719. In which Caſe, I fupno 
that the Churches are not ſo much united together, as that the Inhabitant 


of the one Church ſhall be 7 to hear Divine Service, &c, in the 
2 other 
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other Church, as united in the Incumbent; but only that the Incumbent, Union of , =_ 
may have the Profits of both, and provide for the Cure of both during 2 | I 
his Incumbency, and the Churches do remain diſtinct Cures notwithſtand- 1 _ 
ing; and after the preſent Incumbent's Title ceaſeth, ſhall be capable of = 
diſtin&t Incumbents again, as formerly. 1 . I 
The Clauſe in the ſaid Statute 17 Car. 2, c. 3. which provides, That Q. of this # | 
all Unions, and every of them hereafter to be made in; cozpoꝛate —_— 
Towns, without the Conſent ok the Pagiſtrates, ſhall be clearly | 9 
void, any thing befoze expzeſſed, oz any Owinance, Law, Cuſtom ix 
o2 Statute to the contrary thereof in any wile notwithſtanding, 6=Q=_ "1 = 
ſeems to me to extend to all Unions whatſoever that ſhall be made, viz. os 3M 2 
as well to thoſe which ſhall be made with the King's Confirmation, as 1 3 
unto thoſe that ſhall be made according to the Direction of this Statute, [ 1 E 
becauſe the Words thereof are general, and with a Non obftante.  (Quyere.) | b | 1 
If the Churches, or Church and Chapel be in two Dioceſes, both Or- If two 15 =_ 
dinaries muſt concur to make the Union, 11 H. 7. J. 8, and 26. in avg rs = 
Grendon's Caſe, Plow. 497. b. and ſo muſt both Patrons in all Unions, * | 
11 H. 7.8. 6 H. 7. 13. 46 J. PL 4. 30 E. 3. 26. 48 E. z. 28. | 


And if either of the Patrons be a Biſhop, the Aſſent of his Dean 21 
Chapter muſt be alſo had. Paſcb. ro Car. B. R. Leigh and Hellier's 
Cale, Notts: dr. 2, £. 29%. „„ 15 
A Church may be united unto another before it be void, if the Words Union before 
be proper for that purpoſe; and he that hath the Church to which the enger 5 
other is united, may enter into the Church ſo united, when it doth be- ; 
come void, without any other Donation or Induction, as was done, when 
a Chapel being full was united to Magdalen College in Oxford, 11 H. 
7. 8. yet it is (aid, that an Union ought to be made when the Church is 
void, or elſe the Union is void, and that the Law is the ſame as to an Ap- _ 
- propriation; by Keble Br. Abr. Appropriation, &c. 5. For an Appro- Appropria- 
priation may be made by apt Words, when the Church is full, viz. by 
Words which may ſerve to appropriate it after it becomes void. Greendon 
v. Biſhop of Lincoln, &c. Plouden 499. 6. That Unions may be made 
when the Churches, or one of them are full, purſuant to the before re- 
cited Statutes, appears by the expreſs Words of Stat. 17 Car. 2. and is 
implied in the Words of Stat. 37 H. 8. where the Conſent of the Incum- 
bent is directed to be had in ſuch Unions, If the Patron of the Rectory 
of A. having purchaſed the Advowſon of the Rectory of B. and at all 
Times after hath preſented to the Church of A. cum Capella de B. yet ſuch 
Preſenting Time out of Mind, ſhall not make, or have the Effect of an Where Pre- 
Union, but the Church of B. ſtill remains a diſtin Church, and ſhall . 
go in Lapſe notwithſtanding ſuch Preſenting, and the Freehold thereof Union 
will be in Suſpence, and not in the Patron as Diſſeiſor; for the Patron's 
Entry in the Vacation doth not gain any Freehold. Savile, f. 17. Caſe 46. | 
Upon an Union made, it muſt be appointed who ſhall. preſent next Appointment 
after the ſaid Union, one of the Patrons, or both, or jointly, or ſeverally ou the Pre- 
by Turns, and upon ſuch Union and Agreement made by Inſtruments or 
Writings, under the Hands and Seals of the Patrons, Ordinaries and In- 
cumbents, (if the Churches be then full) each of the Patrons, if he be 
diſturbed, may have his Qzare Impedit. And altho' by the Union the 
Incumbency of one Church be loſt and extinguiſhed, yet the Patronage patronage 
doth remain till in Being; and therefore if an Annuity. be granted out of remaineth, 
the Church of B. and afterwards the Church of B. is united to the 
Church of A. if the Grantee of the Annuity doth releaſe to the Patron 
of the Church of A. the Annuity is not 97 extinct, but a Releaſe to 
YO N. e e eee, 
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Unfon of the Patron of the Church of B. will extinguiſh the 1 Parſons 
2 Law 272, Vet if a Writ of Annuity for the Recovery of this Annuity 


be brought againſt the Incumbent, he muſt be named Incumbent of the 
Church of A. to which the Church of B. is united, and not of B. for that 
there is no ſuch Church in Being. 11 H. 6. 33. 4. 14 H. 6.14.56, If 
Prebend to a the Poſſeſſions of a Prebend be united unto a Deanery, yet the Prebend 
Deanery* jtſelf remains in Being as to the Office, and as diſtinct from ſuch Deanery. 
Church unto Dyer 10 Elz. 273. But if a Church Parochial be duly united unto a 
a Prebend. Prebend in a Cathedral Church by the Biſhop, &c. and a Clerk is col- 
| lated to the Prebend, and after inſtalled in the Cathedral, although that the 
Pariſh Church be not in the fame Dioceſe with the Cathedral, yet the 

Clerk thereby hath Poſſeſſion thereof, without any Preſentation, Inſtitu- 

tion or Induction, becauſe by the Union, the Pariſh Church is become the 

Corps of the Prebend. Paſch. 10 Car. B. R Leigh and Hellier's Caſe, 

Koll's Hr. P. 2. p. 357. And a Chapel it ſeems may be united to the 

Chapel to2 Preſident and Scholars of a College and their Succeſſors, as was agreed 


Ciollege. by all except Townſend, who faid that a Thing united ſhall be united to 


a Thing of the ſame Nature; and the Chapel and College being dead 
Things, might therefore be united, but not a Chapel to the Preſident, &c, 
Br. Appropriation, &c. 9. After an Union is made,. if any Queſtion 
doth ariſe concerning the Validity thereof, this may not be tried in the 
Trial in Spi- Temporal, but only in the Spiritual Court, unleſs fuch Union as is re- 
ritual Court. ſtrained by the Statutes aforeſaid, Trin. 47 Eliz. Auſtin v. Tayne, 
3 Co. 500, Where there are Patrons of united Churches, each hath the 
> hots Advowſon in his Turn, but his Writ of Right muſt be de medietate 
Advocationis. 1 Ld. Raym. 197. by Powell J. in the Caſe of Reynoldſon 

v. Blake and The Biſhop of London. 

By the Union of two Churches Parochial, the Pariſhes were not thereby 
united, but remained diſtinct as before; and the Reparation alſo continued 
to be ſeveral, Hob. 67. But by the Statute 4 5 V. & M. c. 12. the 

Pariſh united Pariſhioners of the Church united are made Contributory to the Repairs 
to be Contri-. and Ornaments of the Church to which the CERT! 1s made, T he Words 
| Korg 3 which Statute are as followeth : 
4 & 5 M. 8 CUhereas by an Add of Parliament, made in the Seventeenth Pear 
3 of King Charles the Second of Bleſſed Memozp, P2oviſion was made 
towards Re- ko; the uniting Churches in Cities and Towns Cozpozate: And foz- 
pairs, Se. aſmuch as ft is highly reaſonable that Pariſhioners of Pariſhes 
whole Churches are demoliſhed, and either befoze oz afterwards 
united to other Churches, ſhould be Contributozs towards the Re- 
pairs and other Parochtal Charges of ſuch other Church, to which 
by Cirtue of the ſaid Aﬀ they are united; 

Therefo2e be it enafed-by the Ring and Queen's moſt Excellent 
Majeſties, by and with the Advice and Conſent of the Lozds Spiri⸗ 

- tual and Tempozal, and Commons in this pzeſent Parliament afſem- 

* bled, and by the Authozity of the ſame, That where any Churches 
heretofo2e have been, oz hereafter ſhall be united by Ufrtue of the 
ſatd AX; and one of the ſaio Churches fo united was at the Time 

of ſuch Union, oz ſhall afterwards be demoliſhed ; that in all ſuch 
Caſes, as often as the Church which was oz ſhall be made the 
Church Pzeſentative, and to which the Union was oz ſhall be made, 
ſhall be out of Repair, oz there ſhall be need of decent Oznaments 
coz the Perfoꝛmance of Divine Service therein; that the Pariſhioners 


of the Pariſh whole Church ſhall then be down 02 demolithed, oo 
ear 
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bear and pay, towards the Charges of ſuch Repairs and decent Agjoy, of, 
D2naments, ſich Share and Pꝛopoztion, as the Archbiſhop oz EX 
Biſhop that ſhall make ſuch Union ſhall by the ſame Union dit: 
reſk and appoint; and fox want of ſuch Direction and Appoint- 
ment, then one Third Part of ſuch Charges of the Repairs and 
decent Oznaments which ſhall be made oz p2ovided.; and the 
ſame ſhall be Rated, Tared and Levied; and in Dekault thereof, 
ſuch Pꝛoceſs and P2oceedings ſhall be had and made againſt him 
o2 them, as if it were fo2 the Reparation and finding decent O2- 
naments fo2 their own Pariſh Church if no fuch Union had been 
made; any Law, Cuſtom, Atage oz Opinion ta the contrary 
heretofoze notwithſtanding, 4 & 4 V. & M. cap. 12. But this Sta- 
tute extends only to Unions made by Vertue of the Statute 17 Car. 2. 
as appears by the expreſs Words of it, ſo as to Unions made in other 
Caſes, the ſame ſtill remains as it was, viz. the Pariſhioners of the 
Church united are not contributary to the Repairs and Ornaments of 
the Church to which the Union is made, according to Hobart 67. 
neither can they, I ſuppoſe, bury their Dead there, but mult provide 
Burial-Places for themſelves, as before the Union made. 1 

By Stat. ꝙ Ann. ch. 22. a new Impoſition was laid on Coals and Culm 
to be brought into the Port of London before the 29th Day of Septem- 
ber 1724, to be appropriated, &c. for the building of 50 new Churches 
with Towers or Steeples; for purchaſing of Scites of Churches, Church- 
yards and burying Places in or near London and Weſtminſter, or the Sub- 
urbs; for making ſuch Chapels and Churches, as were then already 
built, and capable thereof, Pariſh Churches; and for purchaſing Houſes 
for the Habitations of the Miniſters of the ſaid Churches; and for ap- 
plying 4000 J. per ann. towards repairing and finiſhing Weſtminſter Ab- 
bey, and 6000 J. per ann. towards finiſhing Greenwich Hoſpital and 
Chapel there, and to no other Uſe. 7 

And it is thereby enacted, that 50 new Churches ſhall be built with 
Towers, &c. whereof one to be in the Pariſh of Eaff-Greenwich. 

And the ſame Act (reciting that in ſeveral Pariſhes near the ſaid Ci- 

1 ties there are ſome Chapels erected for the Publick Worſhip of God, as 

1 eſtabliſhed in the Church of England, which are fit to be converted 

1 into Pariſh Churches, and to have Diſtricts of Pariſhes aſſigned to 

3 them, but that ſeveral are built upon Terms for Years, &c.) enacts, 

| I] that ſuch of them as are fit and proper, be made Pariſh-Churches, | 

=_ And by the ſame Act ꝙ Ann. ch. 22. the Queen was enabled, by Let- 

Ti ters Patent to appoint Commiſſioners, who were to aſcertain the Bounds 

E of Pariſhes to be made, and to inform themſelves of many Matters men- 

3 tioned in the Act, and to make a Report thereof to the Queen before the 
2 5th of December 1711. e ; 

Stat. 10 Ann, cap. 11. recites the foregoing Act, and that the Com- 
miſſioners had been appointed, but could not perfect their Matters within 
the Time limited in the Letters Patent, and then enacts, that they may 
meet and perform all Things in that or the preſent Statute, until they 
ſhall have compleated the ſame. | 

And they are hereby impowered to purchaſe Lands, &c. for new 
Churches, Church-yards and Miniſters Houſes, to be conveyed to five 
or more of them, and their Heirs, for theſe Purpoſes. And the Com- 
miſſioners are authorized to build the Churches, and to convert Chapels 
into Churches, and to provide Houſes for the Miniſters, and to incloſe 


the Church-yards ; and they may provide more Cemeteries than one for 
| a 
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1 Union of 'a Pariſh; and: wherever they purchaſe HP for 8 "iy any 
in Churches. new. Pariſhes, it ſhall, after Purchaſe and Conſecration, be deemed Part 
N of the Pariſh for the Uſe of which it was purchaſed, &c. and ſhall be diſ- 
Y charged from Rates and Taxes to the other en out of which it was 
pf f taken. 
Ii By the ſame Act 10 Ann. ch. 11. two or more of the 1 
1 are impowered, by Writing on Parchment under Hands and Seals, to be 
4 inrolled in -Chancery, to aſcertain the Bounds of the Scites of new 
i Churches, and Miniſters Houſes, and Church-yards, and new Pariſhes, 
4 to be diſtinct Pariſhes for ever, except as touching Church Rates, Relief 
9 of the Poor, and Rates for the Highways, is herein after provided. And 
i ns Commiſſioners, or five or more, may by Inſtrument inrolled in Chan- 
1 take a Diſtrict out of any of the large Pariſhes. in and about Lon- 
1 Fo and Weſtminſter, where any new Pariſh ſhall be made, and unite 
4 the ſame to any other leſſer Pariſh next adjoining thereto, wherein a 
1 Church is already erected. 
4 By the fame Stat. 10 Ann. >: 12, there ſhall be a Rector (with Suc- 
4 ceſſion) of every new Pariſh. The firſt to be appointed by the Queen, 
2 and the Freehold of the Churches, Church-yards and * Miniſters Houſes 
L are to veſt in them ; and they are inabled to purchaſe to them and their 
_ Baucceſſors not exceeding 200 J. a year each. | 
mm By the fame Act five or more of the Commiſſioners may inform them- 
ms Re ſelves of the Right of Advowſon, &c, of the Church from which any 
_ 0 Diſtrict ſhall be taken, and to agree for the more effectual dividing the 
WW. 5 Pariſh, Tithes, &c. to take place after the firſt Avoidance, and for ſet- 
1 oe tling the Right of Patronage of the new Churches. And all ſuch Agree- 
1 ments, with the Aſſent of the Ordinary, in Writing, Sc. inrolled in 
1 | Chancery, ſhall be binding. And Bodies politick, Guardians to Infants, 
kJ Committees of Lunaticks and Ideots, Executors, Adminiſtrators and Tru- 
xz ſtees, are impowered to contract. with the Commiſſioners, or five of them, 
1 | for Sale of Lands, and for ſettling the Right of Patronage, But this is 
1 to be done upon Petition to Chancery, which Court is to direct how the 


Money is to be applied for the Benefit of the Infant, Sc. The Crown 
in every ſuch new Pariſh, in the mean time, and antil ſuch Agreement 
and Settlement can be made concerning the Patronage thereof, may name 
from Time to Time the Rector of ſuch new Churches to ſucceed therein. 
And all Rectors (except where the then preaching Miniſters of Chapels 
are by this Act made Rectors) ſhall be preſented and inſtituted, or col- 
lated and inducted, as other Rectors, Cc. and ſhall perform all Matters 
for qualifying or intitling themſelves ; and they and their Churches and 
Church-wardens ſhall be ſubject to ſuch Juriſdiction | and Viſitation as 
other Churches, &c. 

Provided not to extend to 1 the Succeſſors of the neoſont Rectors, 
&c. of the preſent Pariſh Churches, out of which any Diſtrict ſhall be 
taken, of any Tithes, &c. belonging to them, until ſuch Agreements be 
made, Ge. 

Provided alſo not to extend to alter the Property of any Proprietor 
of any of the Chapels which ſhall be made Pariſh Churches, or in the 
Pews in the ſame, without the Conſent of the Proprietor, Provided, if 
any of the ſaid Proprietors be minded to ſell their Properties in any of 
the Pews in the ſaid Chapels, they ſhall ſell only to the Inhabitants of that 

new Pariſh. » 

By the ſame Act 10 Ann. ch. 11. the firſt Church-wardens and Over- 


ſeers for the Poor, Scavengers and Surveyors for the Highways, and other 
2 Pariſh 


3 y 9 0 HAST TOC, — MY TY S__ = "DS. . OS ek AS > Sow © — = r A. > ER Lab = ow CLANS ent ad K de aA 00 S * 
8 — jo = hy 3 = 2 'F = o 4 = dang ka : 2 pb : fs 3 « 
— p A - 8 A 5 J — 9 - &) <<. 1 VAR _ 42 . - - . — 
. ap . oy” — 4 : . 4 ma; 95 2 > SL 3 . 
D n * "Wy. 8 - - N. 2 85 ** 1 x DIET k — 1 5 SRI 8 1 6 
re e mT RT . r KKK c ꝗ ĩ»W c Rs Sn IE N 
— 299 2 — — ——: 8 + Ne - 0 PANS 5 * r LE * 2 3 = 8 - 
** . — — 3 DS 38 — — D I — W 7 = —— A 9-1 a ; 4 — 12 „ 1 b 
r R * Arr. 2 n FRO ela r N p SS N TOTES l 2 ER, "7 
3 GED rt 5 9 —— v 2 er 3 — — n 3 * A N - 9 W 64S ACS. Tat LIDO 1 5 r iS - y 
— ö rr RY 57 : e r r * e Cf OED BU ISLAS oe PEI NTT IR: 4 . 7 
, rennen, . * en BE ͤ ²ð⅛ do art Ep De acthee? E . So Pas Ä 5 ier erer . 5 : 
* 9 9 CINE ＋ * en P AN * > Nt - er 2 . * Y Th tans Ze 
8 r e pO 5 ee, ee c RN 5s: Py 
— . O N W N * 22 £ 2 ö r een * 
5 . \ 3 2 * REED = — 2% 10 Nr 9 rn * 
"4 * . 
- 


= 
TY. _ f, 
2 . C 
n 
reer 


— - 

tn _ — 

* . 
4 Py hg PG 
* 


1 . h — 5 5 85 3 4 i 
Cap. 1 6. A ho Complete Incunibont.. 18 4 i 
Pariſh Officers for every ſuch new Pariſh, ſhall by five or more of the Unſon of | WI 
Commiſſioners be elected out of the Inhabitants within a Month after ry —_—__ 
Conſecration of the Church; and all the ſucceeding Officers (ball be.” | i 
choſen, c. annually according to the Laws now in Force. 17 9 
By the ſame Act five, &c. Commiſſioners, with Conſent of che Ordi- 2M 
nary, by Inſtrument, Ge. may name a convenient Number of ſufficient - 
Inhabitants to be Veſtrymen in each new Pariſh; and if there be no ſe- = 
tect Veſtry in the preſent Pariſh, then they are'to have ſuch Powers as the - 
Veſtrymen of the Pariſh of St, Martin in the Fields now have; and i 
from Time to Time, upon Death, Removal, &c. of Veſtryman, the Ma- 
jority of the reſt are to elect a fit Perſon, Ge. . 
Provided that all Parochial Cuſtoms, Ge. now in Force within any pre- 1 
ſent Pariſh which ſhall be divided by Virtue of this Act, ſhall continue BY 
in Force in each Pariſh, ſo far as not inconſiſtent with the Laws, and the - 
1 Intent of this Act. a | Wo 
MH 5 By the ſame Stat. 10 an. cb. 1 I. five or more of the Commiſſioners, = 
= wit Conſent of the Rectors, &c. Church-wardens, &c. and Veſtry, o 9 
=_ twenty principal Inhabitants of the preſent Pariſh in which there is no let .* 
Veſtry, from which any Diſtri& is taken, and of Pariſh to which ſuch 9 
Diſtrict ſhall be appointed, or Rectors, Ge. Church-wardens, -&c. and = 
Veſtrymen, Ce. with Conſent of Ordinary, by Inſtrument inrolled in WB 
Chancery, may make a perpetual Diviſion as to Church Rates, Poor, 1 
Highways, and other Pariſh Rates, and ſettle an annual Sum in. reſpect Wi 
thereof, or for Equality of Diviſion. Provided, in the mean Time until 1 S 
ſuch Agreement for ſuch Rates ſhall be made and take Place, the Pa- . 
riſh Rates, Sc. ſhall be aſſeſſed through all Parts of the preſent Pariſh: = 
The ſame Act makes further Proviſion for ordering the Rates in the Pa- 9 
riſhes to be divided, until further Diviſions be made; for which ſee the Act. =. 
The fame Act has a Saving for Eccleſiaſtical Laws and Juriſdiction. 9 
By the ſame Act one of the e en is to be built in alt- 
Greenwich. | 
By the ſame Act 10 Ann. ch. 11. Power is zen to the Brinn before 
29th September 1712, to make new Letters Patent to Commiſſioners,” and 
chen the Powers to the former Commiſſioners are to determine. 
By the fame Act, no Burial ſhall be in or under any of the new Churches; 
and five or more Commiſlioners may aſcertain Burial Fees for the Ceme- 
teries to be purchaſed, 
The fame Act concludes with Aa | Clauſe for rebuilding the Church of 
St. Mary Woolnoth. 
By Stat. 12 Ann. Sefſ. 1. ch. 17. Proviſion is made for the Scite of a 
new Church in the Strand; and the Right of Preſentation to Churches and 
Chapels in Stepney Pariſh is reſtored the Principal, &c. of King's Hall 
and College of Bragen- Noſe in Oxford. 
There have been many other Acts within 30 years laſt paſt for rebuild- 
ing or endowing of particular Churches, &c, but as they reſpectively con- 
cern only the Inhabitants in thoſe Pariſhes, it ſhall ſuffice barely to men- 
tion them, that Perſons who have Occaſion may be enabled readily to find 
them, 3 8 I 8 | 1 
1 concerning St. Michael Curnbil. 2 ve [= 
4 Geo. 1. c. 13. Rebuilding St. Giles's in the Fields, © | —_ 
5 Geo, 1. c. 9. continues the Duties for building Churches, Ce. 1 
12 Geo. I. c. 39. provides for the Rector of St. Mary le Strand. bo 
13 Geo. 1. 4. 35.9 Rebuilding Cree or Chrift-Church, London, and | al i 
1 viding for Curate. | | "x 
1 Geo, 2. /e. c. 5. concerns Milbank Church and Rector. | 5 il 
Ccc | 2 Geo, 6 
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190 The Clergy-Mans Law: Or, Cap. 17. 
Appropuia- 2 Geo. 2. ch. 10, Stepney. | | 
N 2 Geb. 2. ab. 16. gh. Chapel. io by fs e AO I 

Hos 2 Geo, 2. ch. 30. Stepney Pariſh. | „ 1 

3 Geo. 2. ch. 3. St. Mary Stratford. "fi Sa s 
3 Geo. 2. ch. 17. Limehouſe. | DO age a Et 
3 Geo 2. ch. 19. Bloomſbury, St. Giles. be 5 $9 I 
3 Geo. 2. ch. 33. Deptford Church. 
4 Geo; 2. cb. 20. Graveſend Church, 
5 Geo. 2. ch. 4. Nooluich Church. 
6 Geo. 2. ch. 8. St. George Bouthnuark, 
6 Geo. 2. ch. 11. Hor/lydown Church. 
6 Gebo. 2. ch. 19. Tiverton Chapel, 
6 Geo. 2. ch. 2 2. Olglrerr Church. 
7 Geb. 2. en Bablack in Couentry. 19 
8 Geo. 2. ch. 27. St. Leonard Sboreditccg. 
9 Geo. 2. ch. 22. Gainſbourough Church, = 
Io Geb. 2.:ch. 18. Sf, Olave Southwark. 
10 Geo, 2. ch. 21. Towcefter Church, 
11 Geo. 2. ch. . All-Saints, Worceſter. 
11 Geo. 2, ch. 13. Rotherhithe Church. 
11 Geb. 2. ch. 21. Chrift-Church, Surrey. 
11 Geo. 2. ch. 23. St. Leonard Shoreditch. 
12 Geo. a. ch. 4. St. Nicholas, Worceſter. 
12 Geo. 2. ch. 7. Ealing Pariſh Church. 
12 Geb. 2. ch. 9g. Moolwich Church. 

jr 12 Geo. 2. ch. 17. St. Catherine Coleman. 

5 a | | | TJ Geb. 2. ch. 12. Sheffield Chapel. To | 

=_ | . 14 Geo. 2. ch. 5. Nether Knutsford Church. 

by 1 | 134 Gee. 2. ch. 15. Gainſborough Church. 

1 | 14 Geo. 2. cb. 26. Market Street Chapel. 

3Y 14 Geo. 2. ch. 27. St. Botolph's Church, 

12 | 165 Geo. 2. ch. 12. St. Catherine Coleman. 

—_ 16 Geo. 2. ch. 28. Bethnal Green Pariſh. 

1 1᷑38 Ges. 2. ch. 3. Kings-Iynn Church. 


_ 
= 
-z 19 Geo. 2. ch, 15. Bethnal Green Pariſh. 


CHAP. XVII. 
Of Appropriations ; and of Vicarages a 


their Endowments. 


2. Appropri- —_— 3 
2 — : HE ſecond 1 Way or 1 by which a Title to an 
eccleſiaſtical Benefice may be had, is by procuring an Appropria- 
tion to be made of a Benefice to an Eccleſiaſtical Perſon and his Suc- 
ceſſors, of ſome Church Preferment of which he is poſſeſſed, An Ap- 
Propriation can be only made to a Body Politick or Corporate Spiritual 
that hath Succeſſion, Ba thereby that Eccleſiaſtical Body is perpetual In- 


cumbent of the Benefice ns and for ever ſhall enjoy all Glebe, 
2 Tithes 
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Cap. 17. be Complete lucumbent. 
Tithes and other Profits belonging thereto, and hath therewith the Appꝛopzia⸗ 
Charge of the Souls belonging unto the Pariſh where the Church ap- wy 
propriated is; upon which it is, that an Appropriation regularly ought 
only to be made to a Spiritual Perſon, or at moſt, to aggregate Bodies To Spiritual 

iritual that conſiſt of Prieſts; in that there is no Difference betwixt Perſons. 

a Church Appropriate and not Appropriate, ſaving that a Church' appro- 

priated is annexed to the Corporation or Perſon to whom it is appro- 

priated, and his or their Succeſſors for ever; but a Church not appro- | 
priated, is had only for the Life of the Incumbent thereof ; and there- 1 a 
fore, thoſe that have Appropriations, can no more grant their Title of : 
Appropriation to others, whereby to make the Grantees become perpe- Not grants: 

' tual Incumbents of them as Appropriators, than Incumbents of Churches ble over. 

preſentable can convey by their ſole Act their Incumbencies to others; 
but both may equally make Leaſes of the Profits thereof. 

To the making of an Appropriation, it is requifite; Firſt, that the Requiſtes to 
Right, Title and abſolute Inheritance of the Advowſon of the Church the | com 
appropriate be in ſuch Spiritual Bodies Politick or Corporate to whom Ss, 
the Appropriation is made, and who thereby is to be perpetual Incum- : 
bent of the Church, for otherwiſe ſuch Spiritual Body is not capable of 
the Appropriation, If one (as a Church-man) being a Spiritual Corpo- 
ration, is ſeiſed of an Advowſon, to him and his Heirs, doth purchaſe 
Licence of Appropriation, and gets the Church appropriated to 8 and 
his Succeſſors, the Appropriation is void, and the Advowſon will deſcend 
to his Heirs: For in this Caſe, if he would have the Church to be ap- 

a propriated to him and his Succeſſors, he muſt firſt alien it to another, 
and then, after Licence of Mortmain, repurchaſe it to him and his Alienation 
Succeſſors. Hugh's Abr. tit. Appropriation. 38 H. 6. 21. a. Br. Abr. ahne 
Appropriation, &c. 3. 14 H. 4. 14. And if the King doth grant to a main. 
Spiritual Corporation, to hold a Church to their proper Uſe for ever, of 
which Church the King himſelf is ſeiſed of the Advowſon at the 
Time of the Grant made; this ſhall not enure to a Grant of 
the Church or Advowſon, and then to an Appropriation, but the King King's 
is deceived, and the Grant is void. Roll's Abr. 2. p. 196. Grant void. 
It is alſo requiſite, that the Conſent of the Ordinary be had thereto, Conſent of 
who in Law is looked upon as the principal Actor, becauſe the Act the Ordinary; 
of Appropriation is a Thing Spiritual, and the Ordinary hath the Spiri= 
tual Juriſdiction ; and it is alſo ſaid to concern the Souls of the Pariſhi- 
oners, of which the Biſhap within his Dioceſe hath Charge; alſo the 
Bifhop hath an Intereſt in reſpect of Lapſe. Roll's Abr. 1. p. 238. 6 Ed. 3. 

Quare Impedit 197. And that which the Biſhop as immediate Ordinary 

may do, the Pope as ſupream Ordinary uſed to do without the Biſhop ; 

and ſuch Authority and Juriſdiction as the Pope had uſed within this 
Realm, our Kings have, as was acknowledged by Parliament, Anno 

25 H. 8. and other Statutes; ſo that the King may uſe and exerciſe all 

that Power that the Pope was wont to uſe within this Realm, and by 8 

Conſequence may make Appropriations without the Biſhop; yea, and the By the King 

King alone, as ſupreme Patron, might have made Appropriation without without the 

the Pape. 17 Ed. 3. Fitz. Quare Impedit 19. 11 H. 4. And yet it is Bp. 

ſaid that an Appropriation made by K. Villiam the Conqueror alone, k. han 

is not good, 7 Ed. 3, Quare Impedit 19. However, neither Biſhop or Conqueror. OP 

King can make Appropriations without the Conſent of the Patron, who patron's 

ought to agree to the Appropriation to make it good. 11 H. 7. 8. Conſent ne- 

6 H. 7.13. 46Af. p. 4. 50 Ed. 3. 26. 40 Ed. 3. 28. 29 Ed. z. 10. H. 

and his Acceptance of the Ordinary's Order, and his Execution of what 
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192 The Clergy Man Law: Or, Cap. 17. 


Appropula- he hath ordained, is a Declaration of his Conſent, and all ſhall be in- 
fiene tended to be done at his Requeſt; and not only he who is ſeiſed of the 


Inheritance of the Advowſon, but alſo every other Perſon: who hath 
any particular Eſtate or Intereſt in it, ought to conſent to the Appro- 
riation, elſe are not to be bound by it, nor by the Conſent of him 
who hath the Inheritance: Therefore if there be a Leſſee for Years of 
an Advowſon, the Aſſent of him in Reverſion to appropriate the Church, 
Will not bind the Leſſee for Years during his Term. 29 Ed. 3. 10. 
King's Con- But beſides the Ordinary and Patron, the King, (not only as ſupream 
ſent requiſite. Ordinary, but as King) muſt conſent to every Appropriation of a Church, 
Mich. 16 Jac. B. R. Popham 14 5. Mich. 1649. Style, p. 156. Stat. 15 
R. 2. cap. 6, Stat. 4 H. 4. cap. 12. Becauſe his Intereſt is concerned 
therein, all Advowſons being held of the King; either mediately or im- 
_ - mediately, as all Land within this Realm is, and all Poſſibility of having 
either Preſentation or Eſcheat, as Lord immediate, or mediate, or Lapſe 
as ſupream Patron, is taken away by Appropriation, in regard that the 
8 Church can never after be void of an Incumbent. Hill. 44 Elix. Ro- 
By Licence. Binſon v. Bedle, 1 Gro. 873, And this Conſent of the King muſt be de- 
clared by his Licence, and the King cannot make ſuch Licence without 
Matter of Record, and it ought to be with a Condition to endow a Vicar. 
Mich. 1649. Style, p. 156. And note, That the King's Licence of Ap- 
propriation is to be made to the Body Spiritual, to which the Church is 
to be appropriated, and not to the Biſhop, Cc. and is to be made gene- 
rally. Priddle and Napper's Caſe, . 11 Go. 10 B. For though the Rector 
be alive at the Time of the Licence, yet he may die or reſign before 
the Appropriation is made. Br1/hop of Canterbury's Caſe, Trin. 38 Eliz. 
B. R. 2 Coke 47. And it is faid, that an Appropriation may be made 
by the King alone, where he is Patron, but by no other Patron. Trin. 
16 Fac. B. R. Popham 145. . 5 1 
If without If any Appropriation be made without the King's Licence, it hath 
the King's been held the Appropriation is good, not Mortmain. 21 Ed. 3. 5. 
Licence. Pjoaud. 499. 47 Ed. 3. 11. And by Jones, Paſch. 2 Car. B. R. Copes 
v. Bedford, Palmer, p. 406. But the king may ſeize the Advowſon, 
and ſhall have the Preſentments to the Avoidances thereof in the Name 
Diſtreſs until of a Diſtreſs until Fine be paid to the King for making the Appropri- 


To whom ; 


Fine paid. ation without his Licence, by the Opinion of Shard. See Plorod, 499. 


So if any Prebend be divided into ſeveral Parts without the King's Li- 

cence, the Patronage thereof ſhall be forfeited to the King, and this 

was certified to be the Law, and Right of the Crown, Mich. 15 Ed. 2. 

146. but Qyere; and by Stone, if the Advowſon of the Church appro- 

priated be held of the King, as of his Crown, or as an Eſcheat, the 

Where the Charter. that doth not mention of what Tenure it is, ſhall be void, and 

Tuna Nu the King ſhall not be barred of his Preſentment thereby. 19 Ed. 3. Fitz. 

tioned. tit. Grant 58. But if an Abbey had been ſeized of an Advowſon in Fee, 

held of a common Perſon, an Appropriation might have been made there- 

of to them by the King and the Ordinary, without the Aſſent of the 
Lord of whom it was held. 28 Ed. 3. 5. Br. Abr. Appropriation, nu. 6. 

The moſt proper Time for the making of an Appropriation, is when 

proper Time the Church is void, becauſe then it may be executed preſently; yet the 

of making. Parties aforeſaid concurring thereto, an Appropriation may be made as well 

- when the Church is full, as when it is void; that is, if it be made 

by ſuch apt words as ſhall ſerve to appropriate it after it is void. Co. 11. 

Priadle and Napper's Caſe. 11 Plowd. 599. ö. 50 Ed. 3. 26. b. and 27. 

As to ſay, that the Patron who is a Spiritual Perſon, after that the 

2 . 
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= 8 hall” be become eld, ſhall be Parſon, and may retain the Glebe, Apt0pults | 
. and the Profits of the Church to his proper uſe, Sc. and ſuch Patrons 989 
Y ſhall be taken to be Incumbents, without any other Admiſſion or Inſti- © = 
6-4 -tution, and may enter upon the Profits of the Church without Induction; 0 
but if ſuch Appropriation be not made by Words in futuro, it is void, 
80 if a Spiritual Corporation be ſeiſed of an Advowſon in Fee, and 
the Church being full of an Incumbent, the King doth give Licence to 
appropriate it, without any Mention of the Incumbent, and after the Or- 
dinary doth appropriate it accordingly ; ſo that after the Death of the In- 
cumbent, ſuch Spiritual Corporation and his Succeſſors may hold it to 
their proper Uſes, In this Caſe, altho the Licence of the King be gene- General L. 
ral, without Mention of the Incumbent, yet the Appropriation being af- 8 ng 
terwards well made, viz. 5. proper Words, this is a. good Licence and Word: . 
a good Appro 8 Co. 11. Priddle 135 Napper 11. Mich. 16 Car. * 
B. R. Foe and Haſelrigg's Caſe, Rolls Abr. 1. p. 239. Or if the King . 
doth give Licence to a Spiritual Corporation to purchaſe the Advowſon of 
a Church in Fee, and to appropriate it to him and his Succeſſor; and 
then he having purchaſed the Advowſon, doth preſent his Clerk to the 
Church, who is inſtituted and inducted, if afterwards the Biſhop doth 
appropriate the Church to him and Succeſſors, this is a good Appropri- 
ation, notwithſtanding the Preſentation made by the Purchaſer, upon 38 
1 which an Incumbency was had betwixt the Licence and the Appropria- en 5 
tion. Mich. 16 Car. B. R. Foe and Haſelrigg's Caſe, Rolls Ar. 1. p. 239. 3 
For moſt of the 'foreſaid Points of Law concerning Appropriations, ſee on. 
Grendon's Caſe, Mich. 18 and 19 Elz. Plowden 499, &c. By which 
Caſe in Plauen it appears, That if the King being ſeiſed of an Advow- phud. 499. 
ſon in Right of his Crown, doth by his Letters Patent grant to a Dean King grants 
and Chapter the fame Advowſon, when the Church is full; he may alſo an Adrowſen. 
in the ſame Letters Patent, by his ſupream Eccleſiaſtical Authority, for | 
Himſelf, his Heirs and Succeſfors, grant and give Licence unto the fame 
Dean and Chapter and their Succeffors, to hold the Rectory of the ſaid 
Church immediately after it becomes void, to them and their Succeſſors 
for ever, without the Moleſtation of the King or his Succeſſors; and with- 
out any Preſentation, Inſtitution or Induction of any Incumbent to the ſaid 
ERectory at any Time after: And further, by the ſame Letters Patent, 
by his ſupream Authority aforeſaid, for himſelf his Heirs and Succeſſors, 
he may appropriate the ſame Church to ſuch Dean and Chapter, by the Ai with an 
Words, In Rectoriam & Ecclefiam de B. pradift, prout vacare extunc Appropria- 
contigerit, ac omnia & ſingula Maneria, Meſſuagia, Glebas, Decimas, Gc. ben. 
eiſdem Decano & Capitulo & Succeſſoribus ſuis, ac dicker Ecclſie u 
Catbedrali Appropriamus, Conſolidamus, Unimus & Incorporamus. Haben- 
dum, gaudendum, & convertendum ea dem Rectoriam, & Ecclefiam de B. 
predit®, ac omnia & fingula . iiſdem Rectoriæ & Eccle efie fpeflant' 
& pertinent” iiſdem Decano & Capitulo, &, Succeſſoribus ſuis ut praditt 
, eſt in proprios uſus ſuos, abſque 2 F ſentatione, Nominatione, In- 
ductione, froe Admifii one alicujus Incumbentis, aut aliquorum Incumben= 
tium ad eandem Ecclefiam extunc impoſterum fend, Fe. But Dyer ob- Ogden of 
jected in this Caſe, That theſe Words are inſufficient to make an Appropri- Inlufficiency. | 
ation, for that they do not make the Dean and Chapter Parſon of the 
Church, but that it ſhould have been ſaid, That after the Church ſhall be 
void of the preſent Incumbent, the Dean and Chapter ſhall be Parſons 
thereof, inaſmuch as in Suits brought by and againſt them they ought to 
be named Parſons. But it was anſwered, that the Words aforeſaid do 
5 1 as much; * Hobart ſaith that it was reſolved in this Caſe, that 


D d d a the 


"0 
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Uicarages the perfect Word to make an Appropriation, is to make him Parſon, yet 
1 if the ſame be expreſſed by a Periphraſis like thereunto, this will ſerve. 
The perfect Colt and Glover's Caſe, Hobart 148, 307, It was alſo objected by Dyer, 
bak nim that there was not in the Grant of the Advowſon to the Dean and Chap- 
Parſm, ter, the Clauſe of Non ob/tante the Statutes of Mortmain ; and the King's 
Grant cannot be taken to two Intents, as agreed in the Aſſiſe, inter Baget 

and Swirington, ꝙ Ed. 4. fo. 6. 11. To which it was anſwered, that 

Non olſſante. the Clauſe of Non ob/tante was in the Patent, though not pleaded, and 
that the Patent had been however good, becauſe the King being the Head 

of the Law, is not. to be ſuppoſed ignorant of the Law ; and the Patent is 

Ex certa ſcientia, which amounts to ſuch Clauſe, and the King's Grant 

may enure to two Intents, unleſs one be a Foreign Matter, and therefore 

the Giving Lands to a Villein by the King ſhall not manumit him; and 
Safeſt way. Judgment was given that the Patent was good: However, it is ſafeſt, that 
it be expreſly ſaid, that he to whom the Church is appropriated ſhall be 

Parſon, and that in all Grants of Advowſons from the Crown to any Spi- 

ritual Perſon and his Succeſſors, the Clauſe of Non ob/tante that Statute be 

inſerted, or that a Precedent Licence be had, and that theſe Matters be 
Guardian, pleaded when any Action is brought concerning the ſame. If the King 
Camry * had given Licence to a Guardian and Chaplains of a Chantery, to purchaſe 
an Advowſon to them and their Succeſſors, and to have it appropriated to 
them and their Succeſſors; and afterwards the Biſhop doth appropriate 
it to the Guardian of the Chantry and his Succeſſors; if the Chantry had 

been known as well by the Name of the Guardian and Succeſſors, as by 

the Name of the Guardian, Chaplains and Succeflors, and ſo all one 
Corporation, this is a good Appropriation. Mich. 16 Car. B. R. Foe 

and Haſelrigg's Caſe, Rolls Abr. p. 240. But Quære, how a Corpora- 

tion aggregate, and a Corporation Sole, may be one Corporation Politick. 

Tt is neceſſary That an Appropriation be duly made, it is neceſſary that a Vicar be 


be well Year. well and ſufficiently indowed ; for it hath been Enacted as followeth. 


dowed, c. Item, Becaule divers Damages and Hindzances oftentimes have 
„ .. happened, and daily do happen to the Pariſhioners of divers Places 
pPy the Appꝛopꝛiation of Benefices of the ſame Places: Jt is agreed 
and aſſented, That in every Licence from hencekozth to be made in 
the Chancery, of the Appꝛopꝛiation of any Pariſh Church, it ſhall be 
expꝛeſly contained and compziled, that the Dioceſan of the Place, 
upon the Appꝛopziation of ſuch Churches ſhall ozdain, accowing to 
the Ualue of ſuch Churches, a convenient Suin of Money to be paid 
and Diſtributed yearly of the Fruits and P?ofits of the fame Churches 
by thoſe that will have the laid Churches in pꝛoper Uſe, and by their 
Succeſſoꝛs, to the pooz Pariſhioners of the ſain Churches, in Aid 
of their Living and Suſtenance koz ever; and alſo that the Uicar 

be well and ſufficiently indowed. = 8 
4E. 4. e. 12. And it was afterwards ordained by 4 H. 4. c. 2. That the Statute of 
don ef 4p. Appꝛopziation of Churches, and of the Jndowment ok Uicars in 
propriations, the ſame, made the Fifteenth Year of King Richard the Second, be 
firmly holden and Kept, and put in due Execution: And if any 
Church be appꝛopziated by Licence of the ſaid King Richard, oz of 
our Low the King that now is, ſithence the ſain Fifteenth Pear, 
againſt the Fozm of the faiyd Statute, the ſame hall be duly re- 
koꝛmed accozding to the Effeft of the ſame Statute betwirt this and 
the Feaſt of Eaſter next coming. And if ſuch Refozmation be not 
made within the Time afozeſaid, that the App2opztation and Licence 
thercof made be void, and utterly repealed and annulled koz ever, 
1 _ except 
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except the Church of Hadenham in the Dioceſe of Ely; which fo2 to eee, 

eſchew divers Damages, Diſcos and Debates, that have been be. 

koze this Time betwirt the Biſhop of Ely and the Archdeacon of | 

Ely, upon the Exerciſe of their Jurisdfition (as it was openly de⸗ 

clared by the ſame Biſhop in the P2eſence of the King, and Lozds 

in Parliament) was of late app2opziated by the Licence of the King 

our Lozd, to the Archdeacon and his Succeſſozs to do Divine Ser- 

vice, keep Þoſpitality, and to ſuppozt other Charges as pertaineth. 

Mozeover, it is ozdained and ſtabliſhed, That all the Gicarages 

united, annered oz appꝛopziated, and the Licences thereof had, 

after the firſt Pear of the ſaid King Richard, how well ſoever that | 4 

they which have united, annered o2 appꝛopziated ſuch Uicarages, be ji 

in Poſſeſſion of the ſame Uicarages, oz by Uirtue of ſuch Licences | i 

may in any wiſe be in Poſſeſſion of the ſame in any Time to come, 

they ſhall be alſo utterly void, revoked, repealed, adnulled and dif- | | = 

appꝛopzied fo2 eber: And that from hencekozth in every Church = 

ſo appꝛopzied oz to be appꝛopzied, a ſecular Perſon be ozdained 1 

Uicar perpetual, canonically inſtitute and induck in the ſame, and 

' convenably indowed by the Oiſcretion of the Ozdinary to do Divine 

Service and to inkozm the People, and ta keep Polpitality there, 

(except the Church ok Hadenham afozeſaid.) And that no Reli- 1 

gious be in any wiſe made Uicar in any Church ſo appꝛopzied, oz to # 

be appꝛopzied by any Means in Time to come. | 

It is faid, that when the King doth make a Licence for the Appro- King's Li- 

priation of a Church, it ought to be with a Condition to indow a Vicar, rer e 

and that the Indowment of the Vicar may be by diſtinct Inſtrument of dow a Vi- 

the Appropriation, ſo that it be made at the ſame Time with the Appro- car. 

priation. Mich. 1649. Styles, p. 1 56. But though the King may not 

make. ſuch a Licence without the aforeſaid Condition, yet the Parſon ap- 

propriate (becauſe he muſt be Parſon and Patron both) with the Ordinary, 

may create a Vicarage and indow it without the Aſſent of the King, 

altho* that the Vicar ſhall be a Corporation, becauſe he is a Corporation 

by the Common Law. Koll's Abr. 2. p. 334. 8 R. 2, Annuity 53. 

Contra, 17 Ed. 3. 51. 3 E. 2. 74. But the Ordinary cannot create a 

Vicarage without the Aſſent of the Patron. 16 Ed. 3, Quare Impedit Aſſent of Pa- 

145. 5 Ed. 2. Vare Impedit 195, and Paſch. 16 E. 3. Monſtrans de cage. 

Faits 166, per Par. So if a Dean and Chapter, or other like Corpora- 12 

tion, as Nuns, c. be Parſons appropriate, they may with the Ordinary 

create a Vicarage, although they themſelves have not the Cure of Souls. Vicarage 

Grendon's Caſe, Plowden 497. And if the Appropriation be duly made created. 

when the Church is full, I ſuppoſe that a Vicarage may be then created, 

at leaſt if the Incumbent conſent, 8 R. 2. Annuity 53. But not ſo as to 

bind or leſſen the Profits of the preſent Incumbent ; however tis clear, 

that in the Time of the Vacation, the Patron of the Parſonage and the vacation- 

Ordinary alone may create a Vicarage. 8 R. 2. Annuity 53. And an time. 

Indowment was pleaded to be by Parſon and Ordinary. 40 E. 3. 28. 

Where there is no Vicarage indowed, the Impropriator of the ſmall Tithes 

is bound to maintain a Prieſt, and upon an Information by the Attorney 

General for that Purpoſe, the King may aſſign to the Curate ſuch an Allow- 

ance or Proportion of the ſmall Tithes as he ſhall think fit; but otherwiſe 

it is, where the Vicar is indowed, tho' but of never ſo ſmall a Matter, 1 5 

The Caſe of The King and Sutton in the King's Bench was cited, 1 Vern. 

247, Bonſey v. Lee. 
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Uitcarages, 
&C. 


Who is Pa- 


tron of the 
Vicarage. 


3 


When a Vicarage is created, the Parſon (and not the Patron of the 
Parſonage) of common Right is Patron of the Vicarage, for that the 
Vicarage is derived out of the Parſonage. Roll's Ar. 2. p. 336. Dubi- 
tatur. 17 E. 3. 51. 6. Contra, 5 E. 2. Quare Impedit 165. But Quære, 
how one Perſon can be Parſon, viz, appropriate, and another ſaid to be 


Patron of the Parſonage appropriated, ſeeing, as is ſhewed, the Inheritance 


of the Advowſon of a Church appropriated muſt be in the Spiritual Cor- 

oration” to whom the Appropriation is made; in which Caſe it is clear, 
that the Parſon appropriate creating a Vicarage, is Parſon thereof. 17 E. 3. 
51. And 'tis ſaid, that a Parſon appropriate is Patron of the Vicarage. 
11 H. 6. 18. 6. 17 E. 3. 51. 6, And where an Abbot or Prior is 
Parſon appropriate. 19 E. 2. Ryare Impedit 178. And yet the King, 
(before the Diſſolution) might have been Patron of a Vicarage, 11 H. 6. 


18. b. and ſo may any other Lay-man be Patron of a Vicarage. 11 H. 


6. 19. Contra, 39 E. 3. 33. Yea, both Patron of the Parſonage, and 
alſo of the Vicarage. 11 H. 6. 19. 25 
Note; It was denied by the Lord Chancellor, that the Parſon de jure 
has the Nomination of the Curate, and more eſpecially where the Parſon is 
of a Lay Fee, as was the Caſe in Queſtion, vig. a Prebendary had demiſed 
for three Lives the Corps of his Prebend, which conſiſted of two Impro- 


priations, and ſo now by the Statute were become Lay Fee: In the Leaſe 


were as general Words as poſſible, and particularly that the ſaid Leſſee 
ſhould find two Vicars for the aforeſaid Impropriations, and pay to one ſo 
much, and to another ſo much. But the Lord Chancellor ſaid, that by 
finding, was meant maintaining only, and not electing or chooſing ; and 
he faid. there was a great Difference as to the Parſon's Right of naming or 
chooſing his Vicar, where the Parſon was of a Lay Fee, and where he 
had a Cure of Souls; for in the latter Caſe there was Reaſon he ſhould 
approve of the Man, who was to Act under him in fo high a Truſt, 
And the Curate that came in by Oppoſition to the Leſſee, was eſtabliſhed 
by the Lord Chancellor, and the Charity decreed to him. 

Note ; This Caſe came before the Lord Chancellor upon Exceptions to a 
Decree of the Commiſſioners of Charitable Uſes. One Exception was, 
that by the Stat. of 29 of this King none but Eccleſiaſtical Perſons 
could augment poor Vicarages, ſo as to be eſtabliſhed as a charitable Uſe 


within that Statute, and that the Leſſor in this Caſe, who was only a 


Whether a 
Vicarage in- 


dowed may be 
appropriated. 


Of an ancient 


Appropria- 
don. 


Prebendary, was not within that Statute, Sed non allocatur, 1 Vern, 42. 
Mallet v. Trigg. © Do ona 

Though a Vicarage indowed may not, according to the Statute of 
4 H. 4. c. 12. be appropriated, yet it may be united to another Church, 
or to a Dean and Chapter or College, but then it ought. to be done with 
the King's Conſent, Vide Temps R. 2. Grants 104, 6 H. 7. 13. 
5 E. 3. 26. Trin. 37 Eliz. Auſtin's Caſe, 3 Cro. 500. See Robinſon's 
Caſe v. Bedle, Hill. 44 Eliz. 3 Croke 873. And yet it is ſaid by 
Mountague, that a Vicarage indowed might be appropriated, but not to 
the Parſon; to which Haughton and Doderidge agreed. Trin, 16 Fac. 
B. R. Popham 145. | 

Albeit theſe Things be requiſite to the perfecting of an Appropriation, 
yet if a Church hath been anciently appropriated, although the ſame were 


not appropriated in due Form of Law, or that the Patron was but Tenant 


in Tail of the Patronage, &c. yet the Appropriation ſhall be taken to be 


good]; for although, for ought any thing that can now be ſhewn to the 


contrary, the Appropriation is defective, yet it ſhall be intended in reſpect 


of the ancient and continual Poſſeſſion, that the firſt Appropriator was 
Patron, 


Cap. =z 7 3 Complete Nennen, 197 
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Patron, and that all Things requiſite to make the Appropriation good were . 
obſerved, for Records, Letters Patent and other Writings, either con- 8 
ſame or are loſt, or imbezilled ; and God forbid, ſaith Coke, that ancient 
Grants and Acts ſhould be drawn in Queſtion, although that all Things 
cannot be ſhewed which at firſt were neceſſary to the perfecting of them. 
Hill. 4 Fac. Bedle, Berd and Wing field's Caſe, 12 Coke 5. Archbiſhop of 
Canterbury's Caſe, 2 Coke 47. Paſch. 2 Car. Cole v. Bedford, Palmer 
426. And therefore, although in a Qyare Impedit, the Plaintiff made 
Title by a Gift in Tail of the Advowlſon of the Church appropriated, 
made to his Anceſtor in the 18 R. 2. and a Verdict for another An- 
ceſtor of his was had 12 H. 8. and his Grandfather had alſo preſented 
to the ſame Church, and his Clerk being inſtituted and inducted, had Poſ- 
ſeſſion certain Years, with feveral other Matters to prove the Plaintiff 's 
Title; yet the Appropriation was upon the Reaſon of an ancient Poſſeſ- 
fion ad} udged good. Paſch. 4 Fac. Lord St. Fohn and Dean and Chapter Preſumption 
of Glouceſter, 12 Coke 3. Or if the Original Inſtrument of Appropria- . 
tion be ſhewed with a Condition in it, that a Vicarage ſhould be compe- ance. 
tently indowed, and no Inſtrument or Proof can be made of ſuch Indow- 
ments, without which Indowment at firſt, the Appropriation had been 
void, yet if the Rectory for long Time be ſuppoſed, reputed, and taken 
to be appropriated, and the Vicar all that time preſented, inſtituted and 
inducted, as a Vicar rightfully indowed, it ſhall be preſumed in reſpect of 
the Continuance, that the Vicarage was lawfully indowed. Trin. 37 Eliz, 
Grimes and others v. Smith, 12 Coke 4. Mich. 8 Fac. B. R. Hinſton 
v. Corkett, 2 Croke 252, 
The Sequeſtrator of the Tithes of a Vicarage ſued the 1 in 
the Spiritual Court for Tithes upon the Indowment; and the Defendant 
moved here for a Prohibition upon a Suggeſtion, that it was not a Vica- 
rage, and that that ought to be tried at Common Law. Holt Chief 
Juſtice ſaid, that the Suggeſtion is good in Point of Law; but if the Sug- 
geſtion appears to the Court to be notoriouſly falſe, the King's Bench will 
not grant a Prohibition; for they ought to examine into the Truth of the 
Suggeſtion, and ſee what Foundation it tath ; for if it appears plainly to 
be falſe in Fact, the King's Bench ought not to grant a Prohibition. Hob. 
66. Alſlon v. Caſtle Birmidge; and it is held there, that though the Sur- 
miſe be Matter of Fact, and triable by a Jury, yet it is in the Diſcretion 
of the Court to deny a Prohibition; ſo it was done Hob. 18 5. Jones v. 
Jones. But at laſt in this Caſe a Prohibition was granted by Conſent, and 
Iſſue to be taken, Vicarage or not, and to be tried at the next Aſſiſes to 
ſettle the Right. Note; Mr. Bury ſhewed in this Caſe a Copy of an 
Indowment and of the Book of Firſt Fruits, where the Vicarage was 
rated at and Receipts for Firſt Fruits. Ex relatione m'ri Jacob. 
1 Ld. Raym. 587. Smith v. Wallet. ; 
After a Church is appropriated, and a Vicar out of the ſame indowed, When the 


the Parſonage and Vicarage are two diſtin& Eccleſiaſtical Benefices, and Vines bo. 


the Parſon and Vicar have both of them Curam animarum ; the Parſon come ditine, 


habitually, the Vicar actually; ; by Noy in Britton and Wade's Cale, 2 Cro. 
518. And fo it was agreed by the Judges in * Caſe of Clark and 
Heath, Mich. 21 Car. 2. Banco R. 1 Sid. 4 2 Keb. 484, 5 56. 
1 Mod. Rep. 11. And it was alſo ſaid in this EIN that there are ſeveral 
Churches in England, where there are Vicars indowed with Cure, and yet 
the Parſon had a concurrent Cure, and both of them took the Oath of 
Canonical Obedience: And a 3 appropriate doth differ from another Pigerenceofa 


Parſon only in this, that he ſhall be Parſon perpetual, and the other but Parſen appro- 
Eee a fo or priate, &c, 


Parſonage and 
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Utcarages, for Life. Ralls Abr. 2. p. 341. See 31 H. 6. 14. 17 E. z. 76. 
P Ryare Impedit 165. And therefore it is provided, that a Bene- 
fice appropriate ſhall not be taken to be a Benefice with Cure, in any 
Article of the Statute about Pluralities. Stat. 21 H. 8. c. 13. Elſe it 

* had been ſo, as it yet is by the Canon Law in Caſes out of the Statute. 

E Colt and Glover's Caſe, Hobart 157, 158. 

I | Queſtion ari. After a Parſonage is appropriated and a Vicarage indowed, if any 
ſing oo Queſtion doth ariſe between the Parſon and the Vicar concerning the In- 
the Parſon and dowment, it ſhall be tried in the Eccleſiaſtical Court, for that the Perſons, 

and the Cauſes alſo are Spiritual, and therefore where the Vicar ſued the 

Parſon for Tithes, and ſuggeſted the Manner of Tithing to have a Prohi- 

bition, the Prohibition being granted; yet after, upon a ſolemn Argument, 
a Conſultation was obtained, inaſmuch as the Manner of Tithing did not 

come in Queſtion, but the Indowment of the Vicarage, as was cited by 

Coke to be adjudged, Trin. 11 Fac. Bus Cale, 2 Brownlow and 

Gouldſborough 36. See Moor go7. 2 Bulft. 157. 3 Bulſt. 220, But 

where the Vicar ſued in the Spiritual Court for Tithes, 1 the Defendant 

A Miau not ſuggeſted a Modus payable to the Parſon, a Prohibition was granted, not- 

_ geo ptr withſtanding it was objeCted, that it was a Matter proper for the Spiritual 

„ Court, being the Conteſt is between the Vicar and Parſon who are 
both Spiritual Perſons, to which of them the Tithes belong; but it was 

anſwered, that the Conteſts between the Parſon and Vicar ſhall not draw 

the Pariſhioner who hath a Modus, ad aliud Examen. Paſch. 19 Car. 2. 

1 Sid. 332. 2 Keb. 215. | 

Vicarage After a Church is appropriated, and a Vicaragh indowed, yet the Vi- 
pe en carage may be reſtored again to the Rectory; for if the Ordinary doth 

' unite, annex, and conſolidate the Vicarage to the Rectory or Parſonage out 

of which it was indowed, to be holden by the Corporation Spiritual, and 

his or their Succeſſors, that were Parſon of the appropriated Church, 

together with that wherewith it was indowed to his or their proper Uſe, 
; ſo that the Appropriator ſhould have and take Care of the Souls which 
the Vicar had, and the Patron who is the Appropriator doth concur 

| thereto ; this is ſaid to be a Diſſolution and Reſtitution of the Vicarage to 

the Parſonage, and good, and is not fuch an Appropriation of the Vica- 

rage as is made void by the Statute of 4 H. 4. c. 12. As was admitted by 

the Juſtices, upon Reference out of the Court of Wards. Mich. 7 Fac. 

B. R. Stafford's Caſe, Roll's Abr. 2. 337. But then this Reſtitution 

For that the Muſt be made upon the Reaſon that the Appropriator is become poor, 

Appropriator and doth want ſuch Reſtitution. 40 E. 3. 28. And ſuch Diffolation „ 

TO and Reſtitution of the Vicarage may be as well made when fuch Vicarage A 
is full, if it be ſaid that it ſhall be after the Death of the Incumbent, as 3 
when it is void; and ſuch Vicarages, as were held from the Time that the 
Reſtitution were to take Effect by the reſpective Appropriators with the 
Parſonage, as one intire Church without any Vicar, until fach Time as 
they came to the Crown by the Diſſolution of Monaſteries, cannot now be 
preſentable, but the King or his Patentees ſhall enjoy them, as free as 
the Appropriators had or held the fame ; and although that ſuch-like Re- 
ſtitutions, or Unions, had been any way defective at the Time of the ma- 
king the ſame, being good in Reputation, the Statute of Diffolution of BW 

Monaſteries hath fully ſettled them in the Crown. Mich. 1692. 5 he 8 * 
Caſe, Lee 14. 4 E. 3. 27. in Britton and Wade's Caſe, 2 Cybo. 1 . 
Hil. 44 Elis. Robinſon v. Beule, 3 Cro. 873. Mich. 18 Fac. Br ran 

Reſtitution and Ward's Caſe, Palmer 113 & 219. However, there muſt be a real 


mull be real. Reſtitution, although it be a detective one, to make the Vicarage not pre- 
| ſentable: 


* 
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ſentable: For if a Vicarage be indowed, and it can be only ſhewed that 33 
ions, &c. 


for many Years, viz, One Hundred and Sixty Years, there hath not been = 


any Vicar preſented ; yet by this not preſenting a Vicar for ſo long Time 
(which is through the Default of the Parſon himſelf) it ought not to be 
adjudged to be a Diſſolution of the Vicarage, but ſomething muſt be ſhewed 
of the re-uniting thereof to the Parſonage. Hill. 44 Eliz. Robinſon v. 
Bedle, 3. Cro. 873. So if upon Petition of a Prior, &c. being the Ap- 
propriator, ſhewing that the Priory was beconfe poor, &c. the Pope hath 
granted by Bull, that the Prior ſhould appoint one of his Monks to ſerve 
the Cure, who ſhould be removable ad nutum Prioris, &c, this makes nd 
Diſſolution of the Vicarage, eſpecially being done fince the Statute of 
4 H. 4. for the Pope could not do any Act againſt a Statute in the Affir- 
mative, or diſpenſe therewith; and if the Ordinary may diſſolve a Vica- 
rage, it follows not that the Pope may : For it appears by divers Statutes, 
that the Pope had not any Right to meddle with Advowſons, Benefices, 
Sc. and therefore may not diffolve Vicarages. However, as the Caſe 1s 
put, the Words ape not ſufficient to make a Diffolution, nor do not 
amount to ſuch ; nor do they ſo much as give the Prior Power to take the 
Profits. Mich. 16 Fac. Britton v. Wade, 2 Cro. 516. But there was a 
Difference taken (by Mowbray) when a Layman gives Land to one that 
is a Vicar, and when the Vicar is indowed by the Ordinary of the Par- 
ſon's Land, @&c. : For in the firſt Caſe, the Ordinary hath no Power to 
diſſolve the Vicarage as to the Land, though he hath in the other. 4 E. 3. 
27. Vide 20 E. 3. Annuity 32. 16 E. 3. Annuity 24 & 40 E. z. 28.6. 
But although it is to be admitted, that the Ordinary had anciently Power 
to make Reſtitution of Vicarages to the Parſonages out of which they were 
indowed upon juſt Cauſe, without Limitation ; yet ſince the Statute of 
31 H. 8. which made Parſonages Lay Fees, the Ordinary may not diſſolve 
a Vicarage, when the Parſonage is in Lay Hands, for that would be to 
_ deſtroy the Cure utterly: In Britton and Wade's Caſe, 2 Cro. 518. and 
Parry and Bank's Caſe, vouched in the ſaid Caſe, + 

As the Indowment of a Vicarage mav be diſſolved, ſo may a Church 2 
appropriate become diſappropriate, and preſentable, as before the Appro- propriate 5 
priation was made, and that either by Preſentment, or Recovery, or Diſ- may become 
ſolution; and firſt by Preſentment: For if a Parſon appropriate, that is 8 
Patron of the Vicarage of the ſame Church, by Agreement betwixt him 
and the Ordinary, doth preſent the Vicar to the Parſonage, this doth 
unite the Vicarage and the Parſonage together, ſo that the Preſentee ſhall By Preſenta- 
have all the Tithes and other Profits of the Church. 44 E. 3. 33. B. n. 
admitted 44 Af. 37. And it is alſo ſaid generally, that if the Parſon 
of the Church appropriate, being Patron of the Vicarage, doth preſent 
thereto by the Name of a Parſonage, and his Preſentee be inſtituted, and 
inducted, this is a Diſappropriation of the Church, although there was no 
precedent Agreement betwixt the Patron and the Ordinary to that Purpoſe, 
and it ſhall be preſentable after. 44 E. 3. 33. B. and Paſch. 22 Eli. 
Savile, p. 20. Cafe 51. And the like is faid by Manwood Chief Baron, 
Trin. 26 Eliz. in The Queen and Lord Lumley's Caſe, 2 Leonard 80. 
who alſo ſaid, that a Church was diſappropriated by the Lord Dyer by 
Preſentment, which of .late he made unto it. And by Windham Juſtice, 
all Appropriations are preternatural, and the Church during that Time is 
as it were in Bondage, and therefore by Preſentation is made preſentative; 
in the Caſe of Wilkinſon v. Richardſon, 1 Keble gob. By which it ap- Layman ba- 
pears, that a Layman having an Appropriation which is commonly called ving an Ap- 
an Impropriation, may diſappropriate it by Preſentation, if he be FRO. = 
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Appꝛopꝛia⸗ 1 the 8 of the ſame Church, as wall, as an Eccleſiaſtical Parſon 
3 Inſtitution and Induction being had upon his Preſentment ; yea, and 
"ts ſaid, that ſuch Patron, by his Act of preſenting only to the Vicarage, 
by the Name of a Parſonage, doth diſappropriate the Church, and unite 
the Parſonage, and the Vicarage into one. 11 H. 6. 18 6, 3. 38 H. 6. 
20. F. N. B. 35. Therefore Hobart faith, that he is of 3 ht That 
if the Parſon appropriate doth, as aforeſaid, preſent to his Vicarage, and his 
Clerk be refuſed. for juſt Cauſe, of which Notice is given by the Ordinary, 
Lapſe, Lapſe ſhall incur : For that the Appropriation gives him a Choice to hold, 
#or not to hold. Colt and Glover's Cale, Hobart 1 52. But Quœre, Whe- 
ther a Diſappropriation be perfected by Preſentment before Inſtitution, and 
Bx a Woman Induction be had thereupon ; however, if a Woman be indowed of an 
| bebe en Advowſon that is appropriate, and doth preſent her Clerk, who is inſti- 
appropriate. tuted and inducted, it is ſaid, that this ſhall make a Diſappropriation, and 
Pt ſhall never be appropriate again after the Death of the Incumbent, for that 
the Incumbent that comes in by. Preſentation, hath all the Eftate in him. : 
2 E. 3. 8. and cited Mich. 28 Elix. in the Earl of Bedford's Caſe, 
7 Co. 8. 1 Int. 46. b. But if the Wife in ſuch Ci had died before 
any was admitted and inſtituted at her Preſentment, the Church had re- 
mained appropriate; and ſo the Quere 6 E. 6. Dyer 71. is well re- 
| ſolved, faith Coke, Mich. 28, 29 Eliz. Earl of Bedford's Caſe, 7 Co. 8. 
By Leſſee where the Caſe 2 E. 3 oft miſtaken is well explained. But if Leſſee 
for Years. for Years of an Appropriation doth preſent thereto a Clerk, who is inſti- 
tuted and inducted, this doth diſappropriate the Church during his Years, 
and not after, for this Diſappropriation doth not bind him in Reverſion. 
44 AJ. 37. 44 E. 3. 33, 37. 20 E. 6. 6, 1 Roll's Abr. 240, 241. 
Yet this ſeems to be contrary to the Reaſon of the Caſe of Tenant in 
Dower next before ; for in this Caſe, the Preſentee of the Leflee for Years 
| hath all the Eſtate in him as much as the Preſentee of the Wife Tenant in 
Dower, and for that Reaſon ought as abſolutely to make a Diſappropria- 
tion : And Paſch. 33 Elz. Lancaſter v. Lucas, 1 Leon. 23 5. by Pop- 
ham, the Preſentation of the Wife in the firſt Caſe did only diſappropriate 
the Church during her Life, but afterwards it ſhall ſtand; and he refers 

to the ſame Caſe of 2 E. z. 8. Therefore Quere. 
If Leſſee for Years of an Appropriation, who for the Term is alſo 
Patron of the Vicarage, doth by Preſentation, &c. unite the Parſonage, 
and Vicarage, which continueth Seven Years, a Spoliation doth not lie in 
the Eccleſiaſtical Court for the Appropriator, or Leſſor; and if a Spolia- 
indicavito tion be brought, an Jndicavit may be had to ſtop them in the Spiritual 
pp Spo Court; for Spoliation doth not lie, but where a ſecond Incumbent is 
brought. reſented, &c. upon a former, by one and the ſame Patron; in which 
Caſe the Right of the Patronage is not in Queſtion : But if the ſecond 
Preſentment be made by another, the Matter is to be tried by Aſſize, or 
Treſpaſs at Common Law. 44 E. 3. 33. But if one doth preſent to a 
Church appropriated by Uſurpation, having no Title, this doth not make 
the Church to be diſappropriated, for that all is void. Grendon's Caſe, 
Plowden 500. b. And yet it is ſaid, that if a Stranger doth preſent, and 
his Clerk be inſtituted, and inducted, and continueth Incumbent for Seven 
Years, this Continuance for ſo long Time hath diſappropriated the Church, 


until it be recovered again by a Writ of Right. 44 E. 3. 34. 44 Af. 37. 
If Uſurpa But Roll in his Abridgment 1. p. 240, faith, that this is not Law, for 
tion upon an that there cannot be an Uſurpation upon an Appropriation, 5 Co. 101. 
-PProprit and ſo is Plowden in the Caſe laſt cited: And if the Patron of a Vicarage 


on. (another being Patron of the Parſonage) doth preſent e 1 
0 


— 
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of a Parſonage, and his Clerk be inducted, yet it doth continue a Vica- Appꝛopꝛia- 
toge ; the ſame Law is, if the King doth preſent by ſuch Name to ſuch 988 
Vicarage. Noll's Abr. 2. p. 338. Dubitat' 11 H. 6. 18. B. 19. 32. B. 
But if there be a Vicarage, and a Parſonage, in one Church preſentable, 
and both be void at one Time, and one doth preſent his Clerk as Parſon, 
who is indutted, this ſhall unite the Parſonage and Vicarage again, 
11 H. 6. 33. UW. ? | 
As by Preſentment, ſo by Recovery an Appropriation may be diſappro- Piſappto- 
priated ; for if a Parſon appropriate and the Ordinary do create a Vicarage, priation by 
and afterwards the AdVowſon of the Church be recovered by a Writ of cents 
Right, upon a Title prior to the making of the Vicarage, the Vicarage is 
defeated thereby, and the Church diſappropriated; for that the Plaintiff 
doth recover by higher Title than the making of the Vicarage or Appro- 
priation ; but otherwiſe it is, if he doth recover by a younger Right than 
the Creation of the Vicarage. 17 Ed. 3. 51. B. 76. 
If a Church be appropriated to a Corporation that is diſſolved, the By Diſſolu. 
Church by the Diſſolution is diſappropriated, (as the Lord Dyer ſaid) and . _ 
the Advowſon thereof doth fall to the Lord of whom it was held, ſo that ET” 
he may preſent thereto, Grendon's Caſe, Plowden 497. a. and by Ho- 
bart, in Wright v. Gerrard and Heilderſham, Hobart 307. Trin. 58 Eliz. 
B. R. The Archbiſhop of Canterbury's Caſe, 2 Co. 47. or to the firſt 
Patron that gave the Advowſon to the Corporation. Mich. 18. Fac. 
Wright v. Gerrard and Heilderſham, Jones 2. And Quere, if a Dean 
and Chapter, or other Spiritual Corporation, be ſeiſed of a Manor to 
which an Advowſon is Appendant, and the Church is appropriated to 
them, and after they make a Feoffment, or Leaſe of the Manor cum preoffnent 
pertinentiis, whether this doth diſappropriate the Church; for it ſeems to aun perrinen- | 
ſome (faith Plowden) that the Advowſon ſhall paſs as Appendant to tjñge 
Manor, by the Order of the Common Law ; but now by the Statutes, 
which make the King and Lay Perſons capable of Parſonages appropriated, 
the Advowſons in ſuch Caſe be ſevered from the Manors by the Intent of 
the Statutes, and by the Grant of a Parſonage appropriate, which may 
now be granted, and transferred to common Perſons, the Advowſons do 
paſs. Grendon's Caſe, Plowaen 501. a. See Stat. 31 H. 8. c. 13. 
It is ſaid, 19 Ed. 1. Rot. Pat. Membrana 25, in Schedula annexa, 
That the Archbiſhop of Canterbury, with the Conſent of the Dean and 
Chapter, did appropriate a Church of his Dioceſe, and of his Collation to 
an Hoſpital of Lepers, in Compenſation of a Sum of Money due from 
the Archbiſhop, and that the Succeſſor of the Archbiſhop, with the Con- 
ſent of the Pope, Dean and Chapter, and Maſter of the Hoſpital, did re- 
voke the Appropriation ; but I conceive, that this Appropriation was never 
good, unleſs that the Patronage of the Church appropriated was firſt veſted 
in the Hoſpital, and afterwards appropriated, as is before ſhewed it ought to 
be. However, if there be a Parſon appropriated, and a Vicar indowed Vicarage 
of the ſame Church, and after the Parſon and Ordinary do reunite the united to the 
Vicarage to the Parſonage, yet this doth not diſappropriate the Church ap- Prſonage. 
propriated, for that the Vicarage was taken out of the Parſonage, and ſo is 
reſtored but to its firſt Eſtate, as was reſolved 7 Fac. at Serjeants-Inn, by 
the Judges, upon a Reference out of the Court of Yards, in one Stafford's 
Caſe, Roll's Abr. 1. p. 240. | 
If the King, or any common Perſon be ſeiſed of the Rectory as Appro- Diſgppro- 
priator, and doth grant Advocationem Ecclefie de D. neither the Appro- priation muſt 
priation doth paſs thereby, nor the Advowſon of the Church; not the * 
Advowſon, becauſe it is not a Thing in 5 by reaſon of the Appropria- i 
CE | F ff 85 | tion ; 
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Commen- tion; nor is the Church diſappropriate thereby, becauſe it being appro- 
IRA priated by a Judicial Act, nothing but a Judicial Act, as Inſtitution and 
" Induction upon the Proprietor's Preſentment, and not any other private 
Act of his, can make a Diſappropriation thereof; by Manwood, Chief Baron. 
Trin. 26 Eliz. The Nueen and My Lord Lumley's Caſe, 2 Leonard 80. 
Paſch. 22 Eliz. Savile's Caſe, 51. P. 20. Boſtock and Monin's Caſe, 
Appropria - Ro/l's Abr. 245. b. And indeed, Appropriations are not regularly grant= 
ber Kvn able over, nor can be ſurrendered; therefore it hath been held, That the 
Toon Grants and Surrenders of the Poſſeſſions of Monaſteries, would not have 
carried Appropriations without the Aid of the Statute 31 H. 8. Wright's 
Caſe v. Gerrard and Heilderſham, Hobart 307. I RIA. 
If the Vic= Although the Rectory be not diſappropriated, and the Vicarage at the 
1 1 1 dimi- firſt was ſufficiently indowed, yet if after the Vicarage be diminiſhed, it 
1 5 ſhall have more from the Par ſonage, if the Remnant be not ſufficient : Or 
if a Charge be ariſing upon the Vicarage, it ſhall be recompenſed from the 
If Parſonage Parſonage. So if the Parſonage be LG abs or that neither the Par- 
n ſonage by itſelf, nor the Vicarage be ſufficient to ſuſtain themſelves, the 
riſhed. i | : 
. Vicarage ſhall be determined, and reſtored to the Parſonage. 31 H. 6. 14. 
4. 40 E. z. 28. But this is now to be underſtood of a Parſonage appro- 
riate in an Eccleſiaſtical Perſon, which never came to the King by the 
Statute of Monaſteries; and in the aforeſaid Caſes, if the Parſon. hath 
made a Leaſe for Lives, according to the Statute of 32 H. 8. the Vicar 
s may well ſue in the Eccleſiaſtical Court againſt the Parſon; and his Leſſee 
Suit for Addi- that comes in by the Statute, for Addition of Maintenance; and the Ordi- 
none Sogn nary may compel them to increaſe his. Maintenance ; for upon all Appro- 
priations, ſuch Power of increafing of the Maintenance of the Vicar was 
reſerved to the Ordinary by the Common Law, March 87. 3 E. 2. 74. 
and the Leſſee comes in ſubject to this Charge; and upon ſuch Suit in the 
Eccleſiaſtical Court; by the Vicar of the Pariſh-Church of Preſburſt in 
the County of Wits, againſt the Maſter of the Choriſters in the Cathedral 
Church of Sarum, and his Leſſee, the Maſter and his Leſſee ſuing for a 
Prohibition, it was denied. Hill. g Car. B. R. Fitchcolt v. Thornborough 
and Hitchcolt, Roll's Abr. 2. p. 337. 
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CHAP. XVIII. 
Of Commendams. 


Commendam FF HE Third extraordinay Way or Means of taking a Title to a Be- 
nefice in the Church, is by obtaining (as the Term is) a Commen- 

dam recipere, for that Purpoſe; and this may be had not only by a Biſhop 

after he is advanced to a Biſhoprick, but alſo by every Clerk that may 

hold a Plurality; as to which it is to be known, that there are two De- 

Of two De- grees of theſe Commendams only allowable by Law ; the one Semeſtris, or 
1a e. for fix Months, and is made to the Clerk during. the Vacancy of the 
Church, and is but a Sequeſtration of the Cure and Fruits, until the 

Patron doth prefer his Clerk, or at the moſt, until ſuch Time as the 

Church doth go in Lapſe to the Ordinary ; or if it be granted becauſe the 

Church is litigious, until ſuch Time as the Controverſy ſhall be deter- 
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ur But ſuch . 1 is, or doth it give any Title to thi Commen⸗ 
Church, although the Commendatory be by Commiſſion allowed to gather . 

the Profits, or to ſupply, or cauſe the Cure to be ſupplied ; and this Com- Gives no 
mendam is grantable by every Ordinary that may ſequeſter the Profits of Tie. | 
the reſpective Church. 8 H. 6. But I ſuppoſe that ſuch Commendam 

or Sequeſtration, doth not give the Perſon that ſhall obtain it a Right to all 

the Profits, (eſpecially of a great Benefice) during the Vacation, by reaſon 


of the Statute of 28 H. 8. which ordains, That the Oꝛdinary ſhall ſe- 5, 28, 
queſter, and that the Pꝛolits of the Church ariſing during the Ua- s. 
cancy thereof, (the Supply ok the Cure fo2 that Time eng: firſt 
paid) ſhall go to the next Incumbent. 

The other Degree of Commendam is more perfect and full, and is for Cemmendam 
Life, and grantable at this Day by the King or Archbiſhop of Canterbury for Lite, 
only, and there is no Difference between a Commendam for Lite and a Pre- 
ſentment, but that the one preſents the Parſon to the Church, the other 
commits the Church to the Parſon; and as a Patron cannot preſent to a 
full Church, ſo neither can a Commendam be made to a Church certain * 
that is then full. Alſo the Patron's Conſent muſt be had to the taking of a patron's 
Benefice in Commendam, and this muſt be expreſſed in the Inſtruments of Conſens. 
Cammendam. Mich. 9 Jac. King v. Horsfall and Wale, Davis 74. Hill. 

22 Tac. Evans and Kifin v. Aſewith, Palmer 477. And if the Patro- 

nage be to divers, and that one is to nominate to another, who is to pre- 

ſent over, the Conſent both of the Nominator and Preſenter muſt be had, 

and expreſſed as aforeſaid ; but if a Commendam be made to the Patron 83833 
himſelf, it may be well made by theſe Words; Authoritate ſua propria to the Patron 
capere & apprebendere abſque Inſtitutione, Collatione, &c. | himſelf. 

If the Archbiſhop ſhould commend to a certain Church void, Licet zi, Patronat 
Patronus nom conſentiret, the Inſtrument of Commendam is void, although non conſentirety 
the Patron would after conſent; Alſo if an Attorney made by a Patron to S. 
preſent to his Benefices ſhould conſent to a Commendam, it would be void, 
becauſe ſuch Adminiſtration for others are nevet extended beyond ordinary 
Caſes ; and fo if a Church doth come by Lapſe to the King or Ordinary, Lapfe: 
neither of them can conſent to have the Church taken by Commendam : 

But I ſee no Reaſon why the Church that is in Lapſe may not be filled (he 
conſenting to whom it is lapſed) by any Means by which a Church may 

lawfully be filled, and therefore by Commendam, for that can be but 

for one Turn, and the Inheritance is no Ways prejudiced or touched 

thereby, the Church being thereby filled, and the Cure provided for, the 

Truſt that comes by Lapſe is by ſuch Commendam as well executed to all 

Intents, as if Preſentation had been made, and Inſtitution and Induction 

had thereupon enſued ; and of this Opinion is Dodderidge, Mich. 10 Jac. 

in Colt and Glover's Caſe, Moor goo. . Eſpecially when the Church is by 

Lapſe come to the King, for then the Right of preſenting for that Turn 

is veſted in the King, not as Ordinary, but as ſupreme Patron, ſo that the 

Patron cannot preſent to that Avoidance, Qœre. 

When a Commendam is made, if it be for longer Time than whilſt the For what 
Church ſhall remain void through the Patron's Fault, it muſt be made for Time. 

the Life of the Commendatory, and not for Years, or ſo long as he ſhall be 

Biſhop of ſuch a Dioceſe, or the like; neither can a Benefice be com- 
mended by Parts, any more than it may be preſented unto by Parts, as Not by Parts: 
that one ſhall have the Cure without the Fruits, or the Fruits without the 

Cure; or that one ſhall have the Glebe, another the Tithes, and the like ; 

neither can ſuch Commendatory have a Juris utrum, which is Utrum fit Juris utrum, 
hvera Eleemoſyna pertinens Eccleſiæ fue ;. nor can he take to him, or his 
Succeſſors, nor can he ſue or be ſued in a Writ of an or the like. 


But 
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Commen- But a Commenda perpetua may be admitted. 11 H. 4. 76. By Thirning 
. Hankford ; for it amounts to a Collation or Proviſion, and hath full 
Commenda Words, that he may take or receive a Benefice void of the Gift or Preſen- 
perpetus. tation of the Patron, and the Commendatory may enter into it without In- 
ſtitution, &c, and take the Profits as Rector in Commendam, for Term 

of his Life: And it is ſaid to be adjudged, and affirmed in Error, that 

a Commendam to take a Benefice upon the Preſentation of the Patron is 
r good. Jenkins, Caſe 9. Cent. 6, But then the Benefice muſt be void 
9 when the Commenda is made for the holding of it, and Words de futuro 
will not ſerve; but Quære. And though it be in a fort repugnant, that 
a Man ſhould have an Intereſt irrevocable in a Thing that he takes only 

to keep, (for ſo was the Original of a Commendam,) yet where the Words 

are ample to make a full Incumbent, the Word Commendam ſhuffled in 


may be void. Hobart 153. 


Perpetual is And though it may be ſaid that the Nature of a Commendam is to be 


tlie bet. determinable, not perpetual ; yet it muſt be agreed that a Commendam may 
de perpetual, and ſuch is the beſt and perfecteſt kind of Commendams ; 
and a Commenda Temporalis doth not ſtand with the Common Law of 


If made a England. When any ſpiritual Perſon is made a Biſnop, he may by Diſ- 


eee, N * penſation of Retainer hold with his Biſhoprick all ſuch Benefices of which 
may retain, he was lawfully poſſeſſed before he was Biſhop; and ſo if he was the 
| King's Chaplain, and had Three Benefices with Cure above the yearly 
Value of Eight Pounds, one of them at the leaſt being of the King's 
Gift, he may retain them all; but if he doth retain by Diſpenſation two 
Benefices, or ſo many as he might have before he was Biſhop, by the Sta- 
tute 21 H. 8. c. 13. he cannot by Commendam take any more, becauſe 
the Words of the Statute are as well againſt having, as taking more Bene- 
fices, and upon other Terms than the Statute doth allow; and if he had 
no Benefice before, or did void them by being made a Biſhop, he can take 
but one Benefice De Novo, eſpecially if it be with Cure, and of the yearly 
| | Value of Eight Pounds, becauſe he that will have two ſuch Benefices, 
Qualification. muſt have ſich a Qualification and Diſpenſation as the Law requires; 
1 and a Biſhop by being Biſhop ceaſeth to be a Chaplain, and fo makes his 
Qualification void; (but Quere, Whether he doth not continue to be 
qualified as a Doctor?) but he muſt have a double Diſpenſation to licenſe 
him to take two ſuch Benefices, and hold them with a Biſhoprick, which 
is ſuppoſed not to be tolerable, Hobart 157. But I fee no Reaſon in 
Law, why a Biſhop may not as well be diſpenſed with to hold a Benefice 
above the Value of Eight Pounds per Annum, with his Biſhoprick, and 
another Benefice within the Statute, with that and his Biſhoprick, viz. by 
Commendams Commendam, (all Commendams being but Diſpenſations,) as was agreed 
2 iſpenſa - . 22 Fac. in Evans and Kiſin's Caſe v. Aſcouth, Ney 94. and Palm. 
457. as well as he that hath any Inferior Dignity may be diſpenſed with 
to hold two ſuch Benefices together with his Inferior Dignity ; for a Biſhop» 
rick by Hobart is agreed to be no more a Benefice within this Statute 

than a Deanery, Archdeaconry, &c, are, which are expreſly excepted 

by it. | | 

. as Hobart ſays, Hobart 2 57. Whatever Benefices a Biſhop 
holds in Commendam, he is not a Biſhop as to ſuch Benefices, whether they 
be in his own or another Dioceſe ; but a Parſon, Vicar, or the like, (as his 
Caſe is) to all Purpoſes, and by that Name muſt ſue and be ſued, pre- 
ſcribe and claim, and yet it is ſaid, Hill. 22 Fac. in Evans and Kiffn's 
Caſe v. Aſcoutb, Ney 94. the ſame Caſe is alſo reported Palm. 34 fi 
457. Latch 31, 233. That a Commendatory muſt ſue by that Name; all 


which Particulars concerning Commendams are mentioned by Hobart, (un- 
2 leſs 
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Caſe b. The Biſhop of Coventry and Litchfield, Mich. 10 Jar. Hobart 


154, Ge. Which Caſe alſo ſee in Moor's Reports, p. 826, and in 
Rolls 1 Rep. 45 1. where the principal Caſe is, that a Church being come 
to the King by Lapſe, and after a Biſhop (that did hold with his Biſhop- 
' rick a Benefice with Cure, being elected to be Biſhop of another Dioceſe) 
doth upon his Petition obtain a Grant of Diſpenſation from the Arch- 
biſhop, that he ſhould hold the Benefice he held with his firſt Biſhoprick, 
Nec non, ut unum aliud vel plura Curata vel non Curata Beneficia Eccleſiæ, 
infra Regnum Angliæ, cujuſcunque Nominis, Qualitatis aut Dignitatis in 
Commendam ibi dem obtinere, acceptare & recipere, ar propria ſua authort- 
tate capere & apprehendere, ac realem, corporalem, & actualem Poſſeſſic- 
nem ejuſdlem abſque Inſtitutione, Collatione, Inductione, & alia quacunque 
juris Solemnitate intrare, c. And then being confirmed Biſhop of the 
iecond Dioceſe, the King ratione Prerogative, &c. doth grant him the 
| Benefice that was come to him by Lapſe, upon which the Biſhop doth _ 
accept of the ſaid Benefice, and did enter upon it, and held it in Com- 
mendam, in which Caſe, of twelve Judges, three only did hold that the 
ſaid Commendam was good in Law, at leaſt made good by the Words of the 
King's ſecond Grant ; the other nine held that it was void, of which 
nine, two were to have Judgment to be given for the King ; the other 
ſeven, that Judgment ought to be given for the Plaintiff, and for him it was 
given accordingly, Quod habeat breve Epiſcopo ; but Order given that no 
Writ ſhould go forth, neither to the Biſhop nor the Sheriff to inquire of 
the Points of the Writ, till the Court give further Order, becauſe that the 
King's Title by Lapſe was in ſome ſort admitted, or not denied ; and to 
the End, that (as Coke adviſed, who was one of the ſeven) Knowledge 
might be taken of the King's Title before Execution, And this is the firſt 
Judgment that is found to be given concerning this fort of Commendams, 
although Queen Elizabeth brought a Quare Impedit before, in a Caſe not 
much unlike it; which was, That on the twenty-ſecond of November 
1582, a Biſhop of Coventry purchaſed a Diſpenſation of the Archbiſhop Biſop of 
of Canterbury, after confirmed by the King, whereby it was diſpenſed C. 
with the ſaid Biſhop, that he might, during the Time that he ſhould be 
Biſhop of the ſame See, duo Beneficia Ecclefiaſtica infra Diœcęſin ſuam, 
&c. im Commendam recipere, &c, Et authoritate ſua propria retinere, 
gam diu prædicto Epiſcopatui preefſe contigerit, quantum in eodem Archie- 
piſcopo fuit, & jura Regni patiebantur. After which, viz. 14 April 
I 597, a Church within his Dioceſe falling void on the tenth of May fol- 
lowing, the rightful Patron Nominavit, Defignavit & Aſignavit the faid 
Biſhop to be Rector of the void Church, and that he might take it, and 
hold it according to his Diſpenſation, by Pretence of which Diſpenſation 
and Preſentation, the Biſhop, on the 24th of October in the ſame Year, 
took by his own Authority corporal Poſſeſſion of the ſame Church; as 
to which Diſpenſation of Commendam, three of the Juſtices held, that both 
it and the Confirmation were void. The Fourth, viz. Walmſley, that it 
was good, but the Queen put an End to the Suit, by certifying by her 
Attorney, that her Pleaſure was not to proſecute it further, Paſch. 43 El. 
argued, Mich. 44 & 45. El. Queen v. Biſhop of Coventry and Compton, 
2 Anderſon 181. Alſo the Biſhop of Ofery having obtained the like Diſ- Biſbop of 
penſation, and upon Pretence thereof enjoyed during his Life the Profits of VD. 
a Vicarage that came to him by Lapſe, and was full of an Incumbent 
when his Diſpenſation was granted; the King brought after his Death a 
Vare Impedit againſt the Patron and his Clerk, upon the Title of Lapſe, 

5 Gg g preſuming, 


leſs ſuch of them for which other Authors are cited,) in Colt and Glover's Commen- 
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filled by his taking Poſſeſſion by Virtue of his Diſpenſation, that it came to 
him, and was in him by Lapſe; but what Judgment was given is not de- 
clared; however, the Arguments Pro and Con are ſet down, Paſcb. ꝙ Fac. 
King v. Horsfal and Male, Davis, fol. 68. It hath alſo e been 


made a Doubt, whether a Biſhop might hold any Benefice by Commendamn 


within his own Dioceſe or not. Moor 899. 1 S1derfin 305. Rolls 1 Rep. 


454, 463. Davis 69. 8. 
And the Reaſon given why he cannot, is, becauſe the ſame Perſon can- 


not be both Viſitor and viſited, but tis anſwered, That the Biſhop is under 
the Correction of the Metropolitan, as his Viſitor; and therefore might have 


ſuch a Commendam. _ 
As to Commendams in General, the la Rules are found in the 


Books of the Common Law, and in Fart collected by Biſhop Groen in 


his Code, viz. 
. That the Poſſeſſion of a Biſhoprick doth of common Right make 


void all other Promotions according to a Canon of the Council of Lateran, 


under Alexander III. and this not only on Engliſh Promotions by Biſhop- 
ricks in England, but alſo Engliſh Promotions by Biſhopricks in Ireland, 


the Je of Man, &c. Et vice verſa... Vide Noy 93. NV. Jones 158. 


Latch 133, Palm. 344. Vaugb. 19. But the Law is otherwiſe of a 
meer Titular, or a Suffragan Biſhop, on the Stat. 21 H. 8. c. 18. See the 


Statute. 
2, Yet ſuch Avoidance may be prevented by a Diſpenſation of Retainer, 


or a Commendam retinere granted before Poſſeſſion of the Biſhoprick. 
This Power the Pope at firſt claimed, viz, of diſpoſing of all Promo- 
tions becoming void in that manner; and the King may now do the 
| ſame either ſingly and by himſelf, vide Hob. 453, 457, 468, or by 


Command to the Archbiſhop to exert the Right of Diſpenſation veſted in 
him by Stat. 25 H. 8. c. 21. as the Ordinary Method is, vide 1 Cro. 
542. Hob. 154, &c. which fort of Commendam is defined by Hobart to 
be a Faculty or Licence of Retention, and Continuation of the Benefice 
in the ſame Perſon and State, wherein it was, notwithſtanding ſomething 
intervening, as a Biſhoprick, or the like, that without ſuch a Faculty 
would have avoided it. By which Means the Inſtitution and Induction, 
or other Method whereby the Perſon obtained ſuch Benefice, remain and 
continue in their full Force. And it being the Doctrine both of the 
Canon and Common Law, That former Promotions are not vacant but by 


Conſecration in caſe of Creation, and by Confirmation in caſe of Tranſla- 


tion, if ſuch Faculty or Diſpenſation comes before theſe, it comes Time 
enough to continue the Poſſeſſion, otherwiſe it comes to late. Thus Car- 
dinal Beaufort's Diſpenſation to hold the Biſhoprick of Wincheſter coming 
after he was made Cardinal was void, but Cardinal Wolſe ley” y's for the Arch- 
biſhop of York coming before, was good. Vide Ney 93. V. Jones 158, 


Vaugh. 20. Dav. 77, 80. 
3. By a Commendam Retinere the Incumbency is continued. This ap- 


pears evident from the ſoregoing Propoſition, for the Avoidance is thereby 
revented in the ſame manner as it is with regard to a firſt Benefice in- 


compatible by a Diſpenfation to hold a ſecond, or a Plurality; therefore 


'tis ſaid by Hobart, that a Commendam Retinere, is improperly called a 
Commendam, For ſays he, my own Benefice cannot be commended unto 
me. And it is clear, what the Canon Law meant by this Term, was 
only with regard to the ſecond Benefice taken de Novo, by way of 


Cuſtody or Commendam, and (to prevent the Voidance. of the firſt) not 
taken 
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taken by way of [Inſtitution ; ſo that it was no more than committing to 
the Incumbent of one Church the Cure and Revenues of 'another, either 


for a Time limited as fix Months, (which Time the Patron had to con- 
ſider of a proper Clerk) that the Church might be taken care of, or (with 
Conſent of the Patron) to the End chiefly, That ſuch Incumbent might 
be better ſupported; the firſt of which, vir. Care of the Church during 
the Vacancy, is now anſwered by Sequeſtration of the Benefice, and the 
Grant of the ſecond (7. e. the Profits of the Vacancy) is rendred impracti- 
cable either by the Biſhop or Patron, or both, by the Stat. 28 H. 8. 
c. 11. Which gives the Profits of the Vacation to ſuch Perſen as ſhall be 
thereunto next preſented, promoted, iuſtituted, inducted or admitted. Which 
Profits before the fail Act belonged either to the Church, and fo were in 


the Diſpoſition of the Patron and Biſhop, or to the Ordinary or other 


Perſon to whom by Cuſtom they appertained, and fo by the previous 
Conſent of ſuch Perſon might be yielded to the Commendatory. But the 


by Conſequence the Revenues of Vacancies, ſince the making of the ſaid 
Act, cannot be given; which ſeems to be the true Reaſon of the utter Diſ- 
uſe of that ſort of Commendams with regard to Preſbyters; tho' as to 
Biſhops it ſtill continues in Favour to the Prerogative Royal. 

4. But a Commendam capere, (i. e. a Dignity or Benefice taken by a 
Biſhop after Conſecration, and without Inſtitution) doth not create a proper 


 Tncumbency, The Canoniſts were donbtful whether during a Commendan 
the Church commended was not really vacant, and whether the Com- 


mendatory was any more than a Cu/tos, Adminiſtrator or Procurator Ec- 
clefie, during fuch Vacancy ; and even they who held he was ſomewhat 
more, (for that Commenda is a Title 'or Right owned by the Canon Law) 
pretend not to ſay he was an Incumbent, and confeffed he held only by a 
corrupt and precarious Title invented on purpoſe to elude the Laws 
againſt Pluralities. In like manner, tho' the Books of the Common Law 


ſay, a Commendatory by retinere remains full Incumbent, and may plead 


as ſuch ; yet of a Commendatory recipere they ſay, That a Dean by ſuch 
a Commendam cannot confirm a Leaſe made by the Biſhop, and that ſuch 


a Commendatory Parſon cannot have a Juris utrum, nor take to him and 


his Succeſſors, nor be ſued in a Writ of Annuity, &c. 2 Cro. 69 1. Hob. 
163. Noy 94. Whereas on the other hand, Benefices, &c. and Com- 
mendams by Retainer are frequently declared vacant by the Reſignation or 
Surrender of the Commendatory. Vide Gibſon's Cod. y v. 


Commen⸗ | 
dams, 


next Incumbent being a Perſon uncertain cannot give ſuch Conſent, and 


5. Commendams may be temporary or perpetual at the Pleaſure of 


the Prince. When it is Temporary, the preciſe Time is expreſſed and 
limited in the Diſpenſation ; when perpetual, the Stile is Quamdru vixeris 
& eidem Epiſcopatui prafueris. And in caſe of a Commendam retinere 
whether it be temporary or perpetual, it is only a Continuance of the 
original Incumbency, or the preventing of an Avoidance for ſuch a Term. 
But however it was taken by the old Canoniſts, it ſeems the Books of 
Common Law do generally ſay, That a Commendam capere ought to be 


perpetual, becauſe there being no previous Title by Inſtitution, &c. (as 


there is in the Caſe of a Commendam.retinere) the Law knows not what to 
make of any Thing that can be called a Title, and not be equal to that, 
at leaſt in point of Perpetuity. Vide Hob. 152. And there is no Inſtance 
in our Books of a Cammendam capere, but what is unlimited or perpetual. 
6. According to the Duration of a-Commendam, and the Commetidatory, 


the Right of the Crown to preſent upon Promotion is ſerved, or not 


ſerved. If the Commendam be limited to a certain Term, the Crown ſhall 
x preſent 
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by prerogative at the Expiration - of - ſuch Term, notwithſtanding 


| bs, the previous Grant of a Commendam ; unleſs it ſo fall out, That the Com- 
- .* -* mendatory Biſhop: Dies or Reſigns before the Expiration of the Term. 


Bid. 955. 


Croat 954. 


| | No Prieſt or 
1 Deacon may 
ferve another 
as Curate, & 
without Ad- 
| mittance and 
* Subſcription, 
| Fe. 


Vide Dyer 228. ö. 4 Mod. 212, For in ſuch Caſe (the Church becom- 
ing void not by Ceſſion, but by Death or Reſignation) the Turn of the 
Crown is ſerved, and the Patron ſhall preſent as before is ſhewn, pag. 
And fo it is likewiſe ſerved, if the Commendam was originally unlimited, 
that is, during the Life of the Perſon, and his Poſſeſſion of ſuch a See, be- 
cauſe this amounts to a Preſentation, And therefore in this Caſe alſo, the 
Right of the Crown is ſerved, and the Patron may preſent. But if a 
Biſhop who is poſſeſſed of a Cmmendam is tranſlated to another See, and 
ſo a new Title accrues to the Crown by a new Promotion, the ſame 
Commendam may be continued, if the Prince ſhall pleaſe; but it muſt be 
by a new Diſpenſation granting it to be held with the new Biſhoprick. 
Noy 94. 2 Roll, 453. oO : 


G. Code 956. 7. A Commendam Temporary in Retinere may be renewed or prolonged; 


that is, before the original Incumbency ceaſes by the Expiration of the firſt 
Diſpenſation, and a ſecond Diſpenſation may be granted to prevent the 
Avoidance, and continue the Incumbency. But all Commendams retinere are 
now uſually granted in Perpetuity, they being deſigned as an additional Sup- 
port to the Epiſcopal Character, which ſince the Reformation hath greatly 
needed Support in many Sees. - 

8. No Commendam can be granted but with Conſent of the Patron, and 
therefore in granting: a Commendam retinere, the King (who is Patron by 
the Promotion) ſignifies his Conſent by his Mandate to the Archbiſhop to 
grant a Diſpenſation. And if the Commendam be recipere, it is either to 
take a Promotion in the Biſhop's own Gift, and fo his Acceptance is a 
Conſent, or in the Gift of ſome other Patron; and then the Conſent of 
ſuch Patron muſt be had in an authentick Manner, and mentioned in the 
Diſpenſation. And Hobart fays, if the Archbiſhop ſhould commend to 
a certain Church void, /icef Patronus non conſenſerit, the Inſtrument of 
Commendam would be void, tho' the Patron ſhould afterwards conſent. 


Note, That not only Dignities and Benefices have been granted in 


Commendam, but alſo Headſhips of Colleges and Hoſpitals, and that by 
Diſpenſation; as of Headſhips, St. John's Oxon, to Dr. Mew, Biſhop of 
Bath and Wells; of Magdalen College, Oxon, to Dr. Hough, Biſhop of 

Oxford; of Pembroke College, to Dr. Hall, Biſhop of Briſtol; and of 

Hoſpitals, St. Cro/s near Wincheſter, to Dr. Compton, Biſhop of Oxford, 
and St. Oſwald near Worceſter, to Dr. Fell, Biſhop of Oxford, 


CHAP. XIX. 
Of Curates and Lecturers. 


E having ſpoken of the general Ways or Means, both ordinary 
| and extraordinary, by which a Title to an Eccleſiaſtical Benefice 
may be taken; I may here alſo not improperly add, that the Power of 
executing the Office of a Miniſter, may be had by thoſe that have not any 
Title 


IS + C 


PT” 


— 
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Title to an Eccleſiaſtical Benefice; and that is, either as a Curate to ſome Curates and 
beneficed Perſon, or as a Lecturer without Title; but no Parſon, whether 9 
Prieſt or Deacon, (for Deacons are capable of being Curates and Lecturers | 
as aforeſaid) may ſerve another as his Curate, or preach as a Lecturer in 

any Place of publick Worſhip, by the Conſent only of thoſe that imploy 

them, but ought to be admitted by their reſpective Archbiſhop, Biſhop or 

Ordinary, and at their Admiſſion to ſubſcribe before ſuch their Arch- 

biſhop or Ordinary, the Declaration or Acknowledgment, the Form of 

which is ſet down before, Cap. 15. And if they do not ſubſcribe as afore- 

ſaid, they loſe and forfeit ſuch Curate's Place and Lecture; and after Sub- 

ſcription made, ſuch Curate and Lecturer are to procure a Certificate under 

the Hand and Seal of their Archbiſhop, Biſhop or Ordinary, before 

whom they ſubſcribed, who upon Demand are bound to make and deliver 

the ſame, and publickly to read the fame Certificate together with the And to read 
Declaration aforeſaid, upon ſome Lord's Day within three Months next * 
following, in the Pariſh Church where he is to officiate in the Preſence of three Months. 
the Congregation there aſſembled in the Time of Divine e the i 


Pain aforeſaid. 


Sect. 19. And it is alſo enacted, That no Perſon ſhall be, oz be re- 13 & 14 
ccived as a Lecturer, oz permitted, ſuffered oz allowed to pꝛeach as a Hg 
Lefurer, oz to pꝛeach o2 read any Sermon 02 Lefture in any Church, Lecturers. 
Chapel oz other Place of publick Wlozhip within this Realm of 
England, oz the Dominion of Wales, and Town of Berwick upon 
Tweed, unlels he be firſt app2oved, and thereunto licenced by the 
Archbiſhop of the P2ovince, oz Biſhop of the Dioceſe, (oz in Caſe 

the See be void) by the Guardian of the Spiritualties under the 
Seal, and ſhall in the Pꝛeſence of the ſame Archbiſhop oz Biſhop. o2 
Guardian read the Mine and Thirty Articles of Religion, mentioned Reading the 
in the Statute of the Thirteenth Pear of the late Queen Elizabeth, 39 Articles. 
with Declaration of his unkeigned Aﬀent to the ſame. And that 

every Perſon and Perſons who now is, oz hereafter ſhall be li- 
cenſed, aſſigned and appointed, oz received as a Leifurer to pꝛeach 
upon any Day of the Week in any Church, Chapel o2 Place of 
publick Mozſhip within this Realm of England, oz Places afozeſatd, 

the firſt Time he p2eacheth, befoze his Sermon ſhall openly, pub- 
lickly and ſolemnly read the Common Pꝛapers and Service in and 
by the laid Book appointed to be read fo2 that Time of the Day, 
and then and there publickly and openly declare his Aﬀent unto and Declaring his 
App2obation of the laid Book, and to the Uſe of all the Pꝛapers, men ** 
Rites and Ceremonies, Fozms and Ozders therein contained and Prayers, Se. 
pꝛeſcribed, accozding to the Fozm befoze appointed in this Ac: And 
alſo ſhall upon the firſt Lefure Day of every Month afterwards, ſo 
long as he continues Lef#urer o2 Pꝛeacher there, at the Place ap- The like up- 
pointed fo2 his ſaid Leckure 02-Sermon, befoze his ſaid: Lefure oz 2 955 
Sermon, openly, publickly and ſolemnly read the Common Pꝛayers m er, 
and Service, in and by the laid Book appointed to be read koz that Month. 
Time of the Dap, at which the ſaid Lecure oz Sermon is to be 
pꝛeached; and after ſuch Reading thereof ſhall openly and publickly, 
befoze the Congregation there aſſembled, declare his unfeigned Aﬀent 
and Conſent unto, and Appꝛobation of the ſalid Book, and to the Uſe 


FR _ of all the Pꝛapers, Rites and Ceremonies, Fozms and Ozders there- 
. L in contained and pꝛeſcribed accozding to the Fozm afozeſaid; And 
3 that all and every ſuch Perſon and Perſons, who ſhall neglef oz re- Diabinty for 
A fuſe to do the ſame, ſhall from thencefozth be diſabled to pꝛeach the Neslec. 
| ſain 


—_—— 
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Kater laid 02 any other Ledure oꝛ Sermon in the caid 02 any other Chureh;- ö 
e Chapel oꝛ Place of publick TMozſhip, until ſuch Time as he and they 
T ſhall openly, publickly and ſolemnly read the Common Pzapers and 
Service appointed by the ſaid Book, and conkozm in all Points 
ta the Things therein appointed and pzeſcribed accozding to the 
PDurpoꝛt, true Intent and Meaning of this At. 
If the Lefture Sect. 20. Pꝛopided always, That if the ſaid Sermon 02 Lefure be 
tral, Ee. to be pꝛeached oz read in any Cathedzal o2 Collegiate Church oz 
Chapel, it ſhall be ſufficient foz the ſaid Lefurer openly at the Time 
afozeſaid to declare his Aſſent and Conſent to all Things contained 
in the ſaid Book accozding to the Fozm afozeſaid. 
Not to preach Sec, 21. And be it further enaf#ed, That if any Perſon who is by 
oy Dilabi- this Act Diſabled. to peach any Leture 02. Sermon, ſhall, during the 
| Time that he ſhall continue and remain ſo diſabled, pzeach any 
Sermon oz Lefture, that then fo2 every ſuch Offence, the Perſon 
Puniſhment. and Perſons ſo offending ſhall ſuffer thzee Months Impziſonment in 
the common Gaol without Ball oz Mainpzize; And that any two 
Juſtices of the Peace of any County ok this Kingdom and Places 
afozeſaid, and the Mayo? oz other Chief Magiſtrate of any City, 
Town Cozpozate within the ſame, upon Certificate from the Ozdi⸗ 
nary of the Place, made to him o2 them of the Offence committed, 
ſhall and are hereby required to commit the Perſon. oz Perſons ſa 
offending to the Gaol of the ſame County, City oꝛ Town Coꝛzpozate 
accodingly, 
| Lefturer to Sect. 22. Pꝛovided always, And be it further enacted; That at all 
be preſent at and every Time and Times when any Sermon az Leiure is to be 
emen p2eached, the Common Pꝛayers and Service in and by the ſaid Book. 
Prayers. appointed to be read fo2 that Time of the Day, ſhall be openly, pub- 
lickly and ſolemnly read by ſome Pꝛieſt oꝛ Deacon in the Church, 
Chapel oz Place of publick Alozſhip, where the laid Sermon oz 
Lefure is to be pꝛeached, befoze ſuch Sermon oz Lecture be pzeached, 
and that the Lecturer then to p2each, ſhall be pzeſent at the reading 
thereof. 

Not to extend Sect, 23. Pꝛobided nevertheleſs, That this Ad ſhall not extend to 
to ive n the Univerſity Churches in the Univerſities of this Realm, oz either 
ol them, when oz at ſuch Times as any Sermon oz Lecture is pꝛeach⸗ 

ed oꝛ read in the ſaid Churches oz any of them, fo2 oz as the publick 
Univerſity Sermon oz Lefture, but that the fame Sermons and Lec⸗ 
tures may be pꝛeached o2 read in ſuch So2t oz Manner, as the ſame 
have been heretokoze pꝛeached o2 read; this Act oz any thing herein 
contained to the contrary thereof in any wiſe notwithſtanding. 

15 Car.2.c.6. And it hath been ſince enacted by 15 Car. 2. c. 6. That whereas ſome 


ama Doubt hath ariſen, whether Parſons pꝛohibited to pꝛeach ' by 14 Car. 

bited. 2. c. 4. Ate in the fame Plight as to JnAmnent with Perſons diſ⸗ 
abled by the laid Statute to pꝛeach: Be it declared and enacted, That 
the Penalties by the ſaid Ac, to be inflited upon any Perſon diſabled 
by the ſaid Aﬀ to p2each, fo2 any Offence againſt the ſaid Ac, ſhall 
in like manner be inflifed upon every Perſon ſo offending, that is 
pꝛohibited by the laid Af to pꝛeach; any thing, Doubt oz Ambiguitp 


in the ſaid A# to the contrary notwithſtanding. 
29 Car. 2. Hither may be referred (with Regard to Curates and Curacies) the Stat. 


OE: 29 Car. 2. c. 8. for Augmentations to ſinall Vicarages and Curacies (which 
ſee hereafter Chap. 39.) See allo Grb/on's Codex, pag. 756, 757, &c.) 
as alſo the Stat. * Anne, Seff. 2. cop. 12. for the better Maintenance of 

. Curates 


S een it 
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thozity of the ſame, That if any Reito2 oz Gicar having Cure of 
Souls, ſhall from and after the Nine and twentieth Oay of Septem- 
ber in the Pear of our Lozd One thouſand ſeven hundzed and four- 
teen, Nominate and Pꝛeſent any Curate to the Biſhop oz Ozdinarp, 
to be Licenſed o2 Admitted to Serve the Cure of ſuch Reio2 oz Gi⸗ 
car in his Abſence, the laid Biſhop oz Ozdinary, having regard to 
the Gzeatnels of the Cure, and the Galue of the Eccleſiaſtical Bene⸗ 
fices of ſuch Refo2 oz Cicar, ſhall, on oz befoze the Gzanting ſuch 
Licence, Appoint by TUriting under his Þand and Seal a ſuffictent 
certain Stipend oz Allowance, not erceeding Fifty Pounds per An- 
num, 92 leſs than Twenty Pounds per Annum, to be Paid a: 
Anſwered, at ſuch times as he ſhalt think fit, by ſuch Refto2 oz Ui- 
car, ta ſuch Curate fo2 his Suppozt and Maintenauce; Ind ik it 
ſhall appear to the Biſhop oz D2dinary, upon Complaint oz other⸗ 
wiſe, That any Curate of ſuch Refo2 oz Uicar, Licenſed oz Admit- 
ted befoze the ſain Pine and twentieth Day of September in the 
Pear of our Lozd One thouſand ſeven hundzed and fourteen, hath 
not a ſufficient Maintenance, Jt ſhall be Lawful to and fo2 the ſaid 
Biſhop o2 D2dinary to Appoint him a certain Stipend o2 Allowance, 
in like manner as bekoze mentioned; and in Cale any Difference 
ſhall ariſe between any Refto2 oz Uicar and his Curate touching 
ſuch Stipend oz Allowance, oz the Payment thereof, the Biſhop oz 
Ozdinarp, on Complaint to him made, ſhall ſummarily Þear and 
Determine the ſame, and in Cafe ok Neglef oz Refuſal to Pay fuch 
Stipend oz Allowance, may Sequeſter the P2ofits of ſuch Benefice, 
ko oꝛ until Payment thereof. oy 
And whereas ſome of the Clergy have Pꝛocured Pyeferments 
fo2 themſelves, by Buying Eccleſiaſtical Livings, and others have 
been thereby diſcouraged t Be it further Enacted by the Authority afore- 
ſaid, That if any Perfon, from and after the Twenty⸗ninth Day of 
September One thouſand ſeven hundzed and fourteen, ſhall oz do 
fo2 any Sum of Yoney, Rewatd, Gift, Pꝛofit oz Advantage, di- 
reitly 02 indireily, oz fo2 02 by reaſon of any Pꝛomiſe, Agreement, 
Ozant, Bond, Covenant oz other Aﬀurance, of oz fo2 any Sum of 
Honey, Reward, Gift, P2ofit oz Benefit whatſoever, directly oz in⸗ 
directly in his own Name, oz in the Name of any other Perſon oꝛ 
Perſons, Take, Pꝛocure oz Accept the next Avoidance ok, 02 Pꝛe⸗ 
ſentation to any Benefice with Cure ok Souls, Dignſty, Pꝛebend 
o: Living Eccleſiaſtical, and ſhall be p2eſented o2 Collated thereupon, 
that then every luch Pzeſentation oz Collation, and every Admiſſion, 
| | es | Inſtitution, 
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—_— Inſtitution, Jnveſtiture and Tndution upon the ſame, ſhall be utterly 
WV Uoitd, Fruſtrate, and of no Effect in Law, and ſuch Agreement ſha!l 


be 'Clergy-Man's Law: Or, Cap. 20. 


be deemed and taken to be a Simontacal Contract; and that it hail 
and may be Lawful to and fo2 the Queen's Majeſty, her Peirs and 
Succeſſos, to P2eſent oz Collate unto, o2 Sive 02 Beſtow every 
ſuch Benefice, Dignity, Pꝛebend, and Living Eccleſiaſtical, fo: that 
One time oz turn only; and the Perſon ſo cozruptly Taking, Pꝛa⸗ 
curing, 02 Accepting any ſuch Benefice, Dignity, Pꝛebend oz 
Living, ſhall thereupon, and from thencefo2th be Adjudged a dil- 
abled Perſon in Law to have and injoy the ſame Benefice, Dignity, 
Pꝛebend o2 Living Eccleſiaſtical, and ſhall alſo be ſubje# to any Pu⸗ 
niſhment, Pain o2 Penalty, Limited, Pꝛeſcribed o2 Jnflf#ed by the 
Laws Eccleſiaſtical, in like manner as if ſuch cozrupt Agreement 
hath been made after ſuch Benefice, Dignity, Pꝛebend, oz Living 
Eccleſiaſtical had become vacant; Any Law oz Statute to the con⸗ 
trary in any wiſe notwithſtanding, n 


CHAP. XX. 


racus Of Preſentations and Admiſſion of Clerks 


preſented ; what Preſentations are good; 

and what are Cauſes ſufficient for the Bi- 

ſbop to refuſe to admit; Of Jure Patro- 
. of 


wk Aving ſhewed both what are the Ordinary and Extraordinary Means, 

where a Clerk | f by which a Clerk muſt take a legal Title to an Ecclefiaſtical Bene- 

is hindred ce, it remains to be ſhewed what Remedies the Law doth afford the 

Clerk in caſe he be hindred in his Deſign of taking a Title by any of the 

aforeſaid Ordinary or Extraordinary Ways. If the Church be preſentable 

(a Preſentation being had) the Impediments to be removed in ſuch 

Caſes, are to be met with, either when the Clerk doth go to the Biſhop 

in his Admiſ- for Admiſſion and Inſtitution, or to the Archdeacon for Induction. As 

OY to the Biſhop, it muſt be remembred, that he, in admitting and inſtituting, 

is not to be looked upon as a mere Miniſter or Inſtrument, but as a 

Judge. 15 H. 7. 8. 3. And therefore in many Caſes, he may refuſe to 

admit the Clerk that is preſented to him, and juſtify his Refuſal , where- 

fore it is meet, before I ſpecify the Remedies the Law hath provided in 

caſe a Clerk be unjuſtly refuſed, that I firſt declare what are and whet 

are not the juſtifiable Cauſes of a Refuſal, The Cauſes of a Refuſal may 

ariſe either from' the Perſon of the Clerk, the Preſentment he brings, or 
from the Condition of the Church to which he is preſented, Cc. | 

Cauſes of Re Firſt, They may ariſe from his Perſon, for every one that is preſented 

GEES: to a Church ought to be duly qualified to perform the Duties of the In- 

from the Per- cumbent thereof; and this the Law of Reaſon doth render ſufficiently 

_—_ the evident; therefore he ought to be ordained, or made a Miniſter accor- | 
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Curatesand f. ſaid 02 any * Lefure 02 Sermon in the fad 92 any other Cbureb, 28 
r Chapel oꝛ Place of publick Mozſhip, until ſuch Time as he and they 
| ſhall openly, publickly and ſolemnly read the Common P2apers and 
Service appointed by the laid Book, and confozm in all Points 
ta the Things therein appointed and pꝛeſcribed accozding. to the 
Purpoꝛt, true Intent and Meaning of this Ack. 
5 28 Sect. 20. Pꝛoyided always, That if the ſaid Sermon oz Lefure be 
dral, &c, to be pꝛeached oz read in any Cathedzal oz Collegiate Church oz 
Chapel, it ſhall be ſufficient foz the ſaid Lefurer openly at the Time 
afozeſaid to declare his Aſſent and Conſent to all Things contained 
in the ſaid Book accozding to the Fozm afozeſatd. | = 
Not to preach Sect, 21. And be it further enaffed, That if any Perſon who fs by | 
= Dilabi- thig Ack Diſabled. to pꝛeach any Lecture o: Sermon, ſhall, during the 
Time that he ſhall continue and remain ſo. diſabled, pꝛeach any 
Sermon oz Leffure, that then fo2 every ſuch Offence, the Perſon 
Puniſhment. and Perſons ſo offending ſhall ſuffer thiee Months Impziſonment in 
| the common Gaol without Bail oz Mainpzize; And that any two 
Juſtices of the Peace of any County of this Kingdom and Places 
afozeſaid, and the Mapoz oz other Chief Magiſtrate of any City, 
Town Copozate within the ſame, upon Certificate from the ©2dt- 
nary of the Place, made to him oz them of the Offence committed, 
ſhall and are hereby required to commit the Perſon. oz Perſons ſo. 
offending to the Gaol of the ſame County, City 02 Town Coppozate | 
- Aaccodingly. 
Lefturer to Sect. 22. P2ovided always, And be it farther enacted; That at all 
be preſent at and every Time and Times when any Sermon oz Lecture is to be 
cones Peached, the Common Pꝛapers and Service in and by the ſaid Book. 
appointed to be read fo2 that Time of the Day, ſhall be openly, pub» 
lickly and ſolemnly read by ſome Pꝛieſt oz Deacon in the Church, 
Chapel oz Place of publick (Mozchip, where the ſaid Sermon oz 
Lecture is to be pꝛeached, befoze ſuch Sermon oz Lecture be pzeached, 
— _ the Lefurer then to pꝛeach, ſhall be pꝛelent at the reading 
ereof, 
Not to extend Sect. 23. Pꝛobided nevertheleſs, That this AX ſhall not extend to 
to tne Vn the Univerſity Churches in the Univerſities of. this Realm, oz eſther 
bk them, when oz at ſuch Times as any Sermon oz Lecture is pzeach- 
ed oꝛ read in the ſaid Churches oz any of them, koz oz as the publick 
Univerſity Sermon oz Lefture, but that the ſame Sermons and Lec- 
tures may be pꝛeached o2 read in ſuch So2t 02 Manner, as the ſame 
have been heretofoze pꝛeached oz read; this Act oz any thing herein 
contained to the contrary thereof in any wiſe notwithſtanding. 
15 Car.2.c.6. And it hath been ſince enacted by 15 Car. 2. c. G. That whereas ſome 
, Doubt hath ariſen, whether Parſons pꝛohibited to pꝛeach by 14 Car. 
ied, — 2. C. 4. Ate in the lame Plight as to Puniſhment with Perſons dil⸗ 
abled by the laid Statute to pꝛeach: Be it declared and enacted, That 
the Penalties by the ſaid Ac, to be inflied upon any Perſon diſabled 
by the ſaid Aﬀ to p2each, fo2 any Offence againſt the ſaid Ac, ſhall 
in like manner be inflized. upon every Perſon ſo offending, that is 
p26hibited by the ſaid Aft to pꝛeach; any thing, Doubt 02 Ambiguity 


1 5 in the ſaid Aft to the contrary notwithſtanding. 
29 Car. 2. Hither may be referred (with Regard to Curates and Curacies) the Stat. 


. 29 Car. 2. c. g. for Augmentations to ſmall Vicarages and Curacies (which 
| ſee hereafter Chap. 39.) See alſo Gib/on's Codex, pag. 756, 757, &c.) 


as alſo the Stat. * Ame, Se. 2. cap. 48. for che better Maintenance of 
e | Lo , Curates f 


— + 


Prayers. 


— 


tt ee Ae. et aces tenets, ——_— 


Anauumbeunt. 
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Curates, within the Church of England, and for preventing any Ecele- Crates and 
ſiaſtical Perſons from Buying the next Avoidance, of any Church Prefer- 3 | 


” % 


ment, vi. 


Pb 1 1 FRI NTS6T re : 
Chereas the Ablence of Beneficed Miniſters ought ta be Sup 1 Kune. 
nien by Curates that are Sufficient: and Licenſed Gzeachers, and? 
no Curates oz Miniſters ought. to ſerve. in any Place without the 
Examination and Admiſſion of the Biſhop ok the Dioceſe, 02 Oꝛdi⸗ 
nary ot the Place having Epiſcopal Jurisdidion: But neverthelels, 


ko want of ſufficient Maintenance and Incouragement fo2 ſuch 
Curates, the Cures within that Mart of Great, Britain called England 
have been in ſeveral; Places meanly Supplied: Foz Remedy: where- 
of, Be it Enafted. by the Queen's moſt Excellent Majeſty, by and 
with the Advice and Conſent of the Lozds Spiritual and Tempozal, 
and Commons in this pzeſent-Paxliament Aſſembled, and by the Au⸗ 


thozity of the ſame, That if any Reito2 oz Uicar having Cure of 


Souls, ſhall from and after the Nine and twentieth Day of Septem- 
ber in the Pear of our Lozd One thouſand ſeven hundzed and four- 
teen, Nominate and Pꝛeſent any Curate to the Biſhop oz Oꝛdinarp, 
to be Licenſed oz Admitted to Serve the Cure of ſuch Reffo2 oz Ui- 
car in his Abſence, the ſaid Biſhop oz Ozdinarp, having regard to 
the Gzeatnels of the Cure, and the Galue ok the Eccleſiaſtical Bene- 
fices of ſuch Refto2 oz Uicar, ſhall, on oꝛ befoze the Gzanting ſuch 
Licence, Appoint by TAriting under his hand and Seal a ſuffictent 
certain Stipend oz Allowance, not exceeding Fifty Pounds per An- 
num, 1M leſs than Twenty Pounds per Annum, to. be. Paid oz 


Anſwored, at ſuch times as he ſhall think fit, by ſuch Reiko; o; Ui- | 
108 ta ſuch Curate fo2 his Suppozt and Paintenauce; Ind ik it 


fhall appear to the Biſhop oz Oꝛdinarp, upon Complaint oz other⸗ 
wiſe, That any Curate of ſuch Refo2 z Uicar, Licenſed 82 Admit- 
ted befoze the ſaid Pine and twentieth Day. of September in the 


Pear of our Lozz One thouſand ſeven hundzed and fourteen, hath 


not a ſufficient Maintenance, Jt (hall be Lawkul to and ſoz the ſaid 
Biſhop oz D2dinary to Appoint him a certain Stipend oz Allowance, 


in like manner as bekoze mentioned; and in. Caſe any Difference 


tall ariſe between any Reitoz oz Uicar and his Curate touching 


ſuch Stipend oz Allowance, oz the Payment thereof, the Biſhop oz 


Ozdinarp, on Complaint to him made, ſhall ſummarily Þear and 
Determine the ſame, and in Cate ok Negleft oz Refuſal tg Pay ſuch 
Stipend oz Allowance, may Sequeſter the P2ofits of fuch Benefice, 
fo2 oꝛ until Payment thereof, VVT 
And whereas ſome of the Clergy have Pꝛocured Pzekerments 
fo2 themſelves, by Buying Eccleftaſtical Livings, and others have 
deen thereby diſcouraged : Be it further Enacted by the Authority afore- 
_ faid, That if any Perfon, from and after the Twenty-vfnth Day of 
September One thouſand feven hundzed and fourteen, ſhall oz do 
ko: any Sum of Ponep, Reward, Gift, P2ofit oz Advantage, di⸗ 
reftly o: indireckly, oz foz 02 by reafon of any Pꝛomiſe, Agreement, 
GSzant, Bond, Covenant oz other Aﬀurance, ok oz fo2 any Sum of 
Monep, Reward, Gift, Profit 02 Benefit whattfoever, direitly oz in⸗ 
direckly in his own Name, oz in the Name of any other Perſon 92 
Perſons, Take, P2ocure oz Accept the next Avoldance ok, 92 Pꝛe⸗ 


kentation to any Benefice with Eure ok Souls, Dignty, Pzebenv 


o2 Living Ecclefaſtical, and fhall be pꝛeſented 2 Collated thereupon, 
that then every ſuch Pyefentation oz Collation, and every Admiſſion, 
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— Inſtitution, Inveſtiture and Jndufion upon the ſame, ſhall be utterly 
\—\/} Avoid, -Fruſtrate, and of no Effet in Law, and ſuch Agreement chall 


fuſal of Ad- 


i 


be deemed and taken to be a Simontacal Contraf ; and that it ſhall 
and may be Lawful to and fo2 the Queen's Majeſty, her Peirs and 
Succeſſozs, to P2eſent oz Collate unto, oz Give 02 Beſtow every 

| ſuch Benefice, Dignity, Pꝛebend, and Living Eccleſiaſtical, fo: that 

One time oz turn only; and the Perſon fo cozruptly Taking, Pꝛo⸗ 
curing, 02 Accepting any ſuch Benefice, Dignity, Pꝛebend oz 
Living, ſhall thereupon, and from thencefo2th be Adjudged a dif- 
abled Perſon in Law to have and injoy the ſame Benefice, Dignſty, 
Pꝛebend o2 Living Eccleſiaſtical, and ſhall alſo be ſubje# to any Pu- | 
niſhment, Pain o2 Penalty, Limited, Pꝛeſcribed oz Jnflifed by the 
Laws Eccleſiaſtical, in like manner as if ſuch cozrupt Agreement 

hath been made after ſuch Benefice, Dignity, Pꝛebend, oz Living 
Eccleſiaſtical had become vacant , Any Law oz Statute to the con⸗ 


* 


trary in any wiſe notwithſtanding. 


£ - 4 - * 


CHAP. XX. 


race Of Preſentations and Admiſſion of Clerks 


' preſented; what Preſentations are good; 
and what are Cauſes ſufficient for the Bi- 
ſhop to refuſe to admit; Of Jure Patro- 
e 


1 Aving ſhewed both what are the Ordinary and Extraordinary Means, 
where a Clerk I 1 by which a Clerk mult take a legal Title to an Eccleſiaſtical Bene- 


d hindred fice, it remains to be ſhewed what Remedies the Law doth afford the 


Clerk in caſe he be hindred in his Deſign of taking a Title by any of the 
aforeſaid Ordinary or Extraordinary Ways, If the Church be preſentable 
(a Preſentation being had) the Impediments to be removed in ſuch 
| Caſes, are to be met with, either when the Clerk doth go to the Biſhop 
in his Admiſ- for Admiſſion and Inſtitution, or to the Archdeacon for Induction. As 
_—_ to the Biſhop, it muſt be remembred, that he, in admitting and inſtituting, 
zs not to be looked upon as a mere Miniſter or Inſtrument, but as a 
Judge. 15 H. 7. 8. 4. And therefore in many Caſes, he may refuſe to 
admit the Clerk that is preſented to him, and juſtify his Refuſal ; where- 
fore it is meet, before I ſpecify the Remedies the Law hath provided in 
caſe a Clerk be unjuſtly refuſed, that I firſt declare what are and what 
are not the juſtifiable Cauſes of a Refuſal... The Cauſes of a Refuſal may 

ariſe either from the Perſon of the Clerk, the Preſentment he brings, or 
from the Condition of the Church to which he is preſented, ec. 
Cauſes of Re, Firſt, They may ariſe from his Perſon, for every one that is preſented 
miſſion ariſing to © Church ought to. be duly qualified to perform- the Duties of the In- 
from the Per- cumbent thereof; and this the Law of Reaſon doth render ſufficiently 
ſon of the evident; therefore he ought to be ordained, or made a Miniſter accor- 
. | ding 


* 


- 
* 2 * 
1 * 
ama. IA... tt. Att... I" ** a a>. ** 8 i. ts. at. ie. inthe. 8 1 
— I ————— 
_—— — „ ' 


te Incumbent. 2213 


Son au th. ts... thc. —_ FTI. 4.4. FRIES _— th _—_— Mid 


Cap. 20. The Comple 


ding to the Direction of the Laws, ich. 2 Elix. ö Aminen 
2 ws. Mich. 12 & 13 Els. Dyer 292. * 
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For whatever the Law hath been as to Laymen, in reſpect of Deaneries, 
. Prebends, and other Benefices without Cure, and as to Deacons in reſpect 
of Benefices with Cure; yet as the Law now ſtands, neither Laymen nor 


Deacon, but only a Prieſt according to the Form and Manner by the 4 Prieſt only 


Book of Common Prayer preſcribed, or formerly by Epiſcopal Ordination, ke ad _ 


are capable to be admitted to any Parſonage, Vicarage, Benefice, or other 
Eccleſiaſtical Promotion or Dignity whatſoever, upon Pain to forfeit for 
every Offence One Hundred Pounds, except only the King's Profeſſor of 
the Law within the Univerſity of Oxford, who may hold the Prebend of 
Sbipton in the Cathedral Church of Saliſbury, although he be but a Lay- 
man. Stat. 14 Car. 2. c. 4. But although no other than a Prieſt duly 
ordained, is capable of being admitted to an Eccleſiaſtical Preferment, yet 
if a Clerk doth go to the Biſhop with a Preſentation for Admiſſion and 
Inſtitution, not having with him Letters of Orders to teſtify that he is Refuſal for 
a Prieſt duly ordered, nor making any Proof thereof, for which Reaſon not having 
the Biſhop doth then refuſe to admit him, but the Biſhop at the Clerk's e 
Requeſt doth give him a Week's Time to bring them, and the Clerk 
doth not return before the Patron's ſix Months paſs; yet it was held by 
Periam and Anderſon, that the Cauſe of the Biſhop's Refuſal to admit 

was not ſufficient, and that he ſhould not have the Turn by Lapſe, for 
that the Clerk is not bound to ſhew his Letters of Orders; but it was 
urged, that the Clerk that is preſented ought to make Proof to the 

Biſhop that he is Deacon, and that he hath Orders, otherwiſe by the 

Statute 13 Elig. the Biſhop is not bound to admit him (for as the Law | 
was then, a Deacon was admittable) : To which it was ſaid, that the He need not 
Statute doth not compel the Clerk to ſhew his Orders, for perhaps he hath ſhew his Or- 
loſt them; but then it was a Queſtion how the Clerk ſhould make Proof er. 
that he was in Orders; for, that he ought to do that, ſeems to be grant- 
ed; to which Anderſon ſaid, that the Biſhop may examine him upon Oath 
if he hath Orders or not: However, Judgment was given againſt the Bi- 
ſhop, Paſch. 33 Elis. C. B. Palmes and Biſhop of Peterborough's Cale, 
1 Leonard 230. ſame Caſe, 3 Cro. 241. which ſeems to be a hard Caſe, 
unleſs the Biſhop hath not only Authority to examine him, as Anderſon 
ſays, upon Oath, but be alſo bound to do it of Office upon the Clerk's 
Refuſal to ſhew his Orders. And in this Caſe it was alſo faid, that al- 
though a Clerk doth not exhibit to the Biſhop Letters Miſſive or Teſti- 
monial, teſtifying his Ability and good Behaviour, yet the Biſhop ought 
not to refuſe the Clerk, or to defer the Admiſſion of him upon the Ac- 
count of giving the Clerk a Day to bring the ſame, becauſe the Biſhop is Biſhop may 
by Examination to try the Ability of the Clerk, and may alſo make In- Ability, = 
quiry concerning his Behaviour, for which the Law allows him Time © 
convenient; yet although a Clerk doth bring to the Biſhop Letters Teſti- 
monial, which do report him to be ſufficient to ſerve the Cure, and to 
be of honeſt Behaviour; yet the Biſhop may notwithſtanding proceed to 

the Examining of him as to his Ability, and may take Time to inquire 
of him as to his Behaviour; and it is ſaid that twenty-eight Days are al- In 28 Days 
lowed by the Law for that Purpoſe. 1 Rolls Abr. p. 3 54, and 355. And Tine. 
ſhould the Biſhop be ſatisfied both as to the Clerk's Ability and Honeſty, 

et he is not bound inſtantly to admit him; for if a Clerk coming to the gat * 
Biſhop for Admiſſion, be commanded by him to come to him again af- buy. 
ter wards to be examined, for that then he hath other Buſineſs, this is no 

Refuſal of the Clerk; ſo that if the Clerk return not again for the Ad- 


miſſion, and the fix Months paſs, and the Biſhop collate by Lapſe, = 
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Wo be Clergy-Man's Law: 


„if he be ſued for collating. 14 H. 7.21. 
and 15 H. 7. 21. Quoted by Dyer Mich. 1 5 Elis. 3. Leonard 46, 


If the Biſhop upon Examination doth find the Clerk preſented in 


I Inſufficiency. ſufficient to ſerve the Cure that is to be committed to him, he may 
A le. e £444 refuſe to admit him. Stat. de Art. Cleri. c. 13. Dr. and Stud. lib. 2. c. 26. 
JE. 2 OS <<, And though the Clerk be otherwiſe learned, yet if he be preſented to 


Welſh 
Tongue, 


a Church in Wales, where the Pariſhioners are to have Divine Service 
in the Welſb Tongue, for that they underſtand not Engh/b, and the 
Clerk is not able to ſpeak Welſb, the Ordinary may refuſe him as un- 
capable of the Cure. Mich. 30 & 31 Eliz. Albany v. Biſhop of St. A. 


abb, 3 Cro. 119. And the Reaſon why the Want of Welſb in ſuch 


Caſe is at this Day a juſtifiable Cauſe of Refuſal, is, becauſe of a pri- 


vate Act made the 5 Elia. intituled, An Act made fo2 the tranſlating of 


the Bible, and of the Divine Service, into the Welſh Tongue. And | 


now it may be further ſaid, I conceive, by Reaſon of a Clauſe in the 


Statute of 14 Car. 2. by which it is enacted, That the now Common- 
Prayers ſhall be tranſlated into the Welſb Tongue, and being ſo tranſ- 


| lated, ſhall be uſed by all Miniſters and Curates in Wales; for at the 


5 a. be 
pleaded ſpe- 
cially. 


Common Law, before it was thus enacted, Ignorance of the Welſb 


Tongue in a Perſon preſented to a Church in Wales, was not a Cauſe 


of Refuſal of any Perſon preſented to ſuch Church; and becauſe the Act 
of 5 Eliz, making this Alteration in the Common Law was but a pri- 
vate Act, it was ſaid by Ander/on, the ſaid Act not being pleaded by the 


- Biſhop, that they could not take notice of it, but would adjudge accord- 


ing to the Common Law, and therefore it concerns the Biſhop in the 


like Caſe to plead it ſpecially. Trin. 27 El. Albany and The Biſhop of St. 


Aſaph's Caſe, 1 Leon. 31. ſame Caſe, 3 Cro. 119. Or if a Perſon that 


_ doth not underſtand the Engliſb Tongue be preſented to a Cure in Eng- 
land, the Biſhop may refuſe him for ſuch Incapacity. Colt and Glovers 


Alien born 
underſtanding 


Eg lib. 


Alien or 
Stranger. 


Miſchiefs 


done by A- 


liens, Spiri- 
tual Men. 


Caſe, Hobart 147. But if he doth underſtand our Language, altho' he 
be an Alien born, he is not to be refuſed. Mich. 8 Fac. C. B. Dr, 
Senton's Caſe in Parſon's Laws, c. 10. See Stat. 7 H. 4. and 14 H. 6, 
Although by the Statute of 13 R. 2. and 1 H. 5.c, 7. Frenchmen be diſa- 
bled to have Benefices in England; for it is thought that theſe Statutes 
are not in Force at this Day. Roll's Abr. 2. p. 348. Yet Coke aid, 
That if the King will preſent a Frenchman or Spantard, they ſhall not 
hold the Benefice within this Realm. Mich. 8 Fac. C. B. Walter's Caſe, 
Godbolt. And Coke faith alſo generally, That if any Alien or Stranger 
be preſented to a Benefice, the Biſhop ought not to admit him, but may 


lawfully refuſe him. 4 Inf. f. 338. And this Opinion of Coke's is given 


on Conſideration had of all the Statutes, And the Statute 3 R. 2. c. 3. 
doth expreſly prohibit all Aliens generally from having any Eccleſiaſtical 
Benefices : Tis true, that Rolle in the fame Place ſays, that an Alien 
may be preſented to a Benefice, altho' other Aliens cannot have Freeholds 
here, becauſe by Intendment they will favour their own Country, and 
be againſt us in Time of War, and will tranſport our Treaſure out of 
the Realm; yet there is not any ſuch Intendment, he ſays, as to Spiri- 
tual Men, and for that Reaſon it was uſual anciently for Aliens to have 
Promotions here : From whence Rolle took this Notion, that Spiritual 
Men Aliens would not tranſport the Nation's Treaſure, nor favour their 
own Country in Time. of War ; that it was only the Laity that were to 
be intended guilty of ſuch Practices, I know not; but as ancient as E. 


1.8 Time and down onwards, the Fact was notoriouſly taken Notice of 


to be otherwiſe, as appears by the Statute of Carlifle made 35 Ed. 1. 
© -# x | 8 | Statute 


* 
—— S PR 1 14. * 
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The 


Complete. Incumbent. 2h. 
Statute of Proviſors, 35 Ed. 3. 3 R. 2, and in the Petition of the Com- Ae of 
mons made to the King 18 Ba. 3. complaining that Strangers were en- Bernal. 

_ abled by. the Pope's Proviſions to enjoy Spiritual Preferments, among o -H 
ther Inconveniencies the tranſporting of the Treaſure to nouriſh the King's 
Enemies, and Diſcovery of the Secrets of the Realm, were particularly 
named. Cotton s Records 41. And as appears, by ſeveral Places in the 
ſame Book, thoſe Miſchiefs were chiefly taxed upon the Aliens, who 
were Spiritual Men, as Carton records, 49, 50, 61, 64; 65, 128, 179, 
Sc. And as to what Rolle ſays, that the ſuppoſed Innocence of Spiri- 
tual Aliens from the intended Inconveniencies might come to the Nation 
by other Aliens, if they were allowed to, enjoy Eſtates here, was the Rea- 
ſon they were ſuffered to enjoy Eccleſiaſtical Benefices here, could not 
ſure be the Reaſon, but rather the Pope's Uſurpation, and a Submiſſion to 
his pretended Authority in Church Matters, and his providing many Ec- 
Elefiaſtical Preferments here to Aliens, his Friends and Creatures, was the 
chief Reaſon Aliens enjoyed Benefices in England, though other Reaſons 
probably might be fancied to diſtinguiſh it from the Caſe of Laymen who 

had a Freehold in their own Right; but the Practice I believe has always 
continued to allow Aliens to enjoy Eccleſiaſtical Benefices here, 
When a Biſhop doth refuſe a Clerk becauſe he is inſufficient, whereup- Once refuſed 
on the Patron doth preſent anather ; if the Biſhop doth admit the Clerk may not be 
that was firſt preſented, and within the fix Months, the Biſhop is thereby — 

a Diſturber, for that having once refuſed him for Inſufficiency, he cannot 

ay 4 accept him. Paſch. 26 Hlix. C. B. Biſhop of Hereford's Cale, 
2 Cro, 27. „TT . 

: So a Clerk preſented may be refuſed, if he be perjured before a law- Reſuſal for 

ful Judge. 38 Ed. 3. J. 2. Ryare Impedit 134. And if by his own Con- Pejury. ä 
feſſion he be perjured, he may be refuſed although no Conviction be | 1 | 4 

thereof. 13 Eliz. Dyer 293. b. 38 Ed. 3. 2. b. Or if he be an Heretick yereick. 7 
or Schiſmatick, 5 H. 7. 20. Irreligious, 5 R. 2. Trial 54. Baſtard, and pagara. „ TY 
not diſpenſed with, Mich. 7 H. 6. Rot. 524. Villain, 14 H. 7. 28. b. v7 
within Age, or if he or his Patrgn be excommunicated, if by the pgxcommuni- 
Space of forty Days, 15 H. 7. 7. b. contrary 1 E. 2. vouched by Frowick, cated. 
Mich. 21. H. 7. Keble 71. U. Or if he be outlawed, guilty of Forgery, outlawed, 
or hath committed Simony in the procuring of the Preſentment he brings; &. 
or of another Preſentment to a former Benefice, Trin. 16 Jac. Boughton and 
The Biſhop of Rochefter's Caſe, Roll. Abr. 2. p. 356. or hath committed 
Manſlaughter, 38 Ed. 3. 2. that is, if he be attainted thereof, and not Atainted of 
pardoned. Ser/!'s Caſe, Hobart 293. ſame Caſe 2 Cro. 430. And it is 8 
laid, That the Ordinary may refuſe a Clerk upon his Knowledge for an “ 
Offence committed by him, which is a good Cauſe of a Refuſal, although 
that he be not convicted thereof by the Law, and this ſhall be tried by I. 

Aue, whether it be true or not, 38 Ed. 3. 2. b. and generally all ſuch as General 
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are ſufficient Cauſes of Deprivation, are alſo ſufficient Cauſes of Refuſal, Cauſes. 

Hill. za. Elia. in Specott's Caſe, 5 Coke 58. the ſame Caſe, Gouldſbo- 
tougb 35. Fenkins p. 258. and in 3 Leon. 199. 1 Anderſon 190. But al- Gamener, 
tho a Clerk be a Haunter of Taverns, and a Player at unlawful Games, yet &. 


. 


the Biſhop may nat refuſe him, becauſe theſe Faults are not evil in their 

on Nature, but only by Prohibition of Law. 8 9 Eliz. Dyer f. 154.6. 

But this Caſe was denied to be Law by Juſtice Barkly, and ſo agreed by 

Jones, Paſch. 15 Car. March's Caſe 11. Nor is it fate for the Ordinary 

to refuſe a Clerk becauſe he is the Son of the laſt Incumbent of the Church, 

although he ſhould not bring any Diſpenſation upon the Account of the f 
Canon Law, which faith, Filius Patri non poteft fuccedere in Eccigſa; Tau ng. 
1 8 e 77”, -., > cedere, Nc. 
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216 The Clergy-Mans Lau: Or, Cap. 20. 
Cauſes ot becauſe, as was held, the Canon Law in this Caſe doth not take Place in 
2 the Church of England, (but Quœre) for that the Archbiſhop of Canter- 
| bury doth uſually grant Diſpenſations at the Requeſt of ſuch Clerks; but 
if the Ordinary doth refuſe for ſuch Cauſe, and the Patron doth preſent 
another, who is inſtituted and inducted, the firſt Clerk is without Re- 
medy ; and if he doth ſue the ſecond Clerk in the Spiritual Court, he 
may be ſtopped by a Prohibition to proceed in ſuch Suit. Mich. 2 Car. 
B. R. Stoke v. Sikes, Ney 91. ſame Caſe, Latch 191, 253, Neither 
| may a Biſhop refuſe a Clerk, upon the Reaſon that he hath another Be- 
5 nefice at the Time he brings his Preſentation, although it be under the 
e | yearly Value of Eight Pounds, and will not be voided by the taking of 
the ſecond Benefice as to the Patron, ſo that he be bound to preſent; 
nor perhaps as to the Clerk and Pariſhioners, ſo that he may not recover 
and receive the Profis of the firſt Benefice, until ſuch Time as he be ac- 
tually deprived, (for this is at the Peril of the Clerk) for that if he be 
therein two Months, both ſhall be void by the Canon Law. 17 H. 7. 
Dr. Owen moved for a Mandamus to admit him a Prebendary of &. 
David's, and ſet forth a Cuſtom, that they uſed to chuſe a Supernume- 
rary (all the Places being full), who is admitted upon the Death of the 
next Prebendary ; and ſays, that he was choſen a Supernumerary in 1658, 
and that A. died, and that Dr. Stainoe was admitted, The Court refuſed 
to grant a Mandamus, and held the Cuſtom to be void, and fooliſh, for 
that there cannot be an Election but to a void Place. Skin 45. Dr. 
Owen and Dr. Stainoe. | 55 N 
Notice o When a Biſhop doth refuſe a Clerk, he is, generally ſpeaking, to give 
KRefuſal to Notice to the Patron of ſuch Refuſal, and to fignify to him the Cauſe 
the Patron. thereof; that is, unleſs he refuſe a Spiritual Perſon's Clerk, for of ſach 
Refuſal he is not bound to give Notice, unleſs he refuſe him for that he 
is a Villain, &c. 14 H. 7. 28. 18 H. 7. Kell. 49. b. 24 H. 7. 21. 
| Accordingly, if a Biſhop doth refuſe the Clerk of a Lay Patron, for that 
he is not a Prieſt by Epiſcopal Ordination, he ought to give Notice to 
the Patron of ſuch Uncapacity. Mich. 12 & 13 Ehliz. C. B. Dyer 292. 
ſo if he refuſe him becauſe illiterate. 18 H. 7 Kel. 49. b. 15 Ehz.C.B. 
Dyer 327. or becauſe he doth not underſtand the Language ſpoken: by 
thoſe of whom he ſhould have the Cure, Trin. 27 Eliz. C. B. Albany v. 
Biſhop of St. Aſaph, 1 Leonard 31. fame Caſe, 3 Cro. 119. or if he re- 
fuſe him for any Crime, as Simony or Adultery, Sc. Yet Frow!:ck faith, 
That if the Ordinary doth refuſe a Clerk for any notorious Crime, as 
| becauſe he is a common Whoremonger, or be commonly known to be 
guilty of Murder, the Patron is bound to take Notice of ſuch Refuſal 
at his Peril, Trin. 18 H. 7. Kel. p. 50. but others hold the contrary, 
Ed. 4. 20. Roll's Abr. 2. p. 364. And it is faid generally, That if the 
Firkkute be criminous, the Ordinary ought to give the Patron Notice of 
his Refuſal if he be Lay; but Spiritual Patrons are to take Notice at their 
Peril, that their Clerks be rightly qualified. 24 H. 7. 21. 14 H. 7, 21. 
Ry / hs eee 
The Cauſes In Caſes when the Biſhop is to give Notice of the Refuſal, he is not 
to be fignified only to ſignify his Refuſal of the Preſentee, but alſo the Cauſe or Cauſes 
Y-. thereof. 29 Eliz. Specott v. Biſhop of Exeter, Gouldsborough 3 5. And 


ſpeedi 


: | al | ſuch Signification ought to be made with as much Speed as convenient- 
4 25 1y it may; and therefore, where the Ordinary delayed to give Notice to 
the Patron for the Space of twenty-two Days, it was held that the No- 


| | | © tite was inſufficient, and that therefore the Biſhop ſhould have no Ad- 
þ ; , I | : | vantage 
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vantage by Lapſe, Trim. 27 Els. 0 B. Alban v. Biſhoþ of St. Aſapb, Cantes 
1 Leonard 32. 0 Caſe, 2 119. and Notice is 2 7 PIT furl" 

- Caſes to the Perſon” of the tron, 15 Elia. C. B. 3 Leonard 4, that is, 
if he be within the County where the Church is at the Time of the Giving 
thereof; otherwiſe it is to be given to him by an Inſtrument in Writing, 
aftixed to the Door of the Church to which the Clerk was preſented ; 
but if Notice be given by ſuch Inſtrument as aforeſaid before the Patron | 
be inquired after, and a Return made that he is not to be found within | 
the County, ſuch Notice is not good. Jin. 10 Eligz. Dyer 325. ö. Mich. g 
. 31 Eliz. B. R. Abu v. The Biſhop of St, abb, 3 Cro. 119. 


e Caſe, 1 Leonard 33. 
When the Biſhop hath given Notice of his Refuſal of a Clerk, this whether the 


doth not give the Patron a he Time to preſent in than he bad be- Patron's 
fore; by Manudod Juſtice. Mic Time ſhall 


— 


rs Eliz.' C. B. 3 Leonard 46. For if g. prolonged 
the Church be ſo void, that the Biſhop is not bound to give the Patron or not. 
Notice of the Avoidance, the Patron muſt preſent his ſecond Clerk (if he 
think his firſt Preſentee to be juſtly refuſed) within the fix Months, ac- 
counting from the Time the Avoidance happened. But if the Church be 
void by ſuch Means, as that the fix Months do not run without due No- 12 
tice to the Patron of the Avoidance, and the Patron doth preſent his Clerk 
before the Ordinary hath given him any Notice thereof; if the Ordinary 
doth refuſe his Clerk, and give Notice of his Refuſal, yet the Patron (I 
conceive) hath fix Months, accounting from the Notice of the Biſhop's 
Refuſal, to make his ſecond Preſentment in, before Lapſe can incur, and 
ſo it ſeems to be held. Mich. 15 & 16 Elz. C. B. Dyer 327. But if 
the Biſhop had given Notice of the Avoidance before the Patron preſented, 
and then he refuſes the Patron's Clerk for juſt Cauſe, and doth give No- 
on thereof, the Patron's fix Months are to, be accounted from the firſt 
otice, 
Though the Perſon of a Prefetiies be Aches without Exception, yet 17 4. big * 
the Biſhop may juſtly refuſe to admit and inſtitute him upon the Account 5nd the 1 N 
of his Preſentment ; that is, in caſe he doth find his Preſentment to be void. —— * 
Grendon's Caſe, Plbuden 502. For a void Preſentment is as no Preſent- W 
ment, and the Clerk in ſuch Caſe is without Remedy; and if the Biſhop 
ſhould admit and inſtitute upon ſuch Preſentment, he is a Diſturber, and 
not the Perſon that preſented. Mich. 8 Fac. Dr. Ayry v. Sir Richard Leue, 
lace, 1 1 91. That is, where the void Preſentment is made to a „ 
Church of another's Right; and yet by Croke 'tis ſaid, that the A 8 
tion is only in the Incumbent procuring himſelf to be inſtituted, ood ER IT 
he is the wrong Doer, eſpecially in the Caſe of the King, who can do no 2p 
Wrong, but in ſuch Caſes is ſuppoſed to be deceived, Mich. 16 Car. B. R. 1 


Tates v. Sir John Dryden, 1 Croke 592. 
A Preſentment may be ſaid to be void in "EO Ref pects, al though it Preſentment 
be good as to the Form, and duly tendered to the Biſhop ; for firſt, a Pre- Church i. 
ſentment is void, if it be made to a Church when it is full of an Incum- vod. 
bent, for at ſuch Time the Patron hath no Title to preſent. 17 Ed. 3. 59. LSE 
| Smalls Caſe. Stat. 13 Rich, 2. C. I. and Rud v. Biſhop of Lincoln, Hutton | 
66, and in Grendon's. Caſe, Plouden 500. 3. And ſo if the Incumbent g 850 
be inſtituted only, for thereby the Church is full againſt all but the King, B 
Mich. 15 Fac.  Ron?'s Caſe, Popham 133. and againſt the King too, flo - _ 
that he cannot revoke bis own ert and preſent another. Vet i 
note, That although a Church, generally ſpeaking, be filled by Inſtitution a | 
alone, and in the King's Caſe, however, by Induction, fo that a Preſenta- 1 CS 
tion. made to ſuch Church is void ; 11 3 Rule fails f in ſome Caſes, "I | | 
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Cauſes ut » if the Church 90 filled by the Profentaricn wy a Sumbien by Li, 


W. 


* 


Writ to re- 
move an 


Ulſurper's 


| Clerk. 


e er 


Clerk inſti- 


0 
7 


Where one 
Tenant in 
Common is a 


Stranger to 


the Reco- 
very. 


Rule of In- 


fails. 
By Simony. 


that is, if the Clerk of the Uſurper be but inſtituted to a common Per- 
ſon's Church, or be inducted to a Church of the King's, thé Church is 
thereby ſo full of the Uſurper's Clerk, that if the Biſhop, inſtitute the 
Clerk of the true Patron, before the Ulorper $ Title be avoided by Reco- 
very ot otherwiſe, and his Clerk removed, it will be a Super- inſſitution, 5 
and void. Mich. 15 Fac. B. R. King and Saher's Cale, Roll's Abr. 2. p. 
349. ſame. Caſe, 3 Bulſrode 89. and Rolls 1 Reb. 235. C, 6. 29, 49. , 
itz. Nat. Breu. 36. K. 1 H. 7. 19. Yet if the true Patron, befote the 
Church hath been filled of the Uſurper's Clerk by ſix Months, doth make 
Letters of Preſentation, although the Biſhop may and ought to refuſe his 
Clerk if preſented, until ſuch Time, as he hath recoyeted, yet the Preſent 
ment then made is good, be it exhibited to the Biſhop or Hot; for if 
the true Patron doth recover upon his Writ brought, and then his Clerk 
doth exhibit the ſame Preſentment; tis good, and the Inſtitution there 
upon valid, Grendon's Caſe; Plowden 500, yea, although it be exhibited, 
and the Clerk inſtituted before any Writ is awarded to the Biſhop to re- 
move the Uſurper's Clerk, and to admit him; by Coke, . 12 Jac., 
Whiſtler and Singleton's Caſe, Rolls Abr: 2. p. 3 56... Tin, 13 Jac. Har- 
ris v. Auſtin, 3 Bulſiroae 41. Rudd v. Tbe Biſhop of. Lincal n, Hutton 66. 
Grenton's Caſe, Plouden po. But I, conceive, that the Biſhop is not 
bound to admit (though he may if he will) before the ſaid Writ is award- 
ed. However, the Uſurper's Clerk doth continue Incumbent until the 
Recoverer's Clerk i is inſtituted, and till then the Church is ſo full of him, 
that though, as is ſaid after the Recovery, he that recovered may preſent, 
and his Clerk be inſtituted, .&c. yet if a Stranger to the Recovery (though 
his Title be beſt) ſhould preſent to the Church, his Preſentment ſhould 
be void, as being made to a Church that is full. Mich. 1 3 Jac. B. R. Faire 
bank and Durham 's Caſe, Rolls Abr. 2. p. 3 50. 8 
So if A. and B. be Tenants in Sone f un Adres be and. the 
Church being void, a Stranger's Clerk is inducted, upon which. A. and B. 
bringing their Aare Inpedit, B. is ſummoned and ſevered; and after 4, 
recovers, B. may not preſent before other Removal of the Ulurper' s Clerk, 
becauſe a Stranger to the Recovery; nor may he preſent the Uſurper's 
Clerk, becauſe the Clerk's. Acceptance of his Preſentment doth not make 
the Church void to him. Dubitatur Mich, 1 3 Tee. B. R. Fairbank and. 
Durham's Caſe, Roll's Abr. 2. p. 3 50. 
Alſo the aforeſaid Rule, That Inſtitution 104 Induction fill the Church, | 
ſo that a Preſentation made to ſuch Church is void, fails, if the r 
tion and Induction be made upon a void Preſentment; therefore if when 
a Church is void, a Stranger doth preſent thereto by Simony, though Inſti- 
tution and Induction be had thereupon, yet the Church remains void to 
the rightful Patron, and if he preſent, his Preſentation is good; and the 
Reaſon is, becauſe the Preſentation, Inſtitution and Induction of him that 


came in by Simony are merely void. Stat. 31 Eliz, c: 6. Co. Litt. 120. 


Tithes de- 


So if the true Patron doth preſent by Simony, and his Clerk is inſtituted 
and inducted, yet the Church remains open to the Preſentment of the 
King to whom the Turn 1s forfeited, and to the Pariſhioners, who may 
therefore detain their Tithes, but not to the Preſentment of a Stranger, hor: 
if he that hath no Right doth preſent thereto, his Preſentment is void. 
Hobart 227. Winchcomb's Caſe. And fo I conceive that the Preſentment 
of another Stranger will be void, if made to a Wore. eule FP the 11 7 
oy of a Stranger, as in . other LAs, N en ute” Fn 
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-The. eld Rule ils if the Church be Alled 2 FR a dn Ae 
Collation ; that is, if the Ordinary doth collate upon the King's Lapſe, or Wrong. 

; without Title of Lapſe to a Church, the Right of preſenting to which ft ails "as 
is in a common Perſon. Trim. 44 Eliz. Green's Caſe, 6 C 29. 5. But wrongful 
if a Church be by Lapſe come to the Metropolitan, and after ihe Ordinary "_ 


that had paſſed his Time doth collate his Clerk within the fix Months of 


the Metropolitan, the Church is thereby ſo filled, that if the Metropolitan 
© ſhould collate his Clerk, it would be vpid; by Finch in Sir Francis Pop- 
bam and the Biſhop of Bath and Wells Caſe; Rolls Abr. 2. p. 3 50. It 
is alſo there ſaid, that the Church is thereby full againſt the Preſentation of 
the Patron, but that ſeems to be contrary to Boſawell's Caſe, Mich. 3 Fac, 

6 Coke 50. Jenkins, Cent. 7, Caſe 62.” becauſe the Biſhop's Uſurpation 
is only upon the Archbiſhop, and not the Patron. And in all Caſes, Generi Ob- 
when the Church is not otherwiſe filled than by Inſtitution and Induction frvation up- 
upon a void Preſentment, or by wrongful Collation (except the Collation ee 5 
| be made upon him that hath Right to collate) although the Clerk, by 2280 S. 
whom the Church is filled, hath remained as Incumbent ſome Years, , 1-: hh 5 
if after the Patron doth preſent his Clerk to the Biſhop, his Preſentment 
is not void; but the Biſhop may, and ought to inſtitute him thereupon, 
and the Inſtitution ſhall be good to the outing of the other Incumbent; 


and if the Biſhop refuſe; the Patron may by Suit recover his Preſentment. 


_ - Green's Caſe, 6 Co. 29. and Boſivell's Caſe, 6 Coke 50. Co. Lift. 344. 


But if a Church be once duly filled of a Clerk, although the Clerk be after But it the 
deprivable, yet until ſuch Time as he is actually deprived, the Patron may du filet 
not preſent; ſo if a Viſitor by Commiſſion from the King doth return into * 
the Chancery good Matter of Deprivation of the Clerk of the King; yet if 
the King doth preſent before the Clerk is actually depr ived, his Preſentation 

is void, and the Biſhop may refuſe in both Caſes. Roll's Abr. 2. P. 342; 

. Contra, 17 Ed. 3 3- $9. 6. But otherwiſe it is where the Church is, for ſome 
Fault or Paſect in the Clerk, declared by the Law to be actually 
void. 
And here? we > may take Notice that | it hath been enacted that, whereas 25 20 3. 3. 
bekoze this Time dur Lozd the King hath taken Title to p2eſent to 
*Benefices at the Suggeſtion of many Clerks, where the Title hath 
not been true, and by ſuch Pzeſentments. and Judgments thereupon 

given, the Clerks have been received by the Oꝛdinaries of the Place, 
againſt God and good Faith, and in Oepzeſſion of them which had 

good and true Title to the ſaid Benefices; now the King will and 
granteth, That at what Time he ſhall make Collation 02 Pꝛeſent⸗ 

ment from hencefo2th to any Benefice in another's Right, that the 

Title whereupon he groundeth himſelf ſhall be well examined that it 

be true t And at what Time befoze Judgment the Title be found by 
good Inkozmation untrue oz unjuſt, the Collation oz P2eſentment 
* thereof made ſhall be repealed. And the Patron oz the -Poſſeſſo?, 
which ſhall ſhew and pꝛove the falſe Title, ſhall have thereupon Mrits 
out of the Chancery, as many as to him ſhall be needful, ban for 

the Clergy, 25 Ed. 3. 3. 
And afterwards it Was enacted. Whereas it was oꝛdained ww Statute, 13 Rick. . 
made the Twenty⸗Fitth Pear ok the Reign ok King Edward, the: 
G2andfather of our Lozd the Ring that now is, that at what Time 15 
that the King ſhall make..Collation-02 Pꝛeſentment to any Benefice 
in another's Right, that the Title upon which he groundeth himſelf 

ſhall be well examined that it be true; and at what Time befoze Judg- 


n given, the. Title " found by good Inn unttue and a 
| | 8 ju » 


. 


— 


n e + 


* 
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ſentation 


| Void. 
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| King's Pre jut, the Collation 02 Preſentment thereupon mave wb be repealed 


and notwithſtanding the ſame Statute, 'fome of the King's: 2 


A tees by Favour of the Ozdinaries be inſtituted and indufed in Be⸗ 


nefices of poly Church without due Pꝛoceſs, the Parties not warn⸗ 

ed noz called, and ſometimes taken by falſe Enqueſts favourably, 

and the Jncumbent in ſuch Manner put out; it fs ozdained and 
aſſented, That the ſafy Statute be firmly holden and kept: And 
mo2eover our Low the King, fox the Reverence of God- and Þoly 
Church, doth Mill and Gzant, That if he p2eſent to any Benefice 
that is full of any Incumbent, that the Pzeſentee of the King ſhall 


not be received by the Owinarp to the Benefice, till the King hath 
recovered his Pꝛelentment by Pꝛoceſs of the Law in his own Court; 


and if any Pzeeſentee of the King be otherwiſe received, and the | 


Incumbent put out without due Pzoceſs, as afoze fs ſaid, the ſat 


. 


Incumbent ſhall begin his Suit within a Pear after _— Jnduffon 
of the King's Pꝛeſentee at the leaſt. Stat. 13 R. 2. cap. 1 
And laſtly, with reſpect to the former Statute, it was enafed : Mhere⸗ 


as it is ozdained by the Statute made the Twenty. Fikth Pear of 


| King Edward, 'Gzandfather to our Lozd the King, that it the King 
make Collation oꝛ Pteſentment to any Benefice: in another's Right, 


that the Title whereupon he groundeth him ſhould be well examined 
that it be true, and at what Time, befoze Judgment given, the Ti⸗ 
tle be found by good Inkozmation untrue and unjuft, the Collation 


dn Preſentment thereof made ſhall be repealed and adnulled. ann 


mozeover, in a Statute-made after, in the Time of Ring Richard, 
it was o2datfned and eſtabliſhed, that if the King pꝛeſent to any Be: 
nefice that is full of any Incumbent, that the King's Pꝛeſentee ſhall | 


bo not be received by the D2dinary till the King hath recovered his 


: Where the 


King pre- 


ſents, having 


Colour of 


Right. 


King's Pre. 
ſentation 


general, 


lafeſt. 


Pꝛeſentment by P2oceſs: of the Law in his own Court; and if any 
Pꝛeſentee of the King be otherwile received, and the Incumbent put 


out without due P2oceſs as akoze is ſaid, the ſame Jncumbent fhall 
- commence his Suft within a Pear after Induckion of the P2efentee. 
Our Lo2d the King conſidering the great Biſchief of the Incumbent 


in this behalf, hath ozdained and eſtabliſhed by the Aﬀent afo2eſaid, 
that if any fuch Incumbent be put out of his Benefice without due 


Proceſs in the Manner afozeſatd, that the lald Incumbent lo put out 


without P2zoceſs may be at large, and ſue fo2 his Remedy by the ſatd 
Statute, and begin his Suit in this Caſe at what Time ſhall pleaſe 
him within the Pear, oz after at his Mill, and that as well fo2 the 
Time paſt, as fo2 the Time to come, notwithſtanding the Term fo 


Umited by the ſaid Statute. 4 H. 4. 22. 


If the Church be open to the Patron's Preſentation, yet in ſons Caſes 
the Preſentation, by ſuppoſing a Right where there is none, will be void, 
as in the Caſe of the King. If the King doth. preſent ratione Lapſus, or 


in theſe Words, Ad noſtram Praſentati onem five ex pleno Jure, ſive per 


Lapfum temporis, froe alio quocunque modo ſpectant, and hath no Colour of 
Right, the Preſentment is void, Trin. 44 Elia. Greendit v. Baker, 


Veiverton 7. Fenkins' Cent. 6. Caſe 28. Mich. 16 Car. B. R. Yates v. 
Sir Fobn. Dryden, 3 Gro. 592. Trin. 44 El. B. R. Green's Caſe, 6 Co. 


29. 5. and will not por any Uſurpation ; for where the King's Preſen- 


tation without Right amounts to make an Uſurpation, it is not to report 
or expreſs any Right in the King, becauſe the King hath no! Right, but 


is to be made to tie Church generally: Ent if the King in ſuch Caſe hath 


ic to preſern upon wy en ae the 0 is good, 
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but it is a ſafe way to make the King's Preſentation general. Hill 17 King's pre- | 
'Fac. Gawdy v. The Biſhop of Canterbury, &c. Hobart 302. The Cale tentitten 


void. 83 


of Sir John Tufton and Sir Richard Temple and others, Hill. 157 & 18 = | 


Car. 2. C. B. Vaughan 14. The King v. Thorneborough and Studley, 
Tin. 29 Car. 2. C. B. 1 Mod. Rep. 254. However, Inſtitution being Upon a void 
granted upon ſuch void Preſentment, the Inſtitution is not alſo void, but reſentment 


b * 5 : f : 4:4 d Inſtitu- 
is ſaid to be as a Collation of the Biſhop's, and the Clerk is Incumbent = Se. 


as to all Ecclefiaſtical Matters, to have Offerings, Tithes, Sc. againſt all Patrone 
but the Patron, who may preſent at any Time, or he may bring his Writ 
of Quare Impedit when he pleaſeth, and remove the Incumbent if named 


Right ſaved. 


in the Writ, otherwiſe not, as the Chief Juſtice Hobart ſaid ; or may 
grant the Advowſon before he hath done either, as not being put out of 


Poſſeſſion, by Inftitution and Induction, upon ſuch void Preſentment. 


Hill. 27 fac. Gawdy v. The Biſhop of Canterbury, &c. Hobart 302. 


Rudd v. The Biſhop of Lincoln, Hutton 66. 


So if a Clerk be preſented by the King to a Church, the Right of pre- King's Right 


ſenting to which doth belong to him, and the Preſentment doth miſreport miſteported. 


the King's Right, as for the Purpoſe doth mention it to be ratione Lapſus, 
when in Truth it is Jure Coronz, &c. the King is deceived, and the Pre- 
ſentment is void, and ſo are the Admiſſion, Inſtitution and Induction 
thereupon, they being made without any Preſentment, Mzch. 8 Fac. 
Humſton v. Cockitt in B. R. 2 Cro. 252. Trin. 44 ZElix. Green's Caſe, 
6 Co. 29. that is void only eis quorum intereſt. See the Opinion of Allen 
in his Argument of Knight v. Dauncer, Trin. 11 Car. 2. 1 Keble 312. 


and Paſch. 15 Car. 2. Brown v. Spence, 1 Keble $03. vt, 


If one doth preſent Simoniacally to a Church, of the which the Advow- Who the 
VOW1ON 13 


ſon. is in the King, and if the King doth after preſent thereto, upon a in the King, 


Title of Simony, the King hath thereby miſtaken his Title, and his Pre- and he pre- 
ſentment is void, becauſe in ſuch Cafe he ought to preſent Jure Patrona- ent ufer 3 


tus, as having a ſuperior Title; and the Simony gives him no new Right, * x 
for it gives him but the Turn which was before in him with the Inheri- 
tance, Green's Caſe, vouched in The King and Zaker's Caſe, Mich. 

13 Tac. B. 3. Bulſtr. 89. But if the King having Right to preſent to a 


Church, being ſciſed of the Advowſon thereof in Right of his Duchy of 
Lancaſter, doth preſent pleno jure under the broad Seal,” and not by the 
Seal of the Duchy; or if the Lord Chancellor, or Lord Keeper, had 


ome to any Church belonging to a Ward, the ſame being under 


Value, the Title is not miſtaken, but the Preſentment is good; becauſe a 


Preſentment may be made by Word only, as being but a Commendation 
of a fit Clerk to the Ordinary, and a Preſentation belonging to the King 
upon the Account of his Duchy, &c. is his, pleno jure, as well as thoſe Duchy of 


that do belong to him in the Right of his Crown. Mich. 11 Fac. The Larcefter. 
King v. The Biſhop of Lincoln and King, Moor 874. 2 Cro. 248. 


If the King himſelf ſhould: preſent any one upon an Avoidance contrary King pre- 
: | ſents contrary 


to an expreſs Act of Parliament, his Preſentation is meerly void. Mich. . add of Par. 
8 Fac. C. B. Woller's Caſe, Parſon's Law, c. 10. And if the King liament. 


chould preſent, upon a Title accrued to him by Simony, the Clerk that 
Was guilty of the Simoniacal Contract, as being Party or Privy thereunto, 
ſuch Preſentation would be void, that Clerk being for ever diſabled to hold 


the ſame Benefice by Act of Parliament, viz. Stat. 31 Elis. c. 6. 3 Inf. 


254. Heb. 75. And fuch Preſentation would not Jerve Gor the Kings , u. ga, 


urn, | 5 | cent: „ cello, &e. 
When the King miſtakes his Title, his Preſentment, as hath been 3 
ſhewed, is void; ſo if the Lord Chancellor of England, or the Lord he Fs 
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1 be Clergy-Man's Law: Or, Cap. 20. 
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ſentation 
void. 


TE 


King's P2e- PO of FI broad Seal, who. (by Virtue of . as Office) preſent to Be- 


nefices of the King's Gift that are under the Value of Twenty Pounds in 


WAA the King's Books of Firſt-Fruits, do preſent to any of the King's Benefices 


which are above the ſaid Value und the broad Seal, and in the Preſent- 


ment itſelf it be recited, that the Benefice, to which the Preſetitnient is 


made, is under the Value of T wenty Pounds, the Preſentment is 
void, ' becauſe the Deceit doth appear upon Record: But if the Chancellor 


or Keeper do in Fact make a Preſentment generally under the broad Seal, 


by the King. 


Name of 


Foundation 


without ſuch Recital, unto a Benefice of the King's Gift, valued at Twenty 
Pounds or above, in the King's Books of Firſt- Fruits, ſuch Preſentation 


is good, and the Clerk ſhall enjoy the Benefice without Remedy; ; becauſe 


Preſentations made by the Chancellors or Keepers are ſuppoſed in Law. to 
be made by the King, they being in his Name; and there is no Difference 
in the Form when it is made by the King, and when by. the Lord Chan- 
cellor, ſaving that for the moſt part the one is Mandantes, the other Ro- 
:gantes. Lord Chancellor's Caſe, Hobart 2 14. But where 'tis faid, that 
the Chancellor's or Keeper's Clerk ſhall enjoy ſuch Benefice without Re- 


medy, it is to be ſuppoſed that the Clerk is as well inducted as inſtituted, 


for otherwiſe the King may revoke his Preſentment, and preſent another, 
for ſo it 18 ſaid in that Caſe. See 38 E. z. 

If a Corporation in preſenting doth miſtake the Name of their Founda- 
tion, the Preſentation is void ; therefore when a Provoſt did preſent by 
the Name of the Provoſt of the College of the Queen in Oxon, whercas it 
ſhould have been Aulæ Scholarium Reginæ de Oxon, according to the Foun- 
dation; it was adjudged, that by Reaſon of the Omiſſion of the Word 
Scholarium, ſeveral Preſentations did not make an Uſurpation, becauſe the 


Preſentments were void. Mich. 8 Jac. Doctor 27 v. Sir Richard 


Lovelace, 1 Balſtr. g1. And yet it is ſaid, Trin. 8 Fac. C. B. King v. 
2 Co. 248. to 9 5 ruled in the Caſe of the Dean of Norwich (where 
the Preſentation was by the wrong Name of a Corporation) yet that the 


Preſentment was good; Quœre. If a Corporation do preſent their Head, 


Where a 


' Perſon, e. 


preſents him- 
ſelf. 


as if the Dean and Chapter do preſent their Dean; or if a Maſter of an 


Hoſpital doth preſent himſelf to a Church, the Advowſon of which doth 


belong to the ſaid Hoſpital, although the Preſen tation be by the perſonal 
Name of the Dean and Maſter, and not by the Name of Dean or Maſter, 
and Inſtitution and Induction be made thereupon, yet the Preſentation is 
meerly void, and no Plenarty gained thereby; nor is ſuch Clerk enabled 
by the Statute of 25 E. 3. to plead in Bar, 12 H. 8. 12. Br. tit. Abby 
and Prior, nu. 23. 14 H. 8. 2. Vare Inpedit. See Fenk. Cent. 5. Caſe 

18. Davis 76. And ſo it is, if any private Perſon doth preſent. himſelf ; 

but Quære, whether the Inſtitution and Induction in ſuch Caſes be. meerly 
void, ſo that Lapfe may run from the Time that the Church became firit 


void? But I conceive they are not ſo, but the Dean and Chapter may well 


In Time of 
War. 


| * n Cul - oi 93. 


preſent one of their Chapter, or any Corporation one of their Members, in 
Harris's Caſe v. Auſtin, Trin. 13 Fac. 3 Bulſtr. 43. Or if there be two 
Joint-tenants of the next Avoidance, the one may preſent the other. Tin. 
31 H. 8. Sir Godfrey Fuliamb's Caſe, Moor 4, 5. Dyer 30 55 Or they 
may preſent their Grantor. Palm. 3oo. 

Laſtly, if a Stranger doth preſent upon a true Patron in Time of War, 
though his Clerk he inſtituted. in Time of Peace, yet the Preſentment is 
void, and all that followed thereupon, ſo that the Biſhop 1 may admit the 
rightful Patron's Clerk. 6 E. 3. 41. Co, 6, 30. Green's Rye. Tri Tin. 4 * 
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A Preſentation every way good may become void by Revocation, Cauſe: ok 
Mich. 15 &.16 El. 1 And. Caſe 99. and then the Biſhop may not bnly . , 
, refuſe, but is bound not to admit; for if the Biſhop doth. inſtitute the Revocation, - 
Clerk firſt preſented after his Preſentation is revoked, a Quare Imped:t lies 
againſt him, as a Diſturber; by Dodderidge in Evans and Aſcouth's Caſe, 
Latch 248. And ſuch is the King's Prerogative, that he may revoke or When by the 
repeal a Preſentation made by him at any Time before Inſtitution. 14 E. 3. King. 
Ruare Impedit 5. 28 E. 1. Rot. Patentium Membrana 24. 2 E. 2 Rot, 
Patentium Membrana 3. Fitz. Nat. 34. cup. 27. d. Trin. 12 Eliz. Dyer 
292. 70. 7 H. 4. 32. Tin. 45 El. Green's Caſe, 6 Cb. 29. 6. He may 
revoke after Letters obtained for Admiſſion, Inſtitution and Induction, be- 
fore the ſame be executed. 14 E. 3. Quare Impedit 5, But if the Pre- 
ſentee of the King be inſtituted, the King cannot after that revoke his 
Preſentation according to 2 Roll's Abr. p. 353. Dubitatur, 18 Eliz. Dyer 
348. 25. E. 3. 47. And in Dyer 360. 6. there it ſeems to be admifted 
that the King may revoke before Induction; ſo alſo it is ſaid in the Caſe of 
 Kitchin and Calvert, Lane 104. And tis commonly held that a Church 
_ ts not full againſt the King, but by Induction; ſo that if the Preſentee of 
the King doth die after Inſtitution, and before Induction, this is a Revo- Revocation 
cation in Law, and the King ſhall preſent again, though it be in the Caſe in Law. 
where he hath but one Turn; becauſe the King had not the Effect of his 
Preſentment, 20 El. Dyer 363. but about this Point the Court was di- 
vided. 18 El. Dyer 348. 12 O. 2 Hobart 339. 80 if the King dies 
before his Clerk be inſtituted and inducted, his Death is as a Revocation in 
Law of the Preſentment made by him, and it is ſaid by ſome to be an 
expreſs Revocation. Mich. 8 Jac. Scaccario, and Hill. 8 Jac. Scaccario, 
Calvert and Kitchin's Caſe, 2 Roll's Ar. p. 3 54. ſame Caſe, Lane 71, 
102. So if the King hath preſented his Clerk, and the Clerk hath gained 
Inſtitution, and then the King dies (although the Death of the King had 
been a Repeal of the Preſentment, ſo that his Succeſſor needed not have 
made any expreſs Repeal of it, if no Inſtitution had been): Yet Tanfield 
Baron ſaid, that peradventure in ſuch Caſe there ought to be an expreſs 
Repeal, becauſe here is not only the King's Act, but the Act of the Ordi- 
nary hath alſo interpoſed, viz. his Inſtitution, which is a judicial Act. 
Kitchin and Calvert's Caſe, Lane 104; In which Caſe it was alſo held, 
that as to the Statute of 6 H. 8. c. 15. that a Preſentation is not compre- 
hended therein, and ſo the King not obliged thereby to a Recital of his firſt 
Preſentment,? if he make a Second, or to an expreſs Repeal of the ſame ; 
and that in an Action of Treſpaſs brought by the latter Preſentee, it being 
an Action Poſſeſſory for the Profit, it is not examinable whether in the 
ſecond Preſentment there ought to be a Repeal of the firſt, but that it may 
be examinable in a Qyare Impedit. | 1 e 


If the Lord Chancellor, or Keeper of the broad Seal; do preſent to a Where the 
Benefice of the King's, under the bows Seal, ſuppoſing it to be under the . 
Value of Twenty Marks in the King's Boeks of Firſt-Fruits, when in Value. 
Truth it is above that Value, and the Clerk is admitted and inſtituted; 
yet before Induction the King may repeal ſuch Preſentation and pre- 
ſent in his own Name, becauſe the King had a Right precedent. 
38 E. 3. 3. 6. 9. This Caſe is, I conceive, to be underſtood, that 
the Living is not recited in the Preſentation to be under Value, elſe 
according to the Lord Chancellor's Caſe, in Hobart 214. before-mentioned, 
the Preſentation will be void, and if ſo, it can be no Queſtion in 
the King's Caſe, at what Time it may be revoked. If the Ordi- 
nary in this Caſe hath admitted and inſtituted the Preſentee of the 
Chancellor, but before he hath made a Warrant to 'the a 
| 5 ft Hat or 
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King's Be- for Induction, the King doth fend to him an Iuhibition, reciting that 
peat.” = } the Church is of the Value of Twenty Marks per Aunum, or above, 
King's Inbi- and ſo doth not appertain to the Chancellor to preſent, commanding the 
13 Ordinary to receive another Clerk; if after ſuch Inhibition the Ordinary 
deoth make a Warrant to the Archdeacon to give Induction, and the Arch- 
deacon doth thereupon induct, the Ordinary ſhall be a Diſturber, but the 

Induction is good till it be avoided. By Coke in Hitching and Glover's Caſe, 

Roll's x Rep. 191. But if the Ordinary had ſent his Warrant to the Arch- 

deacon to give Induction before the King's Inhibition came to him, al- 

though the Ordinary after the Inhibition did not ſend to the Archdeacon to 

ſtop making of the Induction, . (as he may if he pleaſe repeal his Mandate 

at any Time before the Execution of it, the Archdeacon being but his 
Miniſter,) but ſuffered the Induction to be given a Month after, he ſhall 

not be adjudged a Diſturber, for that there was no Default in him. 38 Ed. 

3. 3, 4, 9, 10. but Qyere if the Ordinary be not in this Caſe bound to 

ſend to the Archdeacon to countermand his making the Induction, for to 

that purpoſe is this Caſe cited in Hale and Buckley's Cale, Plouden 528. b. 

King's Re- After the King hath repealed his Preſentation, if the Clerk preſented 
25 Seal doth get to be inſtituted and inducted, altho no Notice of the Repeal was 
tic. given to the Ordinary, the King may preſent another Clerk, and the Or- 
dinary cannot refuſe him without being a Diſturber ; for by the Revocation 

of the firſt Clerk's Preſentment without Notice, the Preſentment is ſo ab- 

| ſolutely void, that if after he had got Inſtitution and Induction thereupon, 

0 the King would confirm his Title, his Confirmation would be alſo void, 
and the Church ſtill remain open to his Preſentment, 12 El. Dyer 292. 

25 E. 3. 47. Co. 6. Green's Caſe, 29. b. Dubitatur, 16 El. Dyer 328. 5. 

for the Repeal is effectual before Notice, and the giving Notice to the Or- 
dinary thereof, is only to make the Ordinary chargeable as a Diſturber, if 
he proceed afterwards. Rolls Abr. p. 2. p. 351. But if the firſt Pre- 
ſentee doth inſiſt upon his Title, and an Action is brought againſt him, 
the Repeal muſt be made to appear to the Court where tis pleaded, elſe the 
Pleading of it only without being produced will avail nothing, 14 E. 3. 
Quare Impedit, Fitz. Tit. Quare Impedit 5. 7 H. 4. 13. but if the 
King before the due Execution of the firſt Preſentation doth preſent ano- 
ther by a ſecond Preſentment, though it be without any Mention of the 
- firſt Preſentment, or other Revocation, the ſecond Preſentation is good. 

Mich. 15 & 16 Eliz. Anderſon 1. Caſe g. Mich. 4 Fac. Biſhop of Ban- 

gor and William's Caſe, Parſon's Law, cap. 12. and vouched by Bromly, 
1, Hill. 8 Fac. Kitchin and Caluert's Caſe, Lane 103. 38 Ed. z. 3, 4. 
Second Pre- H. 4. 32. that is, unleſs the ſecond Preſentment was obtained by Fraud, 
ſentation how and in Deceit of the King. Hill. 17 El. Dyer 339. RolPs 206, 190. 
good. For if the King doth preſent A. who being refuſed by the Ordinary brings 
Pruare Impedit, and pendant the ſame, B. doth get another Preſentation 

by Fraud in Deceit of the King, without any Meation therein of the 

King's Pleaſure to revoke or repeal the firſt, although the Ordinary doth 

inſtitute B. and cauſe him to be inducted, the Preſentment of A. ſhall 

not be void, nor the Church fo full of the Perſon of B. but that A. may 

F be admitted ; for if the ſecond Preſentation ſhould in this Caſe be good, 
May not it ſhould enure to a double Intent, viz. to take away the Action at- 
* * tached, and alſo as a Preſentation, which the Law will not tolerate with- 
TR © out expreſs Words purporting ſo much; but eſpecially, the King being 
deceived, and certifying ſo much to the Judges before whom the Suit is 
depending, betwixt the Preſentees, that he was deceived, as was done in 

this Caſe, Hill. 17 El. Dyer 339. 6. Trin. 44 El. Green's Caſe, 
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6 Co. 29. B. But if thiirs hs an exper Revocation in the ſecond Preſent- Mꝛeſentati - 
ment, it IS otherwiſe. Hill. 8 Jac. in Kinn, and Caivert's Caſe, Cu 
Lane 103. | 

Though the King may revoke his Preſentment, yet it is a Queſtion whe- Whether a 
ther a common Lay Patron hath that Liberty by Law, for the Civilians ug ol | 

are ſaid by Dodderidge to affirm, that he 23 revoke, but only vary, 5 tab 

cumulando, Hill. 2 Car. Stoke v. Sykes, Latch 254. and fo Rolle, in his 

Ar. Part 2. p. 354. faith, That by the Common Law, a common Lay 

Patron cannot revoke his Preſentation, quoting only Dyer, 18 El. J. 348. 
where it is ſaid, That the Preſentment of the Queen before Induction is re- 
vocable by her Prerogative, which is not ſo of a Preſentation made by a 

Subject; but this may be faid only, becauſe tis paſt Doubt that a Subject 

cannot revoke after Inſtitution, as the King may. However, Dyer F. 392. Not after 

'tis ſaid that a Lay Patron can no more change his Preſentation, than a Inſtitution. 

Spiritual Patron may. Vide Quare Impedit, Fitz. Tit. 31 Ed. 1. 185. 

38 Ed. 3. 35. And it is declated in Ander/on's Caſe, That if a rightful 
Patron Sat preſent after an Uſurper hath filled the Church, and his Clerk 

be refuſed as he ought to be, after he hath recovered, he that had this Pre- 
ſentment may exhibit it to the Biſhop, and the Patron cannot revoke or 

| give him a new Preſentment. But on the other Side, Dodderidge ſaid, that 

by the Common Law, without Queſtion, a Patron before Inſtitution n 
revoke his Preſentment. Hill. 2 Car. Stoke v. Sykes, Latch 254, 192. 
and by Dodderidge in Evans and Aſcouth's Caſe, Hill. 22 Fac. Latch 248. 
However, a common Perſon cannot change his Preſentment after Admiſ- 
ſion; by Gawdy, in Robbins and Prince's Caſe, Hill. 42 Eliz, Gouldſbo- 
rough 163. but the aforeſaid Authorities are more to be regarded; and 
this is to be noted, that a common Lay Patron, if he any way revoke his 
Preſentation: (as I think -he may not) but only vary, yet he cannot revoke 
it, after his Clerk is inſtituted thereupon, becauſe Inſtitution doth fill the 
Church againſt the common Patton; in all which Caſes aforeſaid where a 
Preſentation is ſaid to be void, the Biſhop may refuſe to admit the Clerk 
preſented, and not be charged in any ſort as a Diſturber. 8 
Although a good Preſentation be made by the true Patron to his void A Patron 
Church, yet the Biſhop may either admit or refuſe his Clerk, and be no my we 
| Diſturber, for after the Patron hath preſented one Clerk to a yoid Church, OO N 
if he be a Layman he may (as hath been faid) vary, that is, preſent Clerk. 115 
another Clerk, before the Biſhop hath received his firſt, 38 Ed. 3. 36. 6. 
 Skene Regia Majeſtat. 10. 6. v. 3. 31 Ed. 1. Mare Impedit 18 5. 38 Ed. 
3. 36. 6. 14 Ed. 3. 2. 6. and then the Ordinary may admit or refuſe 
which of Fo, Clerks he pleaſeth. Roll's Ar. 2. p. 353, 354. Hill. 2 Car. 
Stoke v. Sykes, Latch 191, 154. And if a Church being void, the Patron Patron dies. | 
doth. preſent, and then doth die before his Clerk is admitted, this is no 
| Revocation in Law of the Preſentment, 24 Ed. 3. 30. for if his Executor Executor 
doth preſent another Clerk, this ſecond Preſentment is alſo good, and the Pre 
Biſhop is at his Liberty which Clerk to receive. Tin. 21 Eliz. Smallivood, 
cc. v. Biſhop of Litchfield, &c. 1 Leonard 205. But otherwiſe it is in 
the Caſe of the King, for his Death revokes and voids: his Preſentment. 
Aich. and Hill. 8 Fac. in Calvert and Kitchin's Caſe, per Cur. Lane 103. 
The Lay Patrons: Privilege of varying is to be extended fo far, as that if a 
Thor hath made Letters of Preſentation to one Clerk, who exhibit- 
them to the Biſhop, is by him unjuſtly refuſed, and during the 
Clerk's Endeavour at Law to get Inſtitution, - his Patron doth preſent. 
another, who. is inſtituted and inducted; the firſt Clerk is without Re- 
1923 5 and if the firſt Preſentee doth Mm the ſecond and the N 
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ath of the in the Spiritual Court, he may be ſtopped by a Prohibition. Hill. 2 Car. 

Wider e. Stolte v, Sykes, Latch 191, 254, and fame Caſe Noy B. 
Ur In the Caſe of the King, the King only (as hath been ſaid before) by 

Preſentation making a ſecond Preſentation before his firſt Preſentee be inducted, or at 

r leaſt inſtituted, and without any expreſs Revocation of the firſt, or any 

Mention thereof, doth repeal and abſolutely make void his. former Preſen- 

tation. Mich. 8 Fac. Scaccario, Hill. 8 Fac. Scaccario, Calvert and Kit- 

chin's Caſe, Rollis Abr. 2. p. 354. Lane 103. Vea, though the firſt 

Preſentee bring a Qyare Impedit for being refuſed by the Biſhop, or be 

admitted and inſtituted after the ſecond Preſentment is made, and before 

any. Admiſſion thereupon is had, and though he doth recover in the 

Quare Impedit, and hath Induction, yet all this will not mend his Title, 

and make his Preſentation good; Mich. 15 & 16 Eliz. Anderſon's Caſe - 

99. Lane 104. from which it follows, that the Biſhop hath not the Li- 

| berty of accepting which Clerk he pleaſeth in the Caſe of the King, as 

Agreed that be hath in the Caſe of a common Perſon, And it was agreed by Coke, 

the King Warburton and Fyſter, that the King may vary in his Preſentation, with- 

may vary. out reciting the former, notwithſtanding the Statute of 6 H. 8. 15. Trin. 

8 Jac, King v. — „2 Cro. 248. See Calvert and Kitchin's Caſe, 

Taue 104. And J ſuppoſe, what hath been ſaid of Preſentations made by 

| So may the the King, will hold alſo as to Preſentations made by the Lord Chancel- 

Lord Chan- lor, or Lord Keeper; that is, that the Lord Chancellor or Lord Keeper 

cellor, Se. may revoke their Preſentations to Livings under Value at any Time be- 

fore Induction, at leaſt before Inſtitution, for that ſuch Preſentations are 

8 in the King's Name, and by Law made by the King himfelf. See Hobart 214. 

Ecdefiatical Though the King may reyoke and void his Prefentment, and any 
Perſon can common Lay Perſon may vary, yet a Biſhop or other Eccleſiaſtical Per- 

be ng br ſon can neither revoke his Preſentment, nor vary in preſenting. Hill. 2 

vary. Car. Stoke v. Sykes, Latch 191, 254. and if ſuch Eccleſiaſtical Patron 

doth preſent one that is not ſufficiently learned, he cannot preſent ano- 
ther; if he do, the Biſhop may refuſe or admit him at his / Pleaſure, 

The Reaſon. Mich. 1 H. 8. Keilway 1 54. and the Reaſon is, becauſe every Spiritual 

. Perſon is in Law ſuppoſed; to be able to judge of the Sufficiency of his 

Clerk, and becauſe a Preſentation made by a Spiritual Patron hath the 

Force of an Election, and he that elects an unfit Perſon, is, 7p/6 Jure, 

deprived of his Power of Electing, Sen Majgſtatem 10. b. v. 3. 31 Ed. 1. 

Bios Vase Inpedit 187. Yet it is ſaid, That if a Man preſents his Clerk to 

Deal. the Biſhop, who dies before that he is received, he may preſent another, 

38 Ed. 3. 36. b. and this holds good: (I ſuppoſe) in the Caſe of an Eccle- 

ſiaſtical Patron. 7 BEE an A, 0874 TENOR Pos 

As when a common. Lay Patron doth vary, the Biſhop is at Liberty 

which Clerk to receive, and if a Spiritual Patron doth preſent an unſuffi- 
cient Clerk, the Biſhop. may alſo chuſe whether he will. receive another 
better qualified; ſo though the true Patron doth preſent” but one Clerk to 

his void Church, the Biſhop may ſafely. in ſome Caſes 'refuſe to admit 

him, though he be ſufficient; for if three Jointenants be of an Ad- 

vowſon, or next Avoidance, and one or two of them do preſent: alone, 

the Biſhop. is not any Diſturber if he reſuſe ſuch Clerk, though: he may 

admit if he pleaſe, and good, 1 1n/4, 186. b. for he is not bound to ad- 

mit the Clerk, if all the Jointenants do not join in a Preſentment, 

6 Ed. 4. 10. 14 Elis. Dyer 304,. 54, or if two Jointenants be ſeiſed 
of an Advowſon, and the one doth preſent alone, the Ordinary may re- 

fuſe his Clerk, becauſe of their Joint Title. 1 If. 186. 6. 80 it is if 2 

Tenant in common doth preſent: alone; for that one Tenant in common 

of Jointenant cannot put the other out of Poſſeſſion, Qyare Impedit 12. 

e b e Doctor 
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Wy Doctor and Student cap. 30. L. 2. 1 Infl. 186.6. Paſch. 17 fac. Rite The butch 
and The Biſhop of Briſtol's Caſe, Roll's Abr. part 2. p. 352. and they are uten. 
ſaid to be but as one Patron, 5 H. 7. 8. 6 Ed. 4. and ought to agree in a e 
Preſentment. 13 EA. Dyer 304. So if four Copartners be of an Advow- pegc pen 
ſion, and the two Eldeſt, or the eldeſt and the Third preſent one, and the Preſentation 
other do preſent another, and not altogether, for that the Eldeſt, or ſhe * Coparce- 
whoſe Turn it was to preſent, did not preſent alone, the Ordinary may re- 
fiſe all their Clerks, the Eldeſt Siſter having no Privilege, but. where ſhe . 
preſents alone. Co. Lit. 186. 5. Doctor and Student L. 2. cap. 30. Parſon's | 
Counſellor 21. But if a Grant of a next Avoidance be made to three, and 
after the Church doth void, and two of the three do preſent the third 
Grantee being a Clerk, this is a good Preſentment, and the Biſhop can- yer by two 
not .refuſe him, although all three were Jointenants thereof by the Grant, of the three 
and only two of them joined in the Preſentment ; becauſe the third Perſon ©: 
could not preſent himſelf, and he- may relinquiſh his Title, and accept of a 
Preſentment from the others. Dyer 13 & 14 EJz. 304. So if one that is 
ſeiſed of an Advowſon doth grant to three or more Perſons, & eorum citi- 

libet conjunctim & diviſim, Hæredibus, Executoribus & Aſignatis ſuis pri- 
mam & proximam Advocationem, and one of the ſaid Grantees without the By one 
reſt doth preſent another of them to the Avoidance granted, this is a good Srantee. 

Preſentment. Trin, 31 H. 8. Sir Godfrey Fuliamb's Caſe, Moore 4. Bend- 
loe p. 34. and 1 Anderſon 2. 21 Ed. 4. fol. 66. 13 H. 8. fol. 12. 35 H. 6. 
fol. 62, But if the Grant had been to three or more, Habendum eis con- 

\ junttim & diuiſm, and if one of the Grantees being preſented by another 
of them alone without the reſt, and the Biſhop had refuſed, Peradventure, 

- faith Dyer, a Quare Impedit by him would have failed, for the Severance 
in the Habrndum in this Cale ſeems void in Law. Mich. 13 & 14 Elis. puma 
Dyer zog. See 21 Ed. 4. 66. And in all theſe Caſes of divers that have void. 

Right jointly, preſenting ſeverally, in which Caſes the Ordinary is not 

bound to admit, no more is he bound to award a Jure Patronatus, but 
may ſuffer Lapſe to incur; yet the Ordinary cannot collate until the ſix 

Months be paſſed; for if he do, they may after agree, and bring a are 

Inpedit againſt him, and remove his Clerk. Doctor and Student, L. 2. cap. 

20. In like manner, if one being ſeiſed of an Advowſon doth make his Though an 
Will, and therein doth' conſtitute three Executors, and appoints that they Incumbent 
or any of them ſhall preſent A. one of the Executors, or any other of oo ns 
them, upon the next Avoidance, though the Perſon appointed to be pre- may pray to 
ſented doth not refuſe the Executorſhip, and could not have preſented be admitted. : 

himſelf, and though the Deviſor were the Incumbent, and ſo the Church 

did become void by his Death; yet the Preſentation made of him by the 

other Executors is good. Tin. 13 Fac, Harris v. Auſtin, 3 Bulftrode 43. 

But though a Patron cannot preſent himſelf, yet he may pray to be ad- 
mitted by the Ordinary, and good; but if he preſent himself, though by 
a ſtrange Name, he may be put out. 35 H. 6. 55. Br. Quare Impedit 1. 

Laſtly; The Biſhop may refuſe -a' Preſentee upon the Account of the Refuſal, the 
Church's being (as tis termed) litigious; which is, when two ſeveral Per- _ bong 
ſons do preſent their ſeveral Clerks to the Biſhop, to be admitted by Him. be ; 
Paſcb. 26 Elis. C. B. Gerrard's' Cafe, 3 Leonard g8. In which Cafe the 


2 


Biſhop may and” ought*to; refuſe both Clerks until the Riglit be inquired = 
of; and if he doth admit either Clerk (unleſs the Clerk © aditiitted upon 
Trial be found to be preſented by the rightfil Patron) he will be püni- 

ſhed as a Diſturber; by Hobart, Mich. 15 Fac. Brickbead v. Archbiſhop 
Were one Patron doth” preſent His Clerk before any other hath! pre- 
ſented; the Church is not yet litigious, therefore if the Biſhop dòth 1 
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Teng. the Church then doth. become litigious, yet that will not excuſe the Bi- 


L & 
AY ſhop from being a Diſturber, if the firſt, Patron be upon Trial found to 


ket 255. have the better Title; nor can he have the Benefit of Lapſe, though no 
the other, che Action be brought againſt him; which makes it ſafe for the Biſhop: to re- 
Biſhop ought ceive him that comes firſt ; but then a Queſtion-may be made, How can 
not to ef. Church (the Biſhop acting thus ſafely for himſelf) ever become litigious? 
And how can it be truly ſaid, that the Biſhop may juſtly refuſe both 

Clerks upon Account of two ſeveral Patrons: making their ſeveral Preſent- 

ments to him, unleſs the Preſentees ſhould happen to tender their Preſent- 

ments at one and the ſame Time, which is not to be ſuppoſed? -'- __ 

In anſwer to which, Tis true, that if the Biſhop doth unjuſtly refuſe 


Difference the Clerk of the true Patron before any other Preſentment is made, al- 


* though the Church, by another Perſon's Preſenting after, doth become li- 


ſhop's ſuſ- 
wo the tigious, he will not be excuſed (the true Patron prevailing at Law) from 


Acme, being Diſturber ; but there is a great Difference betwixt the Biſhop's ſuſ- 
Glute Refaas, Pending the Admiſſion and Inſtitution of a Clerk, and his abſolute Refuſal 
of bim: A Biſhop is not bound inſtantly upon a Preſentment tendered- to 
admit, if he hath other Buſineſs in Hand, but may appoint the Clerk to 
repair to him at another Time to receive Admiſſion and Inſtitution, as 

hath been ſhewed. And when a Perſon, is preſented to him, he may take 
competent Time to examine his Sufficiency, and inquire and inform himſelf 
of his Converſation, as hath alſo been ſhewed. Mzch. 18 Fac. Helkoays and 

The Archbiſhop of York's Caſe, Jones 4. and ſo ſaith Hobart in the fame Caſe, 
as reported by himſelf, Hobart 317. or he may take Time by awarding a 
vir Pan- Jure Patronatus, to inquire of the Patron's Title, although only one Per- 


"NF. ſon hath preſented, Jones 4, within which Time another may preſent,” and 


then the Biſhop may ſafely refuſe both, and if they do not proſecute their 


| Lapſe, Rights, may have the Turn by Lapſe. Br. Juare Impedit 80. 


Where two © Alſo a Church is become litigious, if two ee Patrons, claiming by | 


| ſeveral Pa-. ſeveral Titles, ſhall preſent one and the ſame Perſon ſeverally to a Church; 


te as Fe for in this Caſe the Biſhop cannot admit the Preſentee generally, but muſt 
ſon, admit him of the Preſentation of one of them only, Parſons Law, cap. 13. 
fol. 100. and therefore may award a Fure Patronatus, whereby to inform 
himſelf in whom the Right is; but this he is not bound to do, but at the 
| Requeſt of the Parties. See before, Chap. 12. But if no Requeſt i is made 
to have a Jure Patronatus awarded, and the Patrons do not proſecute 


their Rights at Common Law, the Biſhop may, I conceive, after the ix 


, Lapſe. Months expired collate for Lapſe. 


Where a new Alſo a Church may become litigious, if after a Fure "Went is a- 


Jie Patro- Warded, and Verdict given thereu 2 another Cerk is preſented by a 


e malt be, Pane whoſe Right was not diſcuſſed in the Jure Patronatus, before Ad- 
miſſion is requeſted of any Clerk by him for whom the Verdict was found; 
and in this Caſe a new Jure Patronatus upon Requeſt is to be awarded. | 
_ Degge's Parſon's Counſellor, fol. 14, 15. But if one hath preſented, and 
an his Title is found upon a Jure Patronatus, and then requeſts the Biſhop to 
have his Clerk admitted, and after another preſents; in this Caſe the Biſhop 
ſhould for his Safety admit the Clerk of him for whom the Verdict is found, 
becauſe elſe the Church becomes litigious by his Delay, which will make 


Biſbop a Di- him a Diſturber; and if he doth not admit, but ſuffers Lapſe to come to 


8 by himſelf, and then collates, tis ſaid he is a B ber againſt both Preſenters. 


Action againſt And in this Caſe, in an Action brought againſt the Biho and the ſpecial 
the Biſhop © Matter being made appear by the Pleading, the Iſſue ſhall be, whether. he, 


8 for whom the Title was found, did ſue to have bis Clerk "—— 2 | 
cr 


* 


10 to the Ordinary, this doth not make the Church to be litigious, 
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wt the 8 e it haſtily to hit Bitkop, that he could not Jure Parro- 


admit the Clerk of the firſt before the ſecond Preſentation, was made. Love 4. 
Kc. 


21 H. 6. p. 44. If two Patrons preſent their ſeveral Clerks, and each of N 
them hath at his Requeſt a Jure Patronatus awarded ſingly; (as they may) Vaeter 


and the Verdict of the one Jury is contrary: to the Verdict of the other; had, and dif. 


in this Caſe the Church remains till litigious, and the Biſhop need not fer. 
admit the Clerk of either Patron, but ſuffer the Church to lapſe to him- Lapſe. 


ſelf, as is held, 21 H. 6. 44. Br. Rare Impedit 80, But Sir Simon 

Degge makes a Quere, Whether Biſhop in this Caſe may let the Church 

lapſe, and ſo, collate? Or, Whether he be not bound to admit one of the 

Clerks at his Election? Parſon s Counſellor 14. But if two Coparceners be Two claim- 

of an Adyowſon, and the Church doth void, whereupon they do ſeverally 8 2159 
auſe they claim but by one Title. Par/on's Law, cap. 13. And ſo it 

is, I ſuppoſe, where Tenants in Common, or others that have a joint 


| Title, preſent ſeverally. 


Although the Biſhop, by receiving the Clerk of him that fr tenders I. I 
ain ha ; 


his Preſentation to him, doth eg quit himſelf of all Dangers of being SE. * 


found a Diſturber, becauſe he hath done nothing but as Ordinary ; yet it is 


highly reaſonable upon an Avoidance, (though it happen to be by ſuch 
Means that he is not obliged to give the Patron Notice thereof) that the N 


Biſhop: doth not too haſtily admit any Perſon's Clerk, but that he give 


what Time he may to all Perſons intereſted to take Knowledge of the 


Avoidance, eſpecially if a Preſentation be made within a ſhort Time after 
the Church falls void, or if a Caveat hath been entred, whether it be en- Caveat. 


tred before or after the Church is void, although it be faid, that the Biſhop 
need not regard a Caveat entred before the ef op of the Church. 


Mich. 15 Fac. B. R. Rone's Caſe, Popham 133. and by Mountague, Hill, 


15 Fac. 'F R. Hutching v. Glover, 2 Croke = 3. and Ro/['s 1 Rep. 191, 


227, For a Biſhop, in theſe Matters is a Judge, and not only ſo, but alſo Biſhop a 
the great Paſtor of his Dioceſe, and ought ſo to bear himſelf, as to ma- Judge. 


f nifeſt that he hath a due Reſpect as well to Equity as Juſtice, and there- 
8 fore. to do what he lawfully may, that no Perſon by his Haſte be fo ſur- 


rized, but may have Time and Opportunity to ſet up his Intereſt 


without Diſadvantage thereto. Parſon's Counſellor 16. But it is not 
adviſeable that the Biſhop doth refuſe to admit and inſtitute a Clerk 


| only, becauſe a Caveat was entred before the Church was void, but 


that he do only ſuſpend the Admiſſion of him to inquire about the Yetadviſcable 
Clerk's e or the like; otherwiſe, (ſuppoſing the Caveat, 3 g 
becauſe entred too ſoon, not to be void) the Biſhop m may be found to ſion. 
be a Diſturber for that Cauſe i in a Qyare Impedit ; and by this Means, the 
ſame Perſon, or other that hath Intereſt, | may enter a new Caveat after 
the Church is. void,” or preſent, and then the Biſhop will not be found a 
Diſturber, if ſued in a 2yare' Impedit, according to Coke and Dodderidge, 
Paſch. 13 Jac. B. R. in Hitching and Glover”s Caſe, Rolls 1 Rep. 191, 227. 
But if a Perſon doth, before his Church is void, ſuſpe& that the Title et %s 


* 


to his Advowſon will be drawn into Queſtion. by any Pretender thereto, enter before 


it is beſt for his Security, that he enter a Caveat with the Biſhop before Ares 


the Church doth void, leſt he ſhould not have Notice of an Avoidance ſo ..; . 5 


ſoon as it happens, which Caveat (although void as is ſaid before, becauſe 


made too ſoon) may ſerve his Turn, with a prudent and careful Ordinary, 
until ſuch Time as he may upon Notice enter another, which he had beſt 
do with Speed; for then the Biſhop may ſtop any Proceedings to inſti- 


tute * Clerk, and ſhall not be found to be a Diſturber in a Quare 


Nnn | | Impedit, 
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Caveat en- Impedit; by Coke and Didderi dge, in Hitchin and Ger Caf e, Rell; a 


„ 1: Rep. 191. For a Caveat being regularly entred, if another doth pres 5 


Advantage. ſent, and the Biſhop doth inſtitute his Clerk befote' he that entred the 
CEN”; Caveat is called and acquainted therewith; by the Canon Law the Infti- 
| tution is void, and this ſeems to be granted at the Common Law, "Mich. 1 5 
Fac. B. R. Rone's Caſe, Popham 133. and by Mountague, Mich. 1 5 Tac, 

Hutchins v. Glover, 2 Croke 463. where it is concluded, that a Caveat 

is void if entred before the Church is void, and- upon that Reaſon only, 

which implies that if it had been ſeaſonably entred, it ſhould have had its 

Effects by the Common Law: And by Dr. Amias, if a Church becomes 

void, and a Stranger doth enter a Caveat with the Regiſter of the Biſhop, 

that none be inſtituted to the Church until he be made privy thereto, and 

the Biſhop before he hath Notice of the Caveat, inſtitutes an Incumbent, 


the Inſtitution! is meerly void in the Spiritual Law, for the Regiſter ought | 
to notify the Caveat to the Biſhop, and his Negligence in that Caſe ſhall _ 
not prejudice him that entred it; and if the Biſhop: hath Notice. of the 
Caveat, and gives Day to him that puts it in; and before the Day doth. 


inſtitute an Incumbent, this is meerly void, for the Entring of the Caveat 
Entering of is as a Super ſedeas at the 8 piritual Law. Bill. 43 Ehsz. Lord Zouch's Caſe, 


N Gouldfborough 146. And Dr. Tallbot ſaid, That a Caveat is of Force for 


In Force for three Months only, and that any one may fafely preſent after the End 
three Months. thereof, as if no Caveat had been entred ; in Hutching and Glover's Calc, 
Hill. 15 Fac. 2 Croke 464. But notwithſtanding this, it hath been ad- 


judged, that if after a Caveat is entred, &c, a Clerk is preſented, inſtituted 


and inducted; although this is not good by the Canon Law, yet the 
Church is full at the Common Law, for the Breach of the Caveat is but a 


* 2 Breach of the Canon, and doth not make the Inſtitution void, and a Pro- 


the Caveat Þibition was granted to ſtay a Suit in the Arches after the induction, to 
doth not avoid the Inſtitution upon this Cauſe, Mich. 15 Car. Phipps and "Hayter's 
2 Caſe, fer Curiam, Rollis Abr. P. 2. p. 361. and Paſch. 13 Fac. B. R. 


Inſtitution 


void. in Hitching and Glaver's Caſe, Roll's Rep. 191, & 227, per Curiam, in 
Offley and Beft's Caſe, Trin. 20 Car. 2. B. R. there it was ſaid; That a 


Jus illzfum. Caveat doth not preſerve Jus illæſum, as to make a Nullity of all ſubſe- 
25 quent Proceedings, but is only a Caution for the Information of the Court, 
and is like a Caveat entred in the Chancery, that a Patent ſhall not paſs, 
or as a Caveat in the Fine-Office in the Common Pleas, that ſuch a Fine 
ſhall not be levied; yet a Patent or Fine paſſing contrary to ſuch Caveats, 
60. are not thereby void. ' Fitri non debet ſed fattum valet. 1 Sid. 293, 372. 
Quere. 2 Keble 392, Sc. 1 Levinz 186, 187. Quere, Whether the Ordinary 
that inſtituted mia s Clerk (after the Caveat entered) without the Pri- 
vity of him that entred it, may not be puniſhed at the Common Law as a 
Diſturber, if he that entered the Caveat be found there to have the better 
Title? And if not, Whether he may not be puniſhed in the n 
Court for his Breach of the Canon | ? TO. s e I * gy 
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Capz 21. The Complete Incumbent. Ik 


CHAP NI FR 


What Rembey for a Clerk preſented, if the 
Biſhop refuſe to admit him, &c. Of Du: 
plex Querela, & Jure Patronatus. 


"HESE Things keng thus premiſed, I come to the Queſtion, What The Remedy 
Courſe a Clerk may take, or what Remedies he may make uſe of, died, Ge. 
if he be ſtopped in taking a Title to an Eccleſiaſtical Benefice? And firſt if 
he be refuſed-by the Biſhop. 

When the Biſhop doth without good Cauſe refuſe, or unduly delay to By the Ordi- 
admit and inſtitute a Clerk to the Church to which he is preſented, the nary. 
Clerk may have his Remedy againſt the Biſhop in the Ecclefiaſtical Court, 
as the Patron may in the Temporal Court. 

Firſt, The Clerk may have his Remedy in the Eccleſiaſtical Court, A Duplex 
and that before the Ordinary to whom Appeals are to be made, vz. by 4 ateÞ 
the Way of a Duplex Querelg, that is, if a Biſhop doth refuſe, then be- gical Court. 
fore the Archbiſhop in his Court of Appeals, and if an Archbiſhop doth 
refuſe, before the Delegates ; and if the Biſhop doth admit the Clerk, and 
then doth refuſe to inſtitute him, the Clerk may have the ſame Remedy 
againſt the Ordinary, to inforce him to do his Duty, Hutton's Caſe, Ho- | 
bart 1 5, that is, the Clerk preſented having exhibited his Preſentation to What it is: 
the Biſhop or his Vicar General, (he having Power to inſtitute) and being | 

refuſed, or unjuſtly delayed, complaining to the Judge of Appeals of 
the Judge i is wont to write to the Biſhop in Form of Law; and this Wri- 
ting they call a Duplex Qyerela. 

This Duplex Querela is to contain a Monition to the Biſhop or his The Con- 
Vicar General, having Power to give Inftitution, that within a certain 6,70 oy 
Time, (vis.) Nine or Fifteen Days, he admit the Party complaining ; 
and alſo a Citation, whereby the Biſhop may be cited to appear by him- _ 
ſelf or Proctor at a Day after, in Caſe he doth not inſtitute, &c. to ſhew | 
Cauſe why, by Reaſon of his Neglect of doing Juſtice, the Right of Inſti- 
tution is not devolved to the ſuperior Judge. It is alſo expedient, that the 
fame Duplex Querela doth contain an Inhibition to the Biſhop and his And an In 
Vicar (if he hath the Power of Inſtituting), that nothing may be done hibition. 
by either of them, pendente lite, to the Prejudice of the Party complain- 
ing. The Clerk refuſed, having obtained from the pfoper Judge a Duplex 
Qyerela, is to take Care that ſome Perſon ſufficiently learned for that Pur- | 
poſe, doth admonith the Biſhop to admit him, and do him Juſtice; with- 7b ky 
in the Time mentioned in the Duplex Querela, and alſo according to the "_ 
Contents thereof to inhibit the Biſhop : If the Biſhop after he is admo- Upon Refufal 
niſhed to inſtitute the Preſentee, ſhall expreſly refuſe to admit him, the to cite him. 
Mandatory may preſently cite the Biſhop to appear according to the Con- 9 — 1 
tents of the Duplex Querela; but if no Refuſal be made, the Biſhop be- 8 = 
ing admoniſhed as aforeſaid, the Clerk is firſt to repair to the Biſhop or If no Refuſal. . 
his Vicar (if he inſtitute) on the third Day after, if no more than nine 
Days are mentioned in the Duplex Querela, or on the fifth Day after, if . | 1 
, fifteen Deu. be appointed therein, and to exhibit his Preſentation, and to | if 
| require ' 
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ths 5 al preſented 0 haſtily to the Bi 
admit the Clerk of the firſt before the ſecond 
21 H. 6. p. 44. If two Patrons preſent their ſev 
them hath at his Requeſt a Jure Patronatus awards 
and the Verdict of the one Jury is contrary to th 
in this Caſe the Church remains till litigious, a; 
admit the Clerk of either Patron, but ſuffer the ( 
ſelf, as is held, 21 H. 6. 44. Br. Duare Imped 
Degge makes a Qgæœre, Whether Biſhop in this Ce 
lapſe, and ſo collate? Or, Whether he be not bou 
Clerks at his Election? Parſon s Counſellor 14. Bu 
of an Advowſon, and the Church doth void, whe! 
preſent to the Ordinary, this doth not make the 
| becauſe they claim but by one Title. Par ſon's La 
is, I ſuppoſe, where Tenants in Common, or ot 
Title, preſent ſeverally. 
Although the Biſhop, by receiving the Clerk c 
his Preſentation to him, doth thereby quit himſelf 
found a Diſturber, becauſe he hath done nothing bu 
highly reaſonable upon an Avoidance, (though it 
Means that he is not obliged to give the Patron N 
Biſhop doth not too haſtily admit any Perſon's C 
what Time he may to all Perſons intereſted to t 
Avoidance, eſpecially if a Preſentation be made wi 
the Church falls void, or if a Caveat hath been en' 
tred before or after the Church is void, although it 
need not regard a Caveat entred before the Avo 
Mich. 15 Fac. B. R. Rone's Caſe, Popham 133. ai 
15 Fac. 2 R. Hutching v. Glover, 2 Croke 463. 
227. For a Biſhop in theſe Matters is a Judge, an 
the great Paſtor of his Dioceſe, and ought ſo to b 
nifeſt that he hath a due Reſpect as well to Equity 
fore to do what he lawfully may, that no Perſon 
prized, but may have Time and Opportunity t 
without Diſadvantage thereto. Parſon's Counſello: 
adviſeable that the Biſhop doth refuſe to admit 
only, becauſe a Caveat was entred before the C 
that he do only ſuſpend the Admiſſion of him 
Clerk's Converſation, or the like; otherwiſe, ( 
becauſe entred too ſoon, not to be void) the Biſh 
be a Diſturber for that Cauſe in a Quare Iinpedit; 
{ame Perſon, or other that hath Intereſt, may ent 
the Church is void, or preſent, and then the Biſho 
Diſturber, if ſued in a Quare Impedit, according tc 
Paſch. 13 Jac. B. R. in Hitching and Glover's Cale, 
But if a Perſon doth, before his Church is void, 
to his Advowſon will be drawn into Queſtion by 
it is beſt for his Security, that he enter a Caveat w 
the Church doth void, leſt he ſhould not have Noti 
ſoon as it happens, which Caveat (although void as 
made too ſoon) may ſerve his Turn, with a prudent 
until ſuch Time as he may upon Notice enter anoth 
do with Speed; for then the Biſhop may ſtop an! 
tute another Clerk, and ſhall not be 8 to be a 
nn 


cumbent. e 


the Biihop, that VB could not Jure Patro: 
econd Preſentation was made, 4 
. $ ple, &c. 
eir ſeveral Clerks, and each f 
awarded fingly, (as they may) Ye wo 
to the Verdict of the other; had, and air. 
ous, and the Biſhop need not fer. 

r the Church to lapſe to him- Lapſe. 

" Impede 80, But Sir Simon 
this Caſe may let the Church 
ot bound to admit one of the .- 
4. But if two Coparceners be Two clain- - vn 
, whereupon they do ſeverally _ 1 ms - 
e the Church to be litigious, 
n' Law, cap. 13. And ſo it 


or others that have a Joint 


Clerk of him that firſt tenders Caution a 

imſelf of all Dangers of being ea 

ung but as Ordinary; yet it is | 

gh it happen to be by ſuch 

tron Notice thereof) that the 

on's Clerk, but that he give 
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ade within a ſhort Time after 

een entred, whether it be en- Caveat. 

ugh it be ſaid, that the Biſhop 

e Avoidance of the Church. 

133. and by Mountague, Hill. 

2 463. and Roll's 1 Rep. 1 

lge, and not only ſo, but alſo Biſhop a 

o to bear himſelf, as to ma- Judge. 

Equity as Juſtice, and ' there- 

Perſon by his Haſte be ſo ſur- 

inity to ſet up his Intereſt 

ounſellor 16. But it is not 

admit and inſtitute a Clerk 

the Church was void, but | 
him to inquire about the Yet adviſeable 4 
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bedit; and by this Means, the [0 

nay enter a new Caveat after 4 
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ding to Coke and Dodderidge, 

s Caſe, Roll's 1 Rep. 191, 227. 

s void, ſuſpect that the Title ,,...., 
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aveat with the Biſhop before 388 
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230 5 be Clergy Maris Law: Or Cap. 20 


Caveat en- Impedit by Coke and Dadderidge, in Hitchin and "Glover's Caſe, Rolls 
8 1 Rep. 191. For a Caveat being regularly entred, if another doth pre- 
Advantage. ſent, and the Biſhop doth inſtitute his Clerk before! he that entred the 
2 CRE Caveat is called and acquainted therewith, by the Canon Law the Inſti- 
18 tution is void, and this ſeems to be granted at the Common Law, Mich. 1 5 
Fac. B. R. Rone's Caſe, Popham 133. and by Mountague, Mich. 1 5 Jac, 

Hutchins v. Glover, 2 Croke 4.63. where it is concluded, that a Caveat 

is void if entred before the Church is void, and upon that Reaſon only, 

which implies that if it had been ſeaſonably entred, it ſhould have had its 

Effects by the Common Law: And by Dr. Anias, if a Church becomes 

void, and a Stranger doth enter a Caveat with the Regiſter of the Biſhop, 

that none be inſtituted to the Church until he be made privy thereto, and 

the Biſhop before he hath Notice of the Caveat, inſtitutes an Incumbent, 

the Inſtitution' is meerly void in the Spiritual Law, for the Regiſter ought 

to notify the Caveat to the Biſhop, and his Negligence in that Caſe ſhall 

not prejudice him that entred it; and if the Biſhop hath Notice of the 

Caveat, and gives Day to him that puts it in, and before the Day doth 

inſtitute an Incumbent, this is meerly void, for the Entring of the Caveat 

Entering of is as a Super ſodeas at the Spiritual Law. Hill. 43 Elis. Lord Zouch's Cale, 
2 Gouldfoborough 146. And Dr. Tallbot ſaid, That a Caveat is of Force for 
In Force ſor three Months only, and that any one may ſafely preſent after the End 
three Months. thereof, as if no Caveat had been entred; in Hutching and Glover's Caſe, 
Hill. 15 Fac. 2 Croke 464. But notwithſtanding this, it hath been ad- 
judged, that if after a Caveat is entred, Gc. a Clerk is preſented, inſtituted 

and inducted ; although this is not good by the Canon Law, yet the 
Church is full at the Common Law, for the Breach of the Caveat is but a 

* N mr Breach of the Canon, and doth not make the Inſtitution void, and a Pro- 
ens a hibition was granted to ſtay a Suit in the Arches after the InduRion. to 
doth not avoid the Inſtitution upon this Cauſe, Mich. 15 Car, Phipps and Hayters 
—_— Caſe, per Curiam, Roll's Abr. P. 2. p. 361. and Paſch. 13 Fac. B. R. 
void. in Hitching and Glover's Caſe, Roll's Rep. 191, & 227, per Curiam, in 
Offley and Beſt's Caſe, Trin. 20 Car. 2. B. R. there ir was ſaid, That a 
Jus illzſum. Caveat doth not preſerve Jus illæſum, as to make a Nullity of all ſubſe- 
quent Proceedings, but is only a Caution for the Information of the Court, 

and is like a Caveat entred in the Chancery, that a Patent ſhall not paſs, 
or as a Caveat in the Fine-Office in the Common Pleas, that ſuch a Fine 
ſhall not be levied; yet a Patent or Fine paſſing contrary to ſuch Caveats, 

are not thereby void. Fieri non debet fea factum valet. 1 Sid. 293, 372. 
Lure. 2 Keble 392, &c. 1 Levinz 186, 187. Quæœre, Whether the Ordinary 
that inſtituted another's Clerk (after the Caveat entered) without the Pri- 

vity of him that entred it, may not be puniſhed at the Common Law as a 

Diſturber, if he that entered the Caveat be found there to have the better 

Title? And if not, Whether he may not be puniſhed in the Spiritual 

Court for his Breach of the Canon? Par/on's Counſellor 16. 
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Cap.2 21. The Complete Incumbent. Ws: 


CHAP. XXL = 
What Remedy for a Clerk preſented, if the 


Biſhop refuſe to admit him, &c. Of Du- 
plex Querela, & Jure Patronatus. 


HES E Things being thus cas; I come to the Queſtion, What The Remedy 
Courſe a Clerk may take, or what Remedies he may make uſe of, tary _ 
if he be ſtopped in taking a Title to an Eccleſiaſtical Benefice? And firſt if 
he be refuſed-by the Biſhop. 

When the Biſhop doth without good Cauſe refuſe, or unduly delay to By the Ordi- 
admit and inſtitute a Clerk to the Church to which he is preſented, the nary. 
Clerk may have his Remedy againſt the Biſhop in the Eccleſiaſtical Court, 
as the Patron may in the "Temporal Court. 

Firſt, The Clerk may have his Remedy in the Eccleſiaſtical Court, A Duplex 


and that before the Ordinary to whom Appeals are to be made, vis, by Seele in 


* the Eccleſia- 


the Way of a Duplex Derela, that is, if a Biſhop doth refuſe, then be- gical Court. 
fore the Archbiſhop in his Court of Appeals, and if an Archbiſhop doth | 
refuſe, before the Delegates ; and if the Biſhop doth admit the Clerk, and 

then doth refuſe to inſtitute him, the Clerk may have the ſame Remedy 

againſt the Ordinary, to inforce him to do his Duty, Hutton's Caſe, Ho- 

bart 15, that is, the Clerk preſented having exhibited his Preſentation to What it i: 
the Biſhop or his Vicar General, (he having Power to inſtitute) and being 
refuſed, or unjuſtly delayed, complaining to the Judge of Appeals thereof, 

the Judge is wont to write to the Biſhop in Form of Law; and this Wri- 

ting they call a Duplex Querela. 

This Duplex- Querela is to contain a Monition to the Biſhop or his The __ 
Vicar General, having Power to give Inſtitution, that within a certain Citin. 
Time, (viz.) Nine or Fifteen Days, he admit the Party complaining ; 
and alſo a Citation, whereby the Biſhop may be cited to appear by him- 
ſelf or Proctor at a Day after, in Caſe he doth not inſtitute, &c. to ſhew 
Cauſe why, by Reaſon of his Neglect of doing Juſtice, the Right of Inſti- 
tution is not devolved to the ſuperior Judge. It is alſo expedient, that the 
ſame Duplex Querela doth contain an Inhibition to the Biſhop and his And an In- 
Vicar (if he hath the Power of Inſtituting), that nothing may be done — 
by either of them, pendente lite, to the Prejudice of the Party complain- 
ing. The Clerk refuſed, having obtained from the proper Judge a Duplex 

gerela, is to take Care that ſome Perſon ſufficiently learned for that Pur- 
poſe, doth admoniſh the Biſhop to admit him, and do him Juſtice, with- Biſop tote 
in the Time mentioned in the Duplex Querela, and alſo according to the ne cane 
Contents thereof to inhibit the Biſhop : If the Biſhop after he is admo- Upon Refuſal 
niſhed to inſtitute the Preſentee, ſhall expreſly refuſe to admit him, the to cite him. 
Mandatory may preſently cite the Biſhop to appear according to the 3 
tents of the Duplex Querela; but if no Refuſal be made, the Biſhop be- 


ing admoniſhed as aforeſaid, the Clerk is firſt to repair to the Biſhop or If no Reil. 


his Vicar (if he inſtitute) on the third Day after, if no more than nine 
Days are mentioned in the Duplex Querela, or on the fifth Day after, if 
fifteen Days be appointed therein, and to exhibit his Preſentation, and to 
require 
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Remedy on 
Befuſal, 


- 


Repetition. 


Proteſtation. 


Citation. 


E Modis. 


require Admiſſion and Juſtice in all Reſpects to be done him, and to offer 


himſelf ready to ſubſcribe the Thirty-Nine Articles of Religion, and the 
Declaration as required by Law, and to take the Oaths of Supremacy, and 
of Canonical Obedience, &c. and to do every other Thing required by 
Law to be of him performed, in reſpect of his Admiſſion and Inſtitution 
unto that Benefice. And this he is to do two Times more, if not re- 
ceived, vis. every Third, or every fifth Day, according to the Time 
given in the Duplex Querela. But if he cannot come to the Preſence of 
the Biſhop, he is to proteſt his Readineſs to receive his Admiſſion, &c, 
and to ſubſcribe, &c. as aforeſaid, and to have at leaſt ' two Witneſſes 
thereof. 'If the Biſhop ſhall not do the Clerk Juſtice within the Time 
limited, after the. Expiration thereof, the Party preſented is to take Care 
that the Biſhop be cited according to the Tenor of the Duplex Querela. 


If the Perſon that is to cite the Biſhop cannot come to his Preſence, he is 


to ſignify to ſome of the Biſhop's Servants, that he hath a Duplex Querela 
at the Inſtance of A. B. the Perſon preſented to the Church of C. to be 
by him executed, and to defire that he may come to the Preſence of 
the Biſhop. If he may not come to the Biſhop's Preſence, ſo that he 
cannot cite him, the Preſentee is to expect till the Day in which the 
Biſhop ſhould appear, had he been cited, at which Time he is to be 
called, and if he appear not by himſelf or Proctor, a Citation Viis 
& Modis is to be decreed, which is to be executed perſonally if the 
Biſhop may be ſpoken with, and if not, then by affixing it to the out- 
ward Doors of the Biſhop's Palace, or of the Houſe where the Biſhop 


reſides, or of his Cathedral Church. After the Biſhop is cited, whether 


Certificate. 


Contumacy 
pronounced. 


by the firſt or by a ſecond Mandate, the Perſon citing 1s to certify to the 


Clerk or his Proctor by his Letters, or by ſubſcribing upon the Backſide of 


the Mandate the Day of executing the Monition, to inſtitute, and the 
Inhibition, the ſeveral Days of the Preſentee's aſking Admiſſion, and the 
Day of his citing the Biſhop; and if the Biſhop refuſed expreſly to admit, 
that alſo is to be certified. If the Biſhop appear not at the Day, upon the 
Petition of the Preſentee's Proctor, the Biſhop being thrice. called, is by 
the Judge pronounced Contumacious, and as a Puniſhment of his Contu- 
macy, the Judge doth pronounce the Right of inſtituting the Preſentee to 
his Benefice, to be devolved to the ſuperior Judge, and doth decree that 


the Clerk ſhall be inſtituted, and that he will write to the Archdeacon or 


Fiat inſtitutio. 


Ordinary of the Dioceſe where the Church is, commanding him to induct 
him. Then the Clerk is remitted (if the Proceedings be in the Court of 
the Arches or Audience) to the Archbiſhop to examine him, and the 
Archbiſhop approving of him, returns him with his Fiat Inſtitutio to the 
Judge, who, before he inſtitutes, is wont to require a Bond of the Pre- 
ſentee to ſave him harmleſs upon that Account. But if the Biſhop doth 


appear, and doth alledge ſome juſt Cauſe why he refuſed the Clerk, 


If Biſhop ap- 
pears, and 
aſledges 
Cauſes- 


then are they to proceed to the Trial of that, as in other ſummary Cauſes. 
If the Cauſe alledged by the Biſhop be not proved, the Judge pronounces 
as before for his own Juriſdiction, and the Biſhop is to be condemned in 
Expences; and ſo if he doth alledge an inſufficient Cauſe, as that the 
Church is litigious, for this he ought to have tried. If the Reaſon of 
the Biſhop's Refuſal was for that the Church was full before, or was become 
litigious, the other Clerk concerned may appear when the Biſhop ſhould, 
and defend his Cauſe as his own, and in his own Name, or having 
obtained the Biſhop's Mandate, he may imploy a Proctor to manage his 
Defence in the Biſhop's Name, and then the Judge ſhall not pronounce for 
his own Juriſdiction, if the Church be not full, unleſs upon Cauſe after 


2 | appearing, 


— ——— 
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appearing. See for this Matter, Clerks Praxis, Tit. Duplex Querela, &c. By Duples b A 
And this Way of proceeding in this Cafe againſt a Biſhop is allowed of by go i | _ 
utton's Ca hibition lies for LEONA 1 
the Common Law, Hutton's Caſe, Hobart 15, and no Prohibition lies for No Prohi- © = 
the Biſhop, in Szoke's Caſe v. Sykes, Hill. 2 Car, Latch 192. bitivn, "9 


Though the Clerk be relievable in the Spiritual Court as is aforeſaid, Patron's RG. 
in caſe that he be not admitted, &c, yet the Patron hath no Remedy " 
there for any Diſturbance ; and therefore if the Church being litigious by 
reaſon that two have preſented to the inferior Ordinary, and one Patron , 
doth libel in the Court of Audience, affirming the Title to preſent to be 
in him, this Libel being of the Nature of a Declaration upon a Quare 
Impedit at Common Law for the Right of preſenting, and ſo for a Thing 
triable at Common Law, a Prohibition lies. Paſch. 13 Jac. B. R. Baile 
and Sir Henry Wallop's Caſe, Roll's 1 Rep. 173. 5 | 

And if the Biſhop be ſued by a Duplex 2yerela for refuſing one Clerk, tt Biſhop fats 
and after doth inſtitute the Clerk of another Patron, and then doth ſue for Prohibi- 
for a Prohibition againſt the Clerk that ſues him in the Spiritual Court to ©: 

ſtop his Proceeding there, tho' a Prohibition be granted, yet a Conſulta- 
tion may be had, the Libel containing nothing but the Contumacy of the 
Biſhop, in admitting pendente lite, eſpecially after he was inhibited ; for he 
is to be puniſhed by the Spiritual Judge, although the Biſhop to have a 
Prohibition doth ſuggeſt to the Court, that there is no ſuch Church in 
his Dioceſe to which the firſt Clerk was preſented. Trin. 31 Eliz. B. R. 
Slug v. The Biſhop of Landaffe, 1 Leon. 181. Trin. 15 Fac. Middleton 
v. Laute, Moor 879, | 

So if two Clerks be preſented by one Patron, and the one doth ſue If two Clerks 
the other by a Duplex Querela, a Prohibition doth not lie before Inſtitu- Lacy mums ww 
tion, by Dodderidge; but Jones denied it, and ſaid, that it had been re- i a 
ſolved to the contrary ; to which Dodderidge ſaid, that then the Induction 


was pendente lite. Hill. 2 Car. Stoke v. Sykes, Latch, p. 192, 5 
If a Biſhop refuſing a Preſentee, be ſued thereupon before his Metro- If Biſhop foed 


politan, whereupon the Metropolitan doth ſend to ſuch Biſhop a Moni- e ee 
tion to receive the Clerk within a certain Time, or elſe to appear before 3 
him to anſwer as aforeſaid, and the Biſhop doing neither, the Archbiſhop 
doth receive the Clerk and inſtitute him, and by his Warrant cauſe him 
to be inducted, and after the Biſhop and the Preſentee of another Patron 
do ſue in like Manner before the Delegates to void the Inſtitution made 2204 2 
by the Archbiſhop as null, and by Conſequence the Induction is void alſo, legates. 
ſuch Suit may be ſtopped by a Prohibition; for if by Induction, which is 
a Temporal Act and triable by Temporal Law, the Church is abſolutely 
full, it may not be avoided but by a Suit upon a Qyare Impedit, or the 
like, at the Common Law, and may not be undermined by alledging In- 
ſufficiency in the Inſtitution in the Court Chriſtian. Hutton's Caſe, Ho- 
bart 15. Mich. 12 Jac. Rowth v. The Biſhop of Cheſter, Moor 861. 
Trin. 15 Fac. Middleton v. Laute, Moor 879. Trin. 15 fac. Wilſon's 
Caſe, Hill. 15 Fac. B. R. Hitching v. Glover, Roll's Abr. 2. 283. By 
which it appears, that after another Clerk is inducted, this Way of pro- 
ceeding by a Duplex Querela in the Spiritual Court is not to be uſed, DIR og 
though the Church be filled by the Biſhop pendent the Duplex Querela. + A, 
And it is generally ſaid, that after a Clerk hath got Induction he is not to 
be queſtioned, neither as to the Validity of his Inſtitution, nor of his In- 
duction, Tris. 9 Jac. B. R. Holt's Caſe, 1 Bulft. 179. And accor- | | 
dingly, if a Man be admitted, inſtituted and inducted to a Church, and 1 
after be deprived, for that he was inſtituted againſt the Courſe of the 
Canon Law ; this is a void Sentence of Deprivation, for that it is now a | 1 
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—_ - Remedy on Lay Fee by Induction,” Hill. 15 Fac. B. R. Hitebing v. Glover, Roll's 
—_ " Ret. 5-2 p. 282. And it is alſo held, that Inſtitution cannot be voided 
_ - | Lay Fee by by Sentence in the Spiritual Court, for which Zinwood is youched ; and if 
—_ Induction. ſo, this Remedy by Duplex Querela mult fail, if a former Clerk be inſti- 
i | = os tuted although unjuſtly. Mich. 15 Fac. B. R. Rone's Caſe, Popham 133. 
1 g But in Ofley and Beſt's Caſe, Trin. 18 Car. 2. B. R. 1 Sid. 293, it is 
1 After Indu- agreed, That if after Induction the Spiritual Court goes about to repeal 
= Abo a Fro. the Inſtitution, a Prohibition ſhall be granted; but if the Repeal be before 
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4 t hibition. | ) | ND - 3 : 
= | Induction, there no Prohibition ſhall go; and where it is ſaid, that the 
—_ Spiritual Court cannot proceed againſt an Incumbent after that he is in- 
_— | ducted into the Church, that is not to be intended generally ſo underſtood, 


Deprivation for without Doubt, the Spiritual Court after the Clerk is inducted may 
_— ind. proceed againſt him, and deprive him upon the Account of Crimes he 
. may be guilty of, or any Incapacities he lies under, as they may deprive 
any Incumbent upon the Account of Simony, as hath been before ob- 
ſerved, or if he entered into Deacons Orders before Twenty- Three Years 
of Age, and into Prieſts Orders before Twenty-Four, as was Roberts and 
Pain's Caſe, 1 Fac. 2. B. R. 3 Mod. Rep. 67, and no Prohibition in 
ſuch Caſes ſhall be granted : ,So if he be a Drunkard, or otherwiſe of an 
0 ill Life and Converſation, as was ſaid by the Court in that Caſe. A 
Proceedings Tf a Clerk be unjuſtly refuſed or delayed by the Biſhop, though he may 
88 have the aforeſaid Remedy, yet his Patron may alſo bring his Writ of 
Patron. Quare Impedit, or Darrein Preſentment, as his Cafe ſhall require, and 
thereby inforce the Admiſſion and Inſtitution of his Clerk; but though 
the Patron ſhould ſo proceed againſt the Ordinary for diſturbing him to 
preſent, yet the Clerk may alſo proceed by a Duplex Querela againſt him 
in the Eccleſiaſtical Court, as ſeems to be implied by Huttor's Caſe, Ho- 
bart 15. And if by Means of ſuch Proceeding, he doth get himſelf to he 
inſtituted and inducted, yet this is no Abatement of his Patron's Writ ; 
but if the Patron be put afterwards to ſue for a Prohibition to ſtop a 
Suit in the Delegates, brought by any Perſon to avoid his Clerk's Inftitu- 
tion and Induction, had upon his Suit in the Eccleſiaſtical Court from the 
A Surmiſe by Metropolitan, the Patron muſt make his Surmiſe, That the Church being 
3 full of bis Preſentation, they attempt to avoid it in the Spiritual Court, 
upon a Pretence that the Inſtitution is null, and by Conſequence the In- 
duction alſo, without making any Mention of the Qyare Iinpedit; other- 
wiſe, that his Qzare Impedit will abate by his own ſhewing; Hutton's 
In the Fe- Caſe, Hobart 15. Juære. But whatever the Patron pleaſeth to do, the 
ae 1. aforeſaid Courſe of ' Proceeding in the Eccleſiaſtical Court is the moſt 
the Clerk, proper Remedy that the Clerk can uſe, in caſe he be refuſed by the 
. Biſhop upon the Account of any perſonal Fault or Defe& ; and not only 
| becauſe by ſuch Courſe the Clerk in a ſhort Time, at leſs Charge, and 
I OT Hazard of lofing of his Living by Errors, (which are eaſily fallen into at 
0 | Common Law) may gain Inſtitution, but alſo becauſe, although his Pa- 
{ | tron bring his Action at Common Law, for refuſing his Clerk for Crime 
odr Inſufficiency, ſuch Cauſe of Refuſal ſhall be tried by a Spiritual Judge; 
that is, if a Biſhop refuſe, by the Metropolitan of the Province, as was 
granted by Shuttleworth Serjeant, Mich. 30 Elig. C. B. in Specot's 
If Refulal be Caſe, 3 Leon. 199. ſame Caſe, in Gould/. 35. If the Archbiſhop of York 
3 Yirk, refuſe, the Cauſe of Refuſal ſhall be tried by himſelf only; by Dyer; 
but Manwood Juſtice ſid, that it ſhould be tried by the Archbiſhop of 
Canterbury: But that I doubt, and the Eccleſiaſtical Judge is to make 
Certificate of his Judgment to the Temporal Court ; upon which they may 


zz proceed to Sentence, But if the Party in whom Diſability is alledged be 
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dead hefote bs cs Examination, fo! as he cannot be ie the By Jure 
Trial of his Ability or Diſability ſhall be by the Country, for which was 9 
49 Ed. 1 2 Fab 15 Elz. C. B. Leon. 3. part 199. 40 Ed. 3. 2 5. NF 

4 Ed. 3. 26. and by Hr, Mich. 15 & 176 Elis. C. B. Dyer 32 een 1e 
Mich 8 Fac. Robert's Caſe, - 2 Croke 269. Watſon and *Baker's Gale Te. 
20 Car. 2. 1 Sid. 390. So in a Quare Impedit againſt the Archbiſhop 
of Canterbury, if the Ability of the Clerk come in Queſtion, it is faid by 
Hardres Serſeant, that it ſhall be tried by the Country, and not by any 
inferior Ordinary, Tin. 1656. Hardres 65, and the ſame Reaſon ſeems 
to be as to the Archbiſhop of Tork. 

This Remedy alſo is proper for the Clerk, in caſe the Biſhop doth tt full, or 
refuſe him upon Pretence that the Church is full; for that full or not nort ful, how 
full, for the moſt part, ſhall be tried by the Certificate of the Biſhop, at 
being that Plenatty 1 is by Inſtitution ; but void or not void, being an Act 
notorious to the Country, and diſtinguiſhable by them, ſhall be tried by 
the Country, Mich. 20 Car. 2. Watſon v. Baker, 1 Sid. 390, but whe- 
ther the Church be void by Deprivation, or Ceſſion ſhall not be tried by 
the Ordinary. 15 E. 4. 25. Roll's 2 Abr. Tit. Trial 583. Vet in the 
Cafe of Watſon and Baker, as reported, 2 Keb. 446, it's ſaid, that the 
Court was of Opinion that Voidance by Reſignation ſhould be tried by the 
Count 

If 90 Clerk be refuſed by iy Biſhop, upon a Pretence only that the Remedy by 
Church is become litigious, he may have his Remedy by the ſame Biſhop antes a 
that refuſed, by requiring the ſaid Biſhop to award a Fure Patronatus, to oy 225 
inquire in whom the Right of reſenting 1 is, and where a Jure Patronatus 
is awarded, the Ordinary ought in Juſtice to admit him, in whom the 
Right is found by the Verdict, and certified to be by the Commiſſioners, 
although it be found and certified againſt the true Patron. 34 H. 6. 11. 

34 H. Ng: 38. And according to the Commiſſioners Certificate, in caſe 

they certify contrary to what, is found, 22 H. 6. 30, for the Ordinary 

is a Judge in this Caſe, and therefore ought to carry himſelf indifferently 

amongſt Pretenders; and having put the Patron to the Charge of an 
Inquiry, he ought in Juſtice to fallow the Verdict and Certificate, eſpe- To follow 
cially becauſe the Law hath provided this Means to ſatisfy the Biſhop, . 
and to ſecure him from being puniſhed as a Diſturber, if he pleaſe to 54 

low ſuch Verdict as ſhall be given and certified to bim. Paſch. 17 

Sir William Elvis v. The Archbiſhop of York, Taylor and Biſhop, Hikari 

17. And if the Biſhop in going againſt the Verdict chance to admit the 

lerk of the true Patron, yet this will not excuſe him from Diſturbance 
in a Quare Impedit brought againſt him by the Perſon for whom the 
Verdict was found, for it is no Plea to ſay that he admitted the true Pa- 
tron's Clerk, However, the Biſhop i is not compellable to award a nn 
Patronatus when the Church is litigious, nor after he hath awarded it, pe . 
to follow the Verdict given, but if he pleaſe may inſtitute the Clerk of 
the Patron he takes to have the better Title, either before a Jure Patro— 
natus is awarded, Hitching and Glover's Caſe, Roll's Rep. 227, or whilſt 
it is depending, or after it is executed, although | it be contrary to what 
is certified, and the Biſhop having ſo admitted a Clerk to the Church, 
he is not to be ſued in che Spiritual Court for that Cauſe; if he be, he 
may have a Prohibition to ſtop ſuch Suit. But if the Patron of the 
Clerk that is rejected, doth bring his Quare Im edit againſt the Biſhop, 2uare Impedir 
Se. and will maintain him to be a Diſturber, if either the Patron whole 2 the 5M 
Clerk he hath inſtituted will not plead and defend his Title, (for the che Biſhop. 
N muy not do it), or if be doth defend it, and the other * ä to | 
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Wemedr on have the better Title, the Biſhop will be puniſhed as a Diſturber, whether 


bw. res oP his Caſe be, that after the Church became litigious, he upon Requeſt refuſed 
=— | F to award a Jure Patronatus, and inſtituted without it, or whillt it was de- 


nding, or having awarded it, he inſtituted contrary to the Verdict; or 
if ſuch Patron doth not name the Biſhop in his Writ, but only the Patron 
and Incumbent, and proves his Title; by the Opinion of Hobart, he may 
Action upon have an Action upon the Caſe againſt the Ordinary for that wilful Wrong 
the Caſe a- and Trouble he hath put him to, and recover his Coſts and Damages, 
n not reſpe& of the Value of the Church, (for there is no Damage for 
that by the Common Law, but by the Statute of Veſtim. 2.) but for the 
Injury and Wrong he hath done him by ſuch Admiſſion ; but if he name 
the Ordinary in his Qyare Impedit, he can have no ſuch Action, and if he 
doth not name him, yet he cannot have ſuch an Action upon the Caſe 
before he hath tried his Title in a proper Action, and againſt the proper 
Parties ; but if he happen to inſtitute the Clerk of him that upon Trial at 
Common Law is found to have the better Title, the other is without all 
Remedy againſt the Biſhop, as much as if the Biſhop had awarded a 
Jure Patronatus, and followed the Verdict given thereupon. Paſch, 
26 Eliz. C. B. Gerrard's Caſe, 2 Leon. 168. Paſch. 17 Fac. Sir Wil- 
liam Elvis v. Archbiſhop of York, Taylor and Biſhop, Hobart 318. and 
Lord Stanhop's Caſe v. Biſhop of Lincoln, &c. Hobart 242. See Chap. 20. 
The Effects This Inqueſt by a Jure Patronatus is by Law allowed, not only for 
> ee the Security of the Ordinary when a Church is litigious, ſo that Diſtur- 
bance may not be imputed to him, if he duly proceed therein, and act 
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# | according to the Verdict thereupon given, and as a Remedy by which 
= one of the Pretenders Clerks may have Admiſſion, and ſo the Cure may 
1 1 not be long neglected; but alſo to ſatisfy the Ordinary when the Church 

is not litigious, that is, when but one Perſon doth preſent, if the Biſhop 
2 ol. doubts that he who preſents hath no good Title to the Advowſon, or 
= | _ preſent Avoidance of the Church. Paſch. 17 Fac. Sir William Elvis 
= | | v. Archbiſhop of York, Taylor and Biſhop, Hobart 317. And indeed the 
| id | . Biſhop if he pleaſe may inquire of the Right of every Perſon that preſents 
4 5 : a Clerk to him, by awarding a Jure Patronatus before he admits his 
'F Os Clerk. 21 H. 6. 44. And if in ſuch Caſe it be found that a Stranger 


hath a Right, if the Stranger doth preſent in fix Months, the Ordinary is 
to admit his Clerk, but if he let the fix Months paſs, the Ordinary is 
obliged to admit the Clerk of the Diſturber, and ſo is however barred of 
the Benefit of Lapſe. 34 H. 6. 40. Ys 
When the When a Jure Patronatus is awarded, the Biſhop doth proceed either 
Zuse 199% by himſelf, or, and that more uſually, by a Commiſſion made under 


5 | 
1:8 _ his Seal to certain Perſons as beſt pleaſeth him : If by Commiſſion, 
vo then it is done after this Manner ; The Biſhop doth appoint to fit in 
i3 the void Church on a certain Day, and doth decree a Monition againſt 
110 | the Patrons preſenting and the Clerks preſented, to be preſent there at 
8 | the Day appointed, to ſee the Proceedings. Alſo the Biſhop is to de- 
1 Publick Edict. cree, and ſend forth a publick Edict againſt all having or pretending to 
1 have any Intereſt or Right of preſenting to the vacant. Church, to ap- 
4 pear at the Day and Place appointed, to ſhew their Right, &c. And 
= this publick Edict is to be affixed to the Door of the void Church in 
1 Time of Divine Service. And againſt the Day of Appearance, certain 
1 — Articles are to be prepared, which are to contain the Particulars about 


1 85 which the Jury are to inquire, viz. (1.) Whether the Church be void, 
| and how it became void? (2.) Who preſented at the laſt preceding Avoid- 
5 3 ance, and to the two foregoing Avoidances? (3.) Whether the Perſons 
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preſenting preſented in their own Right? (4.) In whom the Inheritance BY Jure 
of the Advowſon is, and who ought to preſent to the void Turn? (5.) e e 
Whether any of the Clerks preſented be known, or ſuſpected to be guilty 
of any Crime rendring him incapable of Admiſſion to the ſaid Benefice, as 
Hereſy, Simony ? Ge. wn 2 5 1 
At the Day appointed for this Inquiry, the Perſon or Perſons exe- Suck. vr 5 
cuting the aforeſaid Mandates or Citations, are to make Oath of the due e 
Execution thereof, or the Execution of them may be certified upon the of Citations. 
back-fide of the ſaid Mandates, which muſt be done under ſome authen- 
tick Seal, viz, of the Archdeacon, Commiſſary or Rural Dean, againſt 
which Day, the Biſhop is alſo to ſummon a Jury for this Purpoſe by 
way of Citation, which Jury is to conſiſt of ſix Clerks, and ſix Laymen 
that live near to the void Church, and then the Parties cited, and thoſe of 
the Jury are to be publickly called, and if any of the Jury appear not, 
being duly ſummoned they rag be puniſhed, that is, the Clergymen 
by Sequeſtration, the Laymen by Excommunication, and ſo compelled —_ 
to appear ; but leſt any fail, it is beſt to ſummon more than the Number hon Num- 
of Twelve, for that more, if the Judge think fit, may be ſworn of the 
Jury, provided that there be an equal Number of the Lay and Clergy, Equal Num. 
And if others cited appear not, they are to be pronounced contumacious, 
and the Proceedings are to go on however, & in Pænam Coitumacie of 
them that do not appear. If fix Clergy and fix Laymen appear to be of 
the Jury, which is the competent Number, they are to be ſworn faithfully 
to inquire of the Articles, and in ſwearing them, firſt a Clerk,” then a 
Layman is to be ſworn, till a Jury of Twelve be made up. The Jury 
being impanelled, the Articles to be inquired of ate to be publickly read 
and delivered to them, and then the Parties or their Counſel are to ſet 
forth their Intereſts or Titles, and produce their Evidences to prove them, 
When the Parties and their Counſe] have been fully heard, the Jury may 
give their Verdict at any Time the ſame Day, or if the Cauſe be doubtful, verdia given. 
the Judge may aſſign them a longer Time for to conſider of the Matter, 
and aſſign alſo a Place where they ſhall give their Verdict. | 
If the Verdi& be that one of the Preſenters is Patron, or hath Right to 
reſent to the Avoidance, his Clerk ought to be admitted, unleſs they 
bnd alſo that the Clerk is guilty of ſome Crime, But ſuppoſe Jury will If they give 
not give any Verdict, or that they be equally divided, half for one Patron, * 
and half for the other, or give a ſpecial Verdict, Qu@re, what farther 
Courſe is to be taken, viz, Whether the Biſhop may ſummon a new 
Jury, or ſuffer the Church to lapſe, as if no Fure Patronatus had been 
awarded, which I rather think. Vide Cler#'s Praxis, cap. 98, 99, 100. 
Parſon's Counſ. 19, 21. 34 H. 6. 41. 35 H. 6. 19. ; 
The Biſhop is not bound to make this Inquiry in Perſon, but may Parties to 
(as is uſual) ſubſtitute others, either of the Clergy or Laity, by his Com- __ Com- 
miſſioh under his Seal to act for him; but if his Commiſſioners neglect to- 
execute their Commiſſion duly, it will not excuſe the Biſhop, for that they 
are of his own making: But the Civilians ſay, that the Commiſſioners 
| ſhall be named by the Parties, and they only ſhall be prejudiced by the 
Commiſſioners Neglect. Par/ſon's Counſellor 22. And Note, That the 
Jure Patronatus ſhall be ſued at the Coſts of the Party or his Clerk, and 


not of the Biſhop. Br. Quare Impedit 12. 34 H. 6. 38. 5 H.7. 22. 4. 
contra, Bro. Cofts 2. | 
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Remedy for 


the Patron 
againſt the 
Biſhop, c. 


How the 
Patron is 
diſturbed in 
preſenting. 


By refuſing 


his Clerk. 


Upon Pre- 


ſentment of 
a Stranger. 


Remedy by 
13 E. 1. c. 5. 


— ̃ — yacan, Te BEGIN TRIM — 
Clergy- Man Law: Or, Cap. 22. 
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Of the Writs of Quare Impedit, Ne Ad- 
mittas, Quare Incumbravit, and Afiſe 
of Darrein Preſentment, for what and 
for whom they are maintainable, and upon 
what Seifin, &c. mo 


S the Clerk may have his Remedy in the Eccleſiaſtical Court, if the 
Biſhop doth unjuſtly refuſe or delay to inſtitute him, &c. that is, 
until ſuch Time as another Clerk is inducted, or at leaſt inſtituted, ſo as 
hath been ſaid, upon what Account ſoever the Patron is diſturbed in pre- 
ſenting, he, generally ſpeaking, may have his Remedy at the Common 
Law againſt the Biſhop and all other Diſturbers. „„ 
A Patron is ſaid to be diſturbed in preſenting, either when the Biſhop | 
hath admitted and inſtituted a Clerk upon the Preſentment of another 
pretended Patron, or when the Biſhop will not admit the Patron's Clerk 
preſented to him upon any Pretence; but if the Ordinary hath filled the 
Church by a wrongful Collation, the Patron is not thereby diſturbed, 
and therefore in ſuch Caſe the Patron muſt actually preſent, and the 
Ordinary muſt refuſe to admit bis Clerk before the Patron can bring his 
Action; for though the Ordinary bath collated, yet the true Patron may 
preſent to the ſame Ordinary, and he may inſtitute, &c. his Clerk, and 
then the two Clerks in Treſpaſs, Ejectment or Aſſiſe, ſhall try who hath 
the better Title. Grendon's Caſe, Plowden 500, b. Neither is the true 
Patron diſturbed by a Stranger's preſenting a Clerk to the Biſhop to be 
admitted to his Church, unleſs the Biſhop hath admitted him accordingly ; 
but the Biſhop's refuſing to admit the Patron's Clerk when preſented, is 
the Diſturbance, and therefore the Patron, before he can bring his Action 
for any Diſturbance, muſt cauſe his Clerk to tender his Preſentment to 
the Biſhop and require Admiſſion, and the Biſhop muſt refuſe his Clerk, 
or elſe, tho' the Biſhop be named in the Writ, he may at the End of the 
fix Months collate for Lapſe. Fenkims, Cent. 1. Caſe 19. Paſch. 14 Jac. 
Brickhead v. Archbiſhop of York, Brownl. and Gouldſ. 1. part 164. The 
ſame Caſe Hobart 200, that is, if his Church be not filled, or only filled 
by Collation ; but if it be filled upon a Preſentment made by a Stranger, 
the Patron is thereby diſturbed, and may bring his Action without making 
any Preſentment to the Biſhop, (as I conceive,) becauſe his Preſentment 
to the Biſhop when the Church is ſo filled is vain , and if the Biſhop 
ſhould admit and inſtitute the Clerk upon ſuch Preſentment, all would be 
void. | 


The Patron being ſo diſturbed that he hath Cauſe of Action thereby, 
the next Thing is to conſider what Remedy the Law affords in ſuch Caſe 
moſt proper for him; and theſe Remedies muſt be either ſuch as are given 
by ſome Act of Parliament, or elſe ſuch as are by the Common Law. 
Firſt then it is provided, There an Agreement is made between many 
claiming one Advowſon, and fnrolled befoze the Juſtices in the 
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Roll, 02 by Fine, in this Fomm; That one ſhall Regent the firſt Bemedy by 
Time, and at the next Avoidance another, and the third Time won I 
another, and fo ok many in caſe there be many; and when one CAS 
hath pꝛelented, and had his Pꝛelentatton which he ought to have ac- . mh 
tozding to the Fozm of their Agreement and Fine, and at the next . or by 
Avoidance he to whom the ſecond Pꝛeſentation belongeth is diſturbed Fine. 

by any that was Party to the laid Fine, o; by ſome other in his 

ſffead ; it is pzovided, That from hencekozth they that be ſo di⸗ 

ſturbed ſhall have no need to ſue a Quare Impedit, but (hall reſozt 

to the Koll oz Fine. 

And ik the lald Concozd o2 Agreement be kound in the Roll 02 Sheriff to give 

Fine, then the Sheriff ſhall be commanded that he give knowledge Notice, S. 
unto the Diſturber that he be ready at ſome ſhozt Day, containing the 
Space of Fifteen Days o2 Thee Weeks (as the Place happeneth ta 
be near 0? far) fo2 to fhew if he can alledge any thing wherefoze the 
Party that is diſturbed ought not to pꝛeſent; and if he come not, 
0? peradventure doth come, and can alledge nothing to bar the 
Party of his Pꝛelentation, by Reaſon of any Deed made oz wzitten 
fince the Fine was made oz inrolled, he ſhall recover his Pꝛelen⸗ 
tation with his Damages. 13 E. 1. cap. 5, 


This Clauſe of the Statute ek as well to Strangers of Blood, as The Extent of 
to Coparceners who are Privies in Blood, and if one of the Parties, or TO 
his Heirs, or a Stranger uſurp in the Turn of another, the Party wronged 
is not driven to his Quare Impedit, for it may be, that the Qyare Impedit, 
or Aſſiſe of Darrein Preſentment may fail, and yet he may have Remedy 
by this Branch of this Statute, for albeit there be a Plenarty of fix 
Months, yet the Party may have a Scire Facras upon the Roll or Fine, Scire Faciat, 
and therein recover the Preſentation and Damages. 2 Inſt. 362. 

In other Caſes when the Patron is diſturbed in ens though 1 

lies no A of the Caſe. againſt the Biſhop for not inſtituting, as is ſaid 

Mich. 12 Fac. B. R. in Powle and Godfrey's Caſe, Roll's 1 Rep. 64. 
yet nay he hath his Remedy by the Writ of are Impedit, or of Quare Impedit 
Darrein Preſentment as his Caſe ſhall be, yea, though the Patron be but 50 e 
an Infant; for of Advowſon of Churches, there be but three original * 
Writs, that is to ſay, one Writ of Right, and two of Poſſeſſion, viz. 

theſe of Pare Impedit and Darrein Preſentment, Stat. 13 Ed. 1. cap. 4. 

And having already ſpoken of the Writ of Right in Chap. 13. theſe two 

Writs of Poſſeſſion, which indeed chiefly relate to this Matter are here to 

be treated of. 

But Note firſt, that thers are other Writs that are of Uſe to the Per- 
ſon that is to recover a Preſentment, as Ne Admittas, Quare Incumbravit, . 1aming; 
and Quare non Admifit ; the Writ of Ne Admittas lies for a Patron of a lies after a 
Church after a Quare Impedit by him brought and depending, v:z. return- Ws 1. 
ed 2 E. 4. 11. That is, if he doubt that the Biſhop will collate, or 
admit the Clerk of another Perſon, Pendente lite: The Writ is to be 
directed to the Biſhop to prohibit him. Terms of Law, Quare Impedit, 

Mich. 6 Fac. in Langdale's Caſe, 12 Coke 59, 60. Pits. Nat. Br. 37. 
Lit. F. But this Wit muſt be ſued out within the ſix Months, and 
not after, unleſs it be in the Caſe of the King. Regiſt. Orig. 3 1. a. and 
a Writ may be directed to the Chief Juſtice of the Common Pleas, to 
certify whether there be any Plea depending in that Court concerning that 
Church. Regiſt. Orig. 31. 6. And if the Biſhop doth admit the Clerk 
of any other Perſon pending the Suit,, and he that brings the Ne * 
95 doth 
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Quare In- doth recover, he ſhall have a Quare Incumbravit, and thereby remove 
Pa abt, him who came in Pendente lite, by whatſoever Title he came in, and 


NSN hall force him that hath Right to recover by Quare Impedif, Mich, 
8 3 Jac. B. R. Lancaſter v. Lowe, 2 Cro. 93. But if the Ne Admittas 


bravit when. 


be ſued out before any Writ of Quare Impedit pending, if a Ware Impedit 
be after brought, and made returnable before any Certificate had from the 
Chief Juſtice of the Common Pleas, whether there be ſuch a Suit pend- 
ing or not, I ſuppoſe it may be well enough. It two be in Suit for an 
Advowſon, and the Biſhop doth admit the Clerk of one of them within 
the ſix Months, and the other recovers, he may have the Writ of Quare 
Tucumbravit againſt the Biſhop; but one ſhall not have this Writ of Quare 
Incumbravit without making mention in the Writ of ſome Recovery by 
him had. Regiſt. Orig. 32.6. Fitz, Nat. B. R. 42. K. And this Writ 


Not till after f. | | 
17 * V. Aan nas. lies not but after a Ne Admittas ſued out. Fitz. Nat. Br. 42. b. 


Upon Verdit When a Qzare Incumbravit is brought againſt the Biſhop, if it be found 


that the Bi. by the Verdict that the Biſhop hath incumbred the Church after the Pro- 


ſhop hath in- hibition of Ne Admittas delivered to him, and within the fix Months 
after the Avoidance, to the Damage of the Plaintiff, the Damages taxed 
by the Inqueſt are to be awarded to the Plaintiff, and a Writ for him is 
to be directed to the Biſhop to difincumber the Church; but the Tem- 
poralties of the Biſhoprick are not to be ſeiſed in this Caſe for the Con- 
tempt, as they may be in an Attachment upon. a Prohibition ; and if the 
Biſhop indeavour to prevent the taking of the Inqueſt, by alledging that 
he hath received the Clerk of the Plaintiff, and hath inſtituted him, this 
will not be allowed. 21 Ed. 3. 3. Br. Quare Incumbravit. But it is a 
ood Plea for the Biſhop, that he did not incumber the Church after a 
Nonſuit. Prohibition delivered to him. If the Plaintiff be Nonſuit in a Writ of 
Quare Incumbravit, he may have another Writ of Quare Incumbravit, 
and may vary from his firſt Declaration. No. Na. Br. 48. 21 Ed. 4. 42. 
And note, that this Writ is to be brought in the Country where the 
| Church is. 38 H. 6. 15. Fitz. Nat. Br. 48. d. 3 

Qlare Impe And now to conſider in what Caſes the Patron may be relieved by the 
dit, Ce. in Writs of Qyare Impedit or Darrein Preſentment : Firſt, a Patron may 
whe LOG. Quare Impedit for a Chapel, Prebend, Vicarage, Hoſpital, 18 Ed. 
3. 1. Regiſt. Orig. 31. a. or other Houſe that is of the Advowſon of 

other Men, by Stat. 13 Ed. 1. cap. 3. So a Quare Impedit doth lie of a 
Donative, and the Writ ſhall be Quod permittat ipſum præſentare ad 
Eccleſiam, and the Patron is to ſet forth the ſpecial Matter in his Declara- 

tion, Coke Lite. 344. ſo it doth lie of a Free Chapel, which a Man hath 

by the Patent of the King, if the Sheriff will not put him into Poſſeſſion, 

14 H. 4. 11. 6. ſo it doth lie for a Deanery by the King, altho' that it 

be Elective, 17 Ed. 3. 40. and for an Archdeaconry, for it is not a meer 
Function, but is Local, in that an Archdeacon hath Locum in Choro : 

Alſo for a Prebend, by the Equity of the Statute of 13 Ed. 1. cap. 5. 

Trin. 31 Eliz. C. B. Smalkoood, &c. v. The Biſhop of Litchfield, &c. 

1 Leon. 205. and Trin. 31 Eli. 3 Croke 141. 24 Ed. 3. 42. PaſeÞ. 

31 Elix. C. B. Sale v. The Biſhop of Litchfield, Owen gg. But it doth 

not lie of a Chancellorſhip or Commiſſaryſhip, becauſe they are but meer 

Offices, tho' they be granted for the Lite of the Patentee, and are not 


"I local, ſuch Officers having no Place in the Cathedral. 
And what is ſaid of the Qyare Impedit, I ſuppoſe is true alſo of the 


Second Writ. 


Darrein Pre- 


fentment. Writ of Darrein Preſentment ; only I find that the Writ of Darrein 


Preſentment is ſaid not to lie of Prebends, or Churches prebendated, 


altho' that the Writ of Right of Advowſon, and Quare Impedit. doth 
as | lie 
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li thicneof Fitz. Naz. Br. 32. . Fits. Darrein Preſent- Darrein 
ment 23. And the Reaſon given is, That an Aſſize of Darrein Preſent- 2 
ment doth require the Jurors to view the Church by the Words of the whom. : 
Writ; and therefore out of Reverence to Cathedral Churches where Pre 
bends are, theſe Writs lie not thereof, Fenkins, Cent. 1. Caſe 1 


2 Inſt. 363. 


Tho' theſe Writs do lie even ;ndiffcrently for the Preſentments aforeſaid, Difference be- 
yet they do not lie indifferently for all Perſons. Where a Man may have teen Darrein 


Preſentment 
an Affe of Darrein Preſentment, he may have a Quare Impedit, but not 2 o . 


contrary-wiſe; an Aſſize of Darrein Preſentment lies where a Perſon or Inpedi. 
his Anceſtors have preſented formerly to a Church, in preſenting to which, 
being void, he is diſturbed; but a Quare Impedit lics upon Diſturbance for 
a Perſon that had never before preſented. See. Terms of Law, RQuare 


Impedit. | 
Though it be Kid, that an Aſſize of Darrein Preſentment doth lie Who may 
where a Perſon or his Anceſtors have preſented formerly, yet if J. S. 9 

doth preſent in my Name, and with my Aſſent, and afterwards the 
Church becomes void, this is a ſufficient Preſentment for me to have 
an Aſſize of Darrein Preſentment againſt F. S. for that this was as my 
Preſentment. Jin. 5 Ed. 1. Rot. 2 5. He that is Tenant in Fee of Tenant in 
an Advowſon may have this Writ. Roll's Abr. Part 2. p. 382. And "hes 
ſo may Tenant in Tail of an Advowſon, and is not driven of Neceflity Tenant in 
to his Quare Impedit. 46 Aſise 4. And not only he who hath the Free- Tail. 
hold, but alſo he who is a flee for Years only, having preſented before, Leſſee for 
may bring this Writ, Fitz. N. 31. F. 5 H. 7. 16. b. Farfax contra, Year. 
Kellway 118. 6. 50 Ed. 3. 14. by Holt. And fo may Tenant at Will Tenant at 
who hath preſented. Roll's Abr. Part 2. p. 380, 381. Contra 50 Ed. Will. 
3. 14. This Writ, as hath been ſaid, is not only maintainable upon a 
Preſentment made by him that brings it, but alſo upon a Preſentment made 
by any of his Anceſtors; and therefore an Heir that comes in by Deſcent, Heir. 
his Anceſtor having preſented, may maintain this Writ, Britton, fol. 242. b. 
and the Preſentment of the Grandfather is ſufficient for the Grandſon to Grandſon. 
have it, who had never preſented, if it be the laſt Preſentment. Tr7n, 
5 Ed. 1. Rot. 2 5. And altho' the Church became void by Reſignation, 
Deprivation, &c. yet the Writ ſhall be to inquire, Quis Advocatus, Cc. 
Praſentavit ultimam perſonam que mortua eft, &c. 6 E. 3. 41. b. But 
this Writ doth not lie amongſt Coparceners when one doth uſurp in the Not . 
Turn of the other by reaſon of the Privity that is between them, and by Coparceners. 
the Words of the Writ it is againſt him that advocationem deforceat, 
20 Ed. 3. 15 Ed. 3. Fitz, Darrein Preſentment, but in ſuch Caſe a 
| Quare Impedit lies. Jenkins, Cent 1. Caſe 1, And Note, That when 'tis 

ſaid, that to the Maintaining of this Writ, he that brings it, or his mo 
ceſtor muſt have preſented, it is to be underſtood, that the Clerk 
ſented be alſo inſtituted, and Inſtitution without Induction is ſufficient, Preſentation 
38 1 and Inſtitu- 
Io the maintaining of this Writ. of Darrein Preſentment it is further I 902-7" (5 OY 
required, That he who brings it have the ſame Eſtate, or Parcel of the the fame 
ſame Eſtate, by which the former Preſentment was made. Roll's Abr. Elate, Ge. 
Part 2. p. 38. Therefore if a Man being Tenant for another's Life of _ 
an Advowſon, doth preſent, and after his Eſtate is inlarged for his own - 
Life, and then the Church doth void again, he ſhall not maintain an Aſſize 
of Darrein Preſentment upon the ſaid Preſentment, becauſe this is not the 
ſame Eſtate, nor any Parcel of the Eſtate, upon whidh the firſt Preſent- 


ment was made, but a new Eſtate. Kelkeay 118. 6. 
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Nuare Im- 80 if Leſſee for Years of an PP Fa at and 4 bis 
— 9 Cooper Y Eſtate is inlarged for Life or in Fee, and then the Church doth void, he 
whom. ſhall not have an Aſſize of 8 Preſentment, becauſe he hath a new 
N N Eſtate by the Inlargement. The ſame Law is if Leſſee at Will doth pre- 
be intarged. ſent, and after his Eſtate is inlarged for Life, or for Years, If Leflee for 

| Yeu of an Advowſon doth preſent, and Kis Leaſe being ended, he takes 
a new Leaſe for Years of the ſame Advowſon, it ſeems clearly that he 
ſhall not have this Writ, becauſe he hath another Eſtate than that upon 
. which the Preſentment was made: Or if Leſſee for Years, or for another 
Life, doth preſent, and after doth purchaſe the Reverſion, and then the 
Years expire, or Ceſtuy que vie dieth, and after the Church doth void, he 
| ſhall not have this Writ, for that he is in of another Eſtate ; and 1⁰ it 
ſhall be, although that the Church doth void during the Vears, or during 
the Life of the Ceſtuy que vie; for the firſt Eſtate is extinct by his own 
Act, and therefore he ſhall not have any Benefit of the firſt Eſtate, Or 
1 the Grantee of the next Avoidance doth preſent, and then purchaſeth 
the Advowſon, he ſhall not have this Writ upon the next Avoidance, be- 
cauſe this is merely a new Eſtate, and no Parcel of the firſt Eſtate upon 
Which the Preſentment was made. 
Baron and If a Feme be Leſſee for Life of an A the Remainder for Life 
— to the Huſband, the Huſband preſents, and then the Wife dieth, the 
Huſband ſhall not have this Writ at the next Voidance, becauſe that the 
firſt Preſentment was in the Right of his Wife by reaſon of her Eſtate, and 
now he is ſeiſed of another Eſtate in his own Right. So if the Huſband, 
being ſeiſed of an Advowſon in the Right of his Wife, doth preſent, and 
after. hath Iſſue, and then the Wife being dead, the Church becomes void, 
the Huſband ſhall not have this Writ, becauſe that now he is ſeiſed of 
another Eſtate than that upon which be preſented before ; for at the firſt 
| he had not any Eſtate but only in the Right of the Wife, and now he is 
An by ſeiſed of an Eſtate for his own Life as Tenant by the Courteſy. Dubitatur, 
ä Kellway 118. 5. But if the Huſband hath preſented after he hath Iflue, 
and then the Wife doth die, and the Church doth after become void, the 
Huſband ſhall have this Writ, becauſe that he had an Inception of an 
Eſtate for Life by the Courteſy at the firſt Preſentment, which by the 
Death of the Wife is become compleat. 
Where Parcel If Leſſee for Life of an Advowſon upon Condition to have the Fee 
of the Eltate dotli preſent, and after the Fee doth accrue when the Church doth void, 
continues. it ſeems that he ſhall have this Writ, becauſe that Parcel of the old Eſtate 


doth continue, and it had a Poſlibility of accruing at the Tinie of the firſt 


Preſentment. 
Joint. So if two 8 for Vears, Life, or in Fee, do preſent, and 
— after one of them doth die, the Church after becoming void, the Sur- 


vivor ſhall have this Writ, 8 he hath the ſame Eſtate that he had 
upon the firſt ee So if Tenant in Fee, or in Tail of an Ad- 
= | voywſon, upon Condition to have it for Life, or for Years, doth preſent, 
=. If Eſtate and WER his Eſtate doth decreaſe, he ſhall have this Writ when the 
_ decreaſeth. Church doth void again, becauſe he hath Parcel of the old Eſtate. So 
"4 if Tenant in Tail doth preſent, and afterwards become Tenant after Poſ- 
BY - . ſibility, at the next Avoidance he ſhall have this Writ, becauſe this is a 
Remnant of the Eſtate-Tail; for all which laſt Caſes: ſee Roll's Abr. 
1 Part 2. p. 381. 
[ ih Dare Impe- But ſeeing the Writ of Quare Iinpedit doth lie for all Perſons who 
HY * dit the ſaleſt may maintain an Aſſize of Darrein Preſentment, it ſeems to be the 
Courſe. f | ſafeſt 


2 
7 "a 
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Gafeſt Courſe to bring that Writ upon any Diſturbance : But dltho' it be Quare Im- 
ſaid, That a Man may in many Caſes have either Writ, yet in no — 2 
Caſe can he maintain both therefore if the Plaintiff hath brought a Quare — 
Inpedit upon a Diſturbance, and hanging the ſame, doth bring an Aflize | 
of Darrein Preſentment againſt the ſame Defendants, the Defendants may 

in pleading ſhew this ſpecial Matter in certain, and aver that both Writs - 

are upon the ſame Avoidance, and the Writ of Darrein Preſentment will 
be abated, Mich. 15 Fac. William Andrews v. Archbiſhop of York, Mary 
Counteſs of * ood Haker, Hobart 184, and Hutton 7, and Moor 

883. For if an Aſſize of Darrein Preſentment be brought, and after that Abatement 
a Juare Impedit for the ſame Avoidance, the Aſſize ſhall abate, and the — pa 
Dire Impedit ſhall ſtand, for the Ryare Impedit i is of a higher Nature than 
the Aſſize, 10 Ed. 3. Statham in Dar rein Preſentment 3, vouched by 
"Juſtice Warburton in Hutt. 4. Regiſt. Orig. 30. a, and a Quare Imped:t is 

ſaid to be depending when it is returned. 2 Ed. 4. fol. 11. And it is alſo 

faid, that if he againſt whom an Aſſize of Dart Preſentment is brought 
doth bring a zar Impedit, the Darrein Preſentment ſhall abate. Regiſt, 
fol. 30. See Stat. Weftm. 2. c. 5. which gives to him that is diſturbed the 

Election of one Writ or the other, but not both Writs. Mich. 15 Fac. 
Andrews v. Hacker, Hutton 4. 

As a Patron that is diſturbed cannot have both a Qzare Impedit and May not 
Aſſize of Darrein Preſentment for the fame Avoidance, ſo neither can he have ” 
have two 2yare Impedits : And altho' the Patron, after the firſt Pare Im- _ 4 
pedit brought, the Church remaining void, doth preſent a ſecond Clerk to 
the Biſhop, who 1s as the former refuſed, and doth bring his ſecond Writ, 
and declare upon the latter Diſturbance ; yet the ſecond Writ ſhall abate, 
becauſe the principal Effect of the Suit is to gain and recover the Preſen- 
tation, and if the ſecond Writ ſhould not abate, he ſhould have two Suits 

at once for the ſame Thing: Befides, the Nature of a Pare Impedit is to 
be final upon Nonſuit or Diſcontinuance ; but this Way were to defeat the 
Law in that Point, and the Adding a new Defendant in the latter Writ 
to the Defendants in the former Writ will not amend the Caſe, for ill 
there are two Suits depending againſt one Man for the ſame Thing But 
tis ſaid, that a Man may have as many Qyare Impedits as he will againſt 
ſeveral Perſons. Trin. 14 fac. Edward Earl of. Bedford v. William Ualeſs againg 
Biſhop of Exeter and Henry Wilſon, Hob. 137. the fame Caſe, Brown- ſeveral Per- 
low and Gouldsborough, 1 Part 163. 1 55 

Concerning the Writ of Quare Impedit, we muſt know, that altho' It Puare Impe- 
be of more general Uſe than an Aſſize of Darren. Preſentment, yet it doth 2 a” yang 
not lie for all Perſons, and in all Caſes ; for if, when a Church is void, las "og 
the Ordinary doth by Wrong collate, and after the rightful Patron doth 
grant away the Advowſon in Fee, as by ſuch a Grant the Grantee cannot 
have the void Turn; ſo neither can the Grantor have any Action for it, he 
having deſtroyed, not transferred over all his Right and Remedy to it by 
his Grant of the Advowſon. Hill. 14 Els. Leake v. Biſhop of Coventry 
and Doctor Babington, 3 Croke 811. 6 Ed. 3. Br. Preſent, al Egliſe 62. 

From which it ſeems to follow, that if one who is ſeiſed in Fee of an 

Advowſon doth mortgage the ſame for a Sum of Money, and the Money Upon a 

being not paid, the Grant becomes abſolute, and the Church doth then Mortgage. 

void: If during the Avoidance, the Money being paid, and the Advow- 

ſon reconveyed, the Mortgagor doth get the Clerk inſtituted to the void 

Church, the Mortgagee is without all Remedy, altho' the void Turn was 

in him, and could not paſs by his Reconveyance of the Advowſon ; or if 

the Biſhop doth in ſuch Caſe VER, or other Perſon doth get the Church 
filled 
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— — * * filled by Ulurpation, both Mortgagor and 8 are withont all Re- " 
fo: what, &c. 


medy for that Turn. Qære. Yet it hath been held, that if two Copar- 


r ceners be of an Advowſon appendant to a Manor, and the Church void- 


9 


Diſſeiſor. 


Sir Thomas Stanley, and alſo Mr. Serjeant Selby's Caſe, ©) 


the one of them doth alien before their Clerk is admitted, yet both 
4 them ſhall have a Quare Impedit for the void Turn, as being veſted in 
them. So if he that is ſeiſed of Land, to which an Auron io is appen- 


dant, be diſſeiſed, and the Diſſeiſeg doth levy a Fine to a Stranger of the 


Land, to which, &c. the Diſſeiſor ſhall keep the Land, and by Conſe- 
quence the Advowſon for ever; for the Diſſeiſee againſt his own Fine 
cannot claim, and the Conuſee cannot enter; the Right, which the Diſſeiſee 
had, being extinct by the Fine. 2 Co. 56. See Terms of Law, Diſſeiſor; 
but 1 Croke 484 ſeems to be to the contrary, 

For clearing up the Doctrine concerning Preſentation by a Mortgage, 
the following Caſes are now inſerted in this fourth Edition. 

The Defendant was a Mortgagee, and in Poſſeſſion; the Plaintiff brought 


a Bill to redeem, and had a Decree accordingly; before the Account taken, 
the Church became void, and the Mortgagee preſented. Upon the Plain- 


tiff's Petition, the Chancellor ordered that he ſhould revoke his Preſenta- 


tion, and preſent ſuch a Perſon as the Mortgagor or his Vendee (for he 


had contracted to ſell) ſhould appoint. 
The Reporter adds, 2, How this Revocation is to be? for I think a 


common Perſon can only variare preſentando, but not revoke his Preſen- 
tation, though the King may. Prec. in Chan. 71. Tory v. Cox. 


The Defendant having mortgaged the Manor of Thunderſley, to which 


an Advowſon was appendant, to the Plaintiff, who brought the Bill to 
forecloſe, the Church became void ; the Defendant moved the Court for 


an Injunction to ſtay the Proceedings in a Quare Impedit brought by the 


Plaintiff. 
Per Cur, Although the Defendant Dawling hath no Bill, yet being ready 


and offering to pay the Principal, Intereſt and Coſts, if os Plaintiff will 


not accept his Money, Intereſt ſhall ceaſe, and an Injunction to ſtay Pro- 


ceedings in the Qare Impedit; for the Mortgagee can make no Profit by 


preſenting to the Church, nor can account for any Value in reſpect there- 


of, to ſink or leſſen his Debt, and the Mortgagee therefore in that Caſe, 
until a Forecloſure, is but in the Nature of a Truſtee for the Mortgagor. 


And the like Order was made between Jory and Cox, where the Defen- 


dant had an Injunction againſt the Plaintiff to ſtay bis preſenting to a 


Church that became vacant pending the Suit. 2 Vern. 401. Amburſt v. 


 Dawling. 


Samuel Gardiner, the Plaintiff's Father, 18 poſſeſſed of a long Term 


for ninety- nine Years of the Advowſon of Eckington, made a Mortgage 


thereof to the Defendant by way of Aſſignment of the Term, upon Con— 
dition to be void upon Payment of the Mortgage - Money and Intereſt at 
the End of the Year; and there was a Covenant in the Mortgage Deed, 
that on every Avoidance of the Church the Mortgagee ſhould preſent. 
Several Vears after the Mortgagor died. It was admitted by the Lord 
Chancellor and Counſel on both Sides, that if there be a Mortgage made 
of a Manor, and an Advowſon appendant, before the Mortgage is fore-cloſed, 
(though the Mortgagee be in Poſſeſſion) yet the Mortgagor ſhall preſent if 
the Church beconies void; for the Preſentation is to be preſumed to yield 


no Profit, and conſequently cannot be accounted for, nor go towards Sa- 


tisfaction of the Mortgage; for which was cited Wood and Hinchman verſus 


2 But 


46) See alſo 2 Yern. 401. Amburſt verſus 1 ; 2 Fern, $49. Hay Gra verſus Herketh ; 
and Preced. in Chan. 71. Tory verſus Cox, 
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But the prineipal Caſe was ſaid to differ, nothing being mortgaged here 
but the Advowſon, ſo that the Mortgagee could have no other Satisfaction 
than by providing for a Child, Relation or Friend, on the Advowſon's be- 
coming void; and the rather, for that it was the expreſs Agreement in the 
Mortgage-Deed, that as often as the Church ſhould become void the Mort- 
gagee ſhould preſent, which expreſs Agreement would be good even in 


_ caſe of a Mortgage of a Manor with an Advowſon appendant ; and this 


Naate Jin- 
pedit, fo2 
what, &c. 


WNW 


was ſtill ſtronger, as it was the Caſe of a periſhing Term, where every 


Preſentee or Incumbent would have an Eſtate for Life in the Church; to 
which the Court, though it gave no Opinion, yet ſeemed to incline. 
But it appearing, that this Bill againſt the Mortgagee and his Preſentee 
was brought ſeven Months after Inſtitution, Lord Chancellor diſmiſſed the 
Bill, declaring, That as a Qyare Impedit was confined to the fix Months 
after the Death of the laſt Incumbent, ſo the Bill ſeeking to compel the 
Defendant to reſign, and conſequently to deprive him of his Living, ought 
by the ſame Reaſon to be limited to the ſame Time ; and the Relieving a- 
gainſt this would be to relieve againſt an Act of Parliament, which had 


punctually been obſerved for ſome Hundreds of Years, ever fince the 13th 


of Ed. 1. and that the Tempus Semeſtre ought to be as much obſerved here 
as at Law, in regard it tended to the Peace of the Church. TY 

Indeed, had a Qyare Impedit been brought within the fix Months, and 
the Bill been preferred after the fix Months, the Court might, on a pro- 
per Caſe, give Directions in Aid of the Qyare Impedit, that the Mortgage 
ſhould not be given in Evidence, &c. but here there was no Quare Impeait 
brought, and the Bill came out of Time. Wherefore, 

Per Cur', Diſmiſs the Bill as to that Part which ſeeks to compel the De- 
fendant to reſign his Living; but let the Plaintiff redeem the Mortgage on 
Payment of Principal, Intereſt and Colts. 2 Williams 404, 405. Gardi- 
ner v. Griffith. ; | ; 


Mortgagee of a Manor and Advowſon being in Poſſeſſion, the Church 


becomes vacant. The Mortgagor makes a Simoniacal Preſentation to A. 
which is rejected by the Biſhop. Then the Mortgagor and Mortgagee join 
in preſenting B. C. gets the Title of the Crown, and brings an Informa- 
tion in the Name of the Attorney General to remove the Mortgagee's Ti- 


tle, and that it might not be ſet up at Law; and it was ſo decreed. 2 Vern, 


549. Attorney General v. Hesketh, Scarisbrick and Sadell. 

The ſame Caſe follows as reported by another. 

A. mortgages a Manor (to which an Advowſon was appendant) in Fee 
to B. then A. preſents C. by Simony ; and C. being for that Reaſon refuſed 
by the Biſhop, A. preſents D. who is admitted, &c. but after reſigns, and 
is again preſented by A. and B. the Relator having got an Aſſignment of 
the King's Title for the Simony, brings his Quare Impedit, and a Bill in this 
Court, that the Mortgage may not be ſet up, nor given in Evidence againſt 
him at Law; and decreed accordingly. Preced. in Chan. 214. Attorney Ge- 
neral, at the Relation of Hindley v. Sudele, Hesꝶith and Scarsbrick. 

A. being ſeiſed in Fee of Lands, and of an Advowſon in Groſs, by 
Leaſe and Releaſe conveyed the Lands to Truſtees in Fee-to raiſe a Sum 
for Brothers and Siſters; and afterwards by Leaſe and Releaſe (bearing Date 
before the former, but executed after) conveys the fame Lands, and by 
Indenture conveys the Advowſon to Serjeant Selby and his Heirs. After- 
wards A. grants the next Avoidance to B. and dies, and C. his Heir brings 
his Bill againſt Selby to be let into a Redemption. Selby infiſted that he 
was an abſolute Purchaſer ; but upon hearing decreed that he was only a 
"ET Mort- 
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\Nuare Am- Mortgagee, and that C. ſhould ſtand in the Place of A. and be admitted to 
| 2 redeem, Cc. Afterwards D. articled for the Purchaſe of the Lands and 
1 3 N Advowſon; but the Account was not then ſettled by the Maſter ;. the Church 
becomes void, B. preſents, Selby alſo preſents, and D. preſents. Decreed 
that Selby the Mortgagee is only a Truſtee, a Truſtee for the Mortgagor, 
and for his Repreſentative, and for his Grantee. Selby ſhall preſent ſuch 
Perſon as B. ſhall name. Gally v. Serjeant Selby in Can. Comyns 343, 
. Muſt be be- It is to be noted, That when it is ſaid that the Patron may have his 
— Remedy as well when the Church is full as when it is void, it is to be 
pleated. underſtood if the Patron doth uſe his Remedy before the Uſurpation be 
ſo compleated as that the Uſurper's Clerk may plead Plenarty by ſix 
Months, for then that Turn is gone without Recovery. Jenkins, Cent. 3. 
Caſe 7. But when an Uſurpation is ſo compleated, thereupon the Patron 
is barred of all Remedy at Law for the Avoidance that ſhall afterwards 
happen, ſo that he doth thereby loſe his Advowſon for ever without Re- 
Plenart y. medy. See Chap. 10 and 13. But Plenarty is not pleadable ordinarily by 
an Incumbent againſt the King, for that he at any Time having Right 
may bring his Writ ; yet if a Clerk by Inſtitution and Induction upon the 
Preſentation of a Stranger, being become Incumbent, de facto, of a Church 
of the King's Gift, the King may by ſpecial Words confirm to ſuch In- 
cumbent, ſo that the King cannot afterwards remove him by a Ryare In- 
pedit, 7 H. 4. 37. and by Popham, Trin. 4. Jac. King v. Matthew, Brown- 
low and Gouldsborougb, 1 Part 166. and Jenkins, Cent. 7. Caſe 96. which 
ſeems alſo to be granted, Mich. 13 Fac. King v. Biſhop of Norwich & 
alios, Roll's 1 Rep. 235. but it is there ſaid, that the King may preſent af- 
Where the ter the Death of the Incumbent. But if the King doth preſent to a Pre- 
1 | boos Foe bend, Ratione Temporalium Epiſcopi, ſede vacante, and before Inſtitution 
= 2 the King doth repeal his Preſentment, and after the ſame Preſentee is in- 
% ſtituted and inſtalled by the Guardian of the Spiritualties, although that 
i the King ſhould recite that the Preſentee was canonically inſtituted e /ua 
8 Præſentatione, and ſhould ratify his Preſentation aud Incumbency, yet the 
Wt. King may either preſent another, and his Admiſſion ſhall be good, or have 


| 1 | | 6 . | . 
1 his Remedy at Law to inforce the Admiſſion of another Preſentee, be- 
= . cauſe the Clerk was never in ex Preſentatione Regis, nor by Collation, or 

* Inſtitution and Induction when the Confirmation was made; and ſo the 

by. Confirmation being made of a Title when there was none, was void, Trin. 


Simile. 12 Eliz. Dyer 292. See 25 Ed. 3. fol. 47, go. So if the King be u- 
ſurped upon, and the Uſurper's Clerk be only inſtituted, and then the 
King by his Letters Patent. doth ratify and confirm to him his Eſtate for 
Term of his Life; this Confirmation will not bar the King, but he may 
bring his Writ and remove the Clerk, by Reaſon that he was not in Poſ- 
ſeſſion, for want of Induction when the Confirmation was had, 7 H. 4. 
fol. 7. vouched by Manwood in Hare and Buckley's Caſe, Trin. 20 Elis, 
C. B. Plouden 528. So if the Clerk be compleat Incumbent by Uſur- 
pation, and the King doth bring his Quare Impedit, and after the King 
doth - confirm the Incumbent's Title, yet if the Court doth perceive that 
the Confirmation ſhall be to the Prejudice of the King in After Times, 
the Court ſhall adjudge the Confirmation void, and proceed in the Qyare 
Inpedit. 45 Ed. 3. 19. Br. Preſentation al Egliſe 8. Quere, However, 
the Clerk who obtains the King's Confirmation in ſuch Caſe, muſt be as well 


4 Induction. inducted as inſtituted, otherwiſe the Confirmation will nothing avail him. 
El: 11 H. 4. 7. Br. Quare Impedit 150. pr 
| . | And 
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And as the King, fo, as I ſuppoſe, any common Patron may confirm Nuare'Jm- 
the Title of an Ufurper's Clerk to bar himſelf of his Remedy to remove 7e Se 
him; but if there be two Tenants in Common of an Advowſon, and one 
of them being ſummoned and ſevered, the other doth recover alone; 8 
he that is ſevered after the Recovery cannot releaſe or confirm to the himſelf. 
Incumbent, ſo as to bar the other that recovered ; by Dodderidge, Haugh- 

ton and Damport, Mich. 13 Jac. B. R. Fairbank v. Durham, Cc. 1 Rolls 
Rep. 244. However, he may releaſe to the Uſurper, when his Clerk 
is inſtituted and inducted, and fo bar himſelf of all Actions at Law, 
whereby the  Uſurper's Clerk might be removed; but if divers Perſons, 
as Coparceners, be ſeiſed of an Advowſon, and one of them doth re- 
leaſe to the Uſurper's Clerk all Demands, Actions and Wrongs touch- 
ing the Preſentment ; this is only available to bar him that doth re- 
leaſe, and not the others. Mich. 39 & 40 Eliz. C. B. The Counteſs 
of -Northumberland's Caſe, 5 Coke 97, and Moor p. 455, and 2 Ander- 

JT + HEL 5 © AY 32 | 
7 AIG if a Preſentation be made by a Stranger to an Appropriation, upon Appropria- 
which, his Clerk is inſtituted and alſo inducted, yet the Patron of the Ap- n. 
propriation cannot have this Writ, becauſe by ſuch Induction he cannot 

be put out of Poſſeſſion. 44 Ed. 3. 33. b. Grendon's Caſe, Plowd. 500. b. 

And before the Statute of 27 H. 8. of Uſes, if Ceftuy que Uſe of a Manor, c,puy gur Lie. 
to which an Advowſon was appendant, had preſented to the Church when 
it was void by the Sufferance of the Feoffee; yet if he had been diſturbed, 

he could not have maintained this Writ, for that he had not any Eſtate in 

him, 17 H. 7. Keb. 42. b. but now he may. If one hath a Grant of 

an Avoidance for Years, or the like, and the Church being void is diſturbed 

in preſenting, and dies, his Executors may have a Quare Impedit ſpecially By Executors; 
upon their Caſe for ſuch Diſturbance, Trin. 31 Elix. Smallood, c. v. 

Biſhop of Litchfield, &c. 1 Leonard 205. and that by Equity of the Stat. 
4 Ed. 3. c. 7. Paſch. 42 Elix. C. B. Sale v. The Biſhop of Coventry, &c. 

1 Anderſon 241. and ſhall recover Damages, Mich. 32 & 33 Eliz. Small. Damages; 
wood and others v. Biſhop of Coventry, &c. 3 Croke 241. which ſhall be 
Aſſets in the Hands of the Executor. Paſch. 31 Eliz. Scale v. The Biſhop 

of Litchfield, Owen 99. So if an Husband be ſeiſed of an Advowſon in 

the Right of his Wife, and the Charch doth become void during the Co- 

verture, he may have a 2yare Impedit in his own Name, as ſome hold, Baron and 
but the Wife ſhall have it if ſhe ſurvive, and the Husband if he ſurvive Feme. 
her, 1 Inf. 351. a, but if the Church had fallen void before the Cover- 

ture, the Turn is a Thing merely in Action, and therefore the Husband 

ſhall not have it if he ſurvive her. 2 Inft. 351. . A Chapter may have 

this Writ againſt their Dean of their ſeveral Poſſeſſions. 40 E. 3. 25; 8. 

Generally he that will maintain this Writ muſt be able to count of ſome 

 Seifin or Poſſeſſion, for tis a Writ of Poſſeſſion, and the Preſentment is $eifin, &c. 

the Poſſeflion, and he that brings it muſt be capable of alledging a Pre- 
ſentment in himſelf, or in ſome other Perſon whoſe Eſtate he hath, 21 
Ed. 4. 2. and by Warburton, Trin. 14 fac. Digby and Fitzherbert, Caſe 1. 
Brownlow and Gouldsborough 167. That is, that his Clerk be inſtituted 
at leaſt upon ſuch Prefentment, for that is ſufficient without Induction, 
38 H. 6. 15. 6. by Markham; and upon this Reaſon it is, that the Lord 
Coke faith, Admiſſions and Inſtitutions are the Life of Advowſons, and 
therefore, if the Patron ſuſpect that the Regiſter of the Biſhop will be neg-. 
ligent in the keeping of them, he may have a Certiorari to the Biſhop to 
certify them into the Chancery, 2 Inf. 3 58. ; = 


If 
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Duare 3n- If a Nan doth erect a Church at this Day, and be diſturbed in preſent- 
og 6 ing, it is ſaid that he cannot maintain a! Quare Impedit, becauſe he cannot 
alledge any Preſentment. Rolls Abr. Part 2. 376. Dubitathr|) 20 Ed. 4. 
— nw 14. þ. Contra 21 Ed. 4. 3z. But by Fitz. Nat. Br. 33. b. vouched in 
Church, - the Caſe of the King againſt the Biſhop of Worceſter, &c. Vaughan 57, 
| he may in ſuch Caſe have a Quare Impedit without alledging a Preſentation 
by any Perſon, declaring upon the ſpecial Matter; and ſo I ſuppoſe the 
Appropria- Law. is now taken to be. If a Church hath been appropriated Time out 
| _ rok of Memory to an Abbey, and then the Abbey to which it was appro- 
* priated is diſſolved; this perpetual Incumbency is not a ſufficient Seiſin 
for the Patron, for that the Church was not preſentative. Roll's Abr. 2. 
5. 377. Dubitatur. 20 Ed. 4. 15. But if the King be ſeiſed of an Ad- 
vowſon which hath been 1 r held as appropriated, he ſhall have a Qyare 
Impedit without alledging any Preſentation, 17 Ed. 3. 10. 5. 20 E. 
Prebendary. 4. 15. 80 a Preſentation unto a Prebendary, which is afterwards changed 
Treaſury. into a Treaſury, is ſufficient to maintain a Quare Impedit upon a Diſtur- 
bance to the Treaſury. 50 E. 3. 26, cited in Bevil's Caſe, 4 Co. 9. b. 
But if an Advowſon be granted to one by Parliament, ſuch Perſon being 
diſturbed may have his Quare Impedit. 21 Ed. 4 3. 5. So if the King 
be intitled to an Advowſon by Office, he ſhall ive his Writ without 
Preſentation, 21 E. 4. 16 H. 7. 2, but 17 E. 3. 10, is to the contrary, 
for there a Preſentment is alledged and traverſed, and the Traverſe al- 
lowed by-the Court, where the King made Title by a Seiſure by Office 
of the Poſſeſſion of a Prior Alien, and a Preſentment alledged in the Proctor 
of the Prior; but it is ſaid, that if the Eſcheator ſeiſe an Advowſon upon 
particular Command to ſeiſe it, the King may have a Quare Impedit 
without alledging any Preſentment, for the Seiſure made Title without 
more. LEE 
Recovery in If a Man doth recover in a Writ" of Right of Advowſon, and hath 
2 . Execution, he may have a Quare Impedit without alledging any Seiſin, 
125 for that the Recovery doth very ſufficiently affirm his Right. 14 E. 2. 
Quare Impedit 171. And it is ſaid that he may alledge Seiſin in the Reco- 
veree by Preſentment ; but this is not traverſable. 17 Ed. 3. 10. 6. 
So a Recovery againſt one in a Qyare Impedit, and Damages for two 
Years, for that the Church was full of an Incumbent, is a good Title 
Titlein after in another Qyare Impedit, without alledging any Preſentment ; 
1 late. but in this Caſe, if he had once preſented, and the Church full 
; after the Recovery upon his Preſentment, this Recovery is no ſuf- 
ficient Title. 42 Ed. 3. 8. 6. But it is ſaid, that a Recovery in a 
NQuare Impedit without alledging a Preſentment is not ſufficient, for 
that it* may be againſt a Deforceor that claimeth nothing: in the Patro- 
nage. 39 H. 6. 25. 6. 
What Allega- But generally, he that will have this Writ, muſt Alge a Profont- 
_ necek ment in himſelf, or in him whoſe Eſtate he hath, and ſuch Preſent- 
1 ment which was not before the Time of Memory, for that ſuch Pre- 
ſentment is not triable, 17 Ed. 3. 10, 11, 14. 6. 20 Ed. 4. 15. 42 Ed. 
3. 4. 6. but in ſuch Caſe may alledge the Preſentment to be within the 
Memory of Man, and then it is good, becauſe the Time is not traverſa- 
ble. 17 E. 3. 14 6. 
King's Gran- If the King be ſeiſed of a Manor to which an Advowſon is Appendant, 
_—_ and the Church voiding, a Stranger doth uſurp, and after the King doth 
| grant the Manor and Advowſon in Fee to another, as he may, for that the 
faid Uſurpation doth not put the King out of Poſſeſſion, and then the 


Church doth become Wm; the Grantee ſhall have his Were Impedit being 
2 - diſturbed, 
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Cap. 22. he 
diſturbed, and make his Title by the laſt Preſentment of the King without Quare Am- 
making Mention of the Preſentation of the Stranger. Hob. 140. Mich. rag an 
14 Eliz. Leonard 3. 18, 61. 4 Leon. 209. Dalliſon 75, By this Caſe it 
appears, that one may have a Qyare Impedit, and need not therein mention Need cog 
the Preſentation of the laſt Incumbent by whoſe Death the Church is void, 1g Incum. 
and upon which Avoidance the Plaintiff brings his Action to preſent. So bent. 

if upon an Alienation in Mortmain of an Advowſon, if the Lord of whom Mortmain. 
it is held, at the next Avoidance, doth bring a Quare Impedit, it is ſuffi- 

cient for him to alledge a Preſentment in his Tenant that did alien it in 
Mortmain. 21 Ed. 3. 27. b. So a Preſentment or Collation made by Collation. 
an Ordinary upon the Account of a Lapſe is a ſufficient Seiſin for the 
Patron, 39 H. 6. 24. 5. becauſe the Ordinary in ſuch Caſe doth preſent 
or collate as in the Right of the Patron, and the Law interprets it as done 
by the Patron himſelf, Mich. 32, 33 Els. B. R. Lancaſter v. Lucas, 
1 Leonard 234, Hob. 1 54, in Colt and Glover's Caſe. So a Preſentment 
in the Grantor of an Advowſon is ſufficient in a Quare Impedit brought 


by the Purchaſer, 2 Inſtit. 3 56, and if the Purchaſer be diſturbed by his Purchaſer. 
Grantor, he ſhall have a Quare Impedit againſt him, 39 H. 6. Quare Im- 

pedit q 5. per Cur. and ſaid to have been very often ſo adjudged; ſo a 
Preſentment by the Father is ſufficient for the Wife of the Son being Te- 
nant in Dower of the Advowſon, and alſo for the ſecond Huſband in the Tenant in 
Right of the Wife. 14 H. 4. 12. So the Preſentment of the Grantee Power. 
of a next Avoidance is a ſufficient Title for the Patron in Fee to have this 
Writ, becauſe the Preſentment of the Grantee is made in the Right and Grantee. 
Title of the Grantor. 9 H. 7. 23. Counteſs of Northumberland's Cale, 
5 Coke 97. b. 6. But againſt this it was ſaid, that in a Quare Impedit the 
Preſentment ought always to be alledged in him who hath the abſolute In- 
| heritance, and not in any other, for which were cited, 18 Ed. 3. 15. 

2% 3. 37: 40: £8. 75; 10: 43 Ed: 4. 4. 33 6. 33. 7 F 4 20: 
9 H. 7. 23. 16 H. 7. 7, in which Books it is held, that a Preſentment 

by a Tenant for Life, or for Years, or by a Guardian, or by a Grantee of 


the next Avoidance, is no Title for him in Reverſion; but all the Juſtices 


but Owen held as before, and anſwered, that thoſe Books be not directly, 
that a Preſentment alledged in the Grantee is not good, but that where a. 
Preſentment is alledged in the Grantor and Grantee, that the Preſentment 
in the Grantor is only traverſable, for that is the Principal, and the Alledg- 
ing of the Preſentment in both is not double; and here the Title is not 
only alledged by the Preſentment, but alſo by the Deſcent principally, 
(which note) and ſo Judgment was given. Mich. 38, 39 Eliz. C. B. 
Fitton and the Counteſs of Northumberland, &c. v. Hall. 3 Croke 518, 
and Moor 455. Soif a Grantee of a next Avoidance doth preſent, and Grantee. 
after the Heir of the Grantor doth grant the next Avoidance, the ſaid 
Preſentment is ſufficient for the ſecond Grantee, 9 H. 7. 23, or if the 
Grantee of a next Avoidance doth preſent, and after the Grantor doth 
grant away the Advowſon to A. who doth grant it to B. the ſaid Preſent- 
ment is ſufficient for B. without alledging any Preſentment in his Grantor, 
or A. Dyer 1& 2 of Mary 106. Soif a Tenant for Years doth preſent Tenant for 
during his Term, it is ſufficient for him in Reverſion, 22 E. 4. 9. 6. the Year. 
like if Leſſee for Life doth preſent, 22 Ed. 4. 9. +6. Co. 5. 97. 6. Co. 6. 
Brediman's Caſe, 57. b. 9 H. 7. 23, or Tenant at Will, 22 Ed. 4. 9. 6. 
Tenant in Dower, or by Courteſy, Tenant by Statute Merchant, Staple 
or Elegit, Co. 5. 97. 6. or Guardian during the Wardſhip, 22 Ed. 4. 
96. Co. 5. 97. b. altho' that the King be the Guardian; and ſo where a 
Manor doth deſcend, and no * * been before by the Anceſ- 
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Heir who was the Purchaſer of the Manor. 42 Ed. 3. 4. 6. 
Alſo if the King doth preſent in the Right of his Ward, tho' the Ward 
hath no Right, this is an Uſurpation for the Ward, and is a ſufficient Pre- 
ſentation for the King, if the Church doth. void again during the Non- 
age, and for the Heir afterwards, 42 E. 3. 4. Contra 21 Ed. 4. 9. b. 
as to the Heir. However it is ſaid, that a Preſentation made by the 


Proctor of an Abbot in the Right of the Abbot, is a ſufficient Seifin 


bringing the 


Of the Form, 


for the Abbot, 17 E. 3. 14. Admit, 60, 76, and that this Preſentment 
by the Proctor ſhould have been ſufficient for the King, having the 
Poſſeſſion by Reaſon of War, the Abbot being an Alien, 17 E. 3. 10. 
Admit. 60. Adjudg. 76; ſo a Preſentment by a Biſhop as Patron is 
ſufficient for the King to maintain a Qyare Impedit for an Advow-- 
2 that comes to him with the Temporalties of a Biſhoprick. 50 
Ed. 3. 26. 9 25 HR Dont 7 


C HAP. XXIII. 


Write 77 Quare Impedit and Darrein Pre- 
ſentment, how to be brought. 


Aving ſhewed of what Preferments, and for whom the Writs of 
Darrein Preſentment and Quare Impedit do lie; the next Thing to 

be ſhewed, is how theſe Writs are to be brought, and in bringing of which 
the Plaintiff muſt be very careful ; as alſo in managing his Suit in every 
Reſpect. PE | | 
Firſt, therefore the Patron muſt ſee that his Writ be duly made out, 
and that in reſpect of the Form thereof, Paſth. 40 Elix. Sir Hugh 
Portman's Caſe, 7 Co. 27, for tho', if the Writ abate upon that Account, 
the Plaintiff may have a new Writ, yet if ſuch new Writ may not be 
brought within the fix Months, he cannot recover that Avoidance, and 
for that Reaſon the Judges have frequently been very tender in abating 
Writs upon nice Exceptions to the Form or Latin of the Writ, where 
the Party can have no new Writ, but ſhould remain Remedileſs if the 
Writ brought ſhould abate; as where the Writ ſhould have been, gue 
ad Donationem ſuam ſpectat, and (ad) was left out thereof, yet the Writ 
was amended after divers Motions, becauſe the fix Months were paſt, and 
fo the Preſentation ſhould otherwiſe have been loft, Mich. 30 & 31 Elix. 
Rooksby's Caſe, 3 Croke 119. So a Quare Impedit being brought by the 
Queen, Exception was taken to the Writ, becauſe the Words were, 2yod 
permit” ipſam præ ſent ad Rectoriam de D. where it ought to be ad Eccle- 


fam. The Court awarded, that the Writ ſhould be openly. amended. in 


the Court by a Clerk of the Chancery. Paſch. 37 Eliz, C. B. Leonard 
4 Part, Caſe 47. So one having Title to preſent to a Vicarage, brought 


his Writ of Quare Impedit ad Praſentandum ad Eccleham de W. which 


Word Eccleſiam always intends Right of Advowſon of the Par ſonage; 
but when the Title is to the Vicarage only, there is a ſpecial Writ, 


miſtaken 


Ad Vicariam. ad Præſentandum ad Vicariam, Regift. Orig. 31. a, ſo the Writ was 
I | | 
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Cap: 23: 7 2 Complete: Incumbent. 251 
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28 


ni; e the Appearance of the Defendant, the Plaintiff moved, Quare Im: 


pedit, &c. 


chat the Wiit might be amended, and it was amended accordingly, but boto brought. 


this Amendment was made upon ſpecial and particular Reaſons which Cy 
were in the Caſe, viz. becauſe it was a peremptory Action; and the fix 
Months being paſt, and the Plaintiff a Purchaſer of the Advowſon, and In the Caſe 


if this Writ failed, he had loſt his Advowſon for ever; and the Miſpriſion 4% Fureta- * 


happened (as was made appear) by the Clerk, who did not "gy his © 
Direction. Trin. 3 Car. C. B. Turner v. Palner, 1 Croke 74. But 
this Caſe being pd ſuch ſpecial. and particular Reaſons, is not to be 
depended upon in other Caſes that do not come up to the Reaſon of it. 
See Freman's Caſe, 5 Co. 45. By this Caſe it appears, that if a Patron 
be diſturbed to collate to a Vicarage, his Writ ſhall be, 92d permittat 
preſentare ad Vicariam, F. N. B. fol. 32, and 15 Elia. Dyer 323. 
Regiſtr. 3 1. and not ad Ecclefiam ; 3 but it is not neceſſary to ſay ad per- 

tuam Vicariam, 17 Ed. 3. 12. for there is no ſuch Writ : Yet we 
find, that if the Writ be, . Qyod permittat preſentare ad Ecclefiam, and Picaria is 
the Title is ad Vicariam, this is no Error, for that Vicaria is Ecclefia, Eceliſia. 
and by the Grant de Eccleſia, the Advowſon paſſes; by Coke; to which 
the Court-ſeemed to aſſent. Mich. 13 Fac. King v. The Biſhop of Nor- 
wich and others, Roll's 1 Rep. 237. So where by the Statute 22 Car. 2. 
for rebuilding of Landon, and uniting ſeveral” Pariſhes there, it is enacted, 
That the Pariſhes of St. Andrew Ward, and of St. Anne Black- Fryars, | 
ſhall be united, St. Andrew to be the Pariſh-Church, and that the 
Patrons ſhall preſent by Turns; the firſt Preſentment to be to the Pa- 
tron of the Church which is of the greater Value: And in a 9ware 
Impedit the Plaintiff declared upon this Statute, and ſhewed that the 
Church of St. Andrew was of greater Value than the Indo w ment of 
the ſaid Vicarage of St. Anne Black- Fryars, and that the Patron of 
St. Andrew preſented one B. who was dead; therefore it belonged to 
the Plaintiff to prefent : In this Caſe, Exception was taken to the 
Declaration, for that the Plaintiff made Title to prædic“ Vicaria 
where no Vicarage was mentioned before, alſo the Plaintiff's Title is Where no 
to a Vicarage where the Statute mentions only Churches, ſo the Plain- TOs an 
tiff had not brought his Caſe within 'the Statute. But it was reſolved before. 
by the Court that the Word predifa ſhall be taken as void, and not 
the whole Sentence made void by it; and as to the ſecond ObjeQion, 
that altho' Ecclfia & Vicaria are different Things, yet it "appearing 
by the Record, that the Rectory of St. Anne Black-Pryars is appro- 
priated, the Vicarage ſhall be a Church within the Intent of the Sta- 
tute. Hill. 7 M. 3. C. B. Reynoldſon v. Epi ſc. London and Blake, 
3 Levins. 435. | 

If a Writ be brought upon a Diſturbance to collate, yet it mall 
be good if it ſay Preſentare. 17 Ed. 3. 64. But if a Patron doth 
bring his. Writ, for a Chapel, - the Writ ſhall not be uod permittat 
preſentare ad Eccleſiam, but ad Capellam, 8 H. 6. 32, 37, and if he AF CHRIS: 
hath the Right of preſenting, his Writ ſhall be Pre/entare, not Nomi- 
nare, elſe it will abate. Bronlow and Gouldsborough 1 Part, p. 159. If 
the Clerk of a Donative be diſturbed, his Patron may have a Quare Impe- Donative. 
dit, quod permittat ipſum prefſentare ad dp ee Sc. and declare upon 
the ſpecial Matter. Co. Litt. 344. 1 Fac. B. R. Fairchild and Gair's 
Caſe, Roll's Abr. Part 2. p. 380. 


If chere be two, ſeveral Patrons, and two ſeveral Incumbents of one 1 . 


and the ſame Church, ſo that the one Patron hath a diſtinct and ſe- Medietatem 


where two 


parate Half of the Tithes for his Incumbent from the other Patron . 
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Claim of in- 
tire Advow- 
ſon to preſent 


| by Turn. 


202 22. 
Naare Im : and his Incumbent, as it may | fon v. 
CO hemnte, Palmer, Jones 446. 10 Coke, fal. 136. F. N. B. 39. in this Caſe, 
both the Advowſon and the Church are ſever'd in Right and Poſſeſ- 

29 ſion, and either Patron, if diſturbed to preſent to his Moiety, may 

have a Quare Impedit: preſentare' ad Medietatem Eccleſia. 33 H. 6. 11. 

Three Pa- 1 Tnft. 17. b. 18. a. So where there are three Patrons and Parſons of one 
. „ Church, Fc. each Patron may have his Qyare- Impedit præſentare ad ter- 
tiam partem Eccleſia, and not ad Medietatem Eccięſiæ. Vide F. N. B. 
30, 31 Ed. 3. Droit 68, 69. 22 Af. p. 33. And ſo if one be Patron 

Ad duas partes Of two Parts of a Church, his Writ may be Preſentare ad duas partes 
— Ecclefiee ; but in theſe Caſes, (by Coke) the Patron may, if he pleaſe, have 
a2 Quare Impedit preſentare ad Ecclefiam, as well as in the other Form, 
becauſe upon the Matter as to him it is one Church, Trin. 10 Fac. C. B. 

Richard Smith's Caſe, 10 Coke 136, to which agreeth the Book of Entries 

477. Title Quare Impedit, 6 Ed. 6, Dyer 78, and the Lord Windſor's 

Caſe, 5 Co. 102. nd 2nd. AA En. x: | MIS 

Two Advow- But however, it is ſaid that where there be two Advowſons in one 
N Church, the Declaration muſt be to the Moiety, or the third Part, as the 
Caſe ſhall be. Mich. 15 Fac. Windham v. Biſhop of Norwich, | Brownlow 

and Gouldsborough 1 Part 165, And according to this, when one 

brought a Pare Impedit præſentare ad duas partes Eccleſiæ, and in his 
Declaration made Title to the Advowſon of two Parts of the Church, it 

was held per Curiam, that the Writ was good, and that the De- 
dlaration did well maintain it, becauſe that in a Church there may be 
Several Por- ſeveral Portions to which Preſentments may be made; as one of the 
| 22 927 . Firſt, another of the Second, and another of the Third Portion, &c. and 
of them there may be divers Advowſons, and he that is diſturbed may 
declare that he is ſeiſed of the Firſt, Second, or Third Part, as the Caſe 

requires. But in the principal Caſe,. if the Declaration had not been that 

he was ſeiſed of the Advowſon of the two Parts; but according to the 

Writ, that he was ſeiſed of the two Parts, and preſented ; the Writ and 
Declaration would have abated. Paſch. 37 Eliz. Stanhope v. The Biſhop 

of Lincoln, C. B. 2 Anderſon 23. VVT 

One Incum- But when there is but one Incumbent of one Church, although that 
wr pg the Advowſon be divided and ſevered into ſeveral: Hands, to preſent 
—_— by Turns, yet there ſhall never be a Quare Impedit pra ſentare ad 


Medietatem jeu tertiom partem Ecclefie, but ad Ecclefam generally, 
becauſe there being but one Incumbent, one Church, and one Cure, 
there is not any Moiety in the Church which is the Parſon's, but the 
ſame is intire, although that there be in the Advowſon. Vide F. N. B. 
39. J. g. 5 H. 7. 8. Trin. 10 Fac. C. B. Richard Smith's Caſe, 10 
Coke 136. 1 Inft. 18. 4. Therefore in a Quare Impedit brought to per- 
mit him to preſent to the Church of A. and declared that he was ſeiſed of 
a Manor to which the Advowſon of the Church was appendant, viz. to 
reſent thereto every firſt Turn; and that another was ſeiſed of another 
V4 to which the Advowſon was appendant, vis. to preſent thereto 


every ſecond Turn - and an Exception was taken to the Declaration, be- 


cauſe by the Writ the Plaintiff claimed the intire Advowſon, and by: his 
Count he claimed but the firſt Turn, and alſo becauſe he did not alledge 
that he ought to have the firſt Turn ; but the Exception was over-ruled, 
becauſe when in ſuch Caſe the Church is void, he to whom it appertains 
to preſent, hath the intire Advowſon. Mich. 13 Fac. Windham v. The 


Biſhop of Norwich, Brownlow and Gouldsborough, 1 Part 165. 


2 - | | But 
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But if in ancient Time there have been two Patrons of one Muate Im- 
Church, and the one Patron was wont to preſent to one Moiety, wy thee. 
and the other to the other Moiety, and after both the Moieties at 

Two Patrons, 


two ſeveral Times be appropriated to one and the ſame Church or Ho- g . 


ſpital, and after that is held as one intire Rectory, and certified into the Church after- 


Court of Firſt Fruits as one ReQory, and then this Church is pre- wards appro. 
ſented to by the Appropriator, or by him that may happen to be the Priel. 
Impropriator thereof, as to an intire Rectory, upon any Diſturbance 
which may after happen, the Writ ſhall be Quare Impedit pra ſentare ad 
Ecclefiam, for that then is but one Incumbency, and one Patron of the 
whole Church, which I collect from Stoughton and Palmer's Caſe, Mich. 


5 Car. B. R. Jones 446. | 
As concerning the Writ of Right in theſe Caſes, it is ſaid by Coke, that Writ of Right 


where two Patrons do preſent two ſeveral Perſons to one Church, a Writ in theſe . 


of Right lieth de advocatione Medietatis Ecclefiee ; but when the Advow- 
ſon is only parted betwixt Coparceners, and one is diſturbed by a Stranger, 
a Writ of Right lieth de Medietate advocationis. Trin. 10 Fac. C. B. 


Richard Smith's Caſe, 10 Coke 136. 
The Alteration of the Church, as to its Name or otherwiſe, doth no Alteration as 


Ways obſtruct the Patron from having this Writ of Quare Impedit for the 5 
Recovery of the Preſentment, if this Wiit might have formerly been hinders not. 
brought before ſuch Alteration made; therefore if a Patron hath preſented 
to a Provoſtſhip, and after the Name is changed, yet the ſaid Pre- 
ſentment is a ſufficient Seiſin to maintain a Qare Impedit upon the new 
Name. 50 Ed. 3. 26. and 4 Coke 9. So if a Preſentment hath been 
made to a Church Parochial, and then it is turned to a Church Collegiate, 
the Patron may have a Quare Impedit without other Preſentment ; or if 
Preſentment hath been made to two Churches, and after they be united, 
he that is made Patron by this Union may have this Writ without other x;,;,,. 
Preſentment; or if Preſentment be made to an Advowſon, and after it be 
appropriated, and a Vicarage made in the fame Church, the Preſentment Appropria- 
aforeſaid is ſufficient to have a Quare Impedit for the Vicarage, without ben. 
other Preſentment to the Vicarage ; and after- a Vicarage is indowed, if 
the Patron doth preſent thereto as to a Parſonage, it is thereby become a 
Parſonage, and the Incumbent may be ſued in a Writ of Annuity as Par- Parſonage: 
ſon, and the Patron upon ſuch Diſturbance may have his Writ as to a 
Church. 11 H. 6. 18. cited, Mich. 4 Fac. C. B. Sir Moyle Finch's Caſe, 
6 Co. 66. So if a Perſon be Patron of a Chapel that hath Jura Paro- Chapel by 
chialia, and doth preſent thereto by the Name of a Church, and the Name of 
Preſentees have been received thereto, as to a Church, it is no longer a —_ 
Chapel, but a Church; and if a Diſturbance happen upon any Avoidance 
thereof, the Patron may have his Qyare Impedit as to a Church. 47 E. 3. 

a. cited Mich. 4 Fac. C. B. Sir Moyl? Finch's Caſe, 6 Coke 66. and 
by Dodderidge and Coke, Hill. 12 Fac. Church-Wardens of Aſhton v. The 
Pariſh of . Brummage, Roll's 1 Rep. 126. And if the Defendant ſhould. 
plead that the fame is a Chapel and no Church, that Matter ſhould be 
tried by the Country, and not by the Biſhop. 45 Ed. 3. 6. 8 H. 6. Trial. 
32, 37. But a Preſentation to a Church by the Name of a Chapel will Church by 


ame of 


not make it ceaſe to be a Church ; for the Caſe was, that in the Time of Chapel, 
H. 3. there were two Rectories, A. and B. and the Patron of A. 8 H. 3. 
purchaſes the Rectory of B. After which, conſtantly Preſentations were 
to the Church of A. cum Capella de B. and reſolved, That altho' the Pa- 
trons of A. ever after the ſaid Purchaſe, had preſented only unto the 
ſaid Church of A. cum Capella de B. yet B. notwithſtanding remained in 
N Js Right 
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il 254 "Th E Clerg; ,- Ian 7 Law: Or. Cap. 24 
ix W - ues Quare Au. Right. a 57 0 wo 3 F W i it in $uf yew Seu 7, be 
—_— | an It is alſo ſaid, that every Chapel ſhall be intended to be temporal, and 


elent= not to belong to the Ordinary's Juriſdiction, rather than Spiritual, and 
N ment, e. within the Ordinary's Juriſdiction, unleſs that be made to appear. 
If Two 6 H. 14. 4. If a. Church be known by two Names, the Patron 

Names. may have this Writ for the Church by either Name, though it hath 

Iſlue. not had both Names Time out of Mind. 21 H. 8. 4. And if 

Iſſue be joined, that there is no Church known. by that Name in 

the County where the Writ is brought, yet if there be any Church 

in the ſame County known by ſuch Name, it is ſufficient to main- 

tain that Writ; which agreeth with the Book of 41 Ed. 3. 30. Mich. 

4 Fac. C. B. Sir Moyle Finch's Caſe, 6 Coke 66. And if two Churches 
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ft be united, and the Advowſons become one, if it be known by the 
if Need not „ Name of both Churches, the Patron may maintain his Writ by one 
1 n Name or the other, and need not mention both Names, as to ſay 
| j | Dale cum Sale. Coppledicke v..T, anſy, Hutton 31. Neither is it re- 
li. ' quilite in a Qyare Impedit or Darrein Preſentment brought, to name the 
1 1 Saint to which the Church was dedicated, but only to ſay generally, 
* ad Ecclefiam, or ad Vicariam de Dale, as the Caſe ſhall be, be- 
6 | cauſe the Church is ſufficiently known by that Name. Dr. Ayry g 
=—_ on Caſe, Hill. 11 Jac. 11. Coke 22, But if there be ſuch a Miſnoſmer 
—_— of the Church, that there cannot appear to be any ſuch Church, or 
vi 50 ap rag that it be not ſufficiently differenced, ſo that it may be known from 
3:8 . = * another Church, the Writ will abate. See for this 40 Ed. 17, Dyer 


259. 6, In all Writs of Quare Impedit, the Teſt of the Writ ought 
to be made the very Day it is taken out, and not at any Time before; 
- and this 1 Reaſon of the Lapſe. Regiſt. Orig. 3%. a. 


CHAP. XXIV. 


Quare Impedit and Darrein Preſentment, 
by whom, againſ whom, and in what 
7 County to be brought ; and what ſhall be 
ſufficient Cauſe to abate ſuch Writs, and 
5 incidentiyj of Jure Patronatus & Quare 

Ss non Admiſit. 


Jointenants, | N the next Place, Care muſt be taken that the Writ. be brought by 
8 proper Perſons, as to that Tenant in Common and Jointenants ought 
to join in the Writ. Paſch. 37 Elix. Stanhop v. The Biſhop of Lincoln, 

Anderſon 2 Part 23. Mich. 24 & 25 Eliz, William Harris v. Nichols, 

. And. 63. So if an Advowſon doth deſcend to Coparceners, and a Stran- 
Coparceners. ger doth preſent, all the Coparceners muſt join in the Writ, becauſe he 
that uſurps gains the intire Advowſon againſt them all; but if the Writ 
be brought jointly by many, and they do vary in their Declaration as to 


. the Title they make, the Writ ſhall abate, becauſe the Judgment ought 
| I to. 


R ö 2 4 7 
LEY 0 1 ; > | 
if \ . 5 — ; | 
R " 7 : 
— * * " 
: / yt 
f N 
5 
A 
- 1 
"2 
* © 
W 2 — 
6 Oy Tr. q * «6th y 4 +5 . % 82 * od i = BL * po Wg ' 1 f F 1 "4 * . * cd n K 
g ' - — — — — 
* T 
A 4 , 8 f 7 : 0 : | f | f 
. | g 5 4 eg ; HCUM | 
4 4 S R 
” « 4 _ 
A 4 n F by ; . 5 
a — — - — — — —— — — — — 8 — OW TE — 3 * : ou on lt. 4 FR r * 5 ds A — . * 


to be according to the Writ, if there be not Summons and Severance; and Quate Im- 
upon divers Titles a Joint Judgment cannot be given, and they can but dey: my 
have one rightful Title, which muſt be intended to be jointly in them all, Pꝛelent. 
the Writ being brought jointly by them. Moor 184. 26 H. 8. 5. 4. ment. | 
But if two Coparceners or Jointenants join in a Qzare Impedit, and the . 
one will plead covenouſly, he may be compelled in Chancery to join with | 
— o 5 

If an Huſband be ſeiſed of an Adyowſon in the Right of his Wife, Baron and 
the Church voiding, the Huſband alone without his Wife, but in the Feme. 

Right of his Wife, may maintain a Qare Impedit. Bro. Abr. Tit. 
Baron and Feme 28 and 41. For the Preſentment that is to be recovered 1 
is but a Chattel, and belongs to the Huſband, and the Words of the | .. = 

Quare Impedit are proper to ſerve him, for that he is hindred to preſent EG | 

to a Church that is in his Gift; or he may, as is faid by ſome Books, 

bring an Aſſize of Darrein Preſentment without joining his Wife, becauſe 

the Preſentment alone is recoverable in the one Writ as well as the 

other, Jenkins, Cent. 1. Coſe 1. Hill. 5 Car. C. B. Dixy v. The Bailifs 
and Burgeſſes of Derby, Hetly 159. Litt. Rep. 274. 1 Inſt. 351. But 
in March 47 it ſeems to be held, that the Wife ought to join with her 

Huſband, becauſe though the Preſentment belongs to the Huſband, yet it 

is in her Right. But it is made a Doubt by ſome Books, whether an Aſſize 

of Darrein Preſentmeat doth lie in ſuch Caſe for the Huſband alone; for tho' What reco: 

it be granted that the Writ of Quare Impedit doth well lie, yet it is faid Y* ” 
that an Aſſize of Darrein Preſentment is not maintainable by the Huſband I . 
without his Wife, for that the Huſband ſhall recover nothing but his 
Preſentation and Damages, which is the Judgment in a Qyare Impedit; 
but an Aſſiſe of Darrein Preſentment is a mixed Action in which the And what in 
Advowſon itſelf is to be recovered ; which the Huſband cannot do with- Rare 
out his Wife joining with him. Bro. Tit. Baron and Feme 48. 1 Bron. YON, 
159. But this ſeems contrary to what is ſaid by Coke in Harris and Au- 

ftin's Caſe, 3 Bult. 38. and alſo to the Regiſter 30. a. and to 1 Bron. 

160. and to all the Books which own that a Qzare Impedit is a Writ of 

higher Nature than the Writ of Darrein Preſentment. Brownl. and 
Gould. 1 Part 159. Br. Abr. Tit. Baron and Feme, Nu. 28. So if a Feme Sole 
Feme Sole, being an Infant Heir, be uſurped upon, and after, ſhe being 1292 en 
of Age and married, the Church doth void again, it is doubted whether the 

Huſband alone in ſuch Caſe may bring the Action; but the Court ſeemed 

to think that he might. Hill. 5 Car. C. B. Dixy v. The Bailiſs and 

Burgeſſes of Derby, Hetley 1 59: The Reaſon of the Doubt in this Caſe 

was, the Remedy given to Infants by the Stat. West. 2. c. 5. and the 

Wife had but a Right left in her by the Uſurpation in her Infancy before 

her Marriage, and ſo ought to join with her Huſband to recover that 
Right; but if the Huſband or Wife had by Preſentation reveſted the Poſ- Preſentation 
ſeſſion of the Advowſon in the Wife, then the Court was clear of Opi- reveſted. 
nion, the Huſband upon any other Diſturbance might bring his Action 

alone without his Wife. However the Writ may be brought by Huſ- 

band and Wife, when the Advowſon is the Huſband's, in the Right of 

his Wife; by Coke, Paſch. 31 Eliz. Hall's Caſe, 7. Coke 26. Trin, 

29 Eliz, Specot v. Biſhop of Exeter, Goulds. 35, Marſh, Caſe 75, 

As the Writ muſt be brought by proper Perſons, ſo that it may not Againſt hom 
abate, it muſt be brought againſt proper Perſons; and therefore when tone 7” 450 
by the Judgment in a 2yare Inpedit, the Inheritance, Eſtate or Intereſt 
of the Patron is to be deveſted, the Patron who preſented ought to be 
named in the Qyare Impedit : Firſt, Becauſe the Patronage ſhould be _ 

| recover 
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256 The Clergy-Man's Law: Or, 
Auate Im- recovered againſt. him who hath nothing in the Patronage, viz. the Clerk; 


8 and it is not Reaſon that he who is Patron ſhould be diſpoſſeſſed, and 


Preſent © outed of his Patronage when he is a Stranger, and not Party to the 
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1 Action, eſpecially when he may be made a Party. Secondly, Becauſe at 


Patron who the Common Law (till altered by Statute 2 5 E. 4. cap. 7.) the Incumbent 
preſented. could not plead the Patron's Title, or any Plea that did concern the Right 
of the Patronage; and therefore it is contrary to Reaſon, that he ſhould be 
named only that could neither defend his Patron's Right nor his own ; 

upon which Reaſons, it is ſaid by Coke, that it was agreed by the Court, 

that the Patron in ſuch Caſe ſhall be named. Pa/ch. 31 Elix. C. B. 

Halls Caſe, 7 Coke 26. and Savile, Caſe 184. But this Caſe reported 

by Coke, being afterwards moved, as appears, 2 Leon. 58. Mich. 

̃ 32 Eliz. C. B. Hall and The Biſhop of Bath's Cale, Drew Serjeant ar- 
Said, fach gued for the Plaintiff, that the Writ was well brought without naming 
Patron need the Patron : Firſt, Becauſe the Writ ſhall not abate if the Patron Defen- 
not be named. dant die pendant the Writ, Secondly, Becauſe the Plaintiff might not 
know who. had preſented the Incumbent whom he found a Diſturber. 
Thirdly, Becauſe if ſuch Patron muſt of Neceſſity be named, ſuppoſing 

that he ſhould die before the Writ brought, he that hath Cauſe of Action 

would be without Remedy. Upon which Reaſon, Anderſon and Periam 

Juſtices ſaid, that the Writ was good in ſuch Caſe without naming the 

Patron. And Anderſon put this Caſe, if one by Uſurpation. preſent his 

| Clerk who is received, and thereby having gained the Patronage, doth 
But the Law grant it to another, againſt whom is the Writ: to be brought? Walmſly 


| otherwiſe (who it ſeems was for the naming the Patron) ſaid againſt the Grantee, 


_—_ Anderſon doubted. But what Judgment was given is not ſaid, but the 
Law is commonly taken to be, that the Patron ought to be named in 
the Writ, or it will abate. And ſo it is faid, Brownl, and Goulds. 1 Part 
158. and in Winchcomb and Pulleſton's Caſe, Hob. 193. And ſo it was 
reſolved, Mich. 20 Fac. B. R. in the Caſe of Sir George Savile v. Richard 
Thornton, 2 Cro. 651. Palm. 311. Jon. 12. Roll. 2 Rep. 239. And 
altho' the Patronage be gained by the Preſentation, Admiſſion and Inſti- 
tution of a Clerk by Uſurpation, yet ſuch Patron ought to be named with 
the Incumbent in a Ryare Impedit, Fenkins, Cent. 5, Caſe 18, and deli- 

vered by Frowick for clear Law. Trin. 19 H. 7. Kell. 53, © 

Aliter, it the But when the Inheritance, Eſtate or Intereſt of the Patron in the Pa- 

mer. tronage ſhall not be deveſted by the Judgment, if any other be named in 

be deveſted. the Writ as a Diſturber, it is not needful to name the rightful Patron, 
or he that preſented as ſuch, Paſch. 31 Elig. C. B. Hall's Caſe, 7 Coke 

26. Therefore where the Preſentation was only to be recovered, and not 

the Advowſon, nor the Patron put out of Poſſeſſion, the Writ was ad- 

judged good without naming the Patron. 7 H. 4. 25, 37. Savile, Caſe 

King's Clerk. 184, Or if the King doth preſent, and the Clerk is admitted and inſti- 

| tuted, the Quare Impedit muſt be brought for Neceflity againſt the Biſhop 
or Incumbent, for that it doth not lie againſt the King, nor did it againſt 

the Pope. 12 H. 8. 12. 4 H. 7. 15, Sc. Winchcomb and Pullefton's 

| Caſe, Hob. 193, and by. Frowick, Trin. 19 H. 7. Kell. 53. The ſame 

may be ſaid as to an Aſſiſe of Darrein Preſentment, 1 Brownl. and Golds. 

Patron need 158, And as the King as Patron cannot be named in the Writ, ſo need 

not be named. not the King name any Patron, when he ſues, but only the Incumbent. 

b 17 Ed. 2. 11. Paſch. 31 Ehz. C. B. Hall's Caſe, 7 Coke 26. b. Yet 

it is ſaid, that if the King claim to preſent by Lapſe or Simony, the Patron 
ought to be named, although the Patron be only a Grantee of the next 
Ayoidance. The King v. Biſhop of Litchfield, &c. Noy 151, 
5 But 


| * f * 
Cap. 24. be Complete [ncumbent. 1 | 
— ; — — — —_ ; — —— ; - 4 3 61 — "FAREN 1 
But the contrary of this hath been ſince adjudged, viz, that where Again 10 5 = 
ee 8 5 . | | Aan Whom, and ny 
the King brings a Quare Impedit, and makes Title to preſent by Reaſon when: was.” | | 


of Simony, that the Patron need not be named in ſuch Action, for his 
Title 1s not in Queſtion, but admitted, and the King in ſuch Caſe claims 
in Affirmance of the Patron's Title, and in his Right, and the Patron 
ſhall not be put out of Poſſeſſion by Recovery in ſuch Action, but hath 
had the Fruit of his Preſentment; therefore the Patron need not be made 
a Party in the Suit, but the Clerk is to be thereby removed for the Si- 
mony; by three Juſtices againſt Charlton Juſtice, who doubted. Paſch, 
33 Car. 2. B. R. Dominus Rex v. Archieþiſcopum Ebor' and Sowton, 
3 Lev. 16, and Mich. 36 Car. 2. C. B. Dominus Rex v. Piget, 3 Lev, 
If the Biſhop hath collated: by Lapſe, it is fufficient to name the In- If the Biſhop 
cumbent only. g H. 6. 32. by Babington and Noy 851. So where the 1 
Defendant is a Diſturber without any Preſentment, 7 H. 4. 26, or upon a 
void Preſentment, as when a Dean is preſented by the Dean and Chapter 
to a Living of their Gift. Fenk. Cent. 4. Caſe 18. p. 199, or if the In- 
cumbent be deprived, and doth keep himſelf in, 4 Ed. 18, which Caſes 
were cited by Serjeant Fenner. Mich. 28 & 29 Elis. C. B. The Queen 
and Midadleton's Caſe, 1 Leon. 43. 5k 
When the Patron is not named in the Writ, the Incumbent may plead Incumbent 
it in Abatement of the Writ, but the Ordinary cannot, for the Ordinary's ought to plead 


how bzought, 


Office and AQts are not joined with, nor do depend upon the Patron's —45 wy Wo 
Right as the Incumbent's do; by Hobart, in Sir William Eluiss Caſe RT 
v. The Archbiſhop of York, &c. Hobart 317. e 7 PRES = 
When ever the Patron is not named in the Writ when he ought to When the = 
be, the Incumbent is to plead the fame, it he will have any Advantage of CO : — 
it; and if he doth not plead it, altho' the Jury doth find, that the ln? mn 


cumbent is of the Preſentation of one who is not Party to the Writ, yet 

this finding of the Jury will not avail the Incumbent, it being but of 
Office only, and the Incumbent not taking Advantage of it by Plea hath 

waved it ; but if ſuch Matter be pleaded, it doth not abate the Writ, but 

only makes it abatable, and ſuch Matter as makes a Writ abatable only, | „ 

is not aſſignable for Error. Mich. 6 Ed. 6. Dyer 76. Feng. Cent. 5. 5 A 
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Caſe 36. So tis ſaid, if the Writ be brought againſt the Biſhop and In- 1 
cumbent, without the Patron, the Writ is not prima facie void, but Writ not void, A 
voidable by Plea, viz. of the Incumbent, and becauſe there be two but voidable. j 
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Caſes, as tis ſaid, in which the Patron ſhall not be named, that is, if 

the Incumbent be preſented by the King, or by the Pope, the Incum- 

bent ought to ſhew of whoſe Preſentation he is in, that it may appear 

to the Court that his Patron ought to be named, for it ſhall not be-intend- 

ed, but rather the contrary ; and a Fault that abates the Writ ½%½ facto, 

ought to be apparent to them as Judges; alſo the Party ought to conclude Concluſion to 
to the Writ, in all Caſes when he would have it to be abated, and if the he Writ. 
Defendant ſhall fay, that he is in Ex Præſentatione A. B. who is in full 

Life, Sc. this is not offered as any Plea in Abatement, being he doth not 
conclude to the Writ, but pleads it as in Bar to the Action; and by Ley 
Chief Juſtice, the Averment of the Life of the Patron in ſuch Caſe is 
ſuperfluous, and not traverſable ; and by him, the naming of the Patron 

is not for the Benefit of the Patron, but of the Incumbent; and ſo if he 

will not take Advantage of his not being named, the Writ ſhall not be 

abated. And the Court agreed, that the Party having admitted the 

Writ to be good in the Court of Common Pleas, by not pleading there 

in Abatement of it, he ſhall be concluded to alledge it upon a Writ of 

| 1 Error 
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Pleas ought; not to have abated the Writ ex Offcio in ſuch Caſe, neither 
ought. the- King's Bench ex Oficio upon a Writ of Error, to reverſe the 
Judgment, upon an Allegation of ſuch. Omiſſion. And therefore they 
took a Difference when the Writ is vitious in Subſtance, or when it ap- 
ars to them thereby, that the Patron hath not-Cauſe of Action, there 
the Court ought to abate it ex Oficio, but when it is abatable by collateral 
Matter of Fact out of the Writ, of which they. cannot take Notice as 
Judges, it ſhall: be otherwiſe, if it be not pleaded, as here, if he be Pa- 
tron, or if he be in Life. Mich. 20 Fac. B. R. Thornton v. Sir. George 
Savil, Palmer 311. 2 Cro. 651. Jones 12. 2 Rol. Rep. 23 9. 
And note, That if Doubt be who is Patron, a Bill may be in Chancery 
to diſcover him, whereby a Rare Impedit may be brought; Ordered, 


2 Car, Tothil 230. 


Not only the Patron, bat alſo his Incumbent 5 be named in the 
Writ, for if an Incumbent at the Time of purchaſing the Original Writ 
be admitted and inſtituted at the Preſentation of any one, altho' the Ordi- 
nary and his Patron be named, yet ſuch Incumbent that is not mentioned 
ſhall not be removed, but only the Patronage recovered ;. by Dodderidge 
and Coke, Trin. 13, 'Yac. B. R. Harris v. Auſtin, Bulſt. 3 Part 28. 
Fenkins, Cent. 5, Caſe 18. Brownl. and Gouldſb. 1 Part 1 . Paſch. 

13 Elia. Hall v. The Biſhop of Bath and Wells and Manton, Savil's Caſe 
184, Mich. 3 Fac. Boſwell's Caſe, 6 Coke 81. 9 H. 6. 32, and 56. 
19 H. 6. 68. 5. 5 Ed. 4 4. 115, and by Hobart, Paſeb. 17 Jac. in Sir 


William Elvis's Caſe v. The Archbiſhop of York, Taylor and Biſhop, Hobart 


. By proper 


Addition as 
Bi ſhop elect, 


Ee. 


Ordinary 
when to be 
named. 


Guardian or 
Vicar Gene- 
ral. 


316. And tho' a Clerk be received by the Ocdinary upon a void Preſentment, 


in which Caſe he is in only as it were by wrongful Collation, and the 


Ordinary will not receive the true Patron's Clerk, ſo that he is driven to 
his Quare Impedit; yet if ſuch Incumbent be not named therein he cannot 
be removed, by the Opinion of the Chief Juſtice Hobart, Hill. 17 Fac. 
Gaway v. The Archbiſhop of Canterbury, &c. Hobart 3 02. And. as the 
Incumbent muſt be named, ſo he muſt be named with his proper Ad- 
dition ; therefore when the Dean of St. Paul's was promoted to the Arch- 
biſhoprick of Dublin, and a Quare Impedit was brought againſt him as 
Dean, wherein he was not named Biſhop, altho after Election, and be- 
fore Conſecration, it was reſolved, that in all Cafes concerning the Lands 
of the Dean he ſhall be called Dean, but in Actions, as Ryare Impeatt, 
Sc. he ſhall be named Biſhop elect. 5 E. 2. Fitz. Brief 800. 

In ſome Caſes it is neceſſary alſo to. name the Ordinary in the Writ, 
for if the Patron be diſturbed in. preſenting, and the Church be not filled, 
the Ordinary is to be named in the Writ, or elſe he will collate hanging 
the Suit by . whereas if he be named, he muſt either diſclaim, and 
then judgment may be had againſt him, or elſe he muſt plead, and ſo 
allow himſelf to be a Diſturber, and being made Party to the Action, he 
is barred of the Advantage of Lapſe. Mich. 3 Fac. Lancaſter v. Lowe, 
2 Croke 93. Hill. g Car. Lort v. The Biſhop of St. Davids, Jones 33 
Paſch. 17 Fac. in Sir William Eluiss Caſe v. The Archbiſhop of Fork 
Taylor and Biſhop, Hobart 320. Regiſt. fol. 3 1, and by Hobart, Mich, 
is Fac. Brickbead v. The Archbiſhop of York, Hobart 200. and Fenk, 
Cent. 1. Caſe 74. And note, that not always the Biſhop within whoſe 
Dioceſe the void Church is, but ſome other, may be the Ordinary that 
ought to be named, for in the Time of Vacancy of the Bifhop's See, 
or if the Biſhop be in remotis about the Affairs of the King, or State, then 


the Preſentation muſt be made to the Guardian of the Spiritualties, which 
2 1 commonly 


Cap. 24. The Complete Incumbent. R 


. is the Dean and Chapter, or to the Vicat General which ſup- Writ aba: 
plieth the Room and Place of the Biſhop. 17 Ed. 4. 23. b. F. N. eb. &. 
B. 93. And it is faid, that if a Biſhop maketh a Guardian of the Spiri? 
tualties, and then go beyond the Sea. for any of the Cauſes aforeſaid, 
and the Patron doth prefent his Clerk to the Guardian of the Spiritualties 

in the Abſence of the Biſhop, and he refuſeth to admit him into the Bene- 
fice or Church without ſufficient Cauſe of ſuch his Refuſal, that the Pa- 
tron in ſuch Caſe may have and maintain a Quare Impedit againſt the 
Guardian of the Spiritualties; by Paſton and Aſcougb Juſtices. 22 H. 6. 
29. 6. So if the Church be filled by the Biſhop upon the Account of When Chorch 
Lapſe, and the Patron will bring his Qzare Impedit, the Patron muſt _ My 
name the Biſhop with the Incumbent, for if the Writ be only againſt = 
the Incumbent, altho' that he anſwer that he doth not claim any Thing 
in the Patronage, but that the Biſhop did preſent him by Lapſe; yet be- ; | 9 
cauſe neither the Patron, nor the Biſhop, who in this Caſe is in the 41 
Place of the Patron, are named, the Writ will abate;, for if ſuch Writ 
was maintainable, every Patron by Covin between a Stranger and Incum- 
bent, may be outed of his Advowſon, 42 Ed. 3. 7. and therewith agree 
, 3. 4. , 3. 13 H. v8; rs, vouched by Coke, Paſcb. 
31 Eli. 22 . Hall's Caſe, 7 Coke 26. 

But if the Church be full, ſo that there is no Danger of Lapſe, it is Aiter when 

in vain to name the Ordinary, and ſo to arm him with a Plea who now de Panger 
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can do no more Hurt or Good, but 6nly to be anſwerable as to Da- Ne —_ 
mages, (if he be anſwerable or not, Quære, and ſee Fenkins, Cent. 1. | | _ 
Caſe 19,) which the Patron and his Incumbent will be ſufficient to _ n= 
anſwer. ' And if the Biſhop be named, and doth diſclaim, it is beſt for 1 4 3 
the Plaintiff to take his judgment, and not to maintain him a Diſturber, 3 
for if he doth, and it be found againſt the Plaintiff, Hobart holds, that : 3 
the Biſhop's Collatee for La ſe, hanging the Suit, ſhall not be removed, 

by reaſon the Plaintiff can have no Judgment nor Writ, non obſtante re- 

clamatione Epiſcopi, he being barred as againſt the Biſhop. And Hobart 

further adviſeth a Plaintiff, not to name more Diſturbers in his Writ than Not to dame 

are likely to have reaſonable Titles, becauſe every Diſturber will make a more Diſtar- | | a 
ſeveral Title; and traverſe, or confeſs and avoid the Plaintiff's Title, whe- bn Frog 5 ; {| 
ther he himſelf bath good Title or not; and fo *tis better not to name | .- 
them, for they can but preſent and get their Clerks in, hanging the Suit, | 1 


which will be removed by a Writ to the Biſhop, if their Titles be not 
good; but ſuch as have reaſonable Pretence of a Title are fit to be named, 
that their Titles may be diſcuſſed directly at the Miſe of the Parties, and | 
not left to an After-game, viz. the Title to be tried between the Incum- | 1 
bent that comes in, hanging the Writ, and the Clerk that is admitted i 
upon the Writ to the Biſhop, whom the Biſhop may not refuſe upon 
account of the Church's being full of the other, (but Quære as to that). 
Sir William Elvis's Caſe v. The aunt of irt, Taylor and Biſbop, 
Hobart 320. | 
But as to the nating of hs Biſhop | in os Writ, to prevent his having Bihop's Di- 
the Advantage of a Lapſe, it may be ſaid that it is not, or at leaſt not 1 laid 
generally true, that the bringing of the Writ againſt the Biſhop mal r ce e mate 
vent him from collating, or prevent the Lapſe; for if a Quatre Impedit 
be brought againſt a Biſhop for a Diſturbance, and the Plaintiff doth lay 
in his Count the Diſturbance to be after the Date of the Writ, he ſhall be 
barred, and the Biſhop may -collate when his Time by Lapſe comes. 
Mich. 15 Fac. Brickhead v. The Archbiſhop of York, Hobart 199g. And 
ſo I ſuppoſe he may in all Caſes, when the Plaintiff is barred by his Plea, 


And : - 


FTT 
* * 


- — 

„„ 
Sh, EL — 
Ds. 7 


— 1224 
— oh 
2 Sw 


c ß 0 9 oe GR or tetv? * Fron 257 2 r r * N 


: . > | ; 5 1 | ; : : 3 * 
260 . The Clergy- Man Law: Or, Cap. 24. 


ric-abe And Hobart puts another Caſe, in which the Biſhop, | tho” named in the 
| WSN Writ, may collate by Lapfe Pendente lite, and his Clerk ſhall injoy the 
"OE Benefice, which I ſhall ſet down with his Reaſons in his own Words. 
Caſes put by Suppoſe (faith he) that I have Right to preſent to an Advowſon, 
: Juſtice H- but I preſent not, nor am any way diſturbed, but the Church remains 
Biſhop, tho void and open to me; but before the fix Months incurred, or before 
_ in the Collation made by the Ordinary, I bring a Qyare Impedit againſt him, 
3 ag Whether now. the Ordinary be debarred of preſenting by Lapſe hanging 
Lapſe Pen- the Writ? I am of Opinion that he is not debarred. And firſt, it were a 
Lune lit, Sc. Cafe full of Miſchief, that the Ordinary, bearing himſelf never ſo juſtly 
| and fincerely, ſhould againſt Law and Reaſon be ſubject to cauſeleſs 
Actions and Charges, and defrauded of his due Lapſe, and the Church 
| kept void, Ecclefa viduata, by the Fraud of the Patron, by a fraudulent 
Action as long as he liſt. For if he brought no Action, the Lapſe ſhould 
run, and now by bringing of a feigned Action he ſhall ſtop the Lapſe 
in the Ordinary, and by Conſequence, it will not come to the Metro- 
| litan, nor to the King. But to examine the Reaſon and Authorities : 
Unreafonable Can there be any Thing more unreaſonable, than that a Man ſhould 
Puniſhment. make Benefit of an unjuſt Suit, as in this Caſe the Plaintiff ſhould ; or 
be puniſhed doing nothing amiſs or againſt his Office, as the Defendant 
. ſhould ? But you will ſay to- me, it is an Effect of Law, and Executio 
juris non habet injuriam; for when the Biſhop comes in, he is charged 
by the Declaration with the Diſturbance, which if he doth not avoid, 
he ſhall be taken as a Diſturber, and then indeed he cannot collate, or 
his Collatee ſhall be removed; therefore when he doth appear, he doth but 
1 caſt an Eſſoin, and tho' that do not make him a Diſturber to maintain 
—_  . the Writ, becauſe it is after the Writ, yet it faſteneth upon him the 
_ Charge of the Diſturbance laid in the Declaration, ſo that he ſhall not be 
„ e Ne aiſiuba received after that to plead Ne diſturba pas, or the ordinary Plea which 
1 „ amounts to as much; for that Plea pretending Innocency, muſt (as all 


— 
. 


* : bother the like Pleas) be offered the firſt Day upon the Appearance, for 
„ N Oppoſitum in Delay makes him nocent, and ſo is oppoſitum in objectdo. Then again, 
190 Kt if the Ordinary plead his own Plea of Acquittal, amounting to Ne di/turbs 
pas, the Plaintiff may pray a Writ to the Biſhop, and ſo remove his 
Clerk, becauſe he comes in hanging the Writ; and thus it is a Dilemma 
made by Law, and not by Fraud of the Party; and the Rule in the 
Regiſter, fol. 31, is ſo, That if the Dioceſan be named Defendant in 
the Quare Impedit, he ſhall never preſent by Lapſe. - e 
Reſpenſf. To this I anſwer, ſays he, That if the Biſhop do not plead according 
pas Gig to his Innocency, that the Proceedings ſhall be .againſt him, and the 
[1 HY ' Conſequence of it as againſt a Diſturber ; but if he plead that he did 
1 | not diſturb, which is true, it ſhall be taken according to the Caſe, that 
v3 he did not diſturb before the Action brought, neither unlawfully, nor by 
. N . lawful Collation ; but it can never be underſtood to deny or renounce any 
| 4 actual Collation fince, for if he ſhould plead that, it were in vain, and to 
| no purpoſe, as hath been ſaid. Now then if he did not diſturb before 
i the Writ purchaſed, and therefore hath not deſpoiled himſelf of his Right 
':50 nt of Collation in its due Time, and then collates by Lapſe lawfully when 
b his Time comes, when the Patron hath wilfully and without his Fault 
= ſurceaſed his Time, and then pleads that he claims nothing but as Ordi- 
nary, &c. without mentioning his Collation hanging the Writ, becauſe it 
[ is impertinent (as it hath been ſaid:) neither indeed (ſays he) do I ſee 
[ 9 | how he can be received to plead it, no not by the Way of ſaving it by 
= Proteſtation, as upon Attornment to ſave Privilege of Waſte, But cer-- 
| tainly 


. . * 
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tainly it is not neceſſary, tho' upon ſuch Plea the Plaintiff may have a Jure Pa» 
Writ to the Biſhop, he may perhaps be compellable to admit the Clerk 9 
of the Plaintiff in Obedience to the Writ; but yet it ſhall not work a 
Removal of the Biſhop's Clerk, but he ſhall retain the Benefice as having 
the better: Right, like unto the Caſe and Reaſon where 4. brings a 
2Qyare Impedit againſt B. and hanging the Suit a Stranger preſents, and 
his Clerk is inſtituted, Sc. And then A. hath a Judgment againſt B. 
and a Writ to the Biſhop, Non ob/tante reclamatione B. the Biſhop ſhall 
receive the Clerk of 4. without diſputing of the Right of 4. and the 
Stranger ; but yet if the Stranger hath the better Right to the Patronage, 
his Clerk ſhall retain the Benefice, and ſo e converſo. ins 

Note, That the Writ to the Biſhop in this Caſe ſhall not be with the , an, .- 
Clauſe of Non obſtante Reclamatione Epiſcopi; for he makes no Claim, path =_ 
as in the Caſe of Diſturber, who ſets up a Title and Pretence of Right. 
Beſides, the Ordinary's Plea neither makes the Patron's Title better, 
nor his own worſe, than are proper to them both, and as they were be- 
fore, neither doth he thereby diſclaim any Right he hath as Ordinary, 
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But now I put another Caſe (ſays he:) If my Church become void, and bets ee 
I preſent to the Biſhop, and ſo alſo doth another Perſon that hath no any. ON 
Right, in which Caſe the Biſhop, tho' he may receive at his Peril, yet 
doth (as he may lawfully do) refuſe to receive either till the Right be in- 
quired, without doing himſelf any Act of Diſturbance. In this Caſe, 
if the true Patron doth bring his Qyare Iinpedit againſt the Diſturber only, 
then the Biſhop may collate by Lapſe without Queſtion ; but in that Caſe, Collation by 
if the true Patron name the Biſhop a Defendant together with the Diſtur- „ it Bi. 
ber, and then the Biſhop comes in and pleads, that he claims nothing but ſhop named. 
as Ordinary, Sc. and the Plaintiff hath an Award of a Writ to the Biſhop, 
with a Ceſſet Executio, &c. and then recovers againſt the Diſturber, and 
the Biſhop in the mean Time collates by Lapſe, in that Caſe perhaps the 
- Biſhop's Clerk may be removed, for it differs much from the former Caſe ; 
for here was a true and not a feigned Diſturbance, whereunto the Ordinary upon a wwe 
gave Way ſo far, that the Plaintiff could not get his Clerk received, but Diſturbance. 
was driven to his Qyare Impedit : For if he had proceeded to his Jure Sure Paurs- 
Patronatus without Quare Impedit, and the Time had incurred, the vu. 
Biſhop might have preſented to Lapſe remedileſs: And therefore ſince he 
did his Indeavour to preſent, and was interrupted by a Stranger, and the 
Ordinary alſo refuſed his Clerk, for which he had rather have an Excuſe 
than a Juſtification, and now both being made Defendants, and the Plain- 
tiff's Title is approved againſt them both, as if it had been ſo from the 
Beginning; it ſhould be hard that the Biſhop ſhould make Advantage of Bimop not to 
his Refuſal, which now appears to have been againſt Right, and the take Advan- 
Party to the Suit. And there is alſo this Note made in the Margin of the 8% Se. 
Book, viz. That it is not ſo much the Preſentation of the Diſturber as 
the Biſhop's Refuſal of the Patron's Clerk that preſents, which intitles him 
to his Qyare Impedit, And therefore it is enough for a Biſhop to eſcape 
the Charge of a Diſturber, and not alſo to make Advantage of a Lapſe 


cauſed by himſelf. Mich. 15 Fac. Brickbead v. The Archbiſhop of York, 


Hobart 200, 201. | 
But as to this latter Caſe put by Hobart, I cannot but think that the 


Biſhop ought to have the Turn by Lapfe, altho' that he be named in the 
Writ, notwithſtanding he did admit and inſtitute the Clerk of the Plaintiff 


after the Church was become litigious, that is, if he was not a Diſturber 
by any other Act. | 
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Sack 


natus. 


Quere, If in 


the laſt Caſe 
the Biſhop 


For firſt it is -grinted, that in ſuch Caſe it is FE Biſhop's Duty to 
refuſe both Clerks until the Right be determined, Alſo it is granted, 
that the Biſhop is not bound of Office to inquire of the Right by award- 
ing a Jure a but at the Prayer of the Party (which I ſuppoſe 


ought to have not to be made,) fo that the Biſhop before that he is named in the Writ 


the Turn by 
Lapſe. 


A Difference 


in the Caſes. 


Fare Patro- 


naius ought to 


be required. 


Patron's 
Delay. 


Quare Impr- 
an after a 
Jure Patro- 
natus. 


is altogether as Innocent, as if no Preſentment had been made to him before 
the Writ was brought. Thirdly, It is granted, that if the Biſhop be no 
Diſturber, he ſhall have the Benefit of a Lapſe, if it falls. Fourthly, It 
is granted, that in this Caſe, if the Biſhop be not named in the Writ, he 
may collate at the End of fix Months, And I cannot fee why, in this 
Caſe, the making of him a Party in the Writ ſhould make him a Diſturber. 
that was none before, more than the Bringing the Action before any Pre- 
ſentment was made ſhall faſten a Wrong upon the Biſhop who is named 
therein, And I ſuppoſe that the Biſhop's Plea, that he claims nothing 
but as Ordinary, cannot be conſtrued to diſclaim his Right as Ordinary, 
viz. his Lapſe when it falls to him, ſo that his Collatee may not defend 
himſelf againſt him whom perhaps the Biſhop may be forced to admit 
upon him; and with this Hobart accords in the former Caſe, and why - 
then may it not be as well allowed in the latter ? 

But Hobart faith, that the Caſes differ: Firſt, In that in the latter 
Caſe there is not a feigned but a real Diſturbance, whereunto the Or- 
dinary gave Way ſo far that the Patron could not get his Clerk received. 
To which I anſwer, That tis true, here is a real Diſturbance, but the 
Biſhop makes it not, neither doth he further give Way to it than by Law 
he is bound to do, neither doth the Biſhop by ſuſpending any Admiſſion. 
hinder the Patron's Clerk from being admitted ; for the Biſhop may be 
required to a Jure Patronatus, which if he doth refuſe he may be ſued, 
and maintained to be a Diſturber, and ſhall not have the Anat of 
Lapſe. And tho'-it be ſaid by Hobart, that if the Patron doth proceed 
to a Jure Patronatus, and the Time doth incur, the Biſhop will collate 
remedileſs. I anſwer, If the Time doth incur thro the Biſhop's Fault 
by delaying, he ſeems to be a Diſturber, even as if he had refuſed to 
award the Jure Patronatus, And if the Patron (who hath fix Months 
allowed him in which he may preſent) doth not preſent ſo ſeaſonably that 


he may have the Advantage which the Law doth give him by the Fure 


Patronatus, it is his own Fault, and he is no more to be thought worthy 
of Relief by this Device of naming the Biſhop in the Writ, than if he 
ſhould ſuſpend preſenting until ſuch Time that the fix Months are fo 
near at an End, that the Biſhop hath not Time to examine his Clerk be- 
fore they paſs in which Caſe the Biſhop may juſtify his collating by 
Lapſe. So that the Patron is not without his Remedy whereby he may 
fave his Intereſt, unleſs it be thro' his own Neglect, altho' he ſhould not 
bring his Qyare Impedit firſt ; for if he be not fatisfied with the Verdict 
given upon an Inquiry by a Fure Patronatus, upon which his Adverſary's 
Clerk is admitted, which prevents a Lapſe, he may have afterwards a 
Quare Impedit, and remove ſuch Clerk and have his Preſentment. Be- 
ſides, the Patron is in as good a Caſe now, if the Naming of the Biſhop 
in the Writ will not hinder the Lapſe, as Patrons were before ſuch Courſe 
was in Practice. And Jenkins ſaith, That at this Time, viz. in Edward 
VI.th's Time, Biſhops were rarely made Parties in Quare Impedits, in 
Reverence of their Perſons. Cent. 5. Caſe 36. p. 22, And that the 
Practice of making them Parties is not antient, appears by the Statute of 
Weſt. 2. cap. 5. made the Thirteenth Year of Edward the Firſt ; 
which it 1s 12 That in Writs of Quare Impedit and Bare 
2 Preſentment 
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Profkivement Damages ſhall be awarded; that is, to wit, ü the Quare Im: 
Time of ſix Months paſs by the Diſturbance of any, ſo that the 85 Wi 

Biſhop do confer to the Church, and the very Patron loſeth his N N 

Pꝛeſentation koz that Time, Damages ſhall be awarded fo2 two awarded 

Pears Ualue of the Church. And if the fir Months be not paſſed, 

but the Pꝛeſentment be deraigned within the fatd Time, then Da: 


mages ſhall be awarded to the half Year's Ualue of the Church. 
Now if ſuch Practice had been then known, or had been thought Naming the 
ſufficient to have prevented the Biſhop from having the Benefit of a ara 7 1 
Lapſe, in caſe the Preſentment was not recovered within the fix vent a _ 
Months, why ſhould two Years Value of the Church be given to re- 5 8 
compence the Loſs of the Turn by Lapſe, which would not be but ** 
only through the Patron's Negle& to name the Biſhop, if that would 
ſerve to prevent him? For if that the putting the Biſhop's Name in 
the Writ would hinder the Biſhop of Lapſe, the Parliament's giving of 
two Years Value of the Church as Damages was altogether uſeleſs and 
vain, and little Reaſon or Need could there be to- inſert that Clauſe 
in the Statute that gives the two Years Value in Damages, if this Practice 
was then known, or ſuppoſed to have that Effect in Law that now it is 
taken and ſuppoſed to have, vis. that naming the Biſhop in the Writ 
will hinder the Loſs of the Preſentment by Lapſe, and the Benefit of the Benefit of 
double Value of the Church is thereby waved, as it were, by the double Value: 
Plaintiff, If it be ſaid that the Law was antiently ſo, but not the ; 
Practice, in Reverence to the Perſons of Biſhops : 1 reply, That this 
ſpeaks that all Patrons when their Church became litigious did in thoſe 
Days, viz. before the Statute, and at that Time, loſe their Preſentments, 
and only becauſe they would not make Biſhops Parties in Quare Im- 
pedits out of Reverence to them; and that they ſhould ſo do, is as 
incredible as may be, eſpecially before this. Statute for Damages was 
made, by which the Miſchief of loſing the Turn by Lapſe is repaired. 
And with this Opinion the Author of the Expoſition of the Terms To repair the 
of Law doth agree, where he faith upon the Term Quare Impedit, _ 
If the Plea be depending between two Parties, and be not diſcuſſed 
within fix Months, then the Biſhop may preſent by Lapſe, and he that 
hath Right to preſent may recover his Damages, as appeareth by the 
Statute of We. 2. c. 5. And the Archbiſhop of Canterbury putting 
this Caſe to Frowick Chief Juſtice in theſe Words, Whether he that 
| hath nothing offended in the Law of the Land ſhall be puniſhed, or 
compelled to do a Thing in Derogation of his own Right and Liber- 
ty, as he may that is Party to a Wrong? It is ſaid by the Reporter 
Keiluay, it feems that he ought to be at his Liberty to make Col- 
lation, notwithftanding the Iſſue be found for the Plaintiff; yet he 
ſets down, no Reſolution by Frow:ck, but a Qyere, Mich. 20 H. 7. Wert 
Keil. 
And ſee no Reaſon why it ſhould be thought hard againſt the Pa- 4 —14＋I.— 
tron, if the Biſhop may not be hindred from collating by being made Advantage. 
a Party to the Writ, if the Preſentment be not recovered within the 
fix Months, ſeeing that if he doth not recover within ſuch Time 
the Diſturbance of any, ſo that the Biſhop doth confer to the Church, 
and the very Patron loſeth his Preſentation, as the Words of the Sta- 
tute are, the Patron ſhall have two Years Value of the Church. And 
in Truth, it is much better for Patrons if the Naming of the Biſhops 
in the Writs doth not hinder a Lapſe, or if it doth hinder, that they 
do Hot name "on in the Caſe put, for TONE they loſe in * 
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© Muare Am⸗ * wry as | mags go "A at leaſt-in ths repaying — the ee of a 
| 9 de tedious and coſtly Suit. And then alſo Diſturbers of Patrons and Law- 
A Suits thereupon would not be ſo frequently heard of, nor Churches be 
2 kept void, when the Right of preſenting is queſtioned for ſome Years, 
uits, Se. as upon the Suppoſition that the Naming the Biſhop in the Writ will 
in fuch Caſe ſtop him from collating, there needs muſt be; to avoid 
which, by the Statute of Weſt. 2. c. 5. the Parliament did not take 
away, but ſeems to ſuppoſe the Biſhop's Power of collating, if the Re- 
covery was not within the fix Months, but gave TERS: to the Patron 
for the Loſs. 
. A common Io all this I may wid, that I x never found any Caſe in which it 
7 15 hath been judicially determined, that to make the Biſhop a Defendant 
1 5 in a Quare Impedit when the Church is -litigious, doth obſtruct his 
Title to collate ; yet becauſe ſome have been of that Opinion, as Hobart 
before, and 2 Croke 93. Mich. 3 Fac. in Lancaſter and Lowe's Caſe, 
and Jenkins, Cent. 1. Caſe 74. and becauſe Biſhops in ſuch Caſe having 
executed the Writs of them that have recovered, and their Incumbents 
have ſet down by it, ſo it is even commonly received, that the Biſhop's | 
Collatee is actually removed by the Reception of the Patron's Clerk. 
And in the 49 E. 3. 15. 4. tis there ſaid, where the Biſhop is found 
to be a Diſturber he ſhall neyer have Advantage of Lapſe; which doth 
imply, that barely making him a Defendant without proving him guilty 
Diſtarbance of ſome Diſturbance will 28 prevent it, for the Biſhop was a Defen- 
to be proved. dant in that Caſe of 49 E. 3. And in the 17 E. 3. 71, there is an 
413 Opinion which is ſaid to be held by ſome, that if in a Qyare Impedit 
—_— | the Plaintiff was eſſoined, and did not after that recover till after the 
5/1808 . fix Months were paſſed, and the Biſhop had preſented, that he ſhould 
„ recover only the half Vear's Value, by reaſon he had delayed his Re- 
1 | covery himſelf by being effoined ; but this Opinion is there denied, and 
1 5 Eſſoin. it is holden, that the Plaintiff ſhall not ſuffer for ufing an Eſſoin, but 


1 may recover his two Vears Value notwithſtanding: This Caſe alſo ſhews, 
1/188 that the Practice of making the Biſhop a Party was not then known, 
1 If Biſhop may or not uſed; for tis taken for granted, that after ſix Months the Biſhop 
Wh! | Fandfenght may preſent; but if making him Party would prevent his Preſentation 
© not. to recover according to the Opinion there recited, the Plaintiff. in no Caſe ought to 
_ nin Value. recover the two Years Value, for it would be his Fault not to make the 


Biſhop a Party to prevent it. 
Writs to be That a Writ may not abate, not only proper Perſons muſt be named 
IT ries. therein, but the Writ muſt be brought in a proper Place ; for 'tis 
ſaid, that Writs of Quare Impedit and Quare Incumbravit ſhall be 
always brought where the Church is. 38 H. 6. 14. vide 4 Ed. z. , 
Walks. otherwiſe it is in the King's Caſe. And ſo for an Advowſon in Wales, 
the Writ ſhall be brought in the next Erng/ih County, for they 
cannot award a Writ to the Biſhop, 11 H. 6. 3, and Judgment in fuch 
Caſe ſhall be given in the Action at the Aſſizes where tis tried, and 
Deceit lies as upon a Judgment had in this Action upon Default, if no 
Summons was made. Brownlow and Gouldſborough, 1 Part 160, And 
ſo 'tis ſaid, that the Writ may not be brought before the Juſtices of 
the Grand Seſſions. Hill. ꝙ Car. B. R. Cort v. The Biſhop of St. Da- 
vids, Owen. and | Pritchard, 1 Croke 341 and 348. Bur Vaughan 
Difference of Chief Juſtice makes a Difference between Churches in Lordſhips, 
— 28 in Marchers of Wales, and Churches within the antient Shires, or of the 
: Principality of Wales, In the firſt Caſe he agrees the Law to be, 
that for ſuch Churches the Quare Inpedit was to be brought in the 
2 next 
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next Engliſh County, but of Churches of the antient Shires, or af thi n a ; 


Principality, they were to be brought in Wales, and that the King's Juſti- Zum. 
ciar there had Power within the County where he was Juſticiar, to write * 
to the Biſhops, which the Lords Marchers could not do. Vaughan 410, 

411. | | 
2 But a Quare non admiſit ſhall be brought in the County where the 2»are mr ad. 

Refuſal was, and not in the County where the Church is, becauſe Da- —_—_ 

mages are only to be recovered, and the Refuſal is the Beginning of the Prebend, 

Wrong, and the Ground of the Action. 38 H. 6. 14. F. N. B. 47. f. 

And a Quare Impedit of a Prebend ſhall be brought in the County where 
the Cathedral Church is, and not in the County where the Body of the 
Prebend is, becauſe the Plaintiff's Clerk is to be inſtituted and inſtalled in 
the Cathedral. 21 Ed. 3. 5. 2 Eliz. Dyer 194. but 43 Ed. 3. fol. 1, 34. 

15 Ed. 3. B. 325. ſeem contrary. Vide 27 Ed. 3. 37. And ſo the Law 
is well explained in a Caſe in which there were different Opinions in 

our Books, | (faith Coke) Mich 26 & 27 Eliz. Bulwer's Caſe, 7 Croke 3. Upon Grant 

And if a Grant be made of a next Avoidance in one County, and the 5 

Church doth lie in another County, (by Fenner) the Trial may be either 2 

where the Grant was made, or where the Church is. Williams, Fenner 

and Coke clear of Opinion, that the Trial where the Church lay was good, 

and the Iſſue well tried, to which Yelverton at length affented, and ſo 

the former Judgment was affirmed. Mich. 8 Fac, B. R. Biſhop of London 
and Baldwin's Caſe v. Drew, 1 Bulſt. 47, And note, That ſuch Writs 
cannot be brought within any Liberty, becauſe they that hold Plea in a 
Franchiſe cannot award a Writ to the Biſhop. 11 H. 6. z. : 

Though the Writ be well brought, yet it may abate upon other Ac- Other Cauſes 
counts; for if the Plaintiff be made a Knight hanging the Writ, it is an of Abatement. 

Abatement of the Writ. Paſch. 40 Elis. Sir Hugh Portman's Caſe, 

7 Coke 27. and 6 Coke 10. b. becauſe he is at his Election whether he will 

take this Degree or not. Jenkins, Cent. 2. Caſe 85, But if the Son and | 
Heir apparent of an Earl bring any Writ, and his Father dies pendant the Heir of an 

fame, the Writ ſhall not abate, becauſe tis by the Act of God. 31 H. 6. es 

29. So. if one hath Right to preſent, and being diſturbed doth die, and Executors 
then his Executor doth bring his Writ againſt the Diſturber, Qued permit. diſturbed. 
tat ipſum Præſentare ad Ecclefiam jam Vacantem, & ad Preſentationem 
teftatoris in vita ſua, & nunc in retardationem Executionis Teflamenti, the 
Writ will abate, becauſe a Diſturbance to the Teſtator cannot be ſuppoſed 
as a new Matter in retardationem executionis Teftamenti, as where Goods 
were taken out of the Poſſeſſion of the Teſtator, upon which the Execu- 
tors brought Treſpaſs, in retardationem executionis Teſtamenti, the Writ 
abated. But if the Executors be diſturbed. in preſenting to a void Turn, In preſenting 
they may well ſay in retardationem executionis Teftamenti, and the Dama- OI * 
ges they recover ſhall be Aſſets in their Hands. Trin. 31 Eliz. C. 8B. 
Smalkwood, &c. v. The Biſhop of Litchfield, 1 Leonard 205. It is fit to 

obſerve upon the former Part of this Paragraph, that by Stat. 1 Ed. 6. 
ch. 7. if any Demandant or Plaintiff in an Action be made a Knight, c. 
depending the Suit, yet it ſhall not. be abated. And Qzere whether this 
does not extend to the Writ here in Queſtion. And note, that as 
to Coercion to take the Order of Knighthood, the Lawyers for the Crown 

temp. Car. 1. were of Opinion for the affirmative, which has been reme- 

died by Act of Parliament, ſo that this Reaſon ſeems to fail. 8 

So when a Writ of Right of Advowſon was brought againſt Copar- One Copar- 

ceners, one of them dying, it was adjudged without Argument that the ener dies. 

Writ ſhould abate, being a real Action; and the like Law is, if they had 
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hilite In. been dei Ge. Hill 1 5 Car. B. N. The King v. Sir John Dridem; | 
= PR Sc. 1 Croke 511, 574. Yet Coke faith, that a Quart Impedit well brought 
by divers, as Coparceners, or Jointenants, Sc. ſhall not abate by the Death 
Wiſe dies, of one of them; nor a Quare Impedit brought by the Husband and Wife 
ſhall not abate by the Death of the Wife, incaſe that otherwiſe the 


I | Plaintiff (i Z the fix Months be paſt) ſhall be without Remedy; for which 
he cites Ao 35. 6. 38 Ed. 3. 43. 2 11. 7 H. 4. 19. 14 H. 4. 
12. 9 H 0, 37. 1 H. 5. I. 13. 17 Ed. z. 11. 17 Ed. 3. 304. 

Hall's Gr. aſth. 31 Elia. C. B. 7 Coke 740 and ſo by Broumlom and 

One Defon- Gouldsborough, 1 Part 158, The fame Law, if one of the Defendants 


dant dies. doth die pendant the Writ, for it abates not thereby. Brownlow and Goulaſ- 
ONS by borough, 1 Part 158. 80 if divers Coparceners do join in a Quare Impedit, 
ne. and one of them after the laſt Continuance doth - releaſe all Actions, 

Y Wrongs, &c. to the Incumbent concerning the Preſentment, this is no 
Summons | Abatement of the Writ, but Summons and Severance ſhall be awarded 
and Seve- upon the Default of him that releaſes, and the other ſhall be admitted 


—_ to proceed alone, and the Defendants adjudged to anſwer. Trin. 38 Elis. 


Counteſs of Northumberland's Caſe, Moor 455. Rollis Abr. 2. 411. for it is 
not Reaſon that the Releaſe of one of them (though it bars him that 
makes it) ſhould bar the reſt, no more than his Non-appearance; in 
which Caſe he ſhall be alſo ſummoned and ſevered, and the' other ſhall 
proceed. Hill. 38 Elix. Tomas Cecil, William Cornuullis and Elizabeth 
| Danvers v. Hall, &c. C. B. Anderſon, 2 Part 48. the fame Caſe, 5 Coke 
97. and in Moor 455. by the Name of. The Counteſs of Northumberland 8 
Caſe, 6. Vide 45 Ed. 3. 10. 
In like Manner, if a Quare Impedit be brought againſt the Patron and 
pendente Bre. Incumbent, and the Patron doth die pendant the Writ, the Death of the 


di againſt Patron ſhall not abate the Writ. 9 H. 6. 31. For there are two Miſchiefs, 


m ane © one, if the Writ ſhall abate, the Diſturbance ſhall be unpuniſhed ; and al 
8 though the Writ was well brought, yet the Plaintiff, and only by the Act 
of God, ſhall be without Remedy, becauſe there wanteth a Diſturber : 
And the Miſchief on the other Part i is, if the Writ ſhall not abate, but 
the Plaintiff ſhall proceed to Judgment and Execution, the very Patron 
ſhall be put out of Poſſeſſion; and foraſmuch as in the one Caſe, if the 
_ rightful Patron ſhall be out of Poſſeſſion, he hath Remedy by a Writ of 
Right to recontinue the Advowſon; and the other Cafe, if the Writ 
ſhall abate, the Plaintiff ſhall be without Remedy, which is the greater 
Miſchief, wherefore the Writ ſhall ſtand good, and therewith agree 7 H. 4. 
26. 5. 13 H. 8. 13. 9 H. 6. 57. 9 H. 6. 31. cited by Coke, . 
Ehz. C. B. 7 Coke 26. b. 
The Jodg- - But although it be granted that the Writ doth not abate by the Death 
ment reverſed of the Patron pendant the Writ, - yet when Judgment was given againſt 


in Error. ſuch Patron after his Death, upon a Writ of Error brought by his Son 


as Heir and Executor, with the Biſhop and Incumbent, who were ſevered, 
it is clearly held, that this was a mauifeſt Error, viz. the giving of Judg- 
ment againſt the Patron after his Death, and ſhall cauſe the Judgment 
to be reverſed in all, for it cannot be reverſed by Parcels. Paſch. 36 E- 
liz. B. R. Pipe v. The Queen, 3 Croke 324. I ſuppoſe the Reaſon of this 
"+ Caſe to be, that although the Writ did not abate by the Death of one De- 
Being given fendant in the Action, yet the Judgment is to be given againſt thoſe that 


inſt a 
dead Perſon, Arc living only, and not againſt a dead Perſon. 


Incumbent So if the Incumbent hanging the Writ doth die, and the Diſturber doth 


or Yr preſent again, and then dies, a Aare Inedit, or Aſſize of Darrein Pre- 
preſents a= ſentment, according as the Caſe is, lies by Fournzes Accounts upon the 


ain, and | ; | fir(t 


les. , 
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| firſt Diſtu cbancs. Brownlow- and ( Waliser bags, 1 Part 160. F. N. 32 Declara- 5 
That is, the firſt Writ being abated without the Default of the Plaintiff, Que Im- 
if he purchaſe a new Writ within a convenient Time after the Abatement pevit, 
of the firſt Writ, it is ſaid to be by Journies Accounts, and then the ſe- N N 
cond Writ- ſhall be as a Continuance of the firſt, and ſhall out the De- by = 
fendant of any Plea which ariſes upon Matter happening after the Date Account.. 
of the firſt Writ ; and fifteen Days have been held a convenient Time for 
the Purchaſe of the new Writ. Terms of Law, Fournies Accounts, fol. 191. 
6 Coke 10. Spencer's Caſe, But if the Plaintiff be Nonſuit in a Aare 
Anßedit after Title made, this is a good Bar in another Quare Impedit. 

22 H. 6. 45. 7 Coke 27. 6. Alſo if a Writ be well brought againſt a Bi- 
ſhop for refuſing a Clerk (for ſo the Caſe ſeems to be) and pendant the where the 
fame, the Archbiſhop after Admonition to the Biſhop to receive the Clerk, 2uare Inge- 
or to appear, who doth newher, doth inftitute the Clerk, and cauſe him © in nor d 


be mentioned 


to be inducted, if upon an our i in the Eccleſiaſtical Court to void upon a Sur- 


the Inſtitution and Induction a Prohibition be prayed; if in the Surmiſe miſe for a = 
2 the Church is full of his Preſentment, Mention be made of the QAuar 5 + = 

dit, it muſt abate by the Patron's own ſhewing, and therefore che ; [ En 
2 in ſuch Caſe muſt be, that the Church is full of his Preſentment, | _—_ 


without Mention of the 9uare Inpedit. Hutton's Caſe, Hobart 1 5. But 
Qucœre, how this Caſe is to be underſtood? viz. How a Surmiſe to have a 
Prohibition can abate a Qare Impedit depending? And Quæœre, Whether 
in this Caſe the Clerk was admitted pendente the Quare Impedit, or before 

the Writ was brought? For though it be granted, that he whoſe Clerk is .--' 

in the Church, cannot bring his Quare Impedit, but it will be abatable if he 1 2 
do, 12 H. 4. 11 &13 H. 4. 7. ſee 7 H. 6. 4. 34, 36. yet if the Defendant 9 
doth plead, that the Plaintiff hath filled the Church pendant the Writ, 
and the Plaintiff doth demur, which is a Confeſſion thereof; yet the Writ 
ſhall not abate, but the Plaintiff ſhall have Judgment, becauſe the Defen- 
dant doth neither gainſay the Diſturbance nor Right of the Patron. 
11 R. 2. Quare Impedit 144. F. N. B. 35. 7 H. 4. 34, FR Hobart 194. 
But 4 E. 4- 18. is to the contrary. 


* 


CHAP. NV. 


nevterations in Quare Impedit, &c. in 
what Manner to be framed, aud what 


ought to be alledged therein. 


HE Plaintiff having duly bush this Writ, muſt in the next Place Care that the - | L 
be careful that he doth ſufficiently intitle himſelf in his Declara- Declaration 1 
tion, otherwiſe he will be barred. 3 1 H. 6. 15. For if. the Declaration be goed. 
be not good, although that the Plea in Bar be bad, the Plaintiff ſhall be 
barred; by Jones in Standen's Caſe and The Univerſity of Oxon, &c. Hill. 
20 Fac. C. B. Jones 18. 
Firſt, therefore, he muſt in his Declaration intitle himſelf to the Ad- Tide ts be 


vowſon, by alledging ſome Preſentment in himſelf, or ſome other whſe % 
Eſtate | 
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== Declarati- * Eſtate he hath. rene and Gmliſhorough, 1 Hae: I * Fe or if. a 
_—_ 22 Jm- Plaintiff: doth only intitle himſelf to preſent by the Grant of a next 
1 pedit. Avoidance, without alledging any Preſentment in himſelf, or any other 
=_ | NV under whom he claims; by Winch, Hutton and Hobart he ſhall be barred. 
= | Mich. 22 Fac. B. R. Woodly v. The Biſhop of Exeter, Manwaring and 
5 ä ES Eduards, 2 Croke 691. Trin. 21 Car. 4 C. B. The King v. Robert 
1 _ Biſhop of Worcefter, Vaughan 57. But what Preſentment is to be 
5 alledged as lufficient to intitle the Plaintiff, is declared before, * 

22 230 

The Plain- If a common Perſon doth bring a Quare Impedit, a counts upon a 
tiff mult not Title to preſent, and that he is diſturbed, and the Defendant, to coun- 
T terplead the Plaintiff's Title, makes (as he muſt) a Title to himſelf, and 
N confeſſes and avoids, or traverſeth the Plaintiff's Title; after this, the 

Plaintiff ſhall never deſert his own Title, and by falling upon, and con- 
troverting the Weakneſs only of the Defendant's Title, ever recover or 
obtain a Writ to the Biſhop, though the Defendant's T itle doth not appear 
to the Court to be ſufficient; for it by no means follows that the Plaintiff 

6 hath a good Title, becauſe it appears that the Defendant hath not. Trin. 
=_ N 21 Car. 2. C. B. The King v. Robert Biſhop of Worceſter, Vaughan 58, 
wr 1 and by Hobart in Colt and Glover's Caſe, Hobart 162. And if the King 
1 bath preſented by reaſon of Lapſe, or the Temporalties of a Biſhop in his 
=_ Hands, Outlawry, &c. and when the Church ſhall void again, brings a 
=_ | Quare Inpedit, and counts that he was ſeiſed of the Advowſon as in 
5 TS Groſs, and preſented, and then the true Patron ſhall confeſs his Preſenta- 
_ „ and avoid it by ſhewing upon what Account he preſented at a former 
Avoidance, as only upon the Title of Lapſe, &c. the King ſhall not 

deſert his Title, and by ſhewing the Weakneſs of the Defendant's Title 

obtain Judgment for him; yet it is agreed that there are Caſes in which the 

King may deſert his own Title, and not join Iſſue upon the Defendant's 

traverſing of his Title, or avoiding it, but traverſe the Title made by the 

But may take Defendant in his Bar, which is directly taking a Traverſe upon a Traverſe, 
e which regularly a common Perſon cannot do; nor I think (ſaith Vaughan) 
0”. any Caſe, but where the firſt Traverſe tendred by the Defendant is not 


verſe, | 

| material to the Action brought. The King v. Robert Biſhop of Worceſter, 
Vaughan 61. | 

Where the But this Rule, that the Plaintiff muſt alledge ſome Preſentment in him- 
| har ag ſelf, or ſome other from whom he claims, holds not always; for if a 
3 Man at this Day doth by the King's Licence found a Parochial Church 
ſentment. Which ſhall be preſentable, and be diſturbed to preſent to it, he ſhall have 
a Quare Impedit without alledging any Preſentment in any other, and 
ſhall count upon the ſpecial Matter, Trin. 21 Car. 2. C. B., The King v. 
Robert Biſhop of Morceſter, Vaughan 57. And when the Patron doth lay 
a Preſentment in his Count, it is not ſufficient for him to ſay that he did 
Seiſed in Fee, Preſent the laſt Incumbent without more, but that he was ſeiſed in Fee 
and preſent- and preſented, or elſe lay the Fee-Simple in ſome other, and then bring 
ed, Ge. down the Advowſon to himſelf, either in Fee or ſome other Eſtate. The 
Caſe of the King v. The Biſhop of Worceſter, Vaughan 57. For the Plain- 
tiff ought neceſſarily in his Declaration to make mention what Eſtate he 
bath when he preſents. 8 H. 5, 4. 18 H. 6. 24. Alſo where the 
Preſentation makes a Right, there the Plaintiff ought to declare that the 
Preſentation was made Tempore pacis; but if the Plaintiff doth alledge ano- 
ther Right precedent to the Preſentation, and the Preſentation be alledged 
only in Purſuance of that Right, as that the Advowlſon is appendant to a 


Manor of which he is ſeiſed, Cc. there the che IS good, although 
the 


Tempors pacts, 
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the Preſentation be not laid Tempore pacts. Hill. 28 & 29. Car. 2. C. B. Narrs in 
Strode v. Biſhop of Bath and Wells, Sir George” Horner, &c. 1 Mod. Rep. — Au 
230, and 2 Ad Rep. 18 5. K 

And although the Plaintiff hath formerly by the Preſentment which he ee * 
lays in himſelf or others, for his Title, gained the Fee by Uſurpation, yet 1 N 
he ſhall not be compelled to mention the Wrong, or that he hath the Wrong, but 
Advowſon by Wrong, neither can he in this Caſe of an Uſurper declare of 9 
any other Eſtate than of Fee; by Berkly and Jones contra Bramſlone and Fee. 
Croke ; who held, that if a Man having no Right to an Advowſon, doth 
| preſent by Uſurpation, and his Clerk be admitted, inſtituted, and in- 

ducted, and after Plenarty by ſix Months dies; upon a Diſturbance he 
cannot declare that he was Keile of the Advowſon, as of an Advowſon in 
Groſs, and preſented, becauſe by the Preſentment alone without Inſtitu- 
tion and Induction, no Right is gained, nor the Patron put out of Poſ- 
ſeſſion; but it is the Ordinary's Act that makes the Uſurpation; and ſo 
if the Uſurpation be gained by the Inſtitution, which is ſubſequent to the 
Preſentation, the Uſurper in his Declaration cannot ſay that he was ſeiſed 
in Fee, and preſented, which is a precedent Act to the Uſurpation, which 
was by the Inſtitution, 'and the Fee only gained by Relation, which is a 
Fiction in Law, and ſhall not be reſpected to do Wrong, as would be in 
this Caſe. Hill. 14 Car. B. R. Harper v. The Bailiff and Burgeſſes of 
Derby, Jones 427. Quere, for no Judgment was given, and ſee there 
Berkly s and Jones's Reaſons for their Opinion, which ſeem good. 

Alſo the Plaintiff muſt take care that his Plaint be not double, for if the The Plain 
Plaintiff doth alledge a Preſentment in himſelf only, or .in caſe he hath 8 
not preſented, in him whoſe Eſtate he hath, this is a ſufficient Title in a 
Quaore Impedit ; but if he doth alledge a Preſentment-in both, his Count 
is double, as appears by this Caſe.” B. Plaintiff in a Qyare Impedit counts 
that A. was -ſeiſed i in Fee of a Manor to which an Advowſon was Appen- 
dant, and the Church voiding he preſented, and that his Clerk was ad- 
mitted and inſtituted, and after that this Manor, &c. was given to the 
King by Act of Parliament, and after that the King granted it to the 
Plaintiff, and that the Church voided by the Death of the Clerk of A. 
who dies; that the Plaintiff preſented another Clerk, who was admitted, 
inſtituted and inducted, and dies ; that the Church is now void; that the 
Plaintiff preſented, and that the Defendant diſturbed him ; and by all the 
Juſtices, this Count is not double, for the Preſentment of A. is ſuperfluous, 
as being deſtroyed by the ſaid Act of Parliament, and the Preſentment of 
the Plaintiff, 1s but the Execution of the Act of Parliament, and the Act 
of Parliament without any Preſentment is a good Title in a Quare Im- 
pedit ; but if the Act of Parliament had not been in the Caſe, the Count A 
had been double, by alledging the Preſentment, Admiſſion and Inſtitution & 8 
of the Clerk of A. and of the Plaintiff's alſo, becauſe to alledge one of qugicient. 
them is ſufficient. 16 H. 7. 8. Jenkins, Cent. 4. Caſe 86. See for this the 
_ Counteſs of Northumberland's Caſe, + Co. 98. 4. 33 H. 6. 12. 4 E. 4. 3. 

II E. 4. 10. 19 E. 4. 4. where there appears a Difference in Opinion 

concerning this Matter. Vet note, that though a common Perſon count- 

ing upon two Preſentments, the Count ſhall be ſaid double, and by Con- 

1 vitious, yet otherwiſe it is in the Caſe of the King. 43 Ed. 3. 
. Br. Count. 

If a Church hath by Laps come to the Biſhop, Who hath collated by vhere 
ſuch Title, a common Perſon ought to make mention of it in his Count, Lapſe to the 
for that is his Title to the Preſentment, Mich. 14 El. 3. Leon. 18. be- —_ = 
cauſe the Collation by Lapſe 1s in T Right of Th Patron, and for his tioned. 

2 2 ; Turn; 


— 


as A ' 
— 4 ” ' 
. 
N 
7 a 8 
— 
- 


270 pe Clergy-Mans Law: Or, Cap. 28. 


a. 


5 Harrs in Turn; the Ordinary in this Caſe being a kind of Attorney made by Law, 
its: ; N to do that for the Patron which is ſuppoſed he would do himſelf, if there 
LAARY was not ſome Let; by Hobart, in Colt and Glover's Caſe, Hobart 1 54. 
Alſo if the Ordinary hath collated by Lapſe, becauſe the Patron having pre- 
ſented one unſufficient Clerk, and upon Notice of his Unſufficiency, and 
the Refuſal, did not preſent another, and the Patron thereupon doth bring 
his Action, the Patron muſt ſet forth in his Declaration the Day in 


which the Preſentment was made to the Ordinary. Mich. 15 Eliz. C. B. 
3 Leonard 47. 


Where one One Perſon hath the Right of preſenting to two Avoidances of a Church, 
. another to a third Aygidance ; and upon a Diſturbance, the Declaration 
r forth, that one hath the Advowſon of two Parts of the Church, v2. 
a Third. to preſent to the ſaid Church at two Turns together, and that another hath 
the Advowſon of a third Part of the Church, to wit, to preſent to every 
third Turn, the Declaration is not good, per Cur.” for that it appears that 
one hath the intire Church for the Time when he is to preſent ſole, and 
then, when he declares that one had the intire Advowſon of two Parts of 
the Church, v/z. to preſent to two Turns, it is repugnant in itſelf, for by 
his own ſhewing, it is to two Parts of the Advowſon, and not to two 
A Moiety or Parts of the Church, for the Moiety or third: Part of the Church is, where 
2 3 Parceners, or Jointenants preſent jointly, and every one hath a Part of the 
— Sc. Church, Trin. 41 Eliza. Windſor v. Archbiſhop of Canterbury and Love- 
day, &c. 3 Groke 668; or where there are two Advowſons in one Church, 
for there every one hath a Part of the Church, and the Count muſt be to 
the Moiety, or third Part of the Church. Mich. 13 Fac. Windham v. 
Biſhop of Norwich & al. 1 Brownlow 165. But where two Churches 
are united, and the Patrons agree to preſent, the one to two Turns, the 
other to a third Turn, (as this Caſe was) there either of them hath the 
intire Church the Time he preſents. Trin. 41 Ehz. C. B. Winder v. 
The Archbiſhop of Canterbury, Loveday and Fletcher, 3 Croke 687, 688. 
Writ claims So if a QAuare Impedit be brought, that the Biſhop permit the Plaintiff 
the intire to preſent to the Church of A. and the Declaration according to the Caſe 


+" is, That whereas B. was ſeiſed of a Manor, to which the Advowſon of 
Count only the ſaid Church, viz. to preſent to the ſame very firſt Turn, was Appen- 


ud irt gdant, and that C. was ſeiſed of the Advowſon of the ſaid Church, viz. to 

See preſent to the ſame every ſecond Turn ; though by the Writ the intire 
Advowſon is claimed, and by the Count, only every firſt Turn; and 
although it be not alledged by the Plaintiff that he ought to have the firſt 
Turn, yet it is good; per Cur. Becauſe when the Church is void, and it 
appertains to him to preſent, he hath the intire Advowſon ; but otherwiſe 
it is if there be two ſeveral Patrons, and two ſeveral Incumbents of one 
Church, ſo that one Patron hath a diſtin& and ſeparate Part of the Tithes 
for his Incumbent from the other Patron and his Incumbent, in which 
Caſe there are two Advowſons in one Church; for there the Count muſt 
be to the Moiety of the' Church, or the third Part thereof, as the Caſe 
requires. Mzch. 13 Fac. Windham v. The Biſhop of Norwich, Brownlow 
and Gouldſberough, 1 Part 165. And if in this laſt Caſe one of the Pa- 
trons being diſturbed, doth ſay in his Count, that he is ſeiſed de Advocatione 
Medietatis Ecclefie, Ac. it is ſufficient without ſetting forth the ſpecial 
Matter in the Count. Trin. 10 Jac. Richard Smith's Caſe, 10 Coke 135. 
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Cap. 26. 


po wi th P. XXVI. 15 jog ag 
| Impe dit, 5 


Of Proceſs and Pleas in Quare Impedit £x 
and Darrein Preſentment, and what Pleas 
are proper, and ought or may be pleaded 

| by the Ordinary, Patron and Incumbent 
reſpectively ; and of what Matters a Jury 
in Quare Impedit ought to inquire. 


Aving ſhewed how theſe Writs are to be brought, and how the Pa- Of Proceſs 
tron is to intitle himſelf in his Declaration, I am next to ſpeak of en 155 
the Proceſs thereupon. | Re 7 9038 8 = 
The Proceſs in this Action of Quare Impedit are Summons, Attach- Summons, | = 
ment, and Diſtreſs Peremptory. And the Sheriff muſt ſummon the De- AO 1 ; Y G 
fendant by good Summoners, and return their Names upon the original n= 
Writ, and not return common Summoners, as John Doe and Richard = 
Roe ; for a Writ of Deceit lieth if the Summons were not made indeed : = 
But if the King be Plaintiff, and the Defendant be not ſummoned, nor at- 1 
tached, nor diſtrained, and the King hath Judgment by Default, no Writ 
of Deceit lieth. Brownlow and Gould ſborough, 1 Part 158, 159, 160. 


The Writs thereupon are returnable from Fifteen Days to Fifteen Returnable 
Days, according as it is Enacted, In Aſſizes of Darrein Preſentment, N 
and in a Plea of Quare Impedit of Churches vacant, Days ſhall be teen Days. 
given from Fifteen to Fifteen, oz from Thee Weeks to Thee 

- Weeks, as the Place ſhall happen to be near oz far. And in a Plea of 
Quare Impedit, if the Diſturber come not at the firſt Day that he is 
ſummoned, no2 caſt no Eſſoin, then he ſhall be attached at another 
Day, at which Day if he come not, noz caſt no Eſſoin, he ſhall be di- 
ſtrained by the great Oiftreſs above given; and if he come not then, 
by his Default, a Writ ſhall go to the Biſhop of the ſame Place, that 
the Claim of the Oiſturber fo2 that Time ſhall not be pꝛejudicial to the 
Plaintiff, ſaving to the Diſturber his Right at another Time when he 
will ſue therefoze, Stat. 52 H. 3. cap. 12. 5 


If a Quare Impedit be brought againſt divers, they ſhall have ſeveral Where ſevez 
Eſſoins before Appearance; if the firſt Man be effoined it muſt be ad- pe 49. 
journed for Fifteen Days, and Idem dies ſhall be given to the reſt ; but — a 
at that Day another of the Defendants may be effoined for Fifteen Cc. 
Days, and an 1dem dies given to the reſt, and ſo of all the reſt of the 
Defendants. And if the Defendant take not his Eſſoin upon the Sum- 
mons, he may take it upon the Attachment, and if the Plaintiff doth 
not adjourn the Eſſoin, he ſhall be Nonſuit. And Note, That the 
Defendants are not bound to appear after that they have had their Eſ- 
ſoins, until the Return of their Diſtreſs, . for an Eſſoin is no Appearance, 
becauſe it may be caſt by a Stranger. H the Defendant doth come at Default af- 
the Grand Diſtreſs returned, and pleads to Iſſue, and after doth make ber Mcadivgy 

5 2746s De- 
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| — &. Default, the Writ (hall be ot to * Biſhop without ewe the 1. 


Jae queſt. Roll's Abr. 1 Part 587. 
tf Original Writ be brought againſt three, one may appear bees 


os againſt his Companions, and Proceſs ſhall be continued until Diſtreſs be made 
* againſt the reſt; and the Plaintiff, in the mean Time, ſhall declare againſt 


1 8 him that appears with a Simul cum, and if he that appears doth plead 


Nox impedi: Non impedivit, the Writ ſhall be awarded to the Biſhop ; but there 


"mn ſhall be a Ceſſet Executio until the Plea between the Plaintiff and. the 
other Defendants be determined. Brownlow and Seeed, 1 Part 
158, 159. 


| Againſtew, If a Quare Impedit be We againſt two, and one of them Woch 
e make Default at the grand Diſtreſs, and the other doth plead in Bar, a 
Gault, Ce. Writ to the Biſhop ſhall be awarded for the Plaintiff by the Statute of 
Malebridge without Title made; and if the Har pleaded by the other De- 
fendant be found for him, he alſo ſhall have a Writ to the Biſhop, and the 
Clerks to Clerks of theſe two, upon theſe two Writs, being admitted, inſtituted and 
22 inducted, ſhall try their Right in an Allie, or Treſpaſs. Fonkins, Cent. 2. 
3 Caſe 8 5. 2 Iuſtit. 126, 13. 
No Protek. In this Writ the Defendant ſhall Fre have his Age, nor a Protection, 
on, Cc. nor an Eſſoin as in the King's Service, to avoid a Lapſe. 
Darreiz Fre- In an Aſſize of Darrein Preſentment, if the Writ be brought in Mid- 
Kane. dleſex; at the Return of the Writ the Aſſize ſhall be there arraigned by 
the Serjeants at the Bar in French, [ A. if not now in Engliſb] and the 
, Tenant ſhall be demanded ; and if the Tenant doth not appear when he is 
Summons demanded, a Reſummons (hall be awarded; and if upon the Reſummons 
and Reſum- the Tenant ſhall not appear, the Aſſize ſhall be taken againſt him by 
_ Default; and if the Tenant doth appear, he may demand Oyer of the 
: Writ and Return, and the Writ ſhall be read to him, and the Return 
thereof, and the Jury ſhall have the View, and the Tenant may take Ex- 
ception either to the Writ or to the Reute if there be Cauſe; and if 
there be no Cauſe, he may pray a Day to plead ; and if the Court doth 


Day to 

plead. give a Day, the Jurors that appear ſhall be diſcharged of their Attendance, 
and ought to appear upon a new Proceſs to be awarded againſt them ; and 

View. ſix of the Jury ought to have the View of the Church, to the Intent that : 


Judgment, they may put the Plaintiff into Poſſeſſion if he doth recover; and the Judg- 
ment of this Aſſize is to recover the Preſentation and Damages. The Pro- 
ceſs in this Writ is Summons and Reſummons againſt the Tenant, ' and 

Summons, Habeas Corpora, and Diſtreſs againſt the Jury, and the Proceſs 
No Eſſain, ſhall be returned from Fifteen Days to Fifteen Days, and no Eſſoin or 
Sc. Voucher lieth after a Reſummonz. Brownlow and Gouldsborough, 

; 1 Part 160. 
The Defendants, viz. T * Biſhop, Patron and Incumbent appear- | 
ning, they are to put in their Plea, or Anſwer to the Declaration of 

Plea ſuffci- the Plaintiff, and if their Plea be ſufficient, the Plaintiff ſhall be bar- 

= 55 hintit red, altho' his Declaration be alſo good; by Jones in Standen's Caſe, 

Sc. Jones 18. And firſt, if the Biſhop be made a Defendant upon 
any good Reaſon, it is becauſe he is a real Diſturber, although he is for 
the moſt part put into the Writ upon the Opinion that thereby he is 
hindred from collating pendente lite, (the Church being void and liti- 

Biſhop's Plea. gious) upon the Account of Lapſe. But ſee as to this, Chap. 24. But 
whether the Biſhop be a Diſturber or not, if he be made 4 Defendant, 
and hath no Right to collate when the Writ was brought, it is uſual 
for him to plead —— that he claims nothing but as Ordinary, and to 


- demand Judgment if without ſpecial Diſturbance, Sc. And if the 
See 
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See be void, ſo that the Archbiſhop, or other Guardian of the Spiritual- Pzoceſs, &c: 
ties, hath for the Time the Right of Admiſſion, Cc. the Right of POTS 
Collating not being in him, he is wont in ſach Caſe to plead, that he 5 x 
claims nothing but as Metropolitan, and to demand Judgment if, &c, Archbiſtiop's: 
And thereupon the Patron is wont to pray a Writ to the Biſhop againſt 
the Ordinary, with a Cefſef Executio quouſque the Plea between the Bree Ebi. 
Plaintiff and the other Defendant is determined, Mich. 4 Fac. B. R. te with a CG 
Boſwell's Cale, 6 Coke 48. Fenbins, Cent. 1. Caſe 99. And if Judg-4 rite 
ment be given for the Plaintiff, that a Writ ſhall go for the Plaintiff 
againſt the Biſhop or Guardian of the Spiritualties, or againſt Biſhop and 
Archbiſhop, if both be made Parties in the Writ, without a Ct/et Executio 
entred, until other Matters had been tried, it is no Error; nor will it 
abate the Writ, unleſs that Execution had been ſued out before Judgment 
had been given againſt the reſt. . Paſch. 14 Fac. B. R. Grange v. De- 
ring, 3 Bulſt. 175. See Jenkins, Cent. 8. Caſe 36. and in Roll's 1 Rep. 
363, and 397. Roll's Abr. 1. 772. When the Biſhop pleading that he 
claims nothing but as Ordinary, the Patron hath Judgment againſt him, 
and this doth continue divers Terms without any Continuances entred ; Sontinuances. 
et as Glin ſaid in the Caſe of Loe and Lancaſter, it was ruled that it was 
good in Cobb's - Caſe v. John Heyden, Roll's 1 Rep. p. 31. But the Biſhop pro- 
Plaintiff, if he pleaſeth, need not pray a Writ to the Biſhop, but may 1 
maintain him to be a Diſturber, and proſecute his Action againſt him to a ng 
final Judgment, notwithſtanding the Biſhop doth claim nothing but as 
Ordinary in his Plea, If he doth take his Writ as aforeſaid to the Biſhop, 
it ſhall be to the ſame Biſhop ; for it doth not appear to the Court that 
he was a Diſturber, neither ſhall the Biſhop be amerced, but the Plaintiff 
pro falſo Clamore : If the Plaintiff doth not accept the Biſhop's Reddition, If the Plain . 
but will chuſe to make a full and final Recovery againſt him, (which ** e 
is not adviſable in any Caſe) then doth he (as in all other Caſes of Election) Bimop's Ret: 
forſake, and loſe the Benefit of the former, and ſtands to the Hazard dition, &c. 
either of a total Recovery, or a total Bar; ſo that if he doth aſſign a | 
ſpecial Diſturbance, and it be tried againſt him, he is to be barred; by 
Hobart. Mich. 15 Fac. Brickhead v. The Archbiſhop of York, Hobart 
198, And if the Plaintiff be at Iſſue with any of the other Diſturbers, Bimop where 
and the Title is found for the Plaintiff, the Inqueſt ſhall not paſs betwixt to be excuſed. 
the Plaintiff and the Biſhop who refuſed, becauſe the Church was liti- 
gious, altho' that the Iſſue upon the Diſturbance be joined betwixt them, 
for the Diſturbance is found in another, and the Church being litigious 
ſhall excuſe the Biſhop. TFenkins, Cent. 1. Cafe 99. | 
If the Biſhop be ſued as a Diſturber, for that he hath admitted and Where Bimop 
inſtituted a Clerk upon the Preſentment of another Patron, (which is cannot pleat 
not adviſable for him to do) he may plead the general Plea, that he Tür 
claims nothing but as Ordinary, &c. and demand Judgment if, &c. 
And indeed, in ſuch: Caſe the Biſhop cannot well plead any other Plea ; 
for having given Inſtitution upon another's Preſentment, he cannot plead 
the Patron's Title upon whoſe Preſentment he hath given Inſtitution, to 
counterplead the Title of the Plaintiff to the Patronage, although the In- 
cumbent may; by Hobart, and that upon theſe Reaſons : 
Firſt, Becauſe the Ordinary hath nothing to do with the Patronage, The Reaſon: 
neither in Intereſt nor Dependancy. Secondly, Becauſe he hath nothing 
to do with the Church as to the Fruits of it; and if he, having collated by 
Lapſe before the Statute of 25 Ed. 3. 7, could not by the Common Law 
have pleaded the Title of the Patronage to maintain it, as by the ſaid 
Statute appears, much leſs could he do it before the Lapſe . incurred, 
. Thirdly, 


a — <__—_—_—_ hs. 
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ny &c. 
in Quare 
Impedits. 


* 


' 


Patron's beſt 


- Courle. 


. Thirdly, | Becauſe the Law hath provided for him (if he doth contain 
himſelf within the Bounds of an Ordinary) ſufficient Means to fave him- 


ſelf from making himſelf a Diſturber, and hath Pleas to expreſs and de- 


ogy the ſame. Sir William Elvis v. The Archbiſhop of York, &c. Paſch. 


7 Fac. Hob. 317. Jenkins, Cent, 1. Caſe 47. 

"it the Ordinary doth. plead that he claims nothing but as Ordinary, 
the Patron had beſt pray a Writ to the Biſhop with a Ceſſet Executio 
quouſque, . &c. eſpecially if the Biſhop had not refuſed his Clerk before 


the Church was litigious, or admitted his Adverſary' s Clerk after a Jure 


Biſhop may 
Juſtify the 
Refuſal. 


And muſt ſpe- 
city the Cauſe 
particularly. 


Patronatus prayed, or contrary to the Verdict given thereupon ; for if he 
will maintain him a Diſturber when the Church is full, it concerns him 


to make it appear that he was ſo, or he will be barred, as hath been ſaid 


before in this Chapter. If the Biſhop be ſued as a Diſturber for refuſing 
to admit a Perſon preſented to him, he may in his Anſwer ather plead, 
as before, he claims nothing but as Ordinary, and ſo the Patron may take 
Judgment againſt him, or maintain him a Diſturber as aforeſaid ; or elſe 


the Biſhop in his Anſwer may juſtify the Refuſal of a Clerk preſented to 


him; but then the Biſhop muſt be very careful that his Plea be ſufficient, 
for tho' he hath juſtly refuſed, he may make himſelf a Diſturber by his 
il Plea, for which are cited 14 H. 7. 21. 6. 5 H. 7. 20, in Specott's Caſe 
v. The. Biſhop of Exeter, Goulds. 25, 

That the Biſhop's Plea may be ſufficient to bar the Plaintiff, he muſt 
therein ſpecify the Cauſe of his Refuſal particularly, ſo that the Party may 
anſwer to it. 5 H. 7. 19. 1I H. 7. 17. And therefore when the 


\ Biſhop in his Plea did ſpecify one Cauſe of Refuſal which was not good, 


Non Idonens. 


Schiſmaticus, 


Se. 


It muſt be a 
reaſonable 


Cauſe. 


Traverſe 
tried. 


Certainty. 


and ſaid ge” aj quod propter diverſa alia Crimina the Clerk was 
Criminoſus, non Idoneus, it was held that the latter Words were 


too general = uncertain, Dyer 254, for he might as well have ſaid that 


he was Criminoſus generally, or non Idoneus generally; and if the Fault 


or Defect of the Clerk be not alledged particularly, how can the Party 
anſwer to it? So when a Biſhop ſhewed for Cauſe of his Refuſal of a 


Clerk, that the Clerk was Schifmaticus inveteratus, it was adjudged and 


affirmed in Error that the Plea was too general, and therefore uncertain, 
and ſo inſufficient; for he ought to have ſhewed in what he was a 
Schiſmatick : Altho' whether he be a Schiſmatick or not, be triable by 
the Ordinary according to the Statute of Articuli Cleri, But by that 
Statute it appears that the Biſhop may refuſe only for reaſonable Cauſe, 
and a general and uncertain Cauſe is not a reaſonable one; and though 
the Biſhop 1s Judge in examining, yet foraſmuch as the Proceedings of 


the Biſhop are not of Record, the Cauſe of a Refuſal is traverſable ; and 


if it be traverſed, and the Party refuſed be in Life, it ſhall be tried by the 
Metropolitan ; and if he be dead, by the Country. And therefore, al- 
though it doth not appertain to the King's Courts to determine Schiſms 
and Hereſies, yet the original Cauſe of the Suit being Matter whereof the 
King's Court hath Conuſance ; the Cauſe of the Ordinary's judging a 
Preſentee an Heretick or Schiſmatick ought to be alledged in certain, 
that the Judges may conſult with Divines to know if it be Hereſy or 


not, and if the Party be dead, direct the Jury to try it. Hill. 32 Els. 


| Confeſſion by 
Demurrer. 


B. R. Specott's Caſe, 5 Co. 57. ſame Caſe 3 Leonard 199. Gouldſ- 


borough 351, and Anderſon 189. And it was alſo in this Caſe urged, 
that by the Plaintiff's Demurrer to the Biſhop's Plea That the 
Clerk was a Schiſmatick, it was confeſſed : To which Ander/on ſaid, 


that if a Thing be ſufficiently alledged, it is confeſſed by the Dee. 


rer, otherwiſe not. Gouldſborough 3 5. Nor doth the Statute of De- 
murrers, 27 Eliz. help the Incertainty in this Caſe, becauſe the Court 
neither 
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neter doth nor can know how this Plea may be amended, as that Pleas, c. 
uare 


Statute doth require, and therefore it is out of the Compals of the Statute. Jmpedits, 

1 Anderſon 191. 

Alſo it a Biſhop refuſe a Clerk for Per; jury, he ought in his Plea to Perjury | 

ſhew how and in what a Clerk is perjurus, and before what Judge he * 
was perjured, that the Perjury may appear to be ſuch, for it is as none 
if not before a lawful Judge. 38 Ed. 3. fo. 2 2 Inft. 632. late : 
Caſe between the Biſhop of Exeter & alios v. Sampſon Hele, in a Ware 
Impedit brought by Hele,. the Biſhop pleads in Bar that the Church is 
within his Dioceſe, and that he claims nothing but as Ordinary, &c. 
and that the Plaintiff preſented to him one Francis Hodder as his Clerk; 
that as Ordinary of the Church aforeſaid, he did examine him of his 
Ability and Fitneſs in that Behalf, and upon ſuch Examination found 
him to be a Perſon in literatura inſufficien', ac ea ratione fore perſonam © #teratura 
znhabil” & minime 1doneam ad habend” the faid Benefice, for which Rea- Hl. 
ſon he refuſed him, and gave Notice thereof to the Plaintiff Sc. but 
that the Plaintiff did not preſent any other within the fix Months, per 
quod he did collate G. H. who was inſtituted, c. The Plaintiff replies, 
that Hodder at the Time of the Preſentation was Vicar of U. that he was Rep!" quod li. 
Homo literatus & infra ſacros Ordines Conſtitut Sc. & foft Doctrin & 4m, &. 
literatur examen, Ordines Sacerdotales per Ordinationem adept” fuit, and 
licenſed to preach by a late Biſhop of Exon, &c. After a Rejoinder by 
the Defendants, and Sur-rejoinder by the Plaintiff, the Defendants de- 
mur, and adjudged by the Court of Common Pleas, that this Plea of the 
Biſhop s was incertain and inſufficient, which Judgment was affirmed upon Judgment 
a Writ of Error in B. R. but upon a Writ of Error brought in Parlia- _ 2 
ment, both the ſaid Judgments were reverſed. Caſes in Parliament 88, Reverkd in 
and 3 Lev. ZI I. Parliament. 

If the Biſhop hath collated by Lapſe to the Church of another Patron =, 
than the King, whether it be that the Patron having preſented a Clerk = 
who was refuſed, and upon the Biſhop's Notice thereof did not preſent | | = 
another in Time, or becauſe no Preſentment was made within the Patron's = 
ſix Months, and the Biſhop be therefore ſued, he may ſet up his Title of 
Lapſe, yea, and againſt the King, if he ſhould afterwards pretend Title Biſop's Title 
to the Church, whereas a common Perſon is the true Patron: For it by Lapſe. 


hath been enacted, Item, Becauſe that many P2eſentments to divers 25 £2. z. .=—- 
Benefices of holy Church, as well of the Patronage of Lay People / = 
as of the People of Holy Church which were void by ſix Months, i 
whereof the Collation of ſuch Benefices by Lapſe of Time was Th ' 
devolute, and of Right pertaining to the Ozdinaries of the Place, i 
were recovered by the King, by Judgments thereof given of the 
Aﬀent of the ſaiv Patrons, in Deceit of the ſaid Collations ſo 
made reaſonably by the ſaid O2dinaries, in which Places the D2dina- 
ries, no2 their Clerks to whom they did give ſich Benelices, were 
not received to ſhew no2 defend their Right in this Behalf, noz to 
counterplead the King's Right ſo claimed, which is not reaſonable. 
Mherekoze the King, by Aﬀent of the laid Parliament, will and grant- 
eth fo2 him and his Heirs, that when Archbiſhops, Biſhops, 02 other 
Ozdinaries have given a Benefice of Right devolute to him by Lapſe 
of Time, and after the King p2eſenteth and taketh the Suit againſt 
the Patron, which per Caſe will ſuffer that the King ſhall recover 
without Aﬀton tried in Deteit of the Oꝛdinary, oz the Poſſeſſo2 of the 
laid Benefices, and in ſuch Caſe, and all other Caſes like, where the 


King's Right ts not tried, the Archbiſhop oz 3 Dzdinary oz 
Poſſeſſog, 
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Jmeblts. King, and to have his Anſwer, and to ſhew and defend his Right 
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Pleas, ae. Poſſeſſoz, ſhall be reteived to counter-plead the Title taken fo2 the 


upon the Matter, although that he claim nothing in the Patronage 


in the Cale akozeſald. Stat. 2 5 Ed. 3. cap. 7. 


Gives Re- The Reaſon of which Law was this, that the King not being bound 


wo, _ by Lapſe of Time, when the common Patron had ſuffered a Lapſe, and 
"ue us: the Ordinary had collated lawfully ; if the King pretending himſelt Patron 


had brought a Quare Impedit againſt the Ordinary and his Incumbent, 


they could not fave themſelves, ſeeing that they could not deny the King's 
Title, and maintain the Patron's, in whoſe Default Lapſe took Place. . 


2 _ * This Statute alſo gives Remedy in like Cafes by expreſs Words, N ſo 


| like Nature. that Caſes of like Nature are rather remedied by the Letter of the Statute ; 


than the Equity thereof ; therefore, if a common Perſon no true Patron 
had preſented within the fix Months, and the true Patron had not pre- 
ſented .in his Time, whereupon the Ordinary had collated for Lapſe, and 
the Pretender had brought a Qgare Impedit againſt the Ordinary, becauſe 
the Clerk was refuſed, the Pretender muſt neceſſarily have prevailed before 


this Statute, becauſe his Title muſt needs be taken for good, when neither 


Ordinary, nor Incumbent was ſuffered to deny it; but now by this Statute 

they are relieved, for this is one. of the like Caſes; by Hobart, in Sir 

William Elvis Caſe v. The Archbi(hop of York, Taylor, &c. Hob. 318, 319. 

Biſhop's Bar If the Patron doth bring a Qyare Impedit againſt the Biſhop for a 
Peer wy ; Diſturbance, and the Biſhop doth plead that he claims nothing but as 
"rod. Ordinary, and confeſſeth the Plaintiff's Title to preſent ; and further ſaith, 
that the Church voided ſuch a Day, after which the Church remained void 
by the ſpace of fix Months, and for that the Plaintiff preſented no fit Perſon 
within the Tempus Semeſtre, he collated as Ordinary after the Lapſe of 
ſix Months, as it was lawful for him to do; this is an inſufficient Bar, for 
that thereby the Defendant doth neither deny, nor confeſs and avoid the 
Diſturbance laid, and if the Plaintiff doth reſt upon the Bar, and demur 
upon it, Judgment ſhall be given againſt Defendant, altho' it be after 
diſcovered that the Plaintiff hath laid in his Declaration the Preſentation 


and Diſturbance to be after the Date of the Writ. But if to ſuch inſuffi- 


cient Plea, the Plaintiff doth reply, and confeſs that the Church did void 

Bar that the as the Biſhop ſaid on ſuch a Day, and that within the fix Months, v2. 
ente bar on ſuch a certain Day he preſented A. B. praying the Biſhop to admit 
within fix him, which he refuſed to do, and that the Biſhop on another Day, and 
Months. within the fix Months collated. his Clerk, and then the Biſhop doth de- 
mur, for that the Replication to his Plea doth contain double Matter, and 

is uncertain, and after it is diſcovered that the Plaintiff hath in his Count 

laid the Preſentment and Diſturbance to be after the Tefte of the Writ, al- 

though the Court held, that the Replication was not double or doubtful, 

becauſe the Defendant's Plea was, that the Plaintiff had not preſented 

a Clerk to him within the fix Months, and the Replication is, that he 

did preſent within the fix Months, ſo there was a perfect Negative and Af- 

Judgment firmative, which makes the Iſſue; and the Plaintiff did but add a Refuſal 
pro Def. for to make good the Diſturbance laid in the Declaration, and then the Plea is 
ee compleat : And tho” the Plaintiff hath laid a general Diſturbance in his 
Writ. Count, which is ſuppoſed true by the Defendant's Plea, and to be made 
before the Action brought; yet this ſhall not fave the Plaintiff, but that 

he ſhall be barred for the Fault in his Declaration appearing to the Court, 

vi. that there was no real Diſturbance made, nor Cauſe of Action given 

to the Plaintiff at the Time of his Writ brought, and this of his own ſhew- 

ing. Mich. 15 Fac, Brickhead v. The Archbiſhop of York, Hob. 198, 

| | | Alſo 


* 


„ _ — — 


R £ * 8 {v4.6 £ 1 Renee & * > wh. 2 2 * 
1 PRE We n eu OTE 2 * 
: - g O 
6 . 4 8 — 
* I » 
'*- - : | 
- 4 ES: « — N 45 * es fv o RY , e a fs 
F , 1 v« <=<M » i © 1 OPS PIER 4 4 . e 9 . Wy 


. © 
* 4 * 4 
_ Co 
1 2 
A N ö 
22 
9 4 
— 
V id a TINS. 2 Winne 
- : 
a 


Alſo in ſuch Caſe of the Biſhop's being ſued as a Diſturber, for that he Pleas, &c. 
hath refuſed the Patron's Clerk, and upon Default of preſenting another ONS i 
- hath collated upon the Account of Lapſe, he muſt in his Plea alledge n 
the Time of his Notice given to the Patron, becauſe if the Patron ſends Time of No- 
his Clerk within a Month after the Avoidance, and the Ordinary will not . * 
give Notice to the Patron of his refuſing him, the ſame ſhall not be any 
Default in the Patron; by Manuood; but if in ſuch Caſe the Ordinary 
doth ſay in his Plea, that the Clerk was inſufficient, and that he gave No- 
tice to the Plaintiff, and that nullam idoneam perſonam preſentavit, Man- 
wood ſaid, that as to the Notice given to the Patron, it is well pleaded 
by ſuch Words, and it ſhall be intended that it was given to the Perſon 
of the Patron; but the Court faid, that to fay that ullam idoneam perſonam 
 praſentavit was no good Manner of Pleading, but that it had been better 
if it had been mullam etiam perſonam idoncam preſentavit, and that the 
firſt Form would be a Jegfail. Mich. 15 Eliz. C. B. 3 Leonard 47, 
As the Biſhop, ſo the Patron that is made a Defendant, is to put- In Patron's Plea; 
his Plea according to his Caſe, and with reſpe& to the Plaintiff's Declara- 
tion; as to whom if he pleads Non impedivit, or any infufficient Plea, If infuftcient. 
the Writ ſhall be awarded to the Biſhop. 21 Ed. 4. 65. 9 H. 6. 16, 17. 
7 H. 4. 3a 21 H. 6. 5. 22 H. 6. 28, 29. 10 H. 6. 4. 5 H. 5. 10. 
Bat there ſhall be a Cefet Executio until the Plea between the Plaintiff and 
the other Defendants be determined. Brownlow and Gouldsborough, 1 Part 


1 1229 1 5 54 ; | a | _ 
| if the Clerk of a Stranger be Incumbent of a Church by the Space of Plenarty __ = 
fix Months by Admiſſion and Inſtitution only upon his Preſentment, this Pleadet. —_ 
makes a Plenarty without Induction. Hill. 22 H. 7. Keilway 88. And 
the Patron may plead Plenarty againſt all common Perſons; for it is en- 
acted, That one Fozm of Pleading chall be obſerved among Jutti⸗ 5 —_— 
tes in Mrits of Darrein Preſentment and Quare Impedit in this Ee _—_— — 
Reſpet; if: the Defendant alledgeth Plenarty of the Church of his | = 
own Pyqeſentation, the Plea ſhall not fail by Reaſon of the Plenarty, 
ſo that the Writ be purchaſed within the ſix Months. Pep. 2. cap. . 
viz. Stat. 13 Ed. 1, cap. 5. But if a Writ be brought after a Plenarty by rc 2 Plenarty 
fix Months, and Judgment be given by Nihil Dicit, and the Biſhop claims by fix Months, | 
nothing, the Plaintiff, though a Purchaſer, ſhall have Judgment, and be any oy, og | 
remitted to his Right; by Coke, Trin. 15 Fac. B. R. Harris v. Auſtin, 3 it. 
Bulſt. 38, 46. Therefore Qy@re, Whether the Incumbent of ſuch Uſurper | 
ſhall not be outed by ſuch Recovery? However, if any Perſon doth pre- 
| ſent to an Advowſon, the Right of preſenting to which is in the King, 
upon a Writ brought by the King, Plenarty cannot be pleaded to bar the Plenarty 
King, and to eſtabliſh the Incumbent in his Poſſeſſion, although he hath 3 
been inducted by fix Months before the Writ purchaſed ; by Anderſon * 
Chief Juſtice againſt Walmſiy, Kingſinill, Warburton and Daniel, who held, 
that by Uſurpation the King might be put out of Poſſeſſion; but the Law 
is now taken to be otherwiſe, viz. that the King cannot be put out of 
Poſſeſſion by any Uſurpation, (that is) his Inheritance in his Advowſon 
cannot by any Uſurpation be deveſted out of him; but the King by a Ple- 
narty is ſo far out of Poſſeſſion, that he cannot preſent, but muſt firſt 
remove the Incumbent, who hath by Preſentation, Inſtitution and In- 
duction got the Poſſeſſion of the Church. 2 Inf. 358. Boſavell's Caſe, 
6 Coke 49, 50. And ſo is the Law alſo taken to be, that Plenarty is not 
pleadable againſt the King. Mich. 28 & 29 Elia. C. B. 1 Leonard 226. 
and in Bofawell's Caſe, 6 Coke 49. See cap. 13. But Plenarty by fix 
Months upon an Inſtitution, where the Inſtitution is made upon a Pre- 
| Oe 4B 2 K N ſentment, 
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Pleas, &. Default, and the Incumbent doth plead to the Writ, which is found 
7 for him, and then the Incumbent doth pray that the Writ may abate, 
Land the Plaintiff doth pray a Writ to the Biſhop for Default of the Pa- 
tron, in this Caſe the Writ is to be abated, and no Writ to iſſue to the 
| Biſhop. By Advice of the Juſtices of both Benches. 7 H. 6. 15. 10 
Incumbents As the Plea of the Patron doth not prejudice the Clerk, fo the Plea of 
falſe Pla the Clerk will not prejudice the Patron ; and therefore if the Clerk doth 
N plead that he is Parſon imper ſonee, and a good Bar, and the Patron alſo 
Patron. _ doth plead his Title, but doth not acknowledge any Plenarty of his Pre- 
ſentment, and Judgment is given againſt the Plaintiff, the Patron ſhall 
have a Writ to the Biſhop, for that the falſe Plea of the Incumbent ſhall 
not conclude the Patron, who could not contradict it in this Point; if it 
did, the Patron could not have a Writ to the Biſhop, becauſe the Church 
was pleaded full of his Preſentment, and fo no Benefit of his Suit. Rolls 
. 2. Þ. 290; Hoo: 190. 5 | 
Where the So if a Ryare Impedit be brought againſt the Incumbent of the King, 
King's Clerk and he pleads that he is Parſon imper/onee, that is, as well inducted as in- 
Pets ſtituted, and a good Bar againſt the Plaintiff, ſo that it is adjudged againſt 
him, although in this Caſe the Defendant pleaded that he was inducted 
falſely, yet the King ſhall not be bound thereby, but that contrary to the 
Record he may have a Writ to the Biſhop, becauſe the King was no Party 
to the Confeſſion, but is as a. third Perſon always preſent in Court; and 
therefore upon Suggeſtion that his Clerk is not induced, he ſhall have 
his Writ to the Biſhop, but peradventure not without ſuch, Suggeſtion, 
andi if in ſuch Caſe no Writ ſhall be awarded, the King would have no 
Advantage by the Recovery, nor could his Clerk be ever made full In- 
cumbent of the Church, but both the King and his Clerk loſe the Be- 
nefit of the Suit. Mich. 15 Fac. Winchcomb and Pulleſton's Caſe, Hobart 
1 N | by | WO 
A Clerk may However, although the Clerk being Complete Incumbent may plead by 
| loſe his In- the Statute, and alſo hath a good Title if well pleaded, yet he may deſtroy 
m_— by it by his own ill Pleading, and thereby loſe his Incumbency ; it behoves 
5 him therefore to be very careful that there be no Miſtake in his Plea, for 
the Miſtake of a Name, as Peter for Thomas, &c. may be fatal to him, 
as was adjudged Hill. 14 Car. B. R. Harpur v. The Bailiff and Burgeſſes 
of Derby, Jones 427. 5 | 
3 A Nuare Impedif was brought, and the Plaintiff counted upon 
on the Firſt a Diſturbance on the Firſt of November, and the Incumbent pleaded, 
| of rag and that on the Firſt of May next after the ſaid . Firſt of November, he 
ſemment the himſelf was preſented to the Church by the Queen, the Right of 
Firſt of May preſenting to the ſaid Church being devolved to her by Lapſe; upon which 
upon Lapſe. the Plaintiff demurring in Law, the Plea was holden inſufficient (per Cu- 
71am); for the Plaintiff counted upon a Diſturbance to him on the Firſt 
me 4 of November, and the Defendant intitleth himſelf to an Incumbency on 
i Without the Firſt of May after, in which Caſe the Diſturbance ſet forth in the 
_ Traverſe, Count is not anſwered by Traverſe, nor confeſſed nor avoided, which 
—_ | Ge. it ought always to be, but the Diſturbance acknowledged; and although 
„ | in this Caſe, in order to have a Writ to the Biſhop for the Queen, it 
Re | was urged, that the Title of the Queen did appear to be by Lapſe, 
1 which is confeſſed (I ſuppoſe by the Plaintiff's Demurrer to the Incum- 
bent's Plea); yet by the whole Court the Writ was denied; for though 
1 it appeareth that the Incumbent was lawfully preſented to the ſaid 
= Church, and ſo once lawful Incumbent, yet it appeareth alſo that the 
| | Title 
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Title of the Queen is once executed by preſenting the ſaid Incumbent, and Pleas, &c. 
fo gone. And when the Incumbent as here hath loſt his Incumbency by 3 
ill Pleading, which he may do as well as by Reſignation, or other Means, A 

the Queen's Turn is ſerved. But if in the like Caſe the Quęen had been 
Patron, ſhe ſhould have had a Writ to the Biſhop to admit ſuch Perſon as Auer if the 
ſhe ſhould afterwards have preſented, Mich. 31, 32 Eliz. C. B. Arun- 9 
del v. The Biſhop of Glouceſter and Chafjin, 1 Leonard 194, and Paſch. 
32 Eliz. Stanley v. Chafjin, C. B. 1 Anderſon 238. | 

That the Incumbent may make a ſufficient Plea, he muſt remember, He muſt 
that by the Letter and Meaning of the Law that enables him to Plead, £2995. 
vis. Stat. 25 Ed. 3. c. 7. he cannot plead that he is Parſon: generally, fentment he 
but muſt neceſſarily ſhew of whoſe Preſentment, whereby it may appear # Farſon. 
to the Court, that the Title he defends is his Patron's, for he muſt as 
well ſhew and defend his own and Patron's Right, as counterplead his Ad- 
verſary's ; and therefore he cannot make himſelf Par/on imper/onee of the 
Preſentation of one, and make a Title to another as Patron, Helkoey's and 
the Archbiſhop of York's Caſe, Jones 5. and Hobart 321. Fenkins, Cent. 5. 
Caſe 18. and ſo defend himſelf by the Title of a Stranger, under whom 
he claims not, though that were ſufficient to deſtroy the Plaintiff's Title, 
by confeſſing and avoiding it, or the like; therefore when he ſays of whoſe 
Preſentment he is Parſon, that is traverſable. 16 Car. B. R. Sir John 
Dryden, &c. v. Tates, 1 Cro. 591. Neither can he counterplead the May not 


Plaintiff's Title, but muſt alſo make a Title to himſelf, by the Words and 1 . | 


Meaning of this Law, that is, his Patron's Title whereupon his own de- ggnation. 
pends ; and albeit the Incumbent is inducted, yet if he (being made a De- 

fendant in a Quare Impedit) doth reſign hanging the Writ, he hath loſt 

his Privilege by the Statute of pleading to the Title of the Patron ; for it 

was granted him to defend his Poſſeſſion ; ſo when his Poſſeſſion is gone, 

there is no Cauſe for him to uſe it. 31 Ed. 1. Fitz. Incumbent 6. And 

therefore it is not good for him to ſay that he was Parſon imperſonee, 

unleſs he may ſay that he is ſo. Hill. 17 Car. Palmer v. Hudde, 
March 158. And yet the Incumbent that hath reſigned, may plead as How he may 
he might have pleaded at the Common Law, and if he doth plead other- Fw. 
wiſe, viz. according to the Statute, the Plaintiff may reply his Reſigning, 

hanging the Writ, and by that will defeat him of his Plea, Paſch. 17 

Fac, Sir William Eluis v. The Archbiſhop of York, Taylor and Biſhop, 

Hobart 321. But though the Incumbent may plead, as before, the Title 

of his Patron by this Statute ; yet, as is ſaid, the Biſhop cannot other- Biſhop not 
wiſe plead thereby than he could have done before at the Common Law, Sia ine 
but only where he hath collated actually by Lapſe ; for though the Incum- actual Colla- 
bent by Preſentation be alſo admitted to plead by the Meaning of the Law tion. 
under the Words Like Caſe becauſe the Caſe of being Incum- 

bent upon a Preſentation, is like the Caſe of being Incumbent by Colla- 

tion only, yet the Ordinary's Caſe before actual Collation is no ways like in 

Caſe, for he hath gotten no Intereſt for himſelf, or his Clerk, in the 

Church ; and therefore if the Incumbent inſtituted only be not within the 

Relief of this Law, much leſs ſhall the Ordinary who haih no Intereſt, 

but only an Office, by which he ought to be indifferent to all Parties, 

and maintain no Sides. Paſch. 17. Fac. Sir William Elvis v. The Arch- 

biſhop of York, Taylor and Biſhop, Hobart 321. The fame Caſe, 


Jones p. 4. 


Tho it be faid before, that the Incumbent who may plead, muſt Quar- Inpedit | 


not only counterplead the Plaintiff's Title, but muſt alſo make a Title to 5454: app 


himſelf, by the Meaning of the aforeſaid Statute ; yet when the Queen Incumbent 
4 0 | brought one. 


Statute. 
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Pleas, &. brought a Quare Impedit againſt the Incumbent alone, who did only coun- 
ee aces terplead the King's Title, by ſetting forth that the Queen's Anceſtor had 
nade a Leaſe of the faid Advowſon to J. S. who had the Right of pre- 
ſenting, and that the Church being void, he was preſented by J. D. upon 

whoſe Preſentment he was inſtituted and induced, upon a Demurrer 

thereto, although the Court at firſt was of Opinion againſt the Defendant, 

becauſe that he had not in his, Plea ſhewed any Title in his own Patron, 

but only counterpleaded the Title of the Queen ; and (by Periam) the Pa- 

| tron himſelf could not have had ſuch Plea if he had been Party to the 

Writ, and therefore not the Incumbent ; and it is no good Pleading in any 

Action to diſcover in pleading any Wrong, as Force, Diſſeiſin, Uſurpa- 

tion, Gc. yet at length Judgment was given againſt the Queen, becauſe 

there was not a bare Uſurpation only pleaded againſt the Queen, but alſo 


And a Pre- an Eſtate, viz. a Leaſe of the Advowſon made to him upon whom the 


ſentment by Uſurpation was made, ſo that the Queen was encountered with a Leaſe of 


Ovurpie0? her Anceſtor, againſt which ſhe could not make Title to preſent without 


Leſſee, and ſpecial Matter. Mich. 28, 29 Elis. C. B. Queen and Middleton's Caſe, 
allowed. , Leonard 45," 46. | 7 1 


What Clerks Though (as before) an Incumbent of a Church may by the Statute of 


—_—. 25 E.3. c. 7. plead his Title, &c. yet if he be ſuch a Clerk as is in only by 
Prayer to be admitted, or otherwiſe without Preſentment, or upon a void 
Preſentment, which is as none, he is not aided by this Statute to plead 
in Bar, becauſe the Statute doth require an Incumbent preſented ; neither 
need the Plaintiff name him in his Writ that made ſuch a void Preſent- 
ment, Jenkins, Cent. 5. Caſe 18. and ſo ſuch Clerk hath no way to de- 
fend his Title, which was the Caſe of all Incumbents before the Statute, - 
as appears by 18 Ed. 3. 23. where the King brought a Quare Impedit 
againſt the Patron and his Incumbent, and claimed by the Grant of the 
next Avoidance from the ſame Patron to him, which was no Plea without 
ſhewing it, but the Patron confeſſed it, and the Incumbent demanded 
Judgment, becauſe the King ſhewed no Deed of the Grant ; which Ex- 
ception was difallowed ; then he pleaded, that the Patron made no ſuch 
Grant, which the Prior whom it concerned had confeſſed, and both were 
adjudged againſt him, becauſe the claimed nothing in the Patronage, and 
ſo could not plead ; from which Caſe it ſeems to be, that if a Dean and 
Chapter, or. Maſter and Brothers of an Hoſpital, &c. have preſented. their 
Dean, or Maſter to a Church of their own Gift, the Preſentment be- 
ing void, any Stranger may ſue the Dean or Maſter, and recover 
againſt them; and ſo it is in the like Caſes: Queare. And it hath been 
held, that when the Maſters and Brothers of an Hoſpital did preſent 
the Maſter, and the Maſters and Brothers did bring a Quare Impedit 
againſt the Maſter by a ſtrange Name, that the Writ did well lie, 
and that they ſhould recover, the Preſentment being void. 12 H. 8. 12. 


Such Incum- However, ſuch Incumbents as are not aided by the Statute, as in 


11 z; the Caſe of a void Preſentment, and all others before Incumbency (if 


Aurba pas. made Defendants) may excuſe the Wrong with which they are charged, 


by pleading the general Iflue Ne diſturba pas. And without making 

Title to the Patronage, a Man may ſhew as amicus curiæ, falſe La- 

tin, or other Matter appearing within the Writ, for that is no Plead- 

That the Pa- ing, but rather a remembring the Court of that of which they ſhould take 
tron may, notice of Office; by Hobart, in Colt and Glover's Caſe, Hobart 162. 
1585 3 Tho' a Clerk being inducted may plead his Patron's Title as aforeſaid, 

may not and being inſtituted only by the Space of fix Months, his Patron may 
pled plead Plenarty againſt all but the King, and thereby, tho' he hath no 
Ty 5 Title 
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Title to the Patronage, bar the Plaintiff, yet a Parſon imperſonee cannot Uerditts, 
in a Qyare Impedit brought againſt him plead Plenarty, as Manwood ſaid, woes wan 
for that the Statute of Weſtm. 2. c. p. gave ſuch a Plea to the Patron, i 
012, that the Church is full of his Preſentment by ſix Months before the 
| Writ purchaſed, and did deſtroy the pleading of Plenarty at the Common 
Law, which was that the Church was full at the Day that the Writ was 
purchaſed. Grendon's Caſe, Ploud. 501. 16 Ed. 4. 11. 22 H. 6. 14. 
33 H. 6. 20. 5. Accordingly, when a Clerk pleaded that he had been 
Parſon for Three Years, and Plenarty generally by fix Months of the Pre- 
ſentation of one not named in the Writ, the Court held the Plea to be in- 
ſufficient, becauſe the Parſon ſhewed no Title in him that preſented him, 
being a Stranger to the Writ, Brownlow, 1 Part 162. | 
But if he had pleaded that he had been in the Church by fix Months of 
the Preſentment of the Plaintiff himſelf, or by the Ordinary's Collation for = 
| Lapſe, it had been good without making any other Title. Lifter v. = 
Crameel, Noy 3o. 10 Ed. 4. 11. 6 


— 


Cap. 26. 


When the Defendants have pleaded according to their reſpective Rights What the lu- 
and Intereſts, the Plaintiff is to reply according as his Caſe and the Pleas of 8 
the Defendants ſhall require, &c. and if Iſſue be joined, then the Jury Iſſue joined. 
that is to try that Iſſue is alſo to inquire; Firſt, If the Church be full; | = 
and if ſo, Secondly, Of whoſe Preſentment ; Thirdly, If fix Months be _ = 
paſſed from the Time that it became void ; Fourthly, Of the Value of the 
Church by the Year. Mich. 20 H. 7. Keiluay 57, and Bofiwell's Caſe, 
6 Coke 51, and by Bratton Lib. 4. Tra. 2. cap. 6. fol. 296. Brownlow 
and Gouldsborough, -1 Part 158, And they are to find what the clear —_ 
yearly Value of the Church is, deducting what is paid out of the ſame. __ 
Trin. 16 Car. B. R. Sir John Dreyden, &c. v. Yates, 1 Croke 592. = 
But if the Jury be not charged, or do not inquire of theſe Points, yet that Or elſe by 
may be ſupplied by a new Writ of Inquiry, and thoſe Matters inquired of mm In. 
by another Inqueſt. Admitted in Cheyney's Caſe, 10 Coke 119. Or if the“ 
Jury do not find what Time the Church was void, nor whether the Writ 
was purchaſed before or after the fix Months are paſt ; yet it is good ; for 
It ſhall be intended that the Writ was timeiy brought, unleſs a Plenarty be 
| pleaded. Hill. g Car. Lort v. The Biſhop of St. Davids, Jones 332. And 
if Coſts be alſo aſſeſſed by the Jury, which ought not to be, yet that ſhall 
not prejudice the Plaintiff, if no Judgment be given for ſuch Coſts. Paſch. 
14 Tac. Grange v. Denny, B. R. Bulſtrode, 3 Part 174. When the n= 
Plaintiff hath replied to the Plea of the Incumbent, if the Incumbent doth = 
not rejoin any Thing, nor join Iſſue, the Plaintiff ſhall have Judgment to Judgment 2 
recover his Preſentation as againſt him, and a Writ to the Biſhop, uon vit a cpu 
obſtante Reclamatione, &c. and to remove the Incumbent, but with a executis. 
Ceſſet Executio, until the Plea be determined between the Plaintiff and the 
other Defendants. Hill. 17 & 18 Car. 2. B. R. Sir John Tufton v. Sir 
Richard Temple, Vaughan p. 6. 
And note, that a Biſhop being a Peer of the Realm, he ought always When a 
to have a Knight in the Inqueſt between him and any other Perſon, and og M 
if no Knight be returned in the Inqueſt, a Venire facias de novo ſhall be in the In. 


iſſued forth, if the Inqueſt be challenged for this Default. Fenkins, Cent. 1. 46. 
Caſe 19. | 
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Judgments, 


&c. in 
Muare 
Farr 


In Quare *. | 


pedit, Judg- 
ment to re- 
cover the - 


Preſentment 


and Advow- 
ſon. 


For the De- 
fendant upon 
Abatement. 


Diſcontinu- 
ance. 


Nonſuit. 


Upon Non- 
ſuit, Title to 
be made. 


Writ for 
another ſued 
with the 
Clerk. 


One brings 
Two Writs. 


0 H A P. XXVII. 


AL Judgments in Quare Impedit, Ec. and. of 
Writs to be awarded to the Biſhop upon Jar? 


Judgment. 


FT ER the Jury have given their Verdict, Judgment is to follow, 
which is, to recover the Preſentment; and if the Recovery be in 
a Quare Impedit, the Advowſon alſo ; by Coke. Trin. 13 Fac. B. R. 
Harris v. Auſtin, 3 Bulſtrode 38. Regiſt. 30. 4. & 1 Brownlow and 
Gouldsborough 160, but Bro. Tit. Baron and Feme 28, and 1 Brownlow 
and Gouldsborough 158, 159, ſeem to be to the contrary, that the Pre- 
ſentation and Damages are only recoverable in a Qyare Impedit. 

But before I ſhew the Effects of the Judgment, ſeveral Things are to be 
noted by the Way ; as firſt, That not always he that peradventure may 
have the beſt Title ſhall have Judgment, and a Writ to the Biſhop, but 
the contrary Party, in that ſome Error or Miſcarriage doth ug om „which 
prevents the Merits of the Cauſe from being debated. 

If the Writ doth abate for ſome Fault in the Declaration, the Defen- 
dant ſhall have the Writ to the Biſhop to admit his Clerk, 31 H. 6:28 
and ſo the Defendant ſhall have it, if he demur to the Plaintiff's Decla- 
ration, and upon the Demurrer it be adjudged for him and againſt the 
Plaintiff, 28 H. 8. Dyer 24. b. Alſo if the Plaintiff doth diſcontinue 
his Suit, the Defendant ſhall have the Writ to the Biſhop. 31 H. 6. 15. 


80 if the Plaintiff after Appearance be nonſuited, although it be within the 


ſix Months, the Defendant ſhall have the Writ to the Biſhop, 19 E. 4. 
9, 22 i. 6. 44. 33H. 6. 1, 55. 20 Ed. 4. 14. 21 Ed. 4. 2. l. HN. B. 
38. E. Sir Hugh Portman's Caſe, 7 Coke 27. b. and fo it is if the Plaintiff 
be nonſuited after the Defendant hath pleaded, 38 Ed. 3. 8. b. but when 
the Plaintiff is nonſuited, and Judgment is given that the Defendant ſhall 
recover the Preſentation, yet the Defendant ſhall not have a Writ to the 
Biſhop before Title made; ; but if the Defendant at the Day of the Proceſs 
ſerved doth make Default, the Plaintiff ſhall have a Writ to the Biſhop 
without other Title made. 22 H. 6. 44, 45. And if the Caſe be, that 
in a Qʒare Impedit the Defendant doth make Title to the Church to 
himſelf and a Stranger, and after the Plaintiff is nonſuited, the Writ to 
the- Biſhop ſhall be awarded only for the Defendant, and not for the 
Stranger alſo, becauſe he is not named in the Writ. 13 Ed. 3. Writ to 
the Biſhop 20, 25. Or if in a Quare Impedit againſt the Clerk and 
another, the Clerk doth plead that he claims nothing, Cc. but con- 
veys a Title to the King that preſented him, and the other makes ano- 
ther Title, and then the Plaintiff is nonſuited, the Writ to the Biſhop ſhall 
be awarded only for the other that was ſued with the Clerk, and not 
for the Clerk the Preſentee of the King, becauſe his Plea was but in 
Excuſe of the Wrong, and not to have the Writ. 14 H. 4. 16. But 
if three do bring a Qare Impedit, and only two of them be nonſuited, 
the Defendant thall not have a Writ to the Biſhop, becauſe the third 


, 
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may have "ll Right; or if a Man doth bring two Writs < Quare Impedit, Judgments 
and after is Nonſuit in one of them, the Defendant ſhall not have the N 
Writ thereupon, altho' he doth make Title, 12 R. 2. Writ to the NN 
Biſhop 16. 

12 9uare Impedit, if the Defendant doth hag that he did not diſturb Where Plain: 
the Plaintiff, the Plaintiff ſhall have a Writ to the Biſhop. 17 Ed. 3. of 74 
17. 42. 80 if in a Reare Impedit for the Church of D. the Defendant the Biſhop. 
doth ſay that there is no ſuch Church in the ſame County, the Plaintiff 
ſhall hve Wi to the Biſhop, 8 H. 6. 37. 9 H. 6. 17, Contra 
45 E. for this can be no Damage to the Defendant, for the Writ 
muſt be to the Church named in the Declaration : If there be none ſuch, 
the Plaintiff can have no Fruit or Advantage by his Writ; if there be, the 
Defendant has no Prejudice, for he is ſo far from claiming Title to that 
Church, that he knows nothing of it; Qy@re. So if the Defendant doth 
plead that pendant the Writ the Preſentee of the Plaintiff is admitted, inſti- 
tuted and inducted: This is no good Plea in Abatement of the Writ, the 
ſame being the Act of the Biſhop more than of the Plaintiff; but the 
Plaintiff ſhall have a Writ to the Biſhop becauſe the Defendant doth nei- 
ther gainſay the Right of the Plaintiff, nor the Diſturbance laid. 11 R. 2. 

Juare Impedit 144. But if the Defendant doth abate the Writ, for that 
the Church was full. of the Preſentment of the Plaintiff himſelf before the 
Writ purchaſed, the Defendant ſhall not have a : Writ to the Biſhop with- 
out Title made, 13 H. 4. 7. a. | | 

If the Action be brought againft Patron and Incumbent, and the Patron Upon an Iflue 
doth make Default, and the Plaintiff and Incumbent be at Iſſue upon a in Abatement. 
Plea in Abatement of the Writ, viz, whether the Plaintiff was made 
Knight after the laſt Continitance'; if it be found for the Defendant, 
though the Writ ſhall abate, yet the Defendant ſhall not have a Writ to 
the Biſhop, 7 H. 6. 37. b. but if ſuch Plea had been found for the Patron, 
he ſhould have had his Writ, Sc. Brook, Writ to the Biſhop 30. 

If a Quare Impedit being brought againſt divers doth abate, for that one Where the 
of the Defendants was dead before the Writ purchaſed, the Defendant Writ doth 
ſhall have his Writ to the Biſhop. 11 H. 6. 53. But if the Writ doth _ 
abate within the fix Months for falſe Latin, or Inſufficiency of Form, the Lavin, &c. 
ſame is the Fault of the Clerk, and ſhall not be peremptory to the Plain- 
tiff; nor ſhall the Defendant thereupon have a Writ to the Biſhop, 
but the Plaintiff may have a new Writ of Ryare Impedit; and therewith 
agreeth 3 H. 6. 3. 31 H. 6. 15. F. N. B. 38. 6. vide 38 Af}. Pl. 9. 

Paſcb. 40 Eliz. Sir Hugh Portman's Caſe, 7 Coke 27. Contra 13 H. 4. 7. 

So if the Writ doth abate for Miſnoſmer of the Plaintiff or Defendant, if 

the Plaintiff doth confeſs it, the Defendant ſhall not have a Writ to the 

Biſhop, for it may be the Fault of the Clerk in writing of it, and there- 

with agreeth F. N. B. 38. b. vide 31 H. 6. 15, And it is ſaid, that if the 

Writ doth abate for Form, the Plaintiff ſhall never have a Writ to the Bi- 

ſhop. Trin. 8 Fac. Wallop v. Murrey, Brownl. and Gouldſb. 1 Part 162. 

Pucere., However, generally, if the Writ be not well brought it will Upon FEY 

abate, and then the Plaintiff will not be only prevented from obtaining m_ 

any Judgment, and of having a Writ to the Biſhop, but the Defendant gar. tan 

ſhall have it. Paſch. 40 Elix. Sir Hugh Portman's Caſe, 7 Coke 27, have the 
enkins, Cent. 2, Caſe 85. Writ. 

Although the Merits of the Caſe may not ſometimes come into Queſtion Where a Ti- 
thro Error, Exception, &c. and ſo he that hath no good Title may tle muſt be 
happen to have the Preſentment, yea, and as the Caſe may be, carry * Prong 
GO the Advowſon allo ; yet Hobart * chat a Writ to the Biſhop 

| 4. can 


Defendant. 
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N Javginents, can never be had without a Title appearing to the Court, od ede 


&c. fn Quare that if the [Defendant doth never appear, or doth. make Default, at the 


S grand Diſtreſs returned, yet the Plaintiff muſt make a Title for Form- 


fake, Colt and Glvver's Caſe, Hob. 163. 10 H. 6. 4. b. and this faid 
to be according to what was practiſed. 7 Eliz, Dyer 241. But yet 'tis 
ſaid, that if .one of two Defendants do make Default at the grand 
Diſtreſs, and the other doth plead in Bar, a Writ to the Biſhop ſhall be 
awarded for the Plaintiff by the Statute of Marlb. c. 12, without Title 
made. Tenkins 2. Caſe 85. | 
Where Biſhop However in a Quare Impedit againſt the Biſhop, and othars, if the 
3 and others make Default, and the Biſhop doth appear, altho' the Plaintiff 
male De. ſhall not have a Writ to the Biſhop againſt the others that make Default, 
fault. without Title, yet if he declares againſt the Biſhop, this ſhall be a ſuffi= 


cient Title againſt the others. 10 H. 6.4. b. Allo if the Plaintiff be 


Title upon Nonſuit after Appearance, the Defendant panes make a Title at leaſt for 
Nonſutt. Form-ſake; by Hobart, in Colt and Glover's Caſe, Hobart 163, and by 


Coke, Paſch. 40 Eliz. Sir Hugh Portman's Caſe, 7 Coke 27. 9 H. 7. 
4.6, 11 H. 6. 8. 2 5. 6, Te, and tho the Caſe be ſuch, that 
the Defendant cannot make a Title, becauſe one of the Defendants is alſo 
Plaintiff, for that he holds in Coparcenary, ſo that if he ſhould make 
Title, it ſhould be contrary to the Action, which ſhall not be ſuffered ; 
yet if the Plaintiff in ſuch Caſe be Nonſuit, the Defendant ſhall not have 
a Writ to the Biſhop without Title made. 11 H. 6. 8. 4. So if it ap- 
pears by the Declaration that the Plaintiffs and Defendants are Tenants in 
Common, ſo that the Defendant hath Right to the Advowſon, altho' the 
Action abates thereby, yet a Writ ſhall not go to the Biſhop for the 
Defendant only, becauſe he cannot make a Title in ſuch Caſe but for 
both, becauſe the Title appears to be in both. 20 Ed. 3. Quare Im- 
pedit 63. And fo muſt the Defendant make Title, in caſe the Plaintiff 
doth diſcontinue his Suit before he can have the Writ. 31 H. 6. 15. 
40 Eliz. Sir Hugh Portman's Caſe, 7 Coke 27. b. 

But in a Quare Impedit if the Plaintiff doth declare, and the Defendant 
doth demur upon the Declaration, and it be adjudged againſt the Plaintiff 
upon the Demurrer, a Writ ſhall be granted for the Defendant without 

making any Title, if that upon the Declaration the Title of the. Defen- 

dant doth appear. 28 H. 8. Dyer 24. 6. And J conceive, that in all 

Writ to the the Caſes aforeſaid, when a Writ is awarded to the Biſhop, the ſame is 
Biſhop, bar peremptory, and a good Bar in another Ruare. Impedit, altho it be 


to another 


Pare Inpe- brought within the fix Months; for ſo it is ſaid to be in the Caſe of 


Ai. the Plaintiff's being Nonſuit after e 40 Elix. Sir Hugh Port- 


1 man's Caſe, 7 Coke 27. b. 
Where he Secondly, As he that hath the beſt Title may not have Judgment 
1 par given for him, ſo. not always he that obtains a Judgment hall” have 
3 not have Execution thireof; for the Plaintiff may have Judgment againſt ſome 
Execution of the Defendants, and yet be barred by the reſt, ſo that he ſhall never 
thereof. have a Writ to the Biſhop. And accordingly 'tis ſaid, that if the Incum- 
| bent's Plea be found for him, he ſhall never be removed, altho' other 
Pleas be found for the Plaintiff, Tin. 8 Fac. Wallop v. Murrey, Brownl. 
and Goldſb. 1 Part 162, And on the other Hand, if it be adjudged 
againſt the Incumbent upon this Plea, yet the Plaintiff ſhall not have a 
Writ to the Biſhop, until, and unleſs it be alſo adjudged againſt the Pa- 
tron. 25 Ed. 3. 34. 6. | 
Where the So if the Biſhop be made a Defendant, and he pleads that he claims 


Biſhop is nothing but as Ordinary, the Plaintiff may have Judgment againſt him 
2 ms 
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preſently, but no Execution until he hath recovered againſt the reſt. 17 H. Judgments, 
| &c. in Muare 


7. Keil. 43. Or if the Plaintiff will not in ſuch Caſe take his Judgment, Ampedits. 
but will maintain the Biſhop to be a Diſturber, altho' he ſhould recover JF 
againſt all other Defendants, yet if he doth not make out a ſpecial Di- 3 * 
ſturbance by the Biſhop, but that is found againſt him, he ſhall be totally 5 
barred; by Hobart, Mich. 15 Fac. Brickhead v. The Archbiſhop of York, 
Hobart 198. Jenkins, Cent. 1. Caſe 19. Yet we find, that where the 
Defendant pleaded that he had not diſturbed, &c. the Plaintiff had a Writ 
to the Biſhop upon that Plea, and yet maintained the Defendant to be a 
Diſturber, upon the Account to recover Damage. 17 E. 3. 71. 4. . 

If there be beſides the Biſhop two Defendants or more, and Judgment Where the 


be given againſt one upon a Nihil dicit, no Writ ſhall go to the Biſhop init 


makes many 


for the Plaintiff, until he hath Judgment alſo againſt the other. 17 Ed. Difturbers, he 


3- 58. Or if the other Defendants plead ſeveral Pleas in Bar, although muſt make 
the Plea of one of them upon Iſſue joined be found againſt him, and for müden 
the Plaintiff, yet if the Plea of the other be tried againſt the Plaintiff, he gainſt them 
| ſhall never have a Writ to the Biſhop. Jenkins, Cent. 1. Caſe 19, and all. 
Cent, 2. Caſe 58; 8o if the King doth recover againſt an Incumbent 
that claims by the Collation of the Biſhop of the Dioceſe, yet if the King 
hath another Quare Impedit depending againſt the Biſhop alone for the 
| fame Church, the King ſhall not have a Writ to the Biſhop againſt the In- 
cumbent until the Plea be determined betwixt him and the Biſhop, al- 
though that the Actions be by ſeveral Originals. 25 Ed. 3. 47. And the 
Reaſon of theſe Caſes ſeems to be, becauſe the Plaintiff by making many 
Diſturbers in his Writ, Sc. obligeth himſelf to make Title, and recover 
againſt them all; and until ſuch Time as he hath ſo done, it appears not 
that the Title is in him, for that it may be in ſome other of the Defen- 
dants againſt whom a Recovery is not had, and if upon Trial he be barred 
by one alone, his Action is gone as to all. Mich. 30 Fac. Lord Say v. 
The Biſhop of Peterborough, Brownl. and Goulds. 1 Part 161. | 
Yet if one of two Defendants do -make Default at the grand Diſtreſs, One makes 


Defanlt, the 


and the other doth. plead in Bar, a Writ to the Biſhop ſhall be awarded other pieads 
for the Plaintiff, by the Statute of Marib. cap. 12. (Stat. 52 H. 3. e. 
cap. 12.) And if the Bar pleaded by the other Defendant be found 
for him, he alſo ſhall have a Writ to the Biſhop ; and their Clerks being 
inſtituted and inducted, ſhall try their Rights in an Aſſize, Treſpaſs, &c. 


Fenkins, Cent. 2. Caſe 85. 2 Inſt. 126. | 
And in Recovery in a.Quare Impedit the Plaintiff had a Writ of In- Writ to the 


quiry of Damages, and alſo a Writ to the Biſhop ; but it was adjudged Biſhop, when. 


that the Writ to the Biſhop ſhould abate, for that the Writ to the Biſhop 

ought not to iſſue till the Writ of Inquiry be returned, unleſs the Plaintiff. 

releaſe the Damages, for till then Judgment is not given upon the intire 

Record. The Biſhop of Glouceſter and al. v. Veal, Noy 66. 
Thirdly, Note, That as the Caſe may be, the Judgment may be Where the 
given againſt the Plaintiff, and yet he may be equally intitled in the 3 
Execution of that Judgment, viz. to have a Writ to the Biſhop with with the De- 
the Defendant; as if a Tenant in Common doth bring a Qzare Impedit fendant. 
againſt another that is Tenant in Common of the Adyowſon with him- _ - 
ſelf, and this doth appear by the Declaration, and the Defendant doth 

demand Judgment of the Declaration, for that it appears thereby that 

they are Tenants in Common, upon which the Court doth abate it; 

yet the Defendant ſhall not have any Writ to the Biſhop, for that he hath 

not made any Title; for though it appears by the Declaration, that the 


Defendant hath Right to the Advowſon, yet this is in Common with the 
| Plaintiff, 
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Judgments, Plaintiff and ſo, as hath been ſaid, both ought to have the Writ, 

Apes. 20 Ed. 3. Quare Impedit 6. C 
| That neither Plaintiff, nor Defendant, may have 


: — Fourthly, Note, 


— 5 25 Judgment or Execution, but a third Perſon, that is, no Party to the 

has 2 Suit; for if in the Debate of a Cauſe betwixt a Plaintiff and Defendant, 

is it doth appear to the Court, either by the Declaration of the Plaintiff, or 

put a third. by Pleading, or Confeſſion of the Parties, that neither of them hath 

Right, but the Preſentation belongs to the King, the Court may, nay 

they ought to award a Writ to the Biſhop for the King; and without 

08 for the Prayer on the Part of the King; for the Court and Judges are the King's 

5 Counſel. But this muſt be where the King's Title appears fo clear in 

allegatis & probatis to the Court, as that it is infallible both againſt Plain- 

tiff and Defendant; by Hobart 163. Colt and Glover's Cale, g H. 7. . b. 

„ cc B.. 36. 0 Fr98, 

31 Elis, Norwood and Dennis, 1. Leon. 323. Hill. 21 Eliz. Crafhfield 

v. Lord Dacres, 1 And. 53. Hill. 6 Fac. B. R. Cumber v. Biſhop of 
Chichefter, &c. 2 Croke 216. 2 Vent, Rep. 3, admitted, But if the 

_- King's Title doth appear to be good againſt the Plaintiff only, or againſt 

bla * the Defendant only, the Writ to the Biſhop ſhall not be awarded for 

99s Confer, the King, unleſs the other Party doth confeſs (upon the Demand of the 

ſion. Court, if they have any Thing to ſay why the Writ ought not to be 

awarded for the King) that they have no Title, and that ſuch Writ 

ought to be awarded. Mich. 14 Fac. Chancellor and Scholars of Cam- 


Or if the bridge v. Walgrave, Hobart 126. Or if no Title doth appear for the 


Jury find King by the Pleading, although the Jury find the Title to be in the 


King, when it is out of their Iſſue and Charge, the Court is not to award 
a Writ to the Biſhop for the King, becauſe the one Party or the other 
may anſwer to it. Jin. 31 Ehz.C. B. Norwood v. Dennis, 1 Leon. 323. 
bars _ So if in a Quare Impedit for the King, the King and Party be at Iflue, 
the Plea nor” Which is found againſt the King, and yet a Title appears for the King by 
being ground · Ment dedire of the Party, the Court ſhall not adjudge for the King. 
—_ S. Hill. 6 Fac. Cumber v. Biſhop of Chicheſter and Green, 2 Croke 216. 80 
if Judgment be given in a Quare Impedit, and a Writ of Error be brought, 
and pendant the Writ of Error, the King doth bring a Writ of Right of 
Advowſon, upon which, by Motion to the Court, the Proceedings in the 
Writ of Error are ſtopped until Trial in the Writ of Right; and after the 
Writ of Right doth happen to be abated by Death of one of the Tenants, 
ſo that the Court doth proceed to examine the Errors, and doth affirm the 
firſt Judgment, and before the Judgment is drawn up, it is ſhewed that 
the King had Title, viz. by the Death of one of the Tenants, (who were 
Plaintiffs in the Qzare Impedit, and held the Advowſon in Capite) for 
which Reaſon it was that the Writ of Right before did abate; yet the 
Court ought not in ſuch Caſe, ex Offcio, to award a Writ to the Biſhop 
for the King, becauſe the Plea is but Matter in Fact, a bare Surmiſe, and 
not grounded upon any Matter of Record. Mich. 16 Car. B. R. Yates 
v. Sir John Dryden, 1 Croke 589. Neither is it to be awarded for the 
King, though the Title appear to belong to the King upon Evidence, un- 
leſs it appear to be in him alſo by the Record. Mich. 12 Jac. Rowth 


v. The Biſhop of Cbeſter, Moor 872. 
Where te And Note, That it is ſaid generally, that if in an Aſſize of Darren 


JS — Ig Preſentment it be found that neither the Plaintiff or Defendant hath Right 


King. 


| muſt be at to preſent, but a third Perſon, no Party to the Writ, the Writ to the 


the Prayer of Biſhop ſhall be awarded for him. 17 Ed. 3. 23. Roll's Abr. Part 2. 


the Party. p. 386. 7. But it ſeems by the former Caſes, that the Court are 55 
19 bounc 


— 
ax 
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bound to award it of Office, from the Reaſon that they awarded it for Recovery in 
the King, but only at the Prayer of a Party, for the Courts are intruſted — * Am: 
with the King's Rights, to take Care they be not prejudiced; but 'tis not RY 
ſo of any other Perſon's Right, for they ſhall take no Notice of any 

Title found for a common Perſon being a Stranger: So it is ſaid by 

Chief Juſtice' Vaughan, and Juſtice Tyrre/l, in the Caſe of Craw and 

Ramſey, Hill. 21 & 22 Car. 2. Vent. 2 Part, p. z. | 83 

Laſtly, I may add, That though the Iſſue be found againſt the Plaintiff Where the | 
or Defendant, yet the ſame Perſon againſt whom the Iflue is found, may den _ 
have Judgment given for him, and the Writ awarded for him to the Ifue is found, 
Biſhop ; therefore in a Quare Impedit by the King, when the Iſſue was, may have 
whether the King had all the Advowſon or not, and the Jury found that * 
he had but a third Part, but that it was the King's Turn to preſent to the 

preſent Avoidance, although that the Iſſue. was found againſt the King, yet 

becauſe it appeared that the King had Title, the Writ was awarded for King's Title 
him, for that the Matter that was found was not out of their Iflue, appearing. 
Mich. 14 Fac. King v. The Biſhop of Rochefter, Roll 's Abr. 2. p. 386, 

fame Caſe, Hobart 119. 


— 48 8 „ * — _ 


CHAP. XXVIIL 


The Effecte of a Fudement in Quare Impe- 
dit and Darrein Preſentment, and of 
the Writ awarded to the Biſhop, &c. to 
admit, &c. grounded thereupon. What is 
to be done upon ſuch Writ, and what Re- 
turn the Biſhop may make thereunto. 


Darrein Preſentment, he that prevails ſhall recover the Preſentment, __ 3 


and fix of the Jury who had View of the Church, may put the Plaintiff nent, and 
into Poſſeſſion if he doth recover, &c. In a Quare Impedrt he that reco- en . 
vers, recovers the Advowſon as well as the Preſentment, as hath been 7. F 
ſaid, Brownl. and Golds, 1 Part 158, 159, 160. 3 Bulft. 38. Reg. 30. 4. 
But in both Writs, by the very Judgment ablolutely given, that is againſt Upon an ab- 
all Parties, there is this Effect of the Judgment, That the Incumbent that ſolute ww 
was in the Church when the Writ was brought, if named in the Writ, ror 
is actually removed; but if not named in the Writ, he ſhall never be re- if named, is 
moved; by Doddoridge and Coke. Trin. 13 Jac. B. R. Harris v. Auſtin, ee gy 
3 Bulft, 38, Tenkins, Cent. 5, Caſe 18. Brownl. and Golds. 1 Part 158. — 
46 Ed. 3. fo. 13. Marſhal's Caſe, 9 H. 6. 56. b. Cort and The Biſhop of 

St. David's Caſe, 1 Croke 348. And this was one of the Cauſes, that 


after the Statute of Meſt. 2. cap. 5. it ſhall be inquired if the Church be 
full, and of whoſe Preſentment. c 85 


1 It 


5 ge being given, the Effects thereof are, That in an Aſſize of What is re- 
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he „ 1 


Becovery in 
Quate Jm- 
pedit, 


If two Patrons do preſent, and the Biſhop doth refuſe both their 
Clerks, and one of the Patrons doth bring a Quare Impedit againſt the 


NV Biſhop, and pendant the Writ, the other Patron doth ſue a Duplex Que- 


Where two 
Patrons pre- 
ſent, and one 
brings Quare 
Inpedit, and 
the other 'ſues 


Duplex Que- 


rela. 


rela in the Arches againſt the Biſhop, upon which Proceſs is made, and 
upon Default of the Biſhop, the Archbiſhop doth receive the Clerk of this 
Patron, who is inſtituted and inducted, and in by fix Months; and after- 
wards the Plaintiff in the Quare Impedit doth recover, he ſhall by his Writ 
to the Biſhop remove the Incumbent of the other Patron that came in 
pendent the Writ, although not named in the Writ. Trin. 41 Elia. 
B. R. between Bennet and Edwards, Roll's Abr. 2. p. 391, and Moor 
572. And though the Incumbent named in the Writ doth reſign pendent 


the Writ, and after the Judgment is preſented, inſtituted and inducted into 


Reſignat ion, 
and a new 
Title, | 


the ſame Church, for which the Action is brought, yet by the Judgment 
he is ſo removed, that the Clerk of him that recovers ought to be received. 
Mich. 28 Eliz. C. B. Moor and The Biſhop of Norwich, 3 Leon. 138. 
Or if the Incumbent againſt whom the Writ is brought doth reſign pen- 
dente lite, and then doth come into the ſame Church by a new Title; 
yet it appearing to the Court, that the Clerk is the Perſon againſt whom 
the Recovery is had, by the Judgment he ſhall be removed, L. 5 E. 4. 
115, 116, vouched in Moor and The Biſhop of Norwich's Caſe, 3 Leon. 
138, But in this Caſe the Clerk had his new Title upon the Account 
of a Lapſe pendente lite, from the Biſhop, who was alſo made a Defendant 
in the Writ. And tho' the Biſhop be not made a Party to the Suit, if 


the Plaintiff be Nonſuit, ſo that the Defendant hath a Writ to the Biſhop, 


if the Biſhop had collated after the Judgment, tho' before the Writ 
ſerved, the ſix Months being expired, 24@re, Whether his Clerk ſhall be 


removed, the Judgment being had, tho' not executed within the fix 


Where the 
Incumbent 
doth not plead 
Plenarty. 


Months? But tis ſaid in this Caſe, that the Plaintiff ſhall recover bis 
Damage but for half a Year. 2 1nft. 363. 

If a Writ be brought againſt Patron and Incumbent after the fix 
Months are paſſed, and they do not plead the Plenarty before the Writ 
brought, but ſome other Matter in Bar, upon which Iſſue is joined, and 
a Verdict given for the Plaintiff, the Incumbent ſhall be removed by the 


Judgment given upon this Verdict, becauſe the Incumbent was Party to 


Clerk recei- 
ved pendente 
lite. 


King's Clerk 
pendente lite 
removed. 


the Writ, and might have pleaded: the Plenarty. And Note, That in 
this Caſe it was not inquired when the Church became void, but quod 
tempus ſemeſire modo tranſivit, and yet not material to inquire of it for 
the Cauſe aforeſaid, and alſo becauſe when the Jury find quod tempus ſe- 

meſtre modo tranſivit, and Damages for a half Year, it ſhall be intended 
that the fix Months paſſed, pendent the Writ, and not before the Action 
brought. Hill. g Car. B. R. Biſhop of St. Davids and Lort's Caſe 
affirmed in Error, Roll's Abr. 2 Part 392. And if the Writ be brought 
within the fix Months againſt Patron and Ordinary, tho' the Recovery be 
after, yet the Incumbent ſhall be removed, 39 Ed. 3. 15, but in this 
Caſe the Biſhop was found to be a Diſturber. And if any that are made 


Defendants in the Action, do get their Clerk into the Church pendente 


lite, ſuch Clerk by the Judgment is ſo outed, that the Clerk of him that 


recovereth, may and ought, upon the Writ to the Biſhop, to be received, 


Booton v. The Biſhop of Rocheſter, Hutton 24. Mich. 3 Fac. Baſiwell's 
Caſe, 6 Coke 51. Jenkins, Caſe 7. Cent. 7. 14 H. 6. 68. b. 

If the King doth preſent by Uſurpation, and a Writ is brought a- 
gainſt his Incumbent, who is only inſtituted, (for the Writ doth not 
lie againſt the King) and pendent the Writ, the King doth preſent an- 


other, who 1s inſtituted and inducted, if the Plaintiff doth recover, 
2 the 
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the Gig Clerk ſhall be removed by the Judgment, for he comes in Kecovery in 
under the Title of the Plaintiff. Mich. 3 Jac. 6. Boſwell's Caſe, 6 Coke 4 An 
52. So if pendant a Quare Impedit v. J. S. the Plaintiff be outlawed, WAN NY 
upon which the King doth preſent, and his Clerk is inſtituted and in- 8. 3 
ducted, and after the Outlawry is reverſed, ſo that the Patron doth recover Outlas'y; 8 
in the Quare Impedit, he ſhall by the Recovery out the Incnmbent of the 
King; for now by the Reverſal o the Outlawry, the Preſentment of the 
King appears to be without Title, 30 Elix. B. R. Cornwall's Caſe, 
Rolls Abr. 2 Part 491. Goulds. 44, 105, and ſo the King's Incumbent 
(the Outlawry being reverſed) ſhall be removed, altho' the Outlawry was 
before the Writ purchaſed, and altho' the Incumbent was not named in 
the Writ, for that he was preſented after the Writ brought againſt another 
Diſturber, Mich. 16 Car. B. R. Reſbie and Poꝛule's Caſe, Rolls Abr. 2 
b. 391. 
And yet when the Queen's Incumbent (being inducted after a Writ 
brought againſt him) did reſign, and the Queen pendente lite preſent— 
ed another, the Plaintiff recovering; it was held by Anderſon and 
Hindban, Serjeants of the Queen, Serjeant Barber, Gerrard Attorney 
General, and Broom Solicitor, that the laſt Incumbent being in by fix 
Months, is not removeable upon ſuch Recovery, by a Writ to the Biſhop 
with a Commandment in it to remove the Clerk named in the Writ of 
QAuare Impedit, and every other Incumbent ; becauſe he that was laſt ad- 
mitted was not Party nor Privy to the Judgment, nor to the Writ: But to 
this Dyer faith, that it ſeems that this Opinion is not Law, altho' there 
had been twenty Incumbents ſucceſſively pendent the Writ, Paſeh. 21 El, 
C. B.. Dyer 364, and Rolle faith, that he knew it adjudged according to 
Dyer's Opinion, Harris and Auſten s Caſe, 1 Roll's Rep. 213. And there- 
fore Anderſon (taking Notice of what is reported as to his Opinion in 
Dyer) doth better explain himſelf in Beverly and Cornwall's Caſe, Mich. 
30 & 31 Elis. Goulds. 105, ſaying, that he and Gerrard held, as he 
then alſo ſaid he did, that if a Clerk doth come in under the Title of the 
Plaintiff, and ſince the ſame, then he ſhall be removed; but if he come Where 2 
in by Title Paramount, he ſhall not be removed ; by which he ſeems to 5 —_ 
grant, that if the Queen' s ſecond Incumbent doth come in upon the ſame pins ang 
Title that the firſt came in, upon, he ſhall alſo be removed. pendente lite. 
So it is ſaid, That if a Stranger, vis. he who is no Defendant in the When a 
Writ, doth preſent pendent the ſame, his Clerk ſhall be removed if the orgy be 30 
Plaintiff doth recover ; by Brownl. and Golds. 1 bp. 159. But this is to be Right preſents 
underſtood if the Plaintiff hath good Title. Bo/well's Caſe, 6 Coke 51. Pendemte lite. 
For if. a Stranger to the Writ, who hath good Right, preſenteth his 
Clerk pendent the Writ, and his Clerk is admitted and inſtituted, he ſhall 
not be removed, or if he preſent the ſame Clerk that was adjudged a 
Diſturber ; for then by ſuch Device the rightful Patron may be defeated 
of his Preſentment, and that was one of the Cauſes, that after the Act of 
Melt. 2. cap. 5, it ſhall be inquired by the Jury, if the Church be full, 
and of whoſe Preſentment, to the End it may appear whether the 
Plaintiff ſhall recover his Preſentment or not. Mich. 3 Jac. Boſwell's 
Caſe, 6 Coke 51. 18 H. 7. Keil. 40. 2 Co. a. 
But we find it ſaid by 7 wWiſden Juſtice, and not denied by any, that ge Facia; 
where there is an Incumbent who is not Party to the Action, there ſhall to the Incum- 1 
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not be a Writ awarded to the Biſhop without a Scire Facias firſt ſued NG. 1 18 | 


againſt ſuch Incumbent ; for that res inter alios acta alter; nocere non | i 
debet, and it is inconvenient that one ſhould be ſtript of his Poſſeſſion | 


without any Action brought againſt him; and altho' the Incumbent may 
have 9 
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Becoverp in have Mos of his Action, yet he hath no Day in Court to defend his 


Duare I Pitle; and this would be a Means to incourage Perſons to bring Actions 


; RA, for to recover Churches againſt Strangers, which ought not to be ſuffered. 


And he faid, that Bofave/l's Caſe, in 6 Coke 48. b. had been often denied 
for Law, and he himſelf knew that a Writ of Error was brought to reverſe 
it, and the Error aſſigned in the Point in Law: But that Writ abated, 
and Coke in the End of the Caſe ſeems to confute the principal Judgment. 
Mich. 14 Car. 2. B. R. Hall v. Broad, 1 Sid. 93. See more fully of 
3 this Matter after in this Chapter. 
TINS. If a Man doth bring a Quare Inpedit the Church being full of his own 
his own Pre- Preſentment, and the Title is found for the Defendant, yet the Clerk of 
ſentment. the Plaintiff ſhall not be removed, for that he might have abated the Writ 
upon the Church's being full of the Preſentment of the Patron himſelf at 


the Day of the Writ purchaſed, 19 H. 6. 68. b. 
Damages to Another Effect of a Judgment given in a Quare Impedit, or Darrein 
ve recovered. Preſentment, is, That he for whom the Judgment is given ſhall recover ag 
well his Damages, as his Preſentment and Advowſon, as hath been before 
ſaid: For it hath been enacted, . That in TUrits of Quare Impedit, 
and Dacrein Preſentment, Damages ſhall be awarded, that is, to wit, 
if the Time of fix Months pals by the Diſturbance of any, fo that 
the Bfſhop doth confer to the Church, and the very Patron loſeth 
his Pꝛelentation fo2 that Time, Damages ſhall be awarded fo2 two 
Pears Ualue of the Church; and ik the fix Months be not paſſed, but 
the Pꝛeſentment be deraigned within the ſaid Time, then Damages 
ſhall be awarded to the half Year's Qalue of the Church; and ik the 
Diſturber have not whereof he may recompence Damages, in caſe 
where the Biſhop conferreth by Lapſe of Time, he ſhall be puniſhed 
by two Years Jmpziſonment: And if the Advowſon be deraigned 
within -theHalf Pear, yet the Diſturber ſhall be puniſhed by the Jm- 
pziſonment of half a Pear. Stat. Weſt. 2. cap. 5. 13 Ed. 1. 
Upon Com- In a Qare Impedit for a Chantry, where by Compoſition, if the Patron 
AK" >, preſented not within a Month, then the Biſhop ſhould preſent after the 
| 8 Month, altho' the Biſhop hath not preſented, yet the Patron ſhall recover 
= his Damages for two Years ; for this is not like a Benefice with Cure of 
Souls, where the Patron may preſent after Lapſe is come to the Biſhop, if 
the Church be not full, for here by Compoſition after the Month, the 
Patron hath loſt his Preſentment. 13 Ed. 4 
Where upon In caſe the Plaintiff in a Qyare Impedit be A I after Appearance, by 
3 which the Defendant hath a Writ to the Biſhop, and ſo the Court is not 
mall have informed by the Inquiry of a jury of the Value of the Church; the Courſe 
Damages of in ſuch Caſe is to award a Writ to the Sheriff, to inquire what Time the 
1 Church became void, what is the Value thereof, or whether it remain void 
wo Years, Or not, and if it be full, of whoſe Preſentation, &c. And then if the She- 
| riff doth make Return, that the Church is full by the Collation of the 
Biſhop, tho' the Defendant doth pray to have Damages of the Value of two 
Years; yet if it appear that the Judgment was given within the fix Months, 
he ſhall have Damages of the Value of half a Year of the Church only; the 
Reaſon is, becauſe the Biſhop's Clerk coming in within the fix Months 
ſhall be removed, and the Defendant's Clerk received: But if the Collation 
be for Lapſe after the ſix Months expired, and the Judgment was not given 
within the ſix Months, Damages of two Years Value of the Church ſhall 
be given to the Defendant, becauſe his Turn is loſt. 24 Ed. 3. 25. 11 
If the Patron H. 4. 80. Vet even in this Caſe, if the Patron will i his Peril pray 


gb * 0 Writ to the Biſhop, vis, when the Biſhop hath after the ſix Months 
| collated 


—— 
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collated for Lapſe, he ſhall hot have Damages of two Years Value of Betovery 
the Church, but only of half a Year, for the Court cannot grant both a N 


Writ to the Biſhop, and Damages for two Years. 39 Ed. 4. 15. 11 H. 4. N 


80. Vet tis faid, that when they were at Iſſue in a Quare Impedit, and If the 1 4 
the Jury found that the Church was void at the Time when they were io che Biſhop, 
charged, and that at the Time of the Verdict the Church was fol by 

the Collation of the Biſhop by Lapſe, the Plaintiff recovered his Prꝭſent- 

ment and Damages according to the two Years Value of the Church, al- 

though that the Defendant alledged that the Plaintiff had recovered Da- 

mages to half a Year's Value of the Church in another Quare Impedit 


againſt another Perſon, 43 Ed. 3. 10. Albeit the Biſhop hath not col- 


lated, yet if he hath Tus Conferendi, the Plaintiff ſhall, if he will, reco- Double Da- 


ver Double Damages within this Statute ; but if the ſix Months be paſt, mages only 
ſo as the Biſhop hath juſt Title to collate by Lapſe, yet if the Church Planai locs 
doth remain void, the Plaintiff may at his Peril pray a Writ to the Bi- his Preſenta- 
ſhop; but then he ſhall not recover Damages but for half a Year only, n. 
| becauſe he ſhall recover his Preſentation. So it is in the Plaintiff's E- 
lection, either to loſe his Preſentation, and have double Damages, or to 
have his Preſentation and ſingle Damages; for the Plaintiff in no Caſe can 
have double Damages but where he loſeth his Preſentation. 2 In/?. 363. 
But we find a Caſe reported, That a Quare Impedit being brought againſt 9. If Dama- 
three Defendants, two of them demurred, and the third pleaded to Iflue, ges for half 
which is tried, and found for the Plaintiff; and the Jury who tried the 2,47 * 
Iſſue inquired, and found the Value of the Church, and that it was 4d. maining o- 
buc vacant, and taxed the Damages for half a Year, and Judgment is given Pen to the 
for the Plaintiff as well upon the Demurrer as upon the Iſſue; and it was Pieſentation. 
moved, that the Church continuing void, ſo that the Plaintiff might have 
the Fruit of his Preſentation, that he ought not to recover Damages for 
half a Year: And the Prothonotaries faid, that it is the conſtant Practice, 
that the Plaintiff ſhall not recover Damages for half a Year where the 
Church continues void; and although that the Jury tax Damages, yet 
they enter a Remittitur of the Damages where the Church is void; and 
that they would have done it in this Caſe of Courſe, without troubling 
the Court, if the Parties had applied to them. Trin. 34 Car. 2. C. B. 
Holt v. Holland, 3 Levinz 59. But Quare, If the Report of this Caſe 
be not miſtaken ? ſince by the Statute of MWeſtm. 2. cap. 5. the half Year's 
Value is given, although the Church remained void and open to the 
Plaintiff's Preſentation. 20d Oo He 
Notwithſtanding this Statute, if Judgment be to recover the Value of 
the Church but for half a Year, when the fix Months are paſt, this is no 
ſuch Error as the Defendant ſhall take Advantage of; for it is for his 


Advantage, and therefore is not by him aſſignable for Error. Jenkins, 
Cent. 5. Caſe 36. = 


Damages are not to be recovered by this Statute of every Defendant ; n.,,age. = 


for if the Biſhop be made a Defendant among others, and in his Plea to be again 
doth claim nothing but as Ordinary, and the Patron doth not maintain * Pillurber. 
him to be a Diſturber, but prays his Writ to the Biſhop, the Suit be- 
twixt them is at an End; and the Patron having the Effect thereof as to 
the Biſhop, he ſhall have no Damages againſt him, becauſe the Biſhop 
is not convicted of any Wrong; by Hobart, Mich. 15 Fac. Brickbhead v. 
The Archbiſhop of York, Hobart 198. But if the Plaintiff be at Iſſue with 
any other of the Defendants, and the Title is found with the Plaintiff, 
thoſe other Defendants ſhall alone anſwer the Plaintiff his Damages ; for 
the Inqueſt ſhall not paſs betwixt * and the Biſhop, _ 
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a. — 


2828 in that Iſſue upon the Diſturbance be joined with him alſo. Jenkins, Cent. 
Nuare Im⸗ 


pe dit. 1. Caſe 19. But when the Biſhop doth plead that he claims nothing 


but as Ordinary, and the Patron doth chuſe to maintain him to be a 


So if the Fa- Diſturber, if it be found againſt the Biſhop, although the Patron doth 


hut: qt recover againſt the other Diſturbers as well as the Biſhop, yet he ſhall. 


ſhop a Di- recover Damages againſt the Biſhop alſo; at leaſt, when the Writ is 


Kurber. brought, and a Recoyery had againſt the Biſhop only, Damages are to be 


recovered againſt him: So a Writ being brought only againſt the Biſhop, 
| for that he did refuſe the Patron's Clerk, and a Recovery was had againſt 
Amercement him, the Judgment was, that the Biſhop ſhould be in Miſericordia, that 


ys Biſhop js, amerced, and every Amercement of a Biſhop is 5 . Hill. 32 Eliz. B. 
"BY R. Specot's Caſe, Coke, 5 Part, 58. . 


Upon Iflue, If a Quare Impedit be brought againſt the Biſhop, and he faith that he 
> Is 4 claims nothing but as Ordinary; and then the Plaintiff replies, that he 
zen Wh preſented his Clerk, and the Biſhop's Officer examined him, and found 
lame Clerk. him able, and that the Biſhop would not admit him, but preſented another 
within the ſix Months: To which the Biſhop rejoins, that he examined 

his Clerk, and found him to be illiterate; ſo they are at Iſſue, Able, or 

Not able; and, pendent the Iſſue, the Biſhop accepts, inſtitutes and in- 

ducts the ſame Clerk, the Patron ſhall have Judgment to recover his Pre- 


ſentment and Damages, ' becauſe by receiving him he doth, admit him to 


8. | 
OY. be able at the Time when he refuſed him; and ſo it would be, though 
the Biſhop ſhould alledge the Clerk is become able at the latter Examina- 
tion. 4 Ed, 3. 25. : 
2, If the* But whether the whole Damages, or but a Part of them, may be le- 


Whole may yied upon one of the Diſturbers alone, when there are many, Quære? 
pen Po And what is ſaid concerning the Biſhop, as to Damages, I ſuppoſe holds 
ood as to other Diſturbers, when their Caſe is like thereto; and alſo in all 
Caſes when Judgment is given againſt any one without Inqueſt by the Ju- 

ry, as upon the Abatement of a Writ, &c. becauſe then the Party againſt 

whom Judgment is given cannot be convicted of any Wrong. 

That the Notwithſtanding this Statute, it was, faith Coke in Boſwell's Caſe, Coke 
Queen ſhall 6 Part, 28. adjudged, Paſch. 32 Elix. B. R. between Buckberd and The 


not recover . | . . 
Damages in a 2ycen, upon a Writ of Error upon a Judgment given in the Common 


Leare Impe- Pleas, that the Queen ſhould not recover Damages in a Quare Impedit: 

25 Firſt, Becauſe at the Common Law, before the Statute, no Damages 

were recoverable by any in a Qyare Impedit, and now none but what are 

given by the ſaid Statute, for the Clauſe therein which relateth to this 

Matter hath two Branches ; Firſt, If the Time of fix Months do paſs 

by the Impediment of any, fo that the Biſhop doth confer to the Church, 

and the Patron loſeth his Preſentation, &c. and the Queen is not within 

this Branch to have Damages for two Years, becauſe ſhe cannot loſe her 
Preſentment by Lapſe: And the ſecond Branch is, And if the fix Months 

be paſſed, &c. doth depend upon the other; and foraſmuch as the Queen 

is not within the firſt, ſhe cannot be within the ſecond : And with this 

agree 3 H. 6. Damages 17. adjudged, 14 Ed. 3. Qyare Impedit 54. 34. 

H. 6. 12 Ed. 3. Champerty 9. 18 Ed. 3. 2. And yet all Declarations 

in the Caſe of the King are laid to his Damage, though no Damages are 

thereby recovered. And Coke faith, that 13 Ed. 3. Aare Impedit 181. 

which ſeems to be to the contrary, was the Error of the Clerk or Re- 

porter: See the Caſe of Buckberd v. The Ryeen, Mich. 31 & 32 Elix. 

C. B. 3 Croke 261. and 1 Leonard 142. where it is ſaid by Wray, that he 

had. conferred with Anderſon, Manwood, Periam and Walnfly, and that 


all but Periam, who doubted, agreed that no Damages were to be given; 
I | and 
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and there it is alſo ſaid, (as by Cote in Boſwell's Caſe) that the Caſe of Becovery in Ml 
Sir John Thynn, Hill. 7 Elia. C. B. Dyer 236. was but an adviſare vult. N Im- 1 
Fenkins, Cent. 7. Caſe 7. And Godfrey, who had ſearched the Roll of — | 1 
that Caſe, affirmed, That he found there, that the Court would adviſe = 
as to Damages: But there ſeems to be a Difference between the Reports Wo 
of Croke and Leonard, who both mention this Caſe of The Queen and - wu 
Buckberd ; and by Coke it is ſaid, that the Judgment was reverſed becauſe Judgment re- WW 
Damages were given; and the Opinion of the Judges, as reported by Leg- verted on 1 


cauſe Dama» 
nard, are to that Purpoſe : But when he ſets down the Judgment, he ſays, ges given. 


that the Judgment was, That the Queen ſhould have a Writ to the Bi- 

| ſhop, and Damages. But Coke in Bofivel's Caſe agrees with the Report 
of Croke, that the Judgment was reverſed. And the Law and Practice is, 
as I conceive, agreeable to the Report of Coke and Croke, that is, that 
the King recovers no Damages in a Quare Impedit. 


And ſome doubt, if a Biſhop be ſued in a Qyare Impedit, and the 5 1 
inti | | : For Biſhop : 1 
Plaintiff be nonſuited, whether the Biſhop ſhall recover Damages, unleſs on a Nonſuit. bt 
he could have a Writ to the Biſhop? But by Aſbton, Danby, Newton an Wy 
Porting, he ſhall recover Damages. 22 H. 6. 27. : my 
Alſo the Incumbent againſt whom the Writ is brought, recovering, For the In- 1 


ſhall have Damages, for he cannot have a Writ to the Biſhop. Brownlow OY 8. 
and Gouldſborough, 1 Part 159. And 'tis ſaid, where Patron and Incum- sn 


bent plead the ſame Plea, both ſhall recover Damages; and in that Caſe, Wl 
Judgment being againſt them, both ſhall pay Damages. 46 Ed. 3. 15. | _ 

Though Damages be given by the aforeſaid Statute of Weſim. 2. cap. 5. Plaintiff may 33 Wl 
yet the Plaintiff (it he will) may take the Judgment at the Common Law, take lues . 308 
and leave the Benefit of Statute. Hill. 32 El. Specot's Caſe, Coke 5. 58. wha a ty 1 


Alſo, there is this Effect of a judgment given in theſe Writs, that the That the Re- 
Plaintiff or Defendant that doth recover, ſhall (as hath been before ſhewed) coveror ſhall 
have a Writ to the Biſhop to admit his Clerk, Winchcomb and Pullefton's MF * gige 

Caſe, Hobart 103. for the Defendant, if it be found for him, ſhall have to admit bs 
the Writ as well as the Plaintiff, had it been found againſt him. Roll's 2 Clerk. 
Ar. 386. Vaughan 7. And yet in divers Caſes a Patron may recover 

his Damages, and yet not have a Writ to the Biſhop to admit his Clerk, 
as if he whoſe Clerk is inducted be ſued in a Quare Impedit, and the 
Plaintiff is nonſuited, the Defendant ſhall have Damages, yet he cannot 
have a Writ to the Biſhop, becauſe the Church is full of his own Clerk. 
So in a QAare Impedit, if the Defendant doth intitle himſelf to hold the 
Church as appropriated, or to hold it as a Donative, free from the Biſhop's 
Inſtitution, and the Plaintiff be nonſuited, the Law is the ſame. 22 H. 6, 
27. But when one doth recover in a 2yare Impedif, although that no x 
Writ be awarded for him to the Biſhop, yet he that doth recover may mx 
preſent, 46 Ed. 3. 14. but not before he hath recovered, if the Church 5 Wo 
be full. And if upon a Preſentment made, the Biſhop will admit and 
inſtitute his Clerk, and he be inducted, it is good ; for after Judgment the 
Incumbent is Debito modo amotus, and the Writ is not to remove the for- 
mer Clerk, but. is Non ob/tante reclamatione of the Incumbent, &c. and 
is but an Execution of the Judgment. Rudd v. The Biſhop of Lincoln, . 
Hutton 66. Trin. 13 Fac. Harris v. Auften, 3 Bulſtrode 38. and Mich. 1 
| 
| 


— U 
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12 Fac. B. R. Whiſtler v. Singleton, 1 Roll's Rep. 62. | 
If upon the Admiſſion and Inſtitution of the Clerk of him that reco- Patron may 
vers without a Writ to the Biſhop to remove the preſent Incumbent, the comer Sta 
firſt Clerk doth bring a Suit in the Court of Arches or Audience, as for che Biſhop. 
a Super-inſtitution, a Prohibition lies, and is grantable at the Prayer of : 
the Clerk of him that recovered; and this holds good, although that a 
| FRE Writ 
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Writ to the Writ of Error was brought upon the former Judgment ; for without a 
8 Writ to the Biſhop, the Patron may preſent, and the Inſtitution will be 
P no Super-inſtitution : But (as Coke ſaid) the firſt Incumbent doth conti- 
nue Incumbent de facto until the laſt Incumbent be inſtituted, Mich. 
12 Jac. B. R. Whiſtler v. Singleton, Rolls 1 Reports 62. And accord- 
ingly 'tis ſaid of him, Mich. 12 Fac. B. R. in Grange and Howlet's Caſe, 
Rollis 1 Rep. 61, That if the Incumbent be removed in a Quare Impedit, 
the Plaintiff ſhall not have the mean Profits, and that the Law is the 
fame in a Writ of Error; and by Coke, in Harris and Auſtin's Caſe, Roll's 
1 Rep. 212. the Incumbent againſt whom a Recovery 1s had, before a new 
Incumbent is admitted, or a Writ ſent to the Biſhop, may reſign, and 
then the Ordinary ſhall give Notice of ſuch Reſignation to the Patron 
that hath recovered ; or if the Patron that doth recover pleaſeth, it ſeems 
he may ſuffer the Clerk, againſt whom the Recovery 1s, to continue 
Incumbent for Life, notwithſtanding that the Patronage is reveſted 
in him that recovered by Judgment; by Coke, Dodderidge and Haugh- 
ton. | | 
How and But what is faid, that the Perſon that recovers may preſent, Cc. with- 
when the 4 2 out a Writ to the Biſhop, is true in the Caſe of the Plaintiff only when 
Ss” he hath Judgment againſt all that he hath made Defendants, 19 H. 6, 
68. 5. and in caſe he hath named the Incumbent in the Writ, if he was 
Incumbent before the Writ brought, for otherwiſe ſuch Incumbent ſhall 
not be removed ; and if the Patron in ſuch Caſe ſhould preſent his Clerk 
to the Biſhop, and the Biſhop ſhould inſtitute him, Sc. all is void, the 
Patron in ſuch Caſe recovering only the Advowſon, not the Preſentment, 
and ſo the Inſtitution is to a full Church. 9 H. 6. 56. 6. 25 
Writ. to When a Writ is awarded according to the Judgment, it is regularly to 
whom to be be directed to the Biſhop of the Dioceſe in which the Church is; and al- 
awarded. though the Biſhop be made a Defendant in the Writ, if in his Plea he 
| claims nothing but as Ordinary, upon which Plea Judgment is given a- 
gainſt him, with a Cæſſet Executio; and after Judgment is given alſo againſt 
the Patron, and a Writ to the Biſhop granted againſt him; yet this Writ 
may be directed to the fame Biſhop, although that he be Party to the Ac- 
tion, for that he is not found to be a Diſturber. Boſell's Caſe, 6 Coke 
51. New Entries 494. Or the Writ in this Caſe may (as it is ſaid) be 
awarded to the Metropolitan, becauſe the immediate Ordinary is Party 
to the Action, 8 H. 4.22.6. but there it was found that the Biſhop. had 
collated by Lapſe to the Church. Contra 5 H. 7.22. And ſo if the Writ 
be againſt the immediate Ordinary, upon that Reaſon only it ſeems that 
the Plaintiff is at his Election to have his Writ to him, or to the 
Metropolitan ; for when a Writ was brought againſt the Biſhop, Arch- 
biſhop, and other Defendants, (the Biſhop having admitted the Clerk 
of the other Defendants before the Writ, and not otherwiſe than ac- 
cording to his Duty) and the Archbiſhop pleaded, that he claimed no- 
thing but as Metropolitan ; and the Biſhop, that he claimed nothing but 
as Ordinary, and ſo the Biſhop no Diſturber, and the Archbiſhop equal- 
ly charged with him as Party, yet the whole Court, after ſeveral Mo- 
tions, was clear of Opinion, that the Party was at his Election, and 
that the Writ (as was done in this Caſe) was well awarded to the 
+4 Metropolitan, and only upon the Reaſon of the Biſhop's being made 
:" | Party in the Writ. Paſch. 14 Fac. B. R. Grange and Denny's Caſe, 
44 | 3 Bulſtrode 174. For which were alſo cited, 8 H. 4. fol. 22. Old Book 
| F Entries, fol. 278, and 478, and New Book of Entries, fol. 898, 501, 
$07, 505, and 599. 38 Ed. 3. fol. 12, Tenkins, Cent, 8, Caſe 36. 
— But 
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But it ſeems tate that the Biſhop ſhould loſe his Right of Inſtituting, Writ to the 


only by being named in the Writ wrongfully, and without Neceſſity. 2 
e. 9, If the Bi- 
When he that recovers hath had a Writ to the Metropolitan, he cannot Beize = 


afterwards have a Writ to the immediate Ordinary, and if the Writ be Inſtituting. 
awarded to the Metropolitan, and he doth certify that the Church is out of 17 Metropo- 
his Juriſdiction, and that the Biſhop is out of the Realm, and hath conſti- litan certifies 
tuted a Vicar General to do all Things for him, the Judges are not bound e 5 © 
to take Notice that he hath made a Vicar General, and till they are ſuffi- riſdiction, &c. 
ciently certified thereof, they cannot write to him, but to the Biſhop, 

who is the immediate Officer of the Court; by 7. horp. Br. Ab. Brief al 
 Evejq. 12. But if the Biſhop doth plead that he claims nothing but as 
Ordinary, and the Plaintiff doth not pray Judgment, but doth proceed for 
a Recovery againſt the Biſhop, and the Biſhop be found a Diſturber, the 
Writ ought to be granted to the Metropolitan, upon the Prayer of the 


Plaintiff. Temp. Ed. 1. 83, Contra 30. 2 Roll. Abr. 389. 


Or if the Biſhop hath collated by Lapſe, and a Writ being brought In what Cafes 


- againſt him and his Incumbent, the Biſhop doth plead that he claims no- e e 
thing but as Ordinary by Lapſe, hd the Incumbent doth plead the Biſhop's the Metro- 
Title by Lapſe ; the Plaintiff * ſhall upon his Prayer have the politan. 
Writ awarded to the Metropolitan. 19 Ed. 3. Quare Impedit 153. 
5 H. 7. 22. 8 H. 4. 22. 5. And ſo in al Caſes, when the Biſhop doth 
in his Plea make a Title to preſent, and Judgment is given againſt him, 
the Writ ſhall be awarded to the Metropolitan, or Guardian of the Spiri- 
tualties at the Prayer of the Plaintiff, Br. Ab. Brief al Eveſſ. 6. Temp. 
Ed. 1. 13. Contra 30, or to the Biſhop that is the Diſturber, if the 
Party will ; by Coke and Dodderidge, Paſch. 14 Fac. Grange v. Denny, 
1 Roll's Rep. 3 63, 397, and upon a Judgment by a Non ſum informatus, 
or Nihil fit the Writ ſhall iſſue to the Metropolitan, and not to the 
immediate Ordinary if the Writ be againſt him; by Brownl. and Goulds. 
1 Part 159, and by Hobart in Brickhead and The Archbiſhop of York's 
Caſe, Hob. 198. F. N. B. fol. 38. But if the Biſhop that doth make x the pigs 
Title in his Plea to collate be dead, and a new Biſhop be alſo made be- be dead, c. 
fore the Plaintiff recovering hath his Writ to the Biſhop, the Writ by 
the Judgment of the Court may be awarded either to the new Biſhop, 
or to his Metropolitan, at the Election of him that recovered, Mich. 
22 & 23 Eliz. C. B. Dyer 194, and ſo it may be directed to either, 
at the Election of the recoveror, if the Biſhop be a Diſturber and not 
dead. Grange and Denny's Caſe, Paſch. 14 Fac. B. R. 3 Buljt. 174. 
Fenkins, Cent. 8. Caſe 36. 

As the Writ to the Biſhop in theſe Caſes before put, may be awarded 1f Archbiſhop 
to the reſpective Metropolitan, and the Biſhop of the Dioceſe waived ; ſo EET 85 
if the Archbiſhop of Pr be found to be a Diſturber, the Writ may flurber 
iſſue to the Archbiſhop of Canterbury. Trin. 3 fa c. Roll's Abr. Part 2. 

P. 390. 16 Eliz. Dyer 327. Cotes Entry 49 
When a Biſhop's See is void, the Writ is to rected to the Guar- When a Bi- 
dian of the Spiritualties. Paſeh. 13 Exz. C8, Dyer 300. © Paſch, ops See. R 
14 Fac. B. R. in Grange and Denny's Caſe, 3 Bulft. 174. And when Be 
the Archbiſhop is Guardian of the Spiritualties of a Church, and the 
Archbiſhoprick is void, the Writ ſhall be ſent to the Guardian of the 
Spiritualties of the Archbiſhoprick. Mich. 6 Ed. 6. C. B. Henſlow and 
Staneſby v. The Biſhop of Sarum and Keble, Dyer 76. 6. And to if the 
inferior Ordinary be a Diſturber, the Archbiſhoprick being void, the Writ 
is to go to the Guardian of the Spiritualtie of the Archbiſhoprick. * 
4 6 | Ea. 1 
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Writ to the Ed. 1. 83. Roll's Abr. 2. p. 390. But if a Biſhoprick being void, the 
Biſhop, de. Writ is brought againſt the Archbiſhop as Guardian of the Spiritualties, 
IT Biſhop's and the Plaintiff hath Judgment by a Non ſum Inſormatus, and in the 
See is filled, mean Time the See where the Church is, happens to be filled, the Writ 
- ſhall be directed to the new Biſhop, for that he is the immediate Ordinary. 
| Mich. 5 Fac. C. B. Sir Thomas Pelham's Caſe, Roll's Abr. 2 Part 490, 

and Pelham's' Caſe, Noy 148. 22 Ed. 3. 13. But when the Writ was 

directed (the See being void) to the Dean and Chapter, as Guardian of the 

Spiritnalties, the Writ not being returnable, and before the Execution of 
To the new the Writ, a new Biſhop is made, it being doubted if the Dean and Chap- 


Biſhop, and ter's Authority to execute the Writ was not ceaſed ; it was held, that be- 


the Writ ma : . ; SY | ; : 
be returnable, Cauſe nothing was done in the Writ aforeſaid, another Writ might be a- 


warded to the new Biſhop, and that it might be returnable if it pleaſed the 
Party, Sc. Paſch. 18 Elig. C. B. Dyer 350. | 


Recovery to When a Perſon doth recover a Benefice that is a Donative, the Writ 


a Donatlye- ſhall go to him that ought to inſtall, or induct in that Caſe, or to the 
Sheriff, to put the Clerk into Poſſeſſion. No. Na. Bre. 48. a, 

If the Writ is awarded to a wrong Ordinary, as if to the Archbiſhop, 
when it ought to be directed to the immediate Ordinary, or to the Arch- 
biſhop of Canterbury, to admit to a Church within the Province of York 

Error quoad the Archbiſhop of Tork not being found a Diſturber, this is Error only in 
awarding of the Execution of the Judgment, and the Writ of Error is to be brought 
the wat. as to this only, and thereby the Judgment ſhall not be reverſed, but only 
quoad awarding of the Writ, &c. according to Coke, in Grange and Den- 
ny's Caſe, Paſch. 14 Fac. B. R. Bulſt. 3 Part 178. Trin. 3 Fac. B. 
per Cur. Roll's Abr. 2 p. 390. | - 
Upon Reco- And Note, That if a Trial for the Right of preſenting, be had before 
very in Wales. the Juſtices of the Grand Seſſions in Wales, they have Power to write to 
the Archbiſhop of Canterbury, as well as to the immediate Biſhop, to re- 
ceive the Clerk of him that recovers, if the Church be within his Pro- 
vince. Hill. g Car. Lort v. The Biſhop of St. Davids, Jones 232, and 
1 Cro. 342. | 7 
How the Bi- The Writ being awarded and brought to the Biſhop to receive the 


wp. hg Clerk of him that recovers, if the Church be void, or full only of a Clerk 


the Writ, that was Incumbent before the Writ brought, and who was made a De- 


fendant in the Writ, the Biſhop without doubt ought to admit the Clerk, 

for the Admiſſion of whom the Writ is brought; and ſo tho' the Incum- 

bent againſt whom the Writ was brought hath reſigned, and be admitted 

again before the Writ comes to the Biſhop. Accordingly, when upon a 

Recovery in a are Impedit, a Writ was awarded to the Biſhop, which 

was not returned, and an Alias thereupon did iſſue forth, upon which the 

Biſhop did return, that after Judgment given in the Quare Impedit, vis. 

after the Awarding of the firſt, and before the Awarding of the ſecond 

Writ, the ſame Incumbent, againſt whom the Action was brought, was 
preſented, inſtituted and inducted into the ſame Church, and fo the 

Church was full; in this Caſe it was adjudged, that the Return was not 

good, wherefore the Biſhop was fined Ten Pounds, and a Sicut alias 

awarded upon Pain of One Hundred Pounds. Mich. 28 Eliz. C. B. 

Moor and The Biſhop of Norwich his Cafe, 3 Leon. 138. the ſame Caſe in 

Goulds, 3. And if any that are named in the Writ do get their Incum- 

Recoveror's bent admitted, &c, pendente lite, the Clerk of him that recovers ought to 
3 be received by the Ordinary, ſuch Preadmiſſion notwithſtanding. Mich. 
3 Fac. Bofwell's -Caſe, Coke, Part 6. 51, Jenkins, Cale 7. Cent. 7. 

Booton v. The Biſhop of Rocheſter, Hutt, 24. And ſo if the Writ be 
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brought - againſt the King's Incumbent, who is only inſtituted, and "ig Recovery in 


Quare Jm- 


dant the Writ, another is inſtituted and inducted upon the King's Pre- gedit 


ſentment ; yet the Plaintiff having a Writ to the Biſhop, his Clerk ought 
to be received, becauſe the King's ſecond Clerk cometh in under the Title 
of the Plaintiff, Mich. 3 Fac. Bofavell's Caſe, 6 Coke 51, So when (the 3 * 
King having preſented for Simony) a Recovery was had againſt the Simo- Sy. 8 
niacal Patron, and upon a Writ to the Biſhop he returned, that before 
the Writ accepted, (viz. after Judgment) the Church was full by Preſent- 
ment out of the Court of Wards, becauſe Livery was not ſued, &c. it 
was ſaid, that if in this Caſe the Ordinary had returned another preſented 
by Simony, under the Great Seal, and that the former Preſentment was 
by the latter revoked, it had been good; for it is an Execution of the 
Judgment, and may be pleaded in Abatement of the Writ. But as this 
Caſe was, it was agreed by two Judges only then preſent, that the Judg- 
ment ought to be executed, and that the Biſhop ſhould have Day to 
amend his Return, and not that a new Writ ſhould be awarded. Hill. 


4 Car. C. B. Sir John Hall's Caſe, Hetly 130. 5 

But if a Stranger, that is, he who is no Party to the Writ, doth pre- Where a 
ſent his Clerk pendente lite, it ſeems, as hath been before ſhewed in this 3 oy 
Chapter, that no Writ ſhall be awarded to admit the Clerk of him that 4, IS. 
recovers, before a Scire Facias ſued againſt him that is got into the Facias ought 
Church; for when upon a Qzare Impedit by A. againſt B. upon the Jurys wa ag 
finding that the Church was full of the Preſentee of a Stranger pendente Sr. 
lite, Judgment was given in this Manner — Ideo conſideratum eft quod 
præœdictus A. recuperet verſus prefatum B. preſentationem ſuam ad Ec- 

cleſiam prædictam que modo plena exiſtit de prefato C. ex prœſentatione, 
pendente Brevi prœdicto de Quare Impedit inter ipſum A. & prefatum B. 

& damna ſua, &c. & habeat Breve prefato Epiſcopo quod non obſtante 
reclamatione ſua aut reclamatione prædiati C. & B. ſeu eorum alterius, licet 

idem C. ad Eccleſiam prædictam pendente Brevi predifto admiſſus, inſtitutus 

& in eandem Eccleſiam inductus exiſtit, eumdem C. ab Eccleſia prædicta re- 

mogeat ac ad Ecclefiam illam ad praeſentationem ipſius A. idoneam per ſonam 
admittat. And upon this Judgment, a Writ of Error was brought by Error for want 
B. againſt A. viz, by him againſt whom the Judgment was given, againſt of Se Fee. 
him that had the Judgment, becauſe a Writ was awarded to remove him 

that came in pendente lite, that was no Party to the Suit, and that without 

any Scire Facias ſued againſt him; and Popham, Fenner and Williams 

held it to be Error, for thereby Judgment is given againſt a Stranger who 
is no Party to the Suit, ſo that he is to be removed without Anſwer. 

Mich. 3 Fac. B. R. Lancaſter v. Lowe, 2 Croke 92. Mich. 6 Ed. 6. 

Dyer 77. Contra, Co. Ent. 265. Mich. 14 Car. 2. B. R. Hall v. Broad, 

1 Sid. 93. And according to this, when (the Church being litigious) the Church liti- 


gious, and 


Ordinary had refuſed both Clerks, and one Patron, by bringing a Duplex A OA 
Querela, had got his Clerk admitted by the Metropolitan, and pendant == %" ap 


the Duplex Querela, the other Patron recovered againſt the Biſhop in 

a Quare Impedit, which was brought before the Duplex Querela com- 
menced, and upon this Recovery had a Writ to the Metropolitan, where- 

upon his Clerk alſo was inſtituted and inducted, and takes the Profits of 

the Glebe; whereupon the firſt Clerk brings his Action of Treſpaſs. 

And it was firſt agreed, that it was a good Return upon a Writ to the 

Biſhop of Quare non admiſit, that before the Receipt of the Writ the Return of 
Church was full, and. that upon ſuch Return by the Biſhop, a Scire Be den 
Facias ſhall iſſue forth, and then the Trial ſhall be between the Incum- © 2 


bents, upon the Plea in the Scire Facias; but where the ſame Biſhop doth 
not 
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| Becovery in not make any 0 upon FR Writ, be OE -— * induct the 


4.5 Im- Clerk, there is no Cauſe of a Scire Facias, but the two Incumbents in 
WW Poſſeflory Actions may try their Rights at Codimon Law; and when a 
Poſſeſſory Action is brought, and it doth appear to the Court in whom 
the Right is, the Judgment in the Poſſeſſory Action of Treſpaſs, &c. 
ſhall be with the Right; and it was adjudged in this Caſe, upon Con- 
ference and Reſolution of all the Juſtices, that the Entry of the ſecond 
Incumbent was good without a Scire Facias, Hill. 41 Elia. Bennet 
v. Edwards, Moor 572. 
Biſhop excu- But as Coke reports the Caſe of Lancaſter and Loa, which in his 
= * Reports he calls Boſwell's Caſe, tis ſaid, that when it is found Ex Officio 
by Law. that the Church is full of the Preſentment of a Stranger to the Writ pen- 
dent the ſame, and it doth not appear whether the Stranger hath a better 
Title than he that recovers ; vet ſuch Perſon ought to have a general 
Writ to the Biſhop, and the Biſhop ought to execute it, prevail who can, 
and he cannot return upon the Writ directed to him, that the Church is 
full of another, for no Iſſue can be joined between the Recoveror and 


him, for he hath no Day in Court. . And altho' that the third Perſon 


And the Par- bags Right, yet the Biſhop is excuſed, becauſe he hath his Warrant by 


their Rights Proceſs of Law, and then the Parties may try their Rights as the Law 
frl—egquireth. Mich. 13 Fac. Beoſwell's Caſe, 6 Coke 51, and by Hobart, 
Paſeb. 17 Fac. Sir William Elvis and The Archbiſhop of York, Taylor and 
Biſhop, Hobart 320. Hill. 4 Car. C. B. Sir John Hall's Caſe, Hetley 
130. And Jenkins following Coke in Boſivell's Caſe, faith, That altho' 
the Clerk of a Stranger be admitted, &c. pendente lite, yet the Clerk of 
Clerks to try him that recovers ſhall alſo be admitted, and they two in Treſpaſs, Eject- 
their Right. ment, or Affize ſhall try their Right. Jenkins, Cent. 7. Caſe 7. But 
Boſwell s Caſe in this Point, as hath been before ſhewed, is denied to be 
Law. I Sid. 93, and by Hobart, if in ſuch Caſe a Writ be awarded 
to the Biſhop, Non obftante reclamatione of the Defendant, the Biſhop 
ſhall receive the Clerk of the Plaintiff without diſputing the Right of the 
Plaintiff, or of him whoſe Clerk was firſt in the Church, and that he that 
hath the better Right ſhall retain the Benefice, ſo that the other's Inſtftu- 
tion and Induction ſhall be null, Brickhead and The Archbiſhop of York's 
Caſe, Hobart 200, 201. 

80 when a Recovery was had for the King upon the Title of Simony, 
and pendente lite, another had got the Living by a Preſentment under 
the Seal of the Court of Wards, and the Biſhop returned that the Church 

Of Returns, was full as aforeſaid ; it was ſaid, that theſe Returns, that the Church was 


that the full before the Receipt of the Wri it, are always riiled to be inſufficient, 
Church was 


full before and that the Biſhop ought to execute the Writ when it comes to him. 
1 of Hill. 4 Car. C. B. Sir John Hall's Caſe, Heth 130. Jenkins, Cent. 1. 
the Writ. Caſe 47. Booton v. The Biſhop of Rocheſter, Hutton 24. And yet a Caſe 


was to this Effect, a Qyare Impedit was brought againſt the Ordinary, 
Patron, and J. S. Clerk, and found for the Plaintiff; and further ex 
Officio Curie, that the Charch was full of the ſaid J. 5. of the Preſent- 
ment of the ſaid Patron, as the Defendants had pleaded, upon which the 
Juſtices of NV: prius gave Judgment for the Plaintiff according to the Sta- 
tute of Meſim. 2, and awarded a Writ to the Biſhop, requiring him, gued 
licet Eccleſia Plena þ fit de praaitto J. S. vel non, to remove the aid W 
Record of Mg non obſtante reclamatione, &c. but this Writ was not returnable, as was 
Prins remover ſaid, and the Record was removed into the Common Pleas, and there the 
a new Writ Plaintiff had another Writ to the Biſhop, Sicut alias, and returnable in 


Sicut alias Bank as it ought, (2 Inft. 424, 425, ) upon which ſreand Writ the Biſhop 


! = 
made return- returned, 
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returned, that pendant the Quare Impedit, and before the Judgment, it Becovery in 
was found by Commiſſion De Melius inguirend, that the Advowſon, Ge. 9 Am- 
was held of the Queen in Capite, and that the Title to preſent. was then ,RAXg 
in her, who had preſented her Clerk to the Church then alſo void, Wemn's * 
and which had been void by the Space of three Months before the eee 
Delivery of the firſt Writ to him, which Clerk he had admitted, G. the Writs 
and the Church is now full, ſo that he could not execute this, nor ſerved. 
the other Writ, Sc. And in this Caſe (being well debated) by the better 
Opinion of the Court, the Ordinary was not ſtopped to make this Return 
of the Title of the Queen, and of the Plenarty of the Church of her 
Incumbent, by any Thing contrary in the Record, becauſe the Biſhop is 
not Party, nor privy to the Verdict, nor to any Plea that doth acknow- 
ledge the Plenarty of the Church, by which, &c. But if the Matter be 
falſe, which the Biſhop doth. return for his Excuſe of not ſerving the two 
Writs, the Plaintiff may have his Quare non admiſit; and alſo the Plaintiff 

may have a Scire Facias againſt the firſt Incumbent and him that came 
in pendente lite, to have Execution, and ſo the Title of the Queen ſhall 
come into Debate, Paſch. ꝙ Eliꝝx. Dyer 21, 260. In this Caſe, I ſup- 
poſe, the firſt Clerk was not inducted, and ſo the Church remained open 
to the King's Preſentee, elſe his Inſtitution, &c. muſt be void. And ſee 
the Opinion of Juſtice Tw:/dex mentioned before, that the Clerk of him 
who is no Party to the Action, ſhall not he removed by a Writ to the 
Biſhop, but a Scire Facias ought in ſuch Caſe to be awarded againſt ſuch. 
Clerk. Hall v. Broad, 1 Sid. 9%, ” To 

So 'tis faid, that when a Common Perſon doth recover, and hath a Church full 
Writ to the Biſhop, if the Ordinary doth return, that the Church is full oxi 
of his Collation before the Writ received, it is good. Sir Jo Hall's 
Caſe, Hill. 4 Car. C. B. Hetly 1320. 

Yet when a Quare Impedit was brought againſt Parſon, Patron and Where the 
Ordinary, and pendent the Writ, the Parſon reſigned, and the O:dinary ogg | 
gave Notice to the Patron, and afterwards the Ordinary for Lapſe preſent- Perſon, tho 
ed the ſame Clerk that had reſigned, the Plaintiff in the Qyuare Impedit a new Title, 
having Judgment to recover, it was held that the Incumbent ſhould be re- 
moved (and by conſequence that the Biſhop ſhould admit the Clerk of 
him that recovered,) becauſe he is the Perſon againſt whom the Recovery 
was had, altho' he came in by a new Title by Lapſe. L. 5 Ed. 4. 115, 

116, vouched in Moor and the Biſhop of Norwich's Caſe, Mich. 28 Elis, 
C. B. 3 Leon. 138. But it ſeems to be otherwiſe, as is before 

ſhewed, if another Clerk had been collated ; and yet why the Biſhop, 
if a Title by Lapſe was in him, ſhould loſe it by collating ſuch Clerk, 
I fee not, if there be no Fraud or Practice in the Caſe. And Hobart 
ſaith, that if a Perſon, having Right to preſent to an Advowſon, doth 
not preſent when the Church is void, nor is any Way diſturbed, and 
yet either before the fix Months paſs, or before the Biſhop doth collate, 


doth bring a Quare Impedit againſt the Biſhop, and then the Biſhop doth Quare Impedit 


collate in his due Time for Lapſe (as he holds in this Caſe he may) Þ:9vght and 
and pleads Ne diſturba pas, or that he claims nothing but as Ordinary, collates. b 
yet when ſuch Patron hath a Writ to the Biſhop, the Biſhop (ſaith he) 
may perhaps be compellable to admit the Clerk of the Plaintiff in Obe- 
dience to the Writ, and yet it ſhall not work a Removal of the Biſhop's His Clerk 
Clerk, but he ſhall retain the Benefice, as having the better Right, ſhall retain. 
Brickhead and The Archbiſhop of York's Caſe, Mich. 15 Fac. Hob. 200. 

So if the Church being litigious, the Biſhop doth refuſe both Clerks, 
and being made a Defendant in the Writ, doth plead the general Plea, 
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| Quare non yet if he doth collate for Lapſe pendente lite, although the Plaintiff doth 


Gs ray his Writ to the 'Biſhop, and recovering hath it, and the Biſhop 
Kew he ea doth admit his Clerk, yet the Biſhop's Collatee upon Trial 
pong - may peradventure hold the Benefice as having good Title, altho' the 
. a 2 Biſhop was made a Defendant. See Chap. 24. 
Upon the whole Matter, altho' the Preſentee of a Stranger be admit- 
Adviſable for ted pendente lite, or the Biſhop hath collated pendente lite, it is adviſable 
the Biſhop to for the Biſhop to execute the Writ when it comes to him, becauſe it is a 
Writ. che Queſtion, whether in either Caſe he may refuſe, and no Prejudice can be 
to him by admitting; whereas if the Biſhop doth refuſe to admit upon the 
Receipt of the Writ, and doth make a Return of the Writ, with ſuch 
Reaſon of his Refuſal which ſhall not be allowed by the Court, the 
Biſhop may be fined, as was done, Mich. 28 Eliz, C. B. Moor and 
The Biſhop of Norwich's Caſe, 3 Leon. 138. where the Biſhop for making 
an ill Return upon the Writ not executed, was fined Ten Pounds, and a 
Sicut alias awarded upon Pain of an Hundred Pounds. 80 
A Quare wn Alſo if the Biſhop doth not admit the Clerk of him that recovers 
e = upon the Writ brought, the Writ of Quare non admijit doth lie againſt 
him. Fill. ꝙ Car. B. R. Cort againſt The Biſhop of St. Davids, 1 Croke 
342. So 'tis faid, that when the Biſhop did refuſe to admit the King's 
Clerk upon a Writ directed to him, the King brought a Qyare non admit 
againſt the Biſhop, who counterpleaded the Title of the King, and plead- 
ed that he (before the King had his Judgment) had collated by Lapſe, 
the ſix Months being then paſt: Notwithſtanding this Plea, it being found 
againſt the Biſhop, another Writ was awarded to the Biſhop, and the 
Temporalties of his Biſhoprick were ſeiſed into the King's Hands for the 
Contempt. But fee Articuli Cleri, Stat. 25 Ed. 3. cap. 6, by which the 
Biſhop ſhall be fined, and the Temporalties of the Biſhop ſhall not be 
ſeized at this Day in ſuch Caſe, 25 Ed. 3. 22. TFenkins, Cent, 1, 
Cafe 47. | 3 
But generally, if a Qyare non admiſit be brought againſt the Biſhop, 
for that he doth refuſe to admit the Clerk of the Patron that hath Judg- 
That the ment, it is a good Plea for the Biſhop to ſay, that the Church is litigious 
Church is li- betwixt the Plaintiff and a Stranger; for then the Biſhop is not bound to 


"819%. receive the Clerk of either Party, and the Recovery may be without Title, 


oed Plea, | 
1 by Fraud. But it is no Plea for the Biſhop to ſay, that the Church 


is litigious betwixt the Plaintiff and Defendant in a Quare Iimpedit, for the 
Recovery determines the Matter betwixt them, of which the Biſhop is 
to ke Notice. 7 FH. 4. 26, 34 H.6, 41, 47 Ed. . 11, 
Alſo if the Biſhop admit and inſtitute the Clerk, and makes Letters to 
the Archdeacon to induct him, this being pleaded, is a good Excuſe in a 
Pare non Admiſit, without ſaying that he is inducted, for the Plaintiff 
ſhall have his Suit in the Spiritual Court againſt the Archdeacon, if he 
refuſe to indut. 38 H. 6. 16. 
Quare non ad. This Writ of Quare non admijit is to be brought in the County * 
miſt, where. the Refuſal is, and not where the Church is. 38 H. 6. 14. 


No Prote- And in a Qzare non admijit a Protection doth not lie, becauſe it is 
ction. grounded upon a Quare Impedit, in which, and in a Darrein Preſentment, 


a Protection doth not lie for the imminent Danger of a Lapſe. 1 Iiſt. 
131. 4. So it is a good Excuſe for the Biſhop in a Writ of Qyare non 
admiſit, to ſay, that the Clerk hath not made any Requeſt to be admit- 
ted. Kelw. 71. 
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CHA P. XXIX. * 
pedit, &c. 


WEN Ng 


Of Writs of Error upon Judgments in Quare 
Impedit, and a ze of Darrein Preſent- 


ment. 


Fter Judgment is given upon a Ryare Impedit, or an Aſſize of In Error a- 

Darrein Preſentment, he againſt whom it is given may bring his Ping cr ff 
Writ of Error upon the Judgment, if he be not ſatisfied therewith : But tion ought: 
before a Writ of Error be brought againſt the King when he doth recover, d be. 

a Petition ought to be made to the King by thoſe who would bring the 
Writ of Error, that they may bring the ſame ; and upon Liberty granted, 
they may proceed to impeach the Judgment. 23 Ed. 3. 22. PFenkins, 

Cent. 1. Caſe 47. And by Popham, the Court ought not to proceed 
to the Examination of the Errors without ſuch Petition made to the 
King; and ſaith, that was the Caſe of one Mordant, where an Infant 
levied a Fine to the Queen, and thereupon brought a Writ of Error ; and 
afterwards, by the Reſolution of all the Judges, the Proceedings there- 
upon were ſtayed. Trin. 36 Eliz. B. R. Queen and Buckberd's Caſe, 
1 Leon. 152. See 10 H. 4. 4, and Hurlſton's Caſe, 2 Leon. 194. 

But this, as is ſaid, is to be intended where the Writ of Error is for If it be for 
Error in the Subſtance of the firſt Judgment; but if it be for Error in the Fo in Sub- 
Meſne Proceſs, or any collateral Matter, and not in the Body and Sub- 5 
ſtance of the Judgment, the Attorney General in his Diſcretion may grant 
Leave to bring a Writ of Error without Petition made to the King. 

Savile, Caſe 203. fol. 131. 

If a Judgment be given by the Juſtices of Np prius at the Aſſizes, Error upon 
yet the Writ of Error is to be directed to the Chief Juſtice of the Com- Ms 
mon Pleas, or King's Bench, &c. where the Action was brought, and whom di- 
from whence the Writ of Niſi prius iſſued; for the Record after the Judg- vected. 
ment given is returned, and is remaining there. Mich. 18 Fac. Shirley 
v. Underhill, Hutt, 41. Mich. 6 Ed. 6. Dyer 76, 

A Quare Impedit is brought againſt the Biſhop and another Defendant, By a Biſhop 
the Biſhop pleads that he claims nothing but as Ordinary; upon which 8 
Judgment is given againſt the Biſhop, with a Ceſet Executio, for that ge 
claims nothing but as Ordinary, and after that Judgment 1s given alſo 
againſt the other Defendant, The Biſhop, in this Caſe may join with the 
other Defendant in a Writ of Error to reverſe this Judgment, he being 
Party to the Action: For (faith Wray) the Biſhop hath Loſs by the Judg- Becauſe the 
ment, in that thereby the Writ ſhall be to the Archbiſhop for Admiſſion 0 Haga 
and Inſtitution, and ſo he is outed of his Juriſdiction in that Part. 
Mich. 29 & 3o Eliz. B. R. The Biſhop of Glouceſter and Savacre's Caſe, 

3 Croke 65, and 3 Leon. 176. 80 Paſch, 36 Ehz. B. R. Pipe v. The 
Queen, 3 Croke 324. Biſhop and 

If a Juare Impedit be brought againſt the Biſhop, Patron and Incum- — 
bent, and the Patron doth die ee lite, and yet Judgment is given and ſevered 
againſt them all, and then a Writ of Error is brought by the Son and in Error by 


the Son and 


Heir, who is alſo Executor of the Patron, if the Biſhop and Incumbent . 
be Writ of Error 
did well lie. 


Judgment on 
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bh ———— 


Erroz in 


be named with kim in the Writ of Error, they may be ſummoned and 


Quare Am⸗ ſeyered; for as Summons and Severance ſhall be in a Rare Impedit, ſo in 


pedit, &c. 


a Writ of Error upon it. And although it was moved in this Caſe, 


Judgment in 


C. B. Error 


in B. R. Fu- 


per ſedeas a- 


warded. 


Errors may 
be aſſigned 
upon a Scire 
Facias for to 


5 have Execu- 
tion. | 


Where in 
Darrein Pre- 
ſenimeni a 


that ſuch Writ of Error was not well brought, for that the Plaintiff in 
it had no Cauſe to bring a Writ of Error as Heir, or as Executor ; for 
he could not have it as Heir, becauſe the Inheritance was not touched in 
that Action, for that the Queen being Plaintiff claimed only by Lapſe, 
and fo affirmed the Inheritance to be in him; and as Executor he could 
not bring it, becauſe he had no Damage, for that the Teſtator had pre- 
ſented, and the Incumbent was in the Church : And here all the Loſs is 
to the Incumbent, and he could not reverſe the Judgment, for that he 
was ſevered. But the Court held, that the Writ of Error did well lie, for 
that it is to maintain the Incumbent in the Church, and the Incumbent, 
altho' he were ſevered, ſhould of Neceſſity have Judgment to be reſtored ; 
for the Judgment is intirely to be reverſed, and the Incumbent may well 
enter for that by the Reverſion there is no Record of the Recovery againſt 
him. Paſch. 36 Eliz. B. R. Pipe v. The Queen, 3 Cro. 324. 

If a Judgment be given in the Common Pleas in a Quare Impedit, 
and a Writ is thereupon awarded to. the Biſhop for the Party who 
recovers, and afterwards a Writ of Error is brought in the King's Bench 
upon that Judgment, the Court of Common Pleas may award a S8. 


perſedeas to the Writ awarded to the Biſhop, and fo may the King's 


Bench do alſo, 
And where a Writ of Error is brought, and the Defendants therein 


do ſue a Scire Facias to the Sheriff againſt the Plaintiffs in the Writ 
of Error to have Execution, for that they were too flow in the Aſ- 
ſignment of Errors, the Plaintiff in the Writ of Error may aflign 
Errors upon this Scire Facias, as well as upon a Scire Facias ex parte 
Qerentis ad audiendum Errores, becauſe this Scire Facias brought by the 
Defendant, is in a Manner in Nature of a Scire Facias to aſſign Errors, 
altho' there be not any ſuch Word in it; and 'tis ſaid, that they have not 
any other Courſe or Words in ſuch Writs, Mich. 6 Ed. 6. Dyer 76, b. 
Tenkins, Cent. 5. Caſe 36. 

But if in an Aſſize of Darrein Preſentment Judgment is given for 
the Plaintiff, and a Writ is thereupon awarded to the Biſhop for him, 


Writ of Error and alſo a Writ to inquire of the Damages, and after Writ of Error is 


is no Super- 
ſedeas to the 
Inquiry of 

Damages. 


Damages up- 
on judgment 
affirmed in 
Error. 


brought upon the principal Judgment; this is not any Superſedeas to the 
Writ to inquire of the Damages, but the Sheriff may ſerve and return it 
notwithſtanding. Roll's Abr. 2. p. 491. But if a Man doth recover in 
a Quare Impedit in the Common Pleas, and after this is removed into the 
King's Bench by a Writ of Error, a are Incumbravit doth lie, altho' 
that it doth not lie without a Judgment, for that it is a new Original, 
and is a common Plea in itſelf. Roll's Abr. 1. p. 537. 

If a Writ of Error be brought, and the firſt Judg ment be affirmed, 
Damages are to be againſt the Plaintiff in the Writ Sf Error. 3 
dingly, a Judgment in a Qyare Impedit being given for the Plaintiff, and 
the Value of the Church found to be Eighty Pounds per Annum, and this 
Judgment being afterwards affirmed upon a Writ of Error, it was moved 


according to the Statute 3 H. 7. c. 10, which appoints Damages and 


Coſts to be allowed where Writs of Error are brought pro Dilatione 
Executionis, The Court awarded that the Defendant in = Writ of Error 
ſhould have Damages for a Year (during which Time the Writ of Error 
was depending) according to the Value of the Church found by the 


Verdict; and ſo they awarded him Eighty Pounds, beſides Coſts. Mich. 
4 Car. 
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4 Car. B. R. Knee 1 Croke 145. Mich. 7 Ed. 6. Dyer 77, But Erroz in 

if Judgment be given for the Defendant, and that Judgment be at- 1 g6 An 
firmed upon a Writ of Error brought, the Defendant ſhall not have LENSES 
Coſt expended in the Writ of Error, upon the Statute of 3 H. 7, for Wie Juog- 
the Statute is, where Judgment is given againſt the. Defendant or Te- fendant is at. 
nant, and he to delay Execution brings a Writ of Error, and the firmed in Er- 
Judgment is affirmed, that he ſhall have Coſts for delaying his Execu- . 
tion. But in this Caſe, Judgment is given for the Defendant, and no 
Execution 1s to be awarded againſt him, ſo is out of the Statute, 
Hill. 10 Car. B. R. Bowton v. Nicholls, 1 Croke 401, but Mich. 19 
Car. 2. B. R. Conner and Exam's Caſe, 2 Keb. 266, 287, there the 
Court ſeemed to be of a contrary Opinion, and that the Statute ought 
to be liberally expounded.. And if the Biſhop and Incumbent do bring 
a Writ of Error, and do not prevail in it, but the Judgment is affirmed, 
a Levari Facias ſhall be awarded againſt them to the Archbiſhop of 
the Province, or Sede Vacante to the Guardian of the Spiritualtics, for 
the Damages and Coſts given againſt them, Jenkins, Cent. 5. Caſe 36. 
But Note, that the Plaintiff in the Writ of Error ſhall not recover 
Damages. 

If Judgment be given in a Qyare Impedit, and a Writ of Error is bee 
brought, upon which the firſt Judgment is affirmed, altho' that the latter firmed, al- 
Judgment be erroneous, yet the firſt Judgment remains good and perfect chough the 
in itſelf, and ſhall not be impeached for any Error in the ſecond Judg- roneous. 
ment ; ſo altho' that the Judgment in a Ryare Impedit, given by the If Judgment 
Statute of Weſt. a, for the Damages, be erroneous and reverſed, yet the v5 e- 
Judgment given to have a Writ to the Biſhop, being the Judgment at the Judgment pro 
Common Law, ſhall ſtand good. Hill. 32 Eliz. B. R. Specot's Cale, _ * 
5 Co. 57, 1 Roll's Abr. 776. But if a Man doth recover in a Quare © 
Impedit, and hath a Writ to the Biſhop, and after doth recover againſt 
the Biſhop in a Qyare non admiſit, if the Judgment given in the 2yar? 

Impedit be after reverſed, the Judgment in the Quare non admijit ſhall be 
reverſed alſo, altho it ſcems to be for the Contempt to the King, 1 Ro/!'s 
Abr. 777, for that it is grounded upon the firſt Judgment, and cannot 
ſtand without it. 

If the Jury give Damages and Coſts ha no Coſt ought to be given, Error aided 
becauſe the Statute doth not give them, and after Judgment is entred ue 
uod nullo habito reſpectu of the Coſts, the Court doth award that he ſhall =? 
recover the Damages without any Releaſe of the Coſts ; this ſpecial Entry 
ſhall aid the Error. Paſch, 14 Fac. B. R. Grange v. Denny, 1 Roll's 
Ar. 784. 
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" Stn C H A P. KNX. 


Of Remedies on Refuſal of Induction; and 
of a Vi Laica removenda, and Spolia- 
tion. | 


Remedy a- Aving declared what Remedies, both in the Eccleſiaſtical and Tem- 

guar the * poral Courts, the Law doth afford a Clerk preſented to a Benefice, 

Eh in caſe the Biſhop doth refuſe to give him Inſtitution thereunto; In- 

duct, and re- duction being next to follow, as neceſſary to the making of a Clerk com- 
fuſetk. pleat Incumbent of his Church, I come to ſpeak of the Remedies the 
Law doth give him againſt the Perſon that is to induct him, or give him 


Poſſeſſion of his Benefice, in caſe he doth refuſe to perform what apper- 
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tains to his Office in that Part. | 
Remedy in As to which the Common Law doth declare, that the Clerk may 
oj | 8 have his Remedy againſt the Archdeacon (whoſe Office it is for the moſt 
i | Damages, or Part to give Induction) in the Spiritual Court, to which he is ſubject, 
4 by Action on 38 H. C. 16. and there may force him to do his Duty, if he cannot 


+ DN good Cauſe for his Refuſal, but no Damages can there be recovered; 

| . but an Action of the Caſe may be brought at the Common Law againſt 
the Archdeacon, &c. if he refuſe to induct. Par/on's Law, c. 14. Ford 
and Hoſhin's Caſe, Hill. 12 Fac, B. R. 2 Croke 369. 2 Bulſt. 306. 
Mich, 12 Tac. Pole v. Godfrey, Moor 835, and by Haughton in the ſame 


p 3 = 
r 
e 


m ire or 
<a 0 ny. Ex 


4 Caſe, Bulft, 2 Part 264, the fame Caſe, 1 Roll's Rep. 63. Roll's 
nj Abr. 1, p. 108. But by ſuch Action at Common Law, Induction can- 
= not be inforced to be made, but only Damages recovered upon the Neglect 
15 or Delay of him that is to induct. 15 8 5 

= C If a Sheriff will not put the Clerk of the King into Poſſeſſion of a 

A 4 | free Re wh it is ſaid that a Qyare Impedit lies againſt the Sheriff. 14 H. 

= 4163 7 

= i Where Patron And let it be noted, That the ſame Courſe that is to be taken by 
„ of a Donative Patron of a Benefice Preſentative, when he 1s uſurped upon, may alſo 
7 ae a be taken by the Patron of a Donative, in caſe his Church be filled by Uſur- 
5 Writ, as Pa- pation; for ſuch Patron may have his Qzare Impedit preſentare ad Eccle- 
5 tron Preſen- fam, and declare upon the ſpecial Matter, as is ſhewed before, Chap. 22 


1 Wl and 23, or his Writ of Right, as his Caſe ſhall require. 1 Inf, 344. a. 
Parſon's Counſellor 20 5. But I ſuppoſe that theſe Writs are neceſſary 

5 be brought, but at the Election of the Patron, for that a Church Donatiy 
cannot be ſo filled by Preſentation, Inſtitution and Induction, as to hinder 


= the Patron to prefer his Clerk to the ſame, for that Inſtitution and In- 
i duction in ſuch Caſes are void; and although an Uſurper doth put in 
0 his Clerk by Donation, yet that will not prevent the true Patron, but 
338 terks to try that he may put in his Clerk alſo, and then the two Clerks ſo preferred 


W DD 5 Right, ſhall try their Rights in an Action of Treſpaſs, or Ejectment: But 
A 5 if the true Patron pleaſe, he may in ſuch Caſes admit himſelf out of 
3 Poſſeſſion, and bring (as hath been ſaid) his Qyare Impedit, or Writ of 
"i ST: Right. LY 

IM Where the If the Authority of the Perſon who made the Mandate to the Arch- 


© 1. . : 
5 1 = deacon, &c. to induct, be determined by Death or Removal, Induction 
| made 


determined, 


as fd... that Py „ 80 — — — 
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made after by Virtue of that Authority is null and void; for it fo is Ui Laica 
ſaid to have been held in the Caſe of one S7aznſby, who was preſented 2 
to the Rectory of Miſſenden, and admitted and inſtituted by the Arch- 

biſhop, who was then Guardian of the Spiritualties, ratione vacationis 

ſedis Gloceftr”, and the Archbiſhop alſo directed a Mandate to the Mandate to 
Archdeacon for his Induction, whe made a Mandate to two Clerks to To Clerks. 
induct the ſame Stainſby into the ſaid Church; but before Induction 

had, a Biſhop of Glocefter was elected and conſecrated, and then In- 

duction was made by Virtue of thoſe Mandates. It was adjudged that 
the Induction was void, for that the Authority of the Archbiſhop was 
determined by the Conſecration of a new Biſhop, and conſequently the 
Induction made by Virtue of that Authority after it was determined was 

void. But this Judgment, as tis ſaid, was afterwards reverſed by a Writ 

of Error in the Exchequer-Chamber. Mich. 29 Car. 2. B. R. Robinſon 

v. Woolley, Sir Tho, Jones, Rep. 78. 1 Vent. 3og, 319. 3 Keb. 747, 

821. 2 Lev. 199. | „ 

If an Archdeacon, or other Perſon authorized to give a Clerk In- Where the 


duction, and coming to do his Office be kept out of the Church, or if ee 
a Clerk be kept out of the Parſonage-Houſe by Lay-men, the Writ of lies. 
Vi Laica removenda lies for the Clerk, and this Writ is to be obtained 

in the Court of Chancery, either by the Certificate of the Biſhop within 

whoſe Dioceſe or Juriſdiction the Church is; or it may be had there, 

upon a Surmiſe made thereof by the Clerk himſelf without the Biſhop's 
Certificate. And this Writ is to be directed to the Sheriff of the 
County to remove the Force, and if need be, to raiſe the Pofſe Comi- 

tatus to his Aſſiſtance, and to arreſt and impriſon the Perſons that make 
Reſiſtance, and to make Return of the Writ into the King's Bench, in 

which Court the Offenders ſhall be fined and puniſhed for the Force. 

But the King's Bench, as is ſaid by one Book, cannot award Reſtitu- 

tion upon any Affidavit of Expulſion by Force, but the Writ in ſuch 

Caſe ought to be returned into the Chancery, or taken off the File in 

the King's Bench, if returned there, and put upon the File in the 
Chancery: (Qy@re, How this can be?) And then upon Affidavit there, 

that the Sheriff by Colour of a Writ hath removed one, and put ano- 

ther into Poſſeſſion, a Writ of Reſtitution is awardable. F. N. B. fol. 53. Writ of Re- 
Reg. of Writs, fol. 59 and 60. Trin. 4 Jac. Bird v. Smith, Moor 981. _ wy 
Hill. 14 & 15 Car. 2. Le Roy verſ. March, &c, 1 Sid. 101. 1 Keb. F? 
438. But in Robins and Agmondeſham's Caſe, Moor 462, there Reſtitution 

was awarded by the King's Bench, the Writ being returned there; and I 

ſuppoſe the Practice and Experience is to have Reſtitution awarded out of 

that Court, =O. f 

After a Clerk hath obtained Admiſſion, Inſtitution and Induction, 

whether by the free Act of the Ordinary, or by Courſe of Law, either 

in the Eccleſiaſtical Court, or at Common Law ; then to maintain ſuch 

his Right or Poſſeſſion, the Law in ſome Caſes doth give him Remedy in 

the Eccleſiaſtical Court, viz. a Spoliation. 33 H. 6. 24. But this is a Of spoliation. 
Remedy only to be uſed againſt another Incumbent, or pretended Incum- 
bent of the ſame Church, who is admitted and inſtituted upon the Preſen- 

tation of the ſame Patron that preſented the former Incumbent, or of 
ſome other claiming under him; fo that the Right of Patronage doth not 

come into Debate in the Spiritual Court. As if a Parſon be created a 

Biſhop, or hath taken a ſecond Benefice incompatible, ' and withal hath 

a ſufficient Diſpenſation to retain his former Benefice, if the Patron doth 


reſent another to his Benefice, who is inſtituted and inducted, as ſuppo- 
„ | {ing 
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* | 5 Writ ok ſing the Church to be open to his Preſentment, a Spoliation lieth for the 
1 — 42 eh firſt Clerk. F. N. B. fol. 36. But if the Ordinary hath inſtituted and 


ſtration. inducted my Clerk, and after doth collate and induct a Clerk of his own, 

Dei de no Spoliation lies for my Clerk, but he ought to try his Right by Aſſize, 
oth Clerk. Treſpaſs, or Ejectione Firme, at the Common Law. 26 H. 8. ;.——— 

| Or if Leflee for Years of an Appropriation doth, when the Vicarage is 
void, preſent to the Rectory with the Biſhop's Conſent, whereby the 

Parſonage and Vicarage are united, and ſo remain for ſeveral Years, yet the 
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= . Appropriator ſhall not be relieved by Spoliation, but at Common Law. 
4 44 Ed. 3. 33. And it is faid, that Parſon imper/onee, or Appropriator, 
. may have a Spoliation as Incumbent, and a Writ of Right of Advowſon 
4 as Patron, 38 H. 6. 19, yet it ſeems that a Spoliation cannot in any 
* Caſe lie for an Appropriator, for if an Incumbent be preſented by the Ap- 
3  propriator himſelf, he is the only Incumbent, and the Appropriation diſ- 

. ſolved; and if he be preſented by a Stranger, the Right of Patronage muſt 

ts then come in Queſtion, becauſe the Appropriator muſt be Patron when. 
N | 


the Appropriation is made. 38 H. 6. 19. 


1 f Proceedings When a Spoliation is brought, and doth not lie in the Caſe, the Pro- 
= ay 2 1 ceedings in the Eccleſiaſtical Court may be ſtayed by a Prohibition, 38 H. 
3 6. 19, or by Tndicavit, as the Caſe may be. 44 Ed. 3. 33. 

1 Sequeſtration, When a Spoliation is brought to try which of two Perſons inſtituted 
= upon bel, is the rightful Incumbent of a Parſonage or Vicarage, or after Sentence 
5 given againſt one of the Parties, who hath appealed, it is uſual for the 


Eccleſiaſtical Judge, at the Petition of either of the Parties, alledging that 
Controverſy and Oppoſition is about the collecting the Profits, to Decree, 
| that the Fruits of the Church be ſequeſtred, and to commit the Power 
A Sequeſtra- of collecting them to the Church-wardens, or ſome others of the ſame 
e Pariſh, firſt taking Bond of ſuch Perſons, whereby they ſhall be obliged 
Church. war- to collect and keep the Tithes for the Uſe of him that ſhall be found to 
dens, Sc. have the Right, and to render a juſt Account when called thereunto. 
And the Judge is alſo wont to appoint ſome Miniſter to ſerve the Cure 
for the Time that the Controverſy ſhall depend, and to command thoſe to 
whom the Sequeſtration is committed, to allow ſuch Salary as he ſhall 
aſſign out of the Profits of the Church to the Parſon that he Orders to 
attend the Cure; and thoſe to whom this Sequeſtration is committed, are 
to cauſe the ſame to be publiſhed in the reſpective Churches in the Time 
of Divine Service. After the Suit is determined, the Sequeſtration is to 

: be taken off, and the Profits collected to be reſtored to him that prevails 
1 at Law, vis. in Specie, if they remain ſo, or if not, the Value of them. 
If the Sequeſtrators refuſe to do this, they are to be compelled to do the 
If the Se- ſame by the Eccleſiaſtical Court; and if they ſhall, being called there- 
5 unto, delay to give an Account, the Judge uſeth to deliver to the Party 
account, &c, grieved the Bond given, with a Warrant of Attorney to ſue for the Penalty 

thereof to his-own Uſe at the Common Law, 
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The Miniſters Duty in reading the Com- 
mon Prayers, adminiſtring the Sacraments, 


&c. 


Hr hath been ſhewed by what Means a Perſon may make him- 

ſelf the lawful Incumbent of an Eccleſiaſtical Benefice. The fol- 

lowing Chapters are to declare the Effects of ſuch Incumbency, that is, to 

what Duties the Clerk thereby is obliged by Inſtitution, and what Benefits 

| he is to receive by Induction. 15 „ 
He that is Incumbent of a Benefice with Cure (though it be only by Ad- 14 Car. 2. 
miſſion and Inſtitution) hath thereby not only the Authority, but is alſo 3 
under an Obligation to perform all the Offices of a Miniſter to the People Cure by Inſti- 


belonging thereunto. And it is enacted by 14 Car. 2. c. 4. That all and wien only, 


is to perform 


ſingular Miniſters in any Cathedzal, Collegiate, oz Pariſh Church au 0fices of 
oz Chapel, oz other Place of Publick Mozſhip, within this Realm Miniſter. 
of England, Dominion of Wales, and Town of Becwick upon Tweed, 

hall be bound to ſay and uſe the Mozning Pꝛaper, Evening Payer, 

Celebzation and Adminiſtration of both the Sacraments, and all 
other the Publick and Common P2ayer, in ſuch Ozder and Foꝛm 
as is mentioned in the ſaid Book annered and joined to this pzxe- 
ſent Aﬀ, and intitled, The Book of Common Prayer, and Adminiſtra- As mentioned 
tion of the Sacraments, and other Rites and Ceremonies of the Church, in the Book 
according to the Uſe of the Church of England; together with the Pfal- os, r 
ter or Pialms of David, pointed as they are to be ſung or ſaid in Cnurches: e 
And the Form or Manner of Making, Ordaining and Conſecrating of Bi- 
ſhops, Prieſts and Deacons: And that the Pozning and Evening 

P2ayers therein contained, ſhall upon every Lozd's Day, and upon 
all other Days and Occaſions, and at the Times therein appointed, 
be openly and ſolemnly read by all and every Miniſter o2 Curate, in 
every Church, Chapel, oꝛ other Place of Publick Wozſhip, within 
this Realm of England, and Places afozeſaid. | 

P2ovided, That the Penalties in this Ack ſhall not extend to the Parole 
Fozeigners oz Aliens of the Fozeign Refouned Churches, allowed S. excextes. 
02 - 8 | ks by the King's Pajeſty, his Heirs and Succeſſo2s, 
in England. Es 

This Clauſe of this Statute doth make it the Duty of every Miniſter, As to reading 
obliged to officiate in any Place of Publick Worſhip, to ſay and uſe the the Common 
Morning and Evening Prayer; as to which, from the ſaid Clauſe, theſe * 
Things may be noted: : 

_ Firſt, That if the whole Morning and Evening Prayer, or all the If one, Ec: 
Prayers appointed to be read by the Book of Common Prayer on every be omitted. 
Sunday and Holy-day, and upon any Occaſion, both in the Morning and ries =. 
Afternoon of ſuch Days, without the Omiſſion of any one, or Part of 
any one of them, Sc. be not read, the Offender is puniſhable by this 
Statute, and Stat. 1 El. cap. 2. 
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= Common Secondly, That not only the Morning, or the Evening, but both Morn- 
alk . ing and Evening Prayers, at the Time appointed, are to be read by eve- 
q # Das | He muſt read ry Miniſter obliged to officiate in every Church, Chapel, and Place of 
= both Morning Publick Worſhip, every Sunday and Holy-day, &c. From which it fol- 
1 and Evening „ | e 

1; Prayers, lows, That no Miniſter that hath two Benefices, can by himſelf alone 


ſupply both his Cures ; or if he hath but one Benefice, can ſerve that 
with another as Curate; or if his Benefice hath a Chapel of Eaſe belong- 
ing to it, in which he is bound to ſay Divine Service, or to provide one 
to ſay it, can by himſelf in Perſon officiate in both; nor can any one Per- 
ſon be a Curate in two Churches, unleſs ſuch may ſatisfy the Law by 
reading both Morning and Evening Prayers at each Place, which cannot 
well be done; nor may a Miniſter read Morning Prayer at one Church, 
The Otdi and evening Prayer at another Church or Chapel, by the Allowance of the 
nary cannot Ordinary, for he cannot diſpence with Acts of Parliament; neither can he 
CEE ſerve one Cure on one Sunday, and another Cure on the next ; nor can 
111 ſtrictly ſpeaking, at any Time neglect to read either Morning or Even- 
ing Prayer in his Church; however, not unleſs his Neglect be neceſſary, 
but ſhall be ſubject to Puniſhment by this Statute, and Stat. 1 El. cap. 2. 
Ouere, con- Thirdly, Every Miniſter in any Church, as it ſeems, is as much bound 
cerning the to ſay Morning and Evening Prayers on every Holy-day, and on the Fifth 
* 5 ons of November, the Thirtieth of January, and on the Twenty-ninth Day of 
5 wy May, as on the Lord's Day; but Qy@re, for thoſe Forms of Prayer ap- 
ſcribed for So- pointed to be read on thoſe Days, are no Part of the Book of Common 
e . Prayer, but added to it by the King's Order: And the Obligation of Mi- 
But note, niſters to read ſuch Forms of Prayer, as have been, or ſhall be occaſion- 
8 = ally preſcribed for any Solemn Days of Faſtings or Thankſgiving, ſeems to 
chores be founded, not ſo much on any expreſs Law or Statute, as on the Equity and 
Miniſter ſhall Reaſon of the Thing, that extraordinary Occaſions ſhould be ſupplied with 
Je ron 5 ſpecial and extraordinary Forms, which may be ſaid to be Appornted but 
ſtanding in not Enacted, and rather Allowed than Ordered. Yet they may not only 
the ſame, uſe be ſafely uſed, without Treſpaſs upon any Act of Uniformity, but being 
.. drawn up by the Biſhops of the Church, and recommended by the King's 
Vid. pen. Authority, and containing nothing contrary to the Eſtabliſhed Forms of 
Divine Service, they ought to be uſed at the proper Times by every Mi- 
niſter : And though there is no Statutable Penalty for ſuch Neglect or O- 
* miſſion, yet ſuch Contempt of Authority may undoubtedly be puniſhed by 
i | other legal Ways. Some have thought that there is a Proviſo made for 
_ authorizing ſuch extraordinary Forms of Prayer in the Rubrick after the 
Implication Nicene Creed, where it is ordered, that Nothing ſhall be proclaimed or pub- 
what Things /z/hed in the Church during the Time of Divine Service, but by the Mini- 
. 5 fler ; nor by him any Thing but what is preſcribed in the Rules of the Book, 
5 N or enjoined by the King, or by the Ordinary of the Place: This latter Part 
of the Exception does imply, that any Thing in itſelf Lawful and Honeſt, 
injoined by the King, or Ordinary, ſhall be, or at leaſt may be Pub- 
liſhed, or Read; and eſpecially ſuch Forms, as by joint Authority of 
5 King and Ordinary are appointed on ſuch particular Occaſions. And 
„ further, the very Acts of Parliament which ordain a Publick Thankſgi- 
* e ving on the ſtated Days, do imply that ſome Proviſion ſhall be made for 
1 Do a proper Form adapted to the Occaſion of the Day; as in the Act for a 
£18 Thankſgi- Publick Thankſgiving to Almighty God every Year on the Fifth of Novem- 
bo ving on the ber, it is enacted, That / and fingular Miniſters in every Cathedral, and 
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| | i 1 Pariſh Church, ſhall always upon the Fifth Day of November ſay Morn- 
* ing Prayer, and give unto Almighty God Thanks for this moſt happy Deli- 
O 


q b verance, But how ſhall the Miniſter give Thanks? in any arbitrary Form 
| 
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or Manner, of his own deviſing, or not rather in ſuch common Form as — El 
his lawful Superjors ſhall preſcribe to him ? 8 it 
Fourthly, Note, That a Miniſter is bound to ſay nd uſe the Morning Celebration Wo 
and Evening Prayer, and the Celebration and Adminiſtration of both the ae Sacra- ms 
Sacraments, in ſuch Order and Forin as is mentioned in the Book of Com- N | 
mon Prayer; fo that, ſtritly ſpeaking, if in reading the Morning and Wo 
Evening Prayers, he ſhall ſtand or fit when he is directed to kneel, or =O 
kneel or fit when he ſhould ſtand, or ſhall read them in other Order BY 
than is appointed, or ſhall omit any Thing that is appointed to be read 1 
on certain Days, or miſplace the Prayers in reading them, or read in one + 
Day what is appointed to be read on another, or do not celebrate and ad- my 
miniſter the Sacraments in ſuch Order and Form as is appointed, he is 1 
puniſhable by this Law. Wo 
_ Fifthly, Not only Miniſters of Parochial Churches, but alſo all Mini- Miniters off. 1 
ſters, that by their Places are to officiate in any Cathedral, or Collegiate clating in Ca- 1 
Churches or Chapels, or other Places of Publick Worſhip, (excepting 5 bl 
ſuch Proteſtant Diſſenters as are provided for by the Statute of 1 W. & M.) Churches, MM 
if Morning and Evening Prayer be not read by them, or ſuch of them Y* puniſh: a 
whoſe Part is to read the ſame, &c. in ſuch Order and Form as is ap- Ns Wl 
pointed, are puniſhable by this Law. And alſo all, as well Biſhops as ,,. Biſhops i 
others, that do read Morning and Evening Prayers in any of them, cele- may be — 
brate the Sacraments, Confirm, give Orders, Marry, &c. although that Tranſgreſſors, . 1 
they do any of theſe Things for others obliged by their Places to do the a 
ſame, if they perform them not in ſuch Order and Form as is appointed 1 
by the Book of Common Prayer, &c. are Tranſgreſſors of this Law. it 
And in Churches where there is a Vicar indowed that is Preſentative, 0 
and a Parſon alſo that is Preſentative, it is ſaid that the Vicar, and not 1 
the Parſon, hath the Cure of Souls, 5 Ed. 2, Quare Impedit 10 v, per Paſt. HP 
But I conceive, that the Parſon hath alſo the Cure habitually, although 1: 
the Vicar actually, who is in Subſidium Rectoris, and is to perform the 144 
Duty, and - puniſhable upon a Neglect: And fo are Curates of beneficed Curates of 1 
Miniſters lawfully abſent from their Charges, if (being duly admitted to beneficed aj 
be Curates of a Church by the Ordinary) they, whilſt they remain Cu- Miter: 1 
rates, neglect duly to read both Morning and Evening Prayers; for ſuch ft 
Curates are Miniſters in the Churches where they ought to ſerve, and are 1 
expreſly named in the Statute. And in ſuch Caſe, I ſuppoſe, that the In- 4 
cumbent of the Church is not puniſhable, if Divine Service be neglected a 
by the Curate, whilſt he remains ſuch ; but Qz@re, for that the Charge ef 
of "the Souls remains upon the Fncambent. However, if the Curate doth 1 
read the Prayers, the Incumbent is excuſed, that is, unleſs the Miniſter 1 
doth reſide on his Benefice, as will be ſhewed. {| 
Note; The Canons, which preſcribe the Qualification and Duty RE un a 1300 
Curates, are chiefly theſe two. lating to Cu- 1 
rates. 1 
CAN. XLVII Abſence of beneficed Men to be ſupplied by Curates a | 


that are allowed Preachers. 


Every beneficed Man licenſed by the Laws of this Realm, upon urgent 
Occaſions of other Service, not to reſide upon his Benefice, ſhall cauſe his Gre 
to be ſupplied by a Curate, that 1s, a ſufficient and licenſed Preacher, if 
the Worth of the Benefice will bear it. But whoſoever hath two Benefices, 
ſhall maintain a Preacher licenſed, in the Benefice where he doth not refide, 
except he OR himſelf at both of them uſually. 
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dc AN. XLVIII. None to be Curates, but allowed by the Biſhop. 


No Curate, or Miniſter, ſhall be permitted to ſerve in any Place, with- 
out Examination, and Admiſſion: of the Biſhop of the Dioceſe, er Ordinary 
of the Place having Epiſcopal Juriſdiction, in Writing under his Hand and 
Seal, having Reſpect to the Greatneſs of the Cure, and Meetneſs of the 
Party. And the ſaid Curates, and Miniſters, if they remove from one 
Dioceſe to another, ſhall not: be by any Means admitted to ſerve, without 
Teſtimony of the Biſhop of the Dioceſe, or Ordinary of the Place, as afore- 
ſaid, whence they came, in Writing, of their Honeſty, Ability, and Confor- 
mity to the Eccleſiaſtical Laws of the Church of England. Nor any ſhall 

erve more than one Church or Chapel upon one Day, except that Chapel be 
a Member of the Pariſh Church, or united thereunto ; and unleſs the ſaid 
Church or Chapel, where ſuch a Miniſter ſhall ſerve in two Places, be not 
able, in the Judgment of the Biſhop or Ordinary, as aforeſaid, to maintain a 
Curate. | £ T7049 | 


The Defendant libelled againſt the Plaintiff, Vicar of NM. for that, that 
whereas by Cuſtom, Time whereof, &c. he was obliged by himſelf, or ſome 
other Perſon, to ſay Divine Service in the Chapel of Chalbury, for which 

he received ſuch a Recompence ; nevertheleſs, he had neglected to do it, 
&c. The Plaintiff, to have a Prohibition, ſuggeſts, that all Cuſtoms and 
Preſcriptions are triable by the Common Law; but does not deny, nor 

traverſe, the Cuſtom. And Mr. Harcourt for the Plaintiff argued, that 
the Vicar is not compellable of Common Right to ſay Divine Service in 
any Place but the Mother Church; and therefore this being a Cuſtom, 
to charge the Vicar againſt Common Right, it ought to be tried at Com- 
mon Law, If in Fact ſuch a Cuſtom be found, the King's Bench will 
rant a Conſultation, : 1 e 
Holt, Chief Juſtice, ſaid, that he was not of Opinion, that this being 
a Duty incumbent upon the Plaintiff by Preſcription barely of itſelf is ſuf- 
ficient Ground for a Prohibition, eſpecially {ſince the Preſcription is not 
traverſed in the Suggeſtion ; for it is an Eccleſiaſtical Right, to bind an 
Eccleſiaſtical Perſon to an Eccleſiaſtical Duty: And if the Eccleſiaſtical 
Duty be neglected, the Parſon who is guilty of the Neglect may be ſued 
for it in the Spiritual Court, though the Duty began by Cuſtom. And 
it is the very Point of Villiam's Caſe, 5 Co. 72. b. 73. a. b. where the 
Vicar of Alderbury was obliged upon a Cuſtom to celebrate Divine Service, 
5 by himſelf or ſome other Perſon, in the Chapel of $7. Fohn within the 
=_ Manor of Woolaſton, for the Lord of the Manor and his Tenants ; and the 
al Lord brought Caſe againſt the Vicar for Negligence in celebrating Divine 
A Service in his Chapel for ſuch a Time; and it was held, that it would 
1 not lie; but that the Remedy was, to ſue the Vicar in the Court Chriſtian, 
„ becauſe Eccleſiaſtical Perſons are more ſubject to the ſaid Courts than Lay- 
. men are. If this was a Preſcription to affect Laymen, perhaps it might 
. have another Conſideration; but it is a mere Eccleſiaſtical Duty, and might 
1 . have a legal Commencement by the Conſent of all Parties, as by Compo- 
4; 8 LOS ſition. If the Vicar for a Sum of Money undertook to do Divine Service, 
| and an Act was made in the Eccleſiaſtical Court by the Conſent of all 
1 Parties; that would have bound the Vicar and his Succeſſors before the 
13 | 1 Eliz. cap. 2, And therefore, becauſe it may have commenced by an 
Eccleſiaſtical Act, the Defendant may have his Remedy for the Neglect 


in the Court Chriſtian, And it is upon the ſaid Reaſon, that notwith- 
I | _ ſtanding 
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ſtanding the Opinion of Coke, 2 Inſt. 491. where a Suit was in the Eccle- Socks 
fiaſtical Court againſt a Parſon, &c. for a Penſion by Preſcription, - no Pro- 
hibition is grantable, though the Preſcription was denied. See 1 Vent. 3, | 
120, 265. 8 | Es | 

Gould? Juſtice, agreed, and ſaid, that he would cite a ſtronger Caſe, 
I. Jones 230. Halſey v. Halſey, where a Preſcription was alledged for a 
Way to carry his Tithes through a Cloſe called S. and for ſtopping of it 
the Defendant libelled againſt the Plaintiff in the Ecclefiaſtical Court; 
whereas in fact the Way by Preſcription was through a Cloſe called W. 
and for that, that Preſcriptions for Ways ought to be -tried at Common 
Law, &c. and upon Demurrer to the Declaration, a Conſultation was 
awarded, by the Opinion of the whole Court. So a Parſon may ſue for 
a Modus in the Spiritual Court. Holt, Chief Juſtice, ſaid, that if the Caſe 
in Jones had now come in Judgment in this Court, it would be queſtion- 
able, becauſe it charges the Frechold of another Man. The Caſe of a 
Modus is, as Juſtice Gould ſays, if the Modus is admitted; but if the De- 
fendant ſays that it 1s leſs, and inſiſts upon it, it muſt be tried at Com- 
mon Law. The Rule made to ſhew Cauſe why a Prohibition ſhould not 
be granted was diſcharged, Ex relatione m'ri Jacob. 1 Ld Raym. 578, 
579. David Jones v. Stone. 129 8 | 


S:xthly, Note, That though by the aforeſaid Clauſe of the Statute, eve- That che Or- 
ry Miniſter in every Church, Chapel, and Place of Publick Worſhip, is 8 "mg 
bound openly, and ſolemnly, to read the Morning and Evening Prayer Neglect. 
contained in the Book of Common Prayers, &c. upon every Lord's Day, 
and upon all other Days and Occaſions, and at the Time therein appointed, 
for the Neglect of which alſo the Ordinary may puniſh, though the an- 
tient Service be altered, 1 Iſt. ꝙ 5. b. yet by the ſaid Clauſe, no Miniſter To what 
is obliged to adminiſter either of the Sacraments, to ſolemnize Marriages, ae oY 
viſit the Sick, bury the Dead, church Women; nor is any Biſhop obliged Miniſters are 
thereby to confirm the Baptiſed, or to conſecrate, or ordain any one to be net obliged 
a Biſhop, Prieſt or Deacon, and therefore not puniſhable by this Statute Po" Fel- 
for the Neglect of any of theſe Offices, but only when he doth perform, 
celebrate or adminiſter either of the Sacraments, he is to celebrate and 
adminiſter them in ſuch Order and Form as is mentioned in the Book 
of Common Prayer ; and when he doth perform any of the other Duties, 
to ſay and uſe ſuch Prayers as are appointed by the ſaid Book to be uſed 
at the Performance of any of them, in ſuch Order and Form, as the faid 


Book doth appoint. 


Note; The Celebration of Sundays and Holy-days, and the Form of Di- Canons for 
vine Service to be uſed on them, are alſo provided for by theſe whole- 3 
ſome Canons of the Church. | — and Ho- 

| Iy- days. 


CAN. XIII. Due Celebration of Sundays and Holy-Days. 


All manner of Perſons within the Church of England ſhall from hence- 
forth celebrate and keep the Lord's Day, commonly called Sunday, and other 
Holy-Days, according to God's holy Will and Pleaſure, and the Orders of 
the Church of England preſcribed in that Behalf; that is, in hearing the 
Ward of God read and taught, in Private and Publick Prayers, and ac- 
 knowleaging their Offences to God, and Amendment of the ſame ; in recon- 
ceiling themſelves charitably to their Neighbours, - where Diſpleaſure hath been; 
By | p 4 FE; | | in 
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Land in Pentimis receiving the Communion by the Body and Blood of Chrif: in 
. vifting oF the Poor and Sick, uſing all goaly and ſober Converſati on. 


CAN. XIV. The * Form of Divine Service to be uſed on 
Sundays and Holy-Days. 1 : 


The Common Prayer ſhall be ſaid or ſung diſtinctly and neverentl upon 
fuch Days as are appointed to be kept Holy by the Book of Common Prayer, 
and ' their Eves, and at convenient and u ul Times of thoſe Days, and in 
ſuch Place of every Church as the Biſhop of the Dioceſe, or Eccięſigſtical 
Ordinary of the Place, ſhall think meet for the Largeneſs or Straitneſs of 
the ſame, ſo as the People may be moſt edited. All Miniſters ſhall likewiſe 
obſerve the Orders, Rites and Ceremonies preſcribed in the Book of Common 
Prayer, as well in reading the Holy Scripture, and ſaying of Prayers, as 
in Adminiſtration of the Sacraments, without either diminiſhing, in regard 
of Preaching, or in any other Reſpect, or adding ny Ti 1 in the Matter 


or Form thereof. 


14 Car. 2.4. And as concerning an Incumbent of a Church who is reſident, and 
As to an In. keeps a Curate, it is farther enacted by the Authority aforeſaid, Tha in 


cumbent e all Places where the pꝛoper Incumbent of any Parſonage, o2 Alcakage 
keeps a Cu- 02 Benelice with Cure, doth refide on His Living, and keeps a Cu- 
TT rate, the Jncumbent himſelf in Perſon (not having fome lawful 
_ Impediment to be allowed by the Oꝛdinarp of the Place) ſhall once 
_ lat the leaf) in every Month, openly and publickly, read the Com- 
3 mon Pzapers and Service, in and by the ſald Book pꝛelcribed, and 
(it there be Occaſion) adminiſter each of the Sacraments, and o- 
ther Rites of the Church, in the Pariſh Church oz Chapel, of oz 
N belonging to the ſame Parſonage, Uicarage 02 Benefice, in ſuch 
- 6: Ozder, Manner and Fozm, as in and by the ſaid Book is appoint- 
= ed, upon Pain to fozfeit the Sum of Five Pounds, to the Uſe of 
| the 1Poo2 of the Pariſh fo2 every Offence, upon Convitton, by Con- 
= keſſion, o2 P2oof of two Credible Witnefſes upon Dath befoze two 
= Juſtices of the Peace of the County, 02 Town Coxpozate where the 
== Dffence ſhall be committed, (which Path the ſaid two Juſtices are 
= 1 hereby impowered to adminiſter) and in Default of Payment within 
a ten Days, to be levied by Diſtrels and Sale of the Goods and 
= Chattels of the Offender, by the Warrant of the ſaid Juſtices, by 
_ the Church-wardens oz Dverlſeers of the Pooz of the ſaid Parich, 
= 1 rendzing the Surpluſage to the Party. Stat. 14 Car. 2. c. 4. 

. To 2dminiter So that though in other Caſes the Statute doth not oblige Miniſters of 
| the Sacra- Churches to adminiſter the Sacraments, and uſe other Rites appointed 
=_ | 3 in the Book of Common Prayer, but ſeems only to direct the Miniſter ; 
"4 yet by this Clauſe, the Miniſter that is reſident upon his Cure, is bound as 
- well to adminiſter the Sacrament once every Month, as alſo to perform 

all other Rites, as to Marry, Bury, &c. if there be Occaſion, as to read 
the Prayers; otherwiſe he is ſubject to the Penalty mentioned in this Clauſe, 

8 To whom he Though not by the aforeſaid Statute, yet by the Rubrick, a Miniſter 
11 is ro admini- muſt ſay and uſe the Celebration and e ee of both the Sacra- 
a ae ments, as is mentioned; and yet thereby he is not bound to adminiſter 
the Lord's Supper to all Perſons whatever they be : For firſt, none are to 
be admitted to the Holy Communion, until ſuch Time as they be con- 

firmed, or be ready and deſirous to be confirmed : See Rubrick, in the Or- 


der for the —_ ation of the Lord's Supper, er Holy Communion. — 
For 
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For by the Quier: fs the Adminiſtration of the Lord 8 8 it is Or- Low's ; 
dered, That if any one be an open and notorious evil Liver, or hath 2 


done any Wrong to his Neighbour by Word or Deed, ſo that the Congrega- © -. 


tion be thereby offended, the Curate having Knowledge thereof, ſhall call 
him, and advertiſe him, that in any wiſe he preſume not to come to the 
Lord's Table, until he bath openly declared himſelf to have truly repented, 
and amended his former naugbiy Life, that the Congregation may thereby be 
ſatisfied, which before were offended, and that he hath recompenced the Par- 


ties to whom he bath done Wrong, or at leaſt declare himſelf” to be in full 


Purpoſe ſo to do, as ſoon as he can conveniently. 

The ſame Order ſhall the Curate uſe with thoſe betwixt whom he per- Not to the 4 
ceiveth Malice and Hatred to reign, not ſuffering them to be Partakers of — On 
the Lord's Table, until he know them to be reconciled: And if one of the 
Parties ſo at Variance be content to forgive, from the Bottom of his Heart, 
all that the other hath treſpaſſed againſt him, and to make Amends for that 
be himſelf hath offended, and the other Party will not be perſuaded to a 


godly 225 but remain ſtill in his Frowardneſs and Malice, the Miniſter 


in that Caſe ought to admit the penitent Perſon to the Holy Communion, 


and not him that is obftinate. Provided that every Miniſter ſo repelling 


any, as is ſpecified in this or the next precedent Paragraph of this Ru- 


brick, ſhall be obliged to give an Account of the ſame to the Ordinary 
within fourteen Days after at the fartheſt; and the Ordinary ſhall proceed 
againſt the offending Perſon according to the Canon. 


The Canons which provide for the more regular Adminiſtration of the Cuhdis re. 
Lord's Supper are theſe, of which the Titles follow : . - y_ to the 
Lord's Sup- 
T. 
CAN. XX. Bread and Wine to be provided Oe every Communion. 5 
AN. XXI. The Communion to be thrice a Year received. 
N. XXII. Warning to be given before-hand for the Communion. 
N. XXIII. Students in Colleges to receive the Communion Four Times 
Year. 
CAN. XXIV, Copes to be worn in Cathedral Churches by thoſe that ad- 
miniſter the Communion. 
C AN. XXVI. Notorious Offenders not to be admitted to the Communion. 
C AN. XXVII. Schiſmaticks not to be admitted to the Communion, 
C AN. XXVIII. Strangers not to be admitted to the Communion. 
C AN. XXIX. Fathers not to be Godfathers in Baptiſm, nor Children 


not Communic cants. 


There ſeems to be a common Error in Perſons to be qualified for any Errors in 


. Perſons to be 
Office by receiving the Sacrament of the Lord's Supper, according to the qualified for 


Order of the Church of England, to challenge an abſolute Right of Ad- Offices by re- 


miſſion to it, and to pretend that an Action upon the Caſe may be ceiving the 


brought againſt thoſe Miniſters who refuſe to adminiſter unto them, and Rent 


will not allow the Miniſter a Liberty to inquire into their Fitneſs to re- 34, 35. 


ceive it. The Perſons to be thus qualified preſent. themſelves to communi- Sed. 1 Kb. 


947, contra 


cate, either, 1/7, More regularly to their own Pariſh Prieſt; or, 2dly, To ghee a Man 


ſome e Miniſter. If to their own Parith Prieſt, = has as much is bound to 


Right by Rubrick, to ſuſpend his Miniſtration to any Magiſtrate, , rs nncer 


cer Elect, as to any of his meaneſt and moſt private People, if he can EMA” 


give the ſame Reaſon for rejecting of him. Or if the Perſon to be qua- 
lified offer to communicate with ſome other Parochial Miniſter, ſuch Mi- 
niſter may perhaps more juſtly refuſe to admit him, becauſe, 1f, No 

Prieſt 
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Low's Ptrieſt is obliged to adhinifice he Samet to any but his own People 
e, committed to his peculiar Charge, and may decline admitting any 
That a Pa. Foreigner or Stranger; beſides, ſome faithful and conſciencious Miniſters 
rochial have much doubted, whether they ought to admit thoſe Perſons to the 
proenger Pg Holy Sacraments for a legal Qualification, who come only to ſerve that 
ting a Fo. Turn, and who at other Times live in a negative Separation, abſenting 
org themſelves from the Church, and the holy Offices of it; or perhaps in a 
85 poſitive Schiſm, joining themſelves to ſome ſeparate Congregation. This is 
certainly a moſt ſcandalous Practice in theſe Lay-perſons, who can thus 
dare to mock God, and play with the Holy of Holies in Religion. And 
even thoſe Clergymen who connive at this Hypocriſy of Communi- 
cants, may be thought in ſome meaſure Partakers of thoſe other Mens 
Sins, and help to proſtitute Sacraments. To prevent this and other Miſ- 
chiefs, it is highly expedient, that the good Rule in Rubrick ſhould be 
better obſerved ; So many as intend to be Partakers of the Holy Communion, 
| ſhall ſignify their Names to the Curate, at leaſt ſome Time the Day before. 
Notice by the When a Miniſter doth intend to adminiſter the Lord's Supper, he is to 
Miniſter. give Warning for the Celebration thereof upon the Sunday, or ſome 
Holy-day immediately preceding, which he is to do after his Sermon, 
or Homily ended: And then alſo he is to read one of thoſe Exhortations, 
as the Rubrick in the Communion-Service doth direct to be read at ſuch 
Time, according as he ſhall ſee Cauſe, 
Not tobe When the Day prefixed by the Miniſter for his adminiſtring of the 
denied with- Sacrament doth come, the Miniſter ſhall not without lawful Cauſe deny 
Gaſs. the ſame to any Perſon that will devoutly and humbly deſire it. Stat. 
1 Ed. 6. cap. 1. 
Yet it is ordered by the Rubrick in the Communion-Service, That 
there ſhall be no Celebration of the Lord's Supper, except there be a 
conventent Number to communicate with the Prieſt accordi ng to his Diſere- 
tion; and i, there be not above Twenty Perſons in the Pariſh, of Diſcre- 
tion to receive the Communion, yet there ſhall be no Communion, except 
four (or three at the leaſt) communicate with the Prieſt. 
To be admi- When the Sacrament is adminiſtred by any Prieſt, it is-to be admini- 
N ſtred in both Kinds, that is to ſay, of Bread and Wine, except Neceſſity 
otherwiſe require. Stat. 1 Ed. 6. cap. 1. And the Bread and Wine for 
the Communion ſhall be provided by the Curate, and the Church-war- 
dens, at the Charges of the Pariſh; and to take away all Occaſion of 
Diſſention, and Superſtition which any Perſon hath or might have con- 
cerning the Bread and Wine, it ſhall ſuffice that the Bread be ſuch as 
is uſual to be eaten, but the beſt and pureſt Wheat Bread that conve- 
niently may be gotten. And if any of the Bread and Wine remain un- 
conſecrated, the Curate ſhall have it to his own Uſe; but if any remain 
of that which was conſecrated, it ſhall not be carried out of the Church, 
but the Prieſt, and ſuch other of the Communicants as he ſhall then call 
to him, ſhall immediately after the Bleſſing reverently eat and drink the 
| ſame. 
For the Com- Tt is moſt regular, and expedient, that the Sacrament of the Lord's 
=" "il of the gupper be received by Perſons that are to receive the ſame in their 
Pariſh-Church, or other Place of publick Worſhip, and not in Private 
Houſes: But if a ſick Perſon be not able to come to the Church, and 
yet is deſirous to receive the Communion in his Houſe, then he muſt 
give timely Notice to the Curate, ſignifying alſo how many there are 
to communicate with him, (Which ſhall be three, or two at the leaſt) 


and having a convenient Place in the fick Man's Houſe, with all Things 
I neceſſary, 
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neceſſary, ſo {ade that the Cũrate may reverently nister, he ſhall Baptiſm, 
there celebrate the Holy Communion, Rubrick for the Communion of 
the Sick. | 

From which note, That if the fick Perſon be able to come to the When nor due 
Church, or doth not ſignify how many are prepared to communicate ice, &. 
with him, or if there be not two at the leaſt to communicate with him, 
or if he have not Things neceſſary for the Celebration thereof in reverent 
Manner, the Curate is not bound to adminiſter it, yea, he is bound 
not to adminiſter it, which alſo may be collected from other Words 
in the Rubrick. Yet in the Time of Plague, Sweat, or other like 
contagious Times of Sickneſs or Diſeaſes, when none of the Pariſh or 
Neighbours can be gotten to communicate with the Sick in their Houſes, 
for fear of the Infection, upon ſpecial Requeſt of the Diſcaſed, the 
Miniſter may only communicate with him. Rubrick Ja! the Communion 


of the Sick. 


Note; This Duty of eilen the Holy Sacrament only in Churches Canon ſor 
or Chapels, except to tick Perſons i in Private Hauſes, is thus ordered 15 adminiſtring 


in Time of 


the Canon. Neceſſity. 
No Miniſter ſhall preach, or adminifler the Holy Communion in any 
private Houſe, except it be in Times of Neceſſity, when any being either 
fo impotent as he cannot go to Church, or very dangerouſly fick, are deſirous 

70 15 Partakers of the Holy Sacrament, upon pain of Suſpenſion for the 

firſt. Offence, and Excommunication for 2 ſecond, &c. Can. 71. 


Alſo, though by the Rubrick every one having Cure of Souls is Sacrament of 
bound to ſay, and uſe, the Celebration and Adminiſtration of the Sa- Baptiim may 
crament of Baptiſm to all the Infants of baptized Parents; yet in ſome ended. 
Cafes, he may ſuſpend, at the es a to baptize Perſons brought to him 
for that purpoſe. 

As if they be not brought to the Place of oublick Worſhip, and to For what 
the Font there, on ſome Sunday, or Holy-day, immediately after the laſt Cauſes, 
Leſſon at Morning Prayer, or elſe immediately after the laſt Leſſon at 
Evening Prayer, as the Curate by his Diſcretion ſhall appoint ; or if there 

be not ready at the ſaid Time and Place, for every Malechild to be 
baptized, two Godfathers and one Godmother, and for every Female, 

one Godfather and two Godmothers. Rubrick. 

But in caſe of Neceſſity, as if a Child be ſick, &c. the Curate is bound Private Bip- 
to baptize it on any Day, and in a private Houſe, and without Godfathers 3 
or Godmothets, and then the Child (if it afterwards live) regularly ought | 
to be brought into the Church in the Preſence of the Congregation there, 
that if the Miniſter of the ſame Pariſh did baptize it, he may certify the 
Congregation that it was duly baptized ; or if the Child was baptized. by 
any other, that he may examine whether the Child was lawfully baptized, 
that is, whether by a lawful Miniſter, by proper Water, and in the Name 
of the Father, and of the Son, and of the Holy Ghoſt ; ſo if it was done 
with improper Matter, as Milk or Wine, or other Liquid; inſtead of 
Water, or not in the Name of the Father, and of the Son, and of the 
Holy Ghoſt, the Miniſter may baptize it according to the Form appointed 
for publick Baptiſm ; or if, upon Examination of the Matter, he doth 
find that all Things were done as they ought to be, that he may certify 
as much to the Congregation, at which Time Godfathers and Godmothers 
are to be preſent, and to undertake for the Child, Rubricł. | 


4 M Ana 


* 


3 1 Clerg y-Man's Law: Or, Cap. 31. 


Baptiſm, k And Note, That a Child baptized with Water in the Name of the 


SY Father, and of the Son, and of the Holy Ghoſt, is ſufficiently baptized, 
Baptiſm, tho' although not baptized by a lawful Prieſt, as may be collected from the 
not by lawful Rubrick; and ſo it is if the Child be baptized by other Form, yet the 


ts baptizing not being a lawful Prieſt is puniſhable, like as a lawful 


Prieſt baptizing by other Form than is ſet down by the Book of Common 
Prayer is puniſhable. 

Formerly Su- In former Times the Neceflity of Baptiſm to new-born 8638 was 

12 5 rigorouſly taught, that for this Reaſon they allowed Lay People, 

eum. and even Women, to baptize the declining Child, where a Prieſt could 
not be immediately found; fo fondly ſuperſtitious in this Matter, that in 
hard Labours the Head of the Infant was ſometimes baptized before the 
whole Delivery. This Office of Baptizing in ſuch Caſes of Neceſſity 
was commonly performed by the Midwife; and 'tis very probable, this 
gave firſt Occaſion to Midwives being licenſed by the Biſhop, becauſe 
they were to be firſt examined by the Biſhop or his delegated Officer, 
whether they could repeat the Form of Baptiſm, which they were in 
Haſte to adminiſter upon ſuch extraordinary Occafion. But we thank 

1 God our Times are reformed in Senſe, and in Religion. 

Baptiſm olf. Alſo if a Miniſter hath in his Pariſh any unbaptized Perſon that is 

hung 2 of Vears of Diſcretion, and which doth deſire to be baptized, it ſeems 

cretion. the Miniſter ought to ſuſpend the Baptizing of him until Notice of 
ſuch Perſon's Purpoſe ſhall be given to the Biſhop, or to whom he ſhall 
appoint to take Cognizance of ſuch Matters, and until ſuch Time as 
he ſhall be examined, and found to be ſufficiently inſtructed in the Prin- 
ciples of Chriſtian Religion. Rubrick, And yet he is to baptize (even 
as Infants) thoſe not baptized in their Infancy, that be brought to him 
before they come to Years of Diſcretion, that is, either by the Form of 
publick or private Baptiſm, as Neceſſity ſhall require, and without No- 
tice given to the Biſhop, or precedent Examination. Rubrick. 


Viſitation of He that hath the Cure of any People, is not only bound by Law to 


the Sick, Le. ſay Divine Service, and adminiſter the Sacraments to them, but alſo of 
iro, them within his Curt to viſit the Sick, bury the Dead, charch Women 
after Child-birth, to ſolemnize Matrimony betwixt Perſons to be married, 
and to inſtruct them all in Things to be believed and done in order to 
their Salvation ; the Youth by Catechizing them (who are afterwards to 
be confirmed by the Biſhop,) and alſo by preaching God's Word unto 


them. Rubrick. 
Whom he But though it be his Duty, generally ſpeaking, to bury thoſe that die 


| ought not to within his Pariſh, yet he ought not to bury the Corps of any Perſon 


__ dying unbaptized, excommunicated, or who hath laid violent Hands upon 
himſelf, Rubrick. | 
Banes of Ma- And though it be his Part to ſolemnize Matrimony betwixt thoſe of 
trimony. his Pariſh that are to be married, yet the Banes of all that are to be 
married together muſt before their Marriage be publiſhed in the Church 
three ſeveral Sundays or Holy-Days, in the Time of Divine Service, im- 
mediately before the Sentences for the Offertory, in the very Form of 
Words appointed in the Rubrick. And if the Perſons that are to be 
married dwell in divers Pariſhes, the Banes muſt. be aſked in both Pariſhes; 
and the Curate of the one Pariſh ſhall not ſolemnize Matrimony betwixt 
them, without a Certificate of the Banes being thrice aſked, from the 
Curate of the other Pariſh ; and at their Day of Marriage, if any Man 
do alledge and declare any Impediment, why they may not be Ken 
together in Matrimony by God's Laws, or the Laws of this Realm, and 


will 


— 
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will be bound, and ſufficient Sureties with him, to the Parties, or elſe Catechifing 
put in a Caution to the full Value of the Charges as the Perſons to be 3 
married do thereby ſuſtain, to prove his Allegation, then the Solemni Ny 
zation muſt be deferred until ſuch Time as the Truth be tried. Rubrick. 
And as to a Curate's Catechifing the Youth within his Pariſh, it is Catechiſing 
to be noted, that he is to inſtruct and examine upon Sundays and Holy- Youth. 
Days after the ſecond Leſſon at Evening Prayer, openly in the Church, 
ſo many Children of his Pariſh ſent unto him as he ſhall think convenient, 
in ſome Part of the Catechiſm in the Common-Prayer Book. Rubrick. 
And ſo ſoon as Children are come to a competent Age, and can fay in Confirmation. 
their Mother Tongue the Creed, the Lord's Prayer, and the Ten Com- 
mandments, and alſo can anſwer to the other Queſtions in the ſaid ſhort 
_ Catechiſm, they ſhall be brought to the Biſhop, and every one ſhall have 
a Godfather, or a Godmother, as a Witneſs of their Confirmation, 
Rubrick. UP 5 
And whenſoever the Biſhop ſhall give Knowledge for Children to be Names to be 
brought unto him for their Confirmation, the Curate of every Pariſh Kh box * 5 FO 
ſhall either bring, or ſend in Writing with his Hand ſubſcribed there- 
unto, the Names of all ſuch Perſons within his Pariſh, as he ſhall think 
fit to be preſented to the Biſhop to be confirmed ; and if the Biſhop ap- 
prove them, he ſhall confirm them according to the Form in the Book of 
Common Prayer preſcribed, Rubrick. 
In the Performance of which Offices, as appears by the foreſaid Clauſe over pw. 
of the Statute 14 Car. 2. c. 4, a Miniſter is bound to ſay and uſe all on 
other Publick and Common Prayer in ſuch Order and Form as is men- theſe Rites 
tioned in the ſaid Book, that is, all thoſe Prayers that are therein appoint. d Offices. 
ed to be read upon any Occaſion, viz. at the Solemnization of Matri- 
mony, Viſitation of the Sick, Burial of the Dead, Churching of Women, 
Confirmation of the Baptized, and at the Conſecration or Ordination of 
Biſhops, Prieſts and Deacons ; ſo that if he who doth perform the faid 
Rites or Offices doth not uſe the Prayers, and all the Prayers according as 
they are appointed by the Book of Common Prayer, he is an Offender 
againſt this Law. | 4 
And it is further enafed by the Authozity afozeſafd, That no Fomn can.. 
o2 Oꝛder of Common P2ayers, Adminiſtration of Sacraments, Form to be 
Rites oz Ceremonies, ſhall be, i. e. where the People in common map openly uſed. 
reſo2t to it, openly uſed in any Church, Chapel, oz other publick - | 
Place, of o2 in any College oz Pall in either of the Univerſities, the 
Colleges of Weſtminſter, Wincheſter, o2 Eaton, 02 any of them, other 
than what is pꝛeſcribed and appointed to be uſed in and by the 


Pꝛovided always, That it ſhall and map be lawful to uſe the ALS con 
Mozning and Evening P2ayers, and all other Pzayers and Service , in Fe, 
pꝛeſcribed in and by the ſafd Book, in the Chapels oz other publick 
Places of the reſpeitive Colleges and Þalls in both the Univerſities, 
in the Colleges of Weſtminſter, Wincheſter, and Eaton, and in the 
Convocations of the Clergy of either Pꝛovince, in Latin; any 
Thing in this Ac contained to the contrary notwithſtanding. 

Pꝛovided always, and be it enaded by the Authozity afo2eſaid, 

That the Biſhops of Hereford, St. David's, Aſaph, Bangor, and 

Landaff, and their Succeſſozs, ſhall take ſuch Oder among them- 

ſelves, foz the Souls ÞÞealth of the Flock committed to their Charge 

within Wales, that the Book hereunto annered be truly and exadly 

tranſlated into the Britiſh oz Welſh Tongue; and that the ſame ſo re bee. 
| tranſlated, High 1 ongue. 
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: * 8 Common tranflated, and being by them, oz any thzee of them at the leaſt, 
_ 9 viewed, peruſed and allowed, be impzinted to fuch Number at leaſt, 
T ſio that one ok the ald Books fo tranſlated and impzinted, may be 
had fo2 every Cathedzal, Collegiate and Pariſh Church, and Chapel 
of Eaſe in the ſaid reſpeſtive Otoceſes and Places in Wales, where 
-* th 1 80 is commonly ſpoken oz uſed, befoze the Firſt Day of 
May 1665, | 9 b 01 | 
| And that from and after the Impzinting and Publiſhing of the 
laid Book lo tranflated, the whole Otvine Service ſhall be uſed and 
ſaid by the Miniſters and Curates thꝛoughout all Wales within the 
ſalid Dioceſes where the Welſh Tongue is commonly uſed, in the 
Britiſh 02 Welſh Tongue, in ſuch Manner and Foun as is p2eſcribed 
accowding to the Book hereunto annered, to be uſed. in the Engliſh 
Tongue, differing nothing in any Ozder oz Foun from the laid 
Engliſh Book. 8 . 
Prayers rela- Pꝛovided always, That in all thoſe Pꝛapers, Litanies and Col- 
Ws lets, which any Map relate to the King, Queen, oz Royal P2o- 
S. ' geny, the Mames be altered and changed from Time to Time, 
and fitted to the pꝛelent Occaſion, accozding to Direftton of lawful 
Authozity. 14 Car. 2. cap. 4. "with of b5raptong. 5 of 30 
A Pulpii Note, That from the aforeſaid Clauſes, it is unlawful for any Miniſter 
3 4% to uſe any Form of Prayer, other than what is appointed in the Book of 
ſorbd. Common Prayer in Place of publick Worſhip, and therefore it might 
ſeem that any Perſon uſing any other Form before his Sermon (which is 
moſt common) is againſt this Statute. Now the Statute 1 EHE. c. 2, 
is expounded to extend to ſuch other Prayers only as are uſed in Hin- 
drance of, or Oppoſition to, the Common Prayer; therefore the Prayers 
uſed in the Pulpit before Sermon are ſaid not to be within the Meaning 
of that Law, nor to be forbidden by it, becauſe they are tolerated by 
thoſe in Authority, and fo cannot be ſaid to be wilfully or obſtinately 
uſed, according to the Words of that Statute, Cawley's Laws againſt 
Recuſants 21; and although no ſuch Words are in the Statute 14 Car. 2. 
Yet the Proviſo of uſing no other Form, &c. muſt be meant of the 
proper Divine Service in the Deſk, which is not to be interrupted or 
mixed with any arbitrary Forms of private Perſons. But after the publick 
Order of Common Prayers is regularly obſerved, and fully abſolved, a 
Pulpit Prayer preparatory to the Sermon is not excluded or forbid by this 
or any other Law. See Paſch. 1 Fac. 2. B. R. The King v. Sparks, 
3 Mod. Rep. 79. a Meebo: 
Us | A Prayer for And by the 5 5th Canon it is thus directed. Before all Sermons, 
i Chrilt's Holy Lectures and Homilies, the Preachers and Miniſters ſhall move the People 
CUR to join with them in Prayer in this Form, or to this Effef,' as briefly as 
conveniently they may. Ye ſhall pray for Chrifi's Holy Catholic Church, 
&c. See the Canon. 3 1 
Preachers But as ſome have tranſgreſſed this Canon by a long and profuſe Way 
Irres of of praying before Sermon; fo others have run into another Extream, by 
WH Praying, affecting Brevity, and uſing only the Lord's Prayer, or ſome ſhort Collect 
"1 with it, which gave Occafion to his Grace the Archbiſhop of Canterbury, 
. in his Letter. to the Right Reverend the Lords Biſhops of his Province, 
July 16. 1695, to give them this particular Advice. I ſeems very fit, 
that You require your Clergy, in their Prayers before Sermon, to keep to 
the Effect of the 55th Canon, . it being commonly reported, that it is the 
Manner of ſome in every Dioceſe, either to uſe only the Lord's Prayer 
(which the Canon preſcribes as the Concluſion of the | Prayer, and not the 
I Whole 
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a 8 or at 2 to leave out the K. 285 ST, "eee and to for bear 70 Church Or- 
pray for the Biſhops as ſuch, 5 


Ava Note, That all Rites and Ceremonies appointed in and by the LAI 


Book of Common Prayer, are ſtrictly to be uſed, and none other; 
and the Party offending is puniſhable "by Indictment upon the Statute 
14 Car. 2. c. 4, or upon Statute 1 Eli. cap. 1, or by the Ordinary. 


And it is enacked, That ſuch Oꝛnaments of the Church, and of « zi. . . 
the Miniſters thereof, ſhall be retained and be in Ule, as was in eke ” 
this Church of England by Authozity of Parliament in the ſecond ve, until, 
Pear of the Reign of King Edward the Sixth, until other Der &. 
ſhall be therein taken by the Authozity of the Queen's Majeſty, with 
the Advice of her Commiſſioners appointed and authozized under the 
G1eat Seal of England fo; Cauſes Eccleſiaſtical, oz of the Metropo⸗ 
litan of this Realm. And alſo, That if there ſhall happen any 
Contempt oz Jrreverence to be uſed in the Ceremonies oz Rites 
of the Church, by the miſuſing of the Ozders appointed in this 
Book, (which is to be underſtood: now of the preſent Book of Common 
Prayer) the Queen's Majeſty may, by the like Advice of the ſatd 
Commiſtioners oz Metropolitan, o2dain oz publiſh ſuch further Cere- 
monies oz Rites as may be moſt koz the Advancement of God's 
_ Glopy, the Edifying of his Church, and due Reverence of Chaiſf's 
holy Myſteries and Sacraments, Stat. 1 Eliz. cap. 2. | 

Note; It was by Virtue of this Proviſo, that King James I. in the As King 
_ firſt Year of his Reign, gave Directions to the Archbiſhop, and other 5 = 
High Commiſſioners, to review the Common Prayer Book; and they Virtue of 
did make ſeveral material Alterations and Inlargements of it, as in the this Provits. 
Office of Private Baptiſm, and in ſeveral Rubricks and other Paſſages, and 
added five or ſix new Prayers and Thankſgivings, and all that Part of the 
Catechiſm which contains the Doctrine of the Sacraments. And yet the 
Powers, ſpecified in that Proviſo, ſeem not to extend to the Queen's 
Heirs and Succeſſors, but to be only lodged perſonally in the Queen; 
yet the Book of Common Prayer ſo altered, ſtood in Force from the firſt 
of King James to the 14th of King Charles II. when upon a better Re- 


view, it was again altered and confirmed by Parliament. And upon 


this Clauſe of the Statute, That ſuch Oznaments of the Church, 
and of the Piniſters thereof at all Times of their Miniſtring 
ſhall be retained, and be in Cle, as were in the Church of England 


by Authoꝛity of Parliament, in the ſecond Pear of the Reign of 

| King Edward the ſixth; It is ſaid, that the Dean of Chriſt-Church was A Dean de- 
convened before the Ordinary for Schiſm, becauſe he would not uſe a prived for 

Surplice, and that therefore he was condemned as a Schiſmatick, and de- mrs s 
prived of his TT in the Time of Queen Elizabeth, Specot's Caſe, 


Mich. 30 Elis. 3 Leon. 199. 


1 | CHAP. 
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. 
ae for Uniformity of Prayers. Of Ho- ' 
 ty-Days to be . Mini ſter bound 1 
by Tenure or Covenant to ſay Divine i 
Service in a_ Chapel, and 7 ee 1 

Eaſe, & c. 


1 Phatted for Ale gh upon the aforeſaid Statutes, "Pay as bath been ſaid, are 
p \ =? joe of puniſhable by Indictment that neglect to wid the Morning and 
| Common Evening Prayer, or that do not read them, or other publick Prayers, 
f Prayer. or adminiſter the Sacraments in ſuch Order and Form as is e eee 

5 in the Book of Common Prayer, or uſe other Forms of Prayer, 

1 Adminiſtration of Sacraments, Rites or Ceremonies, than what is has 9 
- ed, Cc. or in any Reſpect offend againſt the ſame ; yet for the further 
1 eſtabliſhing of the Book of Common Prayer, it is further enacted by 
1 14 Care 2. . 4. 

44 5:a:. 14 Car. That the ſeveral good Laws and Statutes of this Realm, which 
i 2. . Have been koznerly made, and are now in Fo2ce fo2 the Unifoznity 
| ok Payer and Adminiſtration of the Sacraments within this Realm 

. of England, and Places afozeſaid, ſhall ſtand in full Fozce and 

| Strength, to all Intents and Purpoſes whatſoever, fo2 the eſtabliſh- 

4 ing and confirming- of the ſain Book, intitled, The Book of Com- 
3 mon Prayer, and the Adminiſtration of the Sacraments, and other Rites 
and Ceremonies of the Church, according to the Uſe of the Church of 
is England ; together with the Plalter or Pſalms of David, pointed as they 
1 are to be ſung or ſaid in Churches, and the Form and Manner of Mas 

4 king, Ordaining and Conſecrating of Biſhops, Prieſts and Deacons, 

ih herein bekoze⸗mentioned to be joined and annexed to this Act; and 
. ſhall be applied, p2afiſed, and put in ure, fo2 the puniſhing of all 
it _ Difences contrary to the ſaid Laws, with relation to the Book afoze- 

4 laid, and no other. 

+0 Statutes con- The Statutes that were in Force for the Uniformity of Prayer and 

„ 1 1 1 Adminiſtration of the Sacraments before this Statute, and which are 
5 9 4. continued by the aforeſaid Clauſe to be applied to this new Book ot 

38 Common Prayer, are theſe that follow, 2 & 3 Ed. 6. c. 1. 5 & 6 

4 | 2 ES £41 £4: Bis. 12. — 

30 1 The Statutes of the 2 & 3 Ed. 6. c. 1, and the 5 & 6 Ea. 6. c. 1, 
1 although they be in Force, ſo that an Offender againſt the ſame may 
48 — thereupon be indicted, yet becauſe that there is not any Thing in them 
BE but what is contained in the Statute of 1 Eliz. c. 2. I ſhall only ſet 
18 down the ſaid 1 Elix. c. 2, and but fo much of it in this Place as doth 
vu touch the Miniſter's Duty. | 

mM A Motion was made for a Prohibition to the Spiritual Court, the Plaintiff 
1 being proſecuted there, for ſaying, he would not be of the Communion of the 
1,48 Church of England, upon any Conſideration, jor he believed if he was, he 
1 ſhould be danmed; and the Reaſon offered for the Prohibition was, be- 
We. q 5 


nies, with the Alteration and Additions therein added and appointed 
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cauſe the Libel was for a Contempt againſt the Common Prayer-Book; Srentes M 
whereas this was not ſuch an Offence, © | W119 d Sinn 9 
The Court was of Opinion, that tho' tis not an Offence againſt the 

Common Prayer-Book, yet tis certainly of Spiritual Cognizance, there- 

fore the Prohibition was denied. Mod. Ca. L. & E. 338. p 
Sec. 1. Where! at the Death of our late Sovereign Lozd King Sr. 1 £5x. 

Edward the Sixth, there remained one-unifozm N2der of Common 

Service and Pꝛaper, and ok the Admintſtration of Sacraments; 

Rites and Ceremonies in the Church ok England, which was ſet fozth 

in one Book, intitled, The Book of Common Paper and Admini⸗ 

ſtration of Sacraments, and other Rftcs and Ceremonies in the 

Church of England, authozized by Act of Parliament, holden in the 

fifth and ſirth Pears of our ſald late Sovereign Lozd Ring Edward 

the Sixth, intitled, An Ack koz the Unifounity of Common Paper 

and Adminiſtration of the Sacraments, the which was repealed and 

taken away by Ack of Parliament in the firſt Pear of the Reign of 

our late Sovereign Lady Queen Mary, to the great Decay of the 

due Þonour of God, and Otlcomkozt to the Pꝛokeſſozs of the Truth 

of Chziſt's Religion. O71 OLDS HEME 307450 nd . 
Sect. 2. Be it therefoze enacked by the Authozity ok this preſent eee 

Parliament, That the ſald Eſtatute of Repeal, and every Thing queen , 

therein contained, only concerning the laid Book, and the Service, & 

Adminiſtration of the Sacraments, Rites and Ceremonies, contain- 

ed oz appointed in oꝛ by the ſaid Book, ſhall be void and of none Ek 

keck, from and after the Feaſt of the Nativity of St. John Baptiſt 

next coming; and that the laid Book with the Ozwver of Service, 
and of the Adminiſtration of the Sacraments, Rites and Ceremo⸗ 


bp this Eſtatute, ſhall ſtand and be from and after the ſaid Feaſt of 
the Nativity of St. John Baptiſt in full Fozce and Effe#, accozding 
ta the Tenour and Effet of this Eſtature; any Thing in the afo2e* 
laid Eſtatute of Repeal to the contrary notwithſtanding. 2 
Sect. 3. And further, be it enacked by the Queen's Þighnefs, with is. F n. 

the Aﬀent of the Lows and Commons in this pꝛeſent Parliament mon prayer 
aſſembled, and by the Authozity of the ſame, That all and ſingular :o be uſed. 
Miniſters in any Cathedzal oz Pariſh Church, oz other Place with⸗ 
in this Realm of England, Wales, and the arches of the ſame, 
02 other the Queen's Domintons, ſhall from and after the Feaſt of 
the Nativity of St. John Baptiſt next coming, be bound to ſay and 
uſe the Pattens, Even-Song, Celebzation of the Lozd's Supper, 
and Adminiſtration of each of the Sacraments, and all the Common 
and Open Paper, in ſuch Ozder and Fozm as is mentioned in the 
ſain Book fo authozized by Parliament in the ſaid fifth and ſirth 
Pears of the Reign of King Edward the Sixth. | 1 

Sect. 4. And ik any Manner of Parſon, Uicar, oz other whatſo- any Ang 
ever MYiniſter, that ought oz ſhould ſing o2 ſay Common Pꝛaper other Rites 
mentioned in the ſaid Book, oz miniſter the Sacraments, from and or A 
after the Feaſt of the Nativity of St. John Baptiſt next coming, rcon 
refuſe to uſe the ſalid Common Papers, oz to miniſter the Sacra: Vic, G. 
ments in ſuch Cathedzal oꝛ Pariſh Church, o2 other Places as he 
ſhould ule to miniſter the ſame, in ſuch Ozder and Fo2m, as they be 
mentioned and ſet fo2th in the ſaid Book; oz ſhall wilkully oz obſti- 
nately, ſtanding in the fame, uſe any other Rite, Ceremony, O2- 
der, Fozm, 92 Danner of Celebzating the Lozd's Supper, openly oz 


p2ivily, 
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ot; o/ Mattens, Even Songs, Adminiſtration o the Sacra- 
ments, oz other open P2ayers than is mentioned and ſet- 3 in the 
ſaid Book, [Open Prayer in and throughout this Act, is meant that 
Prayer which is for others to come unto, or hear, either in common 
Churches or private Chapels or Oratories, commonly. called the Ser- 


vice of the Church;] oz ſhall: pꝛeach, declare, oz ſpeak any Thing 


in the Derogation oz Depzaving of the ſaid! Book, oz auy Thing 


therein contained, oz ok any Part thereof, and hall be thereof law⸗ 


fully convicked, accoꝛding to the Laws of: this Realm, by Gerdiſt of 
Twelve en, 07 by his own Confeſſion, oz by the notozious Evi- 
dence of the Fact, ſhall loſe and kozfeit to the Queen's pighneſs, 
her Peirs and Succeſſo2s,, fo2 his firſt Offence, the P2ofit of all his | 
Spiritual Beneſices oz 1Pzomotions coming oz arifing in one whole 
Pear next akter his Conviitfon't And allo, that the Perſon ſo con⸗ 
vicked ſhall fo the ſame Offence ſuffer Jmpziſonment fo? the Space 


of fir Months without Bail oz Painpaile. 


Sect. 5. And if any ſuch Perlon once convit of any. Dfence con- 
cerning the Pꝛemiſſes, ſhall after his firſt Conviction ektſoons offend, 
and be thereof in Fozm afozeſaid lawfully convicted, that then the 


lame Perſon chall koz his ſecond Offence ſuffer Jmpziſonment by the 


Space of one whole Pear, and alſo ſhall therefoze be depnved ipſo 


facto of all his Spiritual Pꝛomotions, and that it ſhall be lawful 


Tf the Perſon 
be. not bene- 
goed. 


Charge to the 
Ordinaries. 


to all Patrons o2 Dono2s: of. all and ſingular the ſame Spiritual 
Pꝛomotions, oz of any of them, to p2eſent oz collate to the lame, 


as though the Peron o2 Perſons ſo offending were dead. 


_ Sect. 6. And that if any ſuch Perſon oz Perſons, after he ſhall be 
twice convifed in Foun afozeſaid, ſhall offend againſt any of the 
Pꝛemiſſes the Third Time, and ſhall be thereof in Foꝛm afozeſain 
lawfully convicted, that then the Perſon ſo offending, and conviſted 
the third Time, ſhall de depzived ipſo facto of all his Spiritual 
P2omotions, and alſo ſhall ſuffer Jmpziſonment during his Life. 
Sec. 7. And if the Perſon that ſhall offend, and be convided in 
Fozm afozeſatd, concerning any of the 122emiftes, ſhall not. be bene- 
ficed, no2 have any Spiritual Pꝛomotion, that then the lame Perſon 
ſo offending and convif, ſhall fo2 the firſt Offence ſuffer Impziſon⸗ 
ment during one whole Pear nert after his ſaid Convittion, without 


Bail 02 Mainpziſe. 


And if any Perſon not having any Spiritual Þ2omotion, after his 
firſt Convittion ſhall eftſoons offend in any Thing concerning the 


Pꝛemiſſes, and ſhall in Fozm afozeſatd be thereof lawfully convicted, 


that then the lame Perſon ſhall fo2 his ſecond Offence ſuffer Impz- 
ſonment during his Life. 

Sect, 8. And fo? the due Execution hereof, the Queen's moſt ex⸗ 
cellent Majeſty, the Lozds Tempozal, and all the Commons in this 
pꝛeſent Parliament aſſembled, do in God's Name earneſtly require 
and Charge all the Archbiſhops, Biſhops, and other Ozdinaries, 
that they ſhall indeavour themſelves, to the uttermoſt of their 
Knowledges, that the due and true Execution hereof map be had 
thꝛoughout their Dioceſe and Charges, as they will anſwer befo2e 
God fo2 ſuch Evils and Plagues wherewith Almighty God may juſtly 
puniſh his People fo2 negleting this good and wholſome Law. 

Sect. 9. And fo? their Uuthozſty in this Behalf, be it further enafen 
by the Authozity afozeſaid, That all and ſingülar the ſaid Archbiſhops, 


Biſhops, and _ other their Dfficers erercifing Eccleſiaſtical el 
5 ol on, 
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| dinton, as well in Places exempt as not erempt within their Dioceſe, — . 
ſhall have full Power and Authozity by this Ack to rekozm, cozrett, 
and puniſh, by the Cenſures ok the Church, all and ſingular Per: Puniſhment 
- Cons which ſhall. offend within any their Jurisdictions oz Dioceſe, “ Cenſares. 
after the laid Feaſt of the Nativity of St. Jobn Baptiſt next coming, 
againſt this Ack and Statute ; any other Law, Statute, Puvilege, 
Liberty o2 P2oviſion, heretofoze made, han oz ſuffered to the con- 
trary notwithſfanding., | 
Sea. 10. And it is oꝛdained and enacted by the Authoꝛity afozeſaid, 
That all and every Juſtices of Oyer and Determiner, o2 Juſtices of Juſtices Au- 
Aſſize, ſhall have full Power and Authozity in every of their open . 
and general Sefftons, to inquire, - hear and determine all and all 
Manner of Dffences that ſhall be committed oz done contrary to any 
Article contained in this pꝛelent Ack within the Limits of the Com⸗ 
miſſion to them directed, and to make Pꝛoceſs fo2 the Execution of 
the ſame, as they may do againſt any Perfon being indicked befo2e 
them of Treſpaſs, 02 lawfully convifed thereof. 
Sect. 11. Pꝛovided always, and be it enacted by the Authozity akoze⸗ 
ſaid, That all and every Archbiſhop and Biſhop, ſhall and map at all 2 aſlo- 
Time and Times, at his Liberty oꝛ Pleaſure; join and aſſociate him. 
ſelf, by Uirtue of this Ac, to the ſaid Juſtices of Oyer and Determi- 
ner, oꝛ to the ſaid Juftices of Aſſize, at every of the ſaid spen and ge⸗ 
neral Seſſions to be holden in any Place within his Dioceſe, fo2 and 
to the Inquiry, Hearing and Determining of the Dffences afo2eſaid. 
Sect. 12. And be it further enaf#ed by the Authozity afozeſaid, That 
no Þerſon o2 Perſons ſhall be at any Time impeached, oz other- 
wiſe moleſted, of oz fo any of the Offences above-mentioned, here: 
after to be committed 02 done contrary to this A, unleſs he o2 
they fo offending be thereof indifted at the next general Seſlions to 
be holden bekoze any ſuch Juſtices of Oyer and Determiner, o2 Juſtices 
of Aſſize, nert after any Dffence committed oz done contrary to the 
Teno? of this Ak. 
Sect. 13. Pꝛovided always, and be it oꝛdained and enafted by the Au⸗ 
thozity afozeſatd, That all and ſingular Loꝛds of the Parliament, fo2 
the Third Dffence above-mentioned, ſhall be tried by their Peers. 
Sect. 14. Pꝛovided allo, and be it oꝛdained and enacked by the Autho⸗ 
rity akozeſaid, That the Yayo? ok London, and all other Mayozs, 
Bälliffs, and other Pead⸗Otficers of all and ſingular Cities, Bo⸗ 
roughs, and Towns Cozpozate within this Realm, Wales, and the 
Parches of the lame, to the which Juſtices of Aſſize do not com⸗ 
monly repair, ſhall have full Power and Authozity,. by Uirtue of 
this Ai, to inquire, hear and determine the Dffences aboveſaid, and 
every of them, yearly, within Fifteen Oays after the Feaſt =_ 
Eaſter, and St. Michael the Archangel, in like Manner and Fon as 
Juſtices of Afize, and Oyer and Determiner may do. 
Sect. 15. Pꝛovided always, and be it ozdained and enadted by the 
Authozity afozeſatd, That all and ſingular Archbiſhops and Biſhops, 
and every of their Chancellozs, Commiſſaries, Archdeacons, and 
other Dwdinaries, having any peculiar Eccleſiaſtical Jurisdiſtion, ſhall 
have full Power and Authozity by Uirtue of this Act, as well to in⸗ 
quire in their Cifitation, Synods, and elſewhere within their Juril⸗ 
dition, as any other Time and Place, to take Accuſations and Inkoz⸗ 
mattons ok all and every the Things above-mentioned done, commit⸗ 
ted, oz perpetrated within the Limits of their Jurisdiſtions and 
40 | Authozity, 
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1 autbonty, und to puniſh the ſame with — tte: 
SN tion, Sequeſtration, oz Depzivation, and other Cenſures and Pꝛo⸗ 
ceſs, in like Fozm as heretofoze hath been uſed in like Caſes by | 
— Queen's Eccleſiaſtical Laws. | 
Sect. 16. P2ovided always, and be it enafed, That whatſoever 
Perſons offending in the Pꝛemiſſes, ſhall foz their Offences firſt 
receive Puniſhment of the Oꝛdinary, having a Teſtimonial thereof 
under the ſaſy O2dinary's Seal, ſhall not fo2 the ſame Offence eft- 
ſoons be convifted befoze the Juſtices: And likewiſe receiving fo2 
the ſaſd firſt Offence Puniſhment: by the Juſtices, ſhall not fo2 the 
ſame Offence eftſoons receive Puniſhment of the D2dinary; any 
Thing contained in this At to the: contrary notwithſtanding, Stat. 
5 I Ehz, cap. 2. 
How te the Title of this Act in the printed Bock is miſtaken, 


Title of this which muſt be regarded in framing an Indiment upon it ; and it bath 
Ac is mi. been a great Queſtion when this Parliament of 1 Elia. began. Poulton 


" Fm" faith, the 23d of January; Dyer, the 25th of January, Dyer 203 3 Coke, 


the 2 5th of February, 4 Inſtit. 7. And for the Incertainty when it com- 
menced, an — was brought upon this Statute againſt Sir Ed- 
dar Walgrave and his Wife, without any ſpecial Recital of the Statute, 
only ſuppoſing the Offence to be contra formam. & effectum cujuſdam 
Rlatuti in Parliamento tent. apud Weſtmonaſterium anno primo, &c. for this 
being a general Statute need not to be F recited. Cawley s Laws 
againft Recuſants 24. 

Note alſo, That although this Act hath inflicted a Puniſhment for de- 
praving or not obſerving the Book of Common Prayer, yet the ſame be- 
ing allowed and commanded to be obſerved for Uniformity of Common 
Prayer, and the Unity and Peace of the Church, the Eccleſiaſtical Judge 


Deprivati 
Becleſa- may deprive ſuch Parſon, Vicar, &c. as ſhall deprave and not obſerve 


by Eccleſia- 


ical Judge, the faid Book, as well for the firſt Offence, as he might have done by 


hy the Cenſures of the Church, and the Eccleſiaſtical Laws, if no Form of 
Puniſhment had been inflicted by this Act; and this doth evidently ap- 
pear by the Proviſo in this Act, for thereby, notwithſtanding any Thing 
in the Act contained, they may puniſh ſuch Offenders by Admonition, 
Excommunication, Sequeſtration or Deprivation, and other Cenſures and 
Proceſs, in like Form as heretofore hath been uſed in like Caſes by the 
Queen's Eccleſiaſtical Laws, and are not bound to purſue the Form pre- 
{cribed by the ſaid Act; which is to puniſh the Offender according to the 
Temporal wy Mich, 33 Elix. Cawdry's Caſe, Coke 5. de Fure Eccle eft- 

aſtico, fal. 5 6. 

By Stat. 10 Ann. ch. 2. There were ſome Proviſions made againſt 
Occaſional Conformity by Officers Civil or Military ; but the Clauſes a- 
gainſt ſuch Conformity are replealed by Stat. 5 Geo. 1. cop. 4. the follow- 
ing Clauſes of Stat. 10 Ann. ch. 2. remaining in Force, viz, That the To: 
leration granted to Pꝛoteſtant Diſſenters by Stat. 1 William and Mary, 

intituled, An Act for exempting their Majeſties Proteſtant Subjects, dif- 
ſenting from the Church of England, from the Penalties of certain Laws, 


ſhall be ratified, and inviolably obſerved, fo2 the exempting ſuch 
Pꝛoteſtant Diſlenters as are thereby intended, from the Pains and 


Penalties therein mentioned. 

And fo2 the rendzing the ſaid laſt mentioned Ack moꝛe effectual, 
accozding to the true Intent and Meaning thereof, it is further 
enaſted and declared, That if any Perſon diſſenting from the Church 


of __ (not in Holy Oꝛders. 02 pretending to Þoly Ozders, 
no2 
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noz any Pꝛeacher oz Teacher of any Congregation) who ſhould Pioteſtant 
have been intitled to the Benefit of the ſaid laſt mentioned Ack, if 2 
ſuch Perſon had duly taken, made and ſubſcribed the Paths and 
Declaration, oz otherwiſe qualified. him oz Herſelf, as required 

by the ſaid Ack, and now is oz ſhall be pꝛoſecuted upon 02 by Cir- 

tue of any of. the Penal Statutes, from which Pꝛoteſtant Oiflenters 

are: exempted by the ſaid Ac, ſhall at any Time during ſuch Pꝛole⸗ 

cution, take, make and ſubſcribe. the ſalid Daths and Declaration, 

02 being of the People called Quakers, ſhall make and ſubſcribe the 

afozeſaid Declaration, and alſo the Oeclaration of Fidelity, and ſub⸗ 

ſcribe the Pꝛokeſſion of their Chziſtian Belief accozding to the ſaid 

Act, oz befoze any two Juſtices of the Peace (who are required to 

take and return the lame to the next Quarter-Sefſions, to be there 
recoꝛded) ſuch Perſon ſhall be intitled to the Benefit of the ſaid 

Act, as fully as if he had duly qualified. himſelf within the Time 
preſcribed by the ſaid Act, and ſhall be thencekozth erempted and dil⸗ FB 
charged from all the Penalties and Fozkeitures incurred by Fo2ce THY 
of any the afozeſaid Penal Statutes. F 1 
And whereas it is oz may be doubted whether a Pꝛeacher oz 
Teacher of any Congregation of diſſenting Pꝛoteſtants, duly. in 
all Reſpeits qualified accozding to the ſaid Ac, be allowed by Gir⸗ 


tue of the ſaid Aﬀ, to officiate in any Congregation in any Coun- ” WW 
ty, other than that in which he ſo qualified himſelf, although fn a 1 
Congregation oꝛ Place of Meeting duly certified and regiſtred, as 1 1108 
is required by the ſaid At; it is declared and enafed, That any ß 5 1198 
ſuch Pꝛeacher, &c. ſo duly qualified accozding to the ſaid Ack, ſhall 1 
be and is hereby allowed to officiate in any Congregation, although W 
the lame be not in the County wherein he was ſo qualified ; pꝛo⸗ mn 
vided that the ſaid Congregation, oz Place of meeting, hath been 4 
befoze. ſich officiating, duly certified and regiſtred oz recozded, ac⸗ 


coding to the ſaid Act; and ſuch Pꝛeacher, &c. ſhall, if required, 
pꝛoduce a Certificate of his having ſo qualified himſelf, under the 
Hand of the Clerk of the Peace foz the County oz Place where he 
ſo qualified himſelf, which Certificate uch Clerk of the Peace is ta 
make; and ſhall alſo befoze any Juſtice of the Peace of ſuch County, 
&c. where he ſhall ſo officiate, make and ſubſcribe ſuch Declara- 
tion, and take ſuch Oaths as are mentioned in the laid Ac, if 


thereunto required. 
Here are two Clauſes to oblige Lawyers in Scotland to take the Oaths, Gc. 


Stat. 12 Ann. ſeſſ. 2. ch. 7. (after mentioned) now repealed, See the 
next following Paragraph. _. : | 2 
Stat. 5 Geo. 1. ch. 4. repeals the former Part of Stat. 10 Ann. ch. 2. 
and Stat. 12 Ann. ſeſſ. 2. ch. 7. commonly called the Schiſm Act; and | . 
then enacts, That if any Mapoz, Bailiff, oz other Magiſtrate, in | £3700 
that Part of Great Britain called England, the Dominion of Wales, 1 
02 the Town of Berwick upon Tweed, oz the Illes of Jerſey g2 
Guernſey, ſhall knowingly oz wilfully reſozt to, oz be pꝛeſent at any 
publick Meeting koz religious Wozſhip, other than of the Church of | = 
England as by Law eſtabliſhed, in the Gown oz other peculiar. Þa- [0 
bit, 02 attended with the Enſign oz Enſigns belonging to ſuch his — i 
Office, that every ſuch Mayoz, &c. being thereof. convicted by due 
Courſe of Law, ſhall be diſabled to hold ſuch Office oz Employ- 
ment, and be incapable to bear any publick Office oz Employment 

within England, Wales, &c. bes + a 
ws 
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aps. By Stat. 5 Geb. 1. ch. 6. the Oath againſt taking up Arms, &c. and 
the Declaration againſt the Solemn League and Covenant, ate aboliſhed, 
and then this Act retites, that by the ſaid Act 13 Cay. 2. it is enacted, 
That no Perſon ſhall be placed, &c. in oz to any the Offices oz 
Places relating to o2 concerning the Government of any City, &c. oz 
any other Offices in the laid recited Ack menttoned oz expzeſſed, that 
all not Have, within one Pear next bekoze ſuch Elefton oz Chotce, 
taken the Sacrament of the Lozd's Supper, accozding to the Rites 
of the Church of England, and that in Defanlt thereof, every ſuch Pla- 
cing, &c. fhall be void: Jt is further enacked, That every the now 
Member of any Coppozation, and every Perſon now in actual Poſ- 
feflion of any Office, that were required by the laid above recited 
Aﬀ to take the Sacrament of the Lo2d's Supper, accozding to the 
Rites of the Church of England, within one Pear next befoze his 
Election oz Choice into ſich Dffice, ſhall be confirmed in their 
Offices and Places, notwithſtanding their Omtſſion to take the 
Sacrament of the Lozd's Supper, and ſhall be indemnified, &c. 
from all Jncapacities, &c. -ariſing from ſuch DOmiſlion; and that 
none ok their Aﬀs, noz the Accs not yet avoided, of any who have 
been Members of any Cozpozation, oz in actual Poſſeſſion of ſuch 
Offices, ſhall be queſtioned oz avoided foz oz by Reaſon of ſuch 
Omiſſion; but that all ſich Acts ſhall be as good and effeftual, as 
ff every ſnch Perfon had taken the Sacrament ok the Lozd's Sup⸗ 
per in Manner as akozeſaid; no2 ſhall any Perfon o: Perſons who 
ſhall be hereafter placed, &c. in oz to any the Offices afo2eſato, be 
removed by the Cozpozation, oz otherwiſe pꝛolecuted, fo? oz by Rea- 
ſon of ſich Omiſſion; no2 ſhall any Jncapacity, Sc. be incurred by 
Reaſon ok the ſame, unleſs ſuch Perfon be ſo removed, oz ſuch 
Pꝛoſecution be commenced within fix Months after uch Perſon's 
being placed oz elefed into his reſpeffive Difice, and that in Caſe 
of a Pꝛolecution the ſame be carried on without wilful Delay, 
Every Almanack, and particularly that in the Book of Common 
Prayer, doth declare what thoſe Holy-Days be, on which Perſons, as a- 
foreſaid, obliged to ſay Morning and Evening Prayers, are to ſay the ſame, 
and moſt of thoſe Days are appointed to be kept Holy by Strat. 5 & 6 
Ed. 6. cap. 3. which is as followeth. Fozalmuch as at all 
Times Men be not lo mindful to laud and p2aiſe God, ſo ready 
to reſozt and hear God's Holy Wozd, and to come to the Holy 
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15 I _- Communion, and other laudable Rights which are to be obſerved 
2 in every Chaiſtian Congregatton, as their bounden Duty doth re- 
„ | quire : Therefoze to call Pen to Remembzance of their Duty, and 
5 1 to help their Jnfirmity, it hath been wholeſomely p2ovided, that 

| Eo there ſhould be ſome certain Times and Days appotnted, wherein 


the Chiiſtfan ſhould ceaſe from all other Kind of Labours, and ſhould 
\ i apply themſelves only and wholly unto the afozeſaid holy Wozks, 
1 3 properly pertaining unto true Religion, that is, to hear, to learn, 
5 1 and to remember -Almighty God's great Benefits, his manifold 
484 | Mercies, his ineſfimable gractous Goodneſs, ſo plenteoufly poured 
= : upon all his Creatures, and that of his infinite and unſpeakable 
1 | -  Goodnefs without any Pan's Deſert. And in Remembzance thereof, 
1 | to render unto him moff high and hearty Thanks, with Pꝛapers and 
_ Supplications fo2 the Relief of all our daily Neceſſities ; and be⸗ 
ö a” canſe theſe be the chief and p2zincipal Mozks wherein Ban is com- 

BOW - manded to wozſthip God, and do p2operly pertain unto the firſt Table, 
GL | therekoze 
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therefoze as theſe TWozks are both moſt commonly, and alſo may Polr-Davs. 
well be called God's Service, ſo the Times appointed eſpecially e, e 
fo2 the ſame, are called Þoly-Oays, not fo2 the Matter o2 Nature v called. 
either of the Time o2 Dap, noz fo2 any of the Saints Sake whole HF 
Memozies are had on thoſe Days (fo2 ſo all Days and Times 
conſidered are God's Creatures, and all of like Þolineſs,) but fo2 

the Nature and Condition of thoſe . godly and holy Wozks, where- 

with only God is to be honoured, and the Congregation to be edi⸗ 

fied, whereunto ſuch Times and Oays are ſanfified and hallowed ; 

that is to ſay, ſeparated from all pzophane Uſes, and dedicated 

and appointed, not unto any Saint, oz Creature, but only unts 

God and his true Mozſhip; neither is it to be thought, that there 

is any certain Time oz definite Number of Days p2eſcribed in Þo- 

ly Scripture, but that. the Appointment both ok the Time, and alſo 

of the Number of the Oays, is left by the Authozity of God's 

Wow to the Liberty of Chziſt's Church, to be determined and al⸗ 

ſigned o2derly in every Country, by the Diſcretion of the Rulers 

and Miniſters thereof, as they ſhall judge moſt expedient to the true 

ſetting fo2th of God's Glozy, and the Edification of their People. 

Be it therekoze enaifed by the King our Sovereign Lo2d, with the 

Aſſent of the Lozds Spiritual and Tempozal, and the Commons in 
this pꝛelent Parliament aſſembled, and by the Authozity of the ſame, 

that all the Oays hereafter mentioned ſhall be kept, and command- 

ed to be kept Holy-Oays, and none other; that is to ſay, all Sun- What Holze 
days in the Pear, the Days of the Feaſt of the Circumciſion of our *** 
Lo2d Jeſus Choift, of the Epiphany, of the Purification of the Bleſſed 
UGirgin, of Saint Matthew the Apoſtle, of the Annunciation of the 
Bleſſed Uirgin, of Saint Mark the Evangeliſt, of Saint Philip ann 

Jacob the Apoſtles, of the Aſcenſion. of our Lozd Jeſus Chaift, of the 
Nativity of Saint John Baptiſt, of Saint Peter the Apoſtle, of Saint 

James the Apoſtle, of Saint Bartholomew the Apoſtle, of Saint Mat- 

thew the Apoſtle, of Saint Michael the Archangel, of Saint Luke 

the Evangeliſt, of Saint Simon and Jude the Apoſtles, of All-Saints, 

of Saint Andrew the Apoſtle, of Saint Thomas the Apoſtle, the Na- 

tivity of our Lo2d, of Saint Stephen the Marty2, of Saint John the 
Evangeliſt, of the Poly Innocents, Monday and Tueſday in Eaſter- 

Week, Monday and Tueſday in Whitſun-Week; and that none other 

Days ſhall be kept and commanded to be kept Þoly-day, o2 to ab- 

ſtain from lawful bodily Labour. | 

And it is allo enafed by the Authozity afozeſaid, That every Even 3 

02 Day next going befoze any of the afozeſaid Days of the Feaſts of © 
the Nativity of our Lo2d, of Eaſter, of the Aſcenſion of our Loꝛd, 
Pentecoſt, and the Purification, and the Annunciation of the afo2eſaid* 
Bleſſed Uirgin, of All-Saints, and of all the ſaid Feaſts ok the A- 

poſtles (other than of Saint John the Evangeliff, and Philip and 
Jacob) ſhall be faſted, and commanded to be kept and obſerved, and 

none other Even o2 Day ſhall be commanded to be faſted. 

And it is enafed by the Authozity afozeſatd, That it ſhall be lawe panier 

ful to all Archbiſhops and Biſhops in their Dioceſes, and to all of O 
other having Eccleſiaſtical oz Spiritual Jurisdiffon, to inquire” of 


every Perſon that ſhall offend in the Pꝛemiſſes, and to puniſh eve⸗ 1 19 
ry ſuch Dffender by the Cenſures ok the Church, and to injoin him i 
oz them fuch Penance as ſhall be to the Spiritual Judge by his - 1 
Dilcretion thought meet and convenient, 4 Fu 
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330 The Clergy Man's Law: or, = 2 
Holy:Days, = Pyovided — That this Ack, oz any Thing therein contained, 


IA 


2. If the 


Statute be 


in Force ? 


Liturgy Ca- 
lendar of 


Feaſts, &c. 


An Act for 


the Fifth of 
November, 


ſhall not extend to abzogate oz take away the Abſtinence from Fleſh 
in Lent, oꝛ on Fridays and Saturdays, oz any other Day which is al- 
ready appointed ſo to be kept, by Uertue of an Ack made and pꝛo⸗ 


- vided in the third Pear of the Reign of our Sovereign Lozd the 


King's Majeſty that now is, ſaving only of thoſe Eves oz Days where- 
of the Þoly-Oay next following is abzogated' by this Statute; any 
Thing above-menttonev to the contrary in any wiſe notwithſtand- 


ing. 
But this Act being repealed by 1 Mar. cap. 2. and after revived by 


1 Fac, cap. 25. to continue until the End of the firſt Seſſions of the next 
Parliament, and not having been by any Parliament fince continued or 


revived, ſome Queſtions are made of the Continuance of it. See Win- 


gate's Abridgment, the, 5 & 6 Ed. 6. c. 3. 15. by the 1 Mar. Parl. 1. re- 


pealed, and afterwards by 1 Jac. 25. again repealed; and therefore Quære, 
Whether it be now in Force, unleſs it had been revived by een Words? 
but it ſeems to be well revived by Coke, 2 Inſtit. 686. © 
But grant the Statute for Obſervance of Hoh-Days to be not now in 
full Force and Vertue, yet ſince the Calendar prefixed to the Liturgy, 
and the ſeveral Rules and Directions relating to the Uſe of it, are now 
received and eſtabliſhed with the ſaid Book of Common Prayer by the Act 
of Uniformity, 14 Car. 2. the Obſervance of our Moveable and Immove- 


able Feaſts, together with the Days of Faſting and Abſtinence, may be 


called the Law of the Land, as well as the Order of the Church. See 
annexed to our Liturgy Calendar, A Table of all the Feaſts that are to 
be obſerved in the Church of England throughout the Year. 

Alſo other Days are by ſpecial Acts of Parliament ordained to be * 
2 as Days of Thankſgiving: which Acts are theſe chat follow. 


Stat. 3 Jac. 7, cap. 1. An AF? for a Publick Thankſgrving to Almighty God 
every Year on the Fifth Day of November. 


Dzalmuch as Almighty God hath in all Ages ſhewed his Power 

and Mercy in the miraculous and gracious Oeliverance of 
his Church, and in the Pꝛoteſtion of Religious Kings and States; 
and that no Nation of the Earth hath been bleſſed with greater 
Benefits than this Kingdom now enjoyeth, having the true and 
free P2ofeſſion of the Goſpel under our moſt gractous Sovereign 
Lo? King JAMES, the moſt great, learned and religious Ring 


that ever reigned therein, inriched with a moſt hopeful and plen- 


tiful Pꝛogenp pꝛoceeding out of his Royal Loins, p2omiling Con⸗ 


tinnance of this Þappineſs and Pꝛokeſſon to all Poſterity; the 


which many malignant and deviliſh Paptſfs, Jeſuits and Seminary 
Pztefts much envping and fearing, conſpired moſt hozribly, when 
the King's moſt excellent Majeſty, the Queen, the Pꝛince, and all 
the Lows Spiritual and Tempozal, and Commons, ſhould have 
been aſſembled in the Upper Houſe of Parliament upon the Fifth 
Day of November in the Pear of our Lozd 1605, ſuddenly to have 
blown up the ſafod whole Þouſe with Gun⸗powder: An Invention ſo 

inhuman, barbarous and cruel, as the like was never bekoze heard 
of, and (as ſome of the minctpal Conlpirato2s thereof confeſs) 
purpoſely deviſed and concluded to be done in the ſaid Houſe, that 


where inn neceſſary and religious Laws fo2 Pꝛeſervation M 175 
Churc 


Ctuel Laws, enaf#ed againſt them and their Religion, both Place 
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to have pꝛoceeded merely from G W D his great Mercy, and to 


read publickly, diſtinly and plainly this pzeſent Act. | 


powder, Printed and preſcribed at the End of our Common Prayer, wal 
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Church and State were made, which they falfly and flanderoufly term Holx-Dars. 


and Perſons ſhould be all deſtroyed and blown up at once, which 
would have turned to the utter Ruin of this whole Kingdom, had 
it not pleaſed Almighty God, by inſpiring the King's moſt excellent 
Majeſty with a Divine Spirit, to interpꝛet ſome dark Phzaſes of a 
Letter ſhewed to his Majeſty above and beyond all o2dinary Con⸗ 
ſtruction, thereby miraculouſly diſcovering the hidden Treaſon not 
many Hours befoze the appointed Time fo2 the Execution thereof; 
Therekoze the King's moſt excellent Majeſty, the Lozds Spiritual 
and Tempozal, and all his Majeſty's faithful and loving Sub- 
jets, do moſt juſtly acknowledge this great and infinite Blefling 


his moſt holy Name da aſcribe all Honour, Glozy and Paaile * 
And to the End that this unfeigned Thankfulneſs may never 
be fozgotten, but be had in a perpetual Remembzance, that all 
Ages to come may yield Pꝛaiſe to his Divine Majeſty fo2 the ſame, 
and have in Memozy THIS JOYFUL DAY OF DEL 
VERANCE; | N . 
Be it therefoze enafed by the King's moſt excellent Majeſty, the 
Lozds Spiritual and Tempozal, and the Commons in this p2eſent 
Parliament aſſembled, and by the Authozity of the ſame, That all 
and ſingular Miniſters in every Cathedzal and Pariſh Church, oz other 
uſual Place fo: Common P2zayer, within this Realm of England, 
and the Domintons of the ſame, ſhall always upon the Fifth Day 
of November ſap Mozning P2ayer, and give unto Almighty God 
Thanks fo2 this moſt happy Deliverance : And that all and every 
Perſon and Perſons inhabiting within this Realm of England, and 
the Dominions of the ſame, ſhall always upon that Day diligently 
and faithfully reſozt to the Pariſh Church oz Chapel accuſtomed, 
o to ſome uſual Church o2 Chapel where the ſald Mozning Payer, 
Pꝛeaching, oz other Service of God ſhall be uſed, and then and 
there to abide o2derlp and ſoberly during the Time of the (ald 
— — Piꝛeaching, oz other Service of God there to be uſed and 
And becauſe all and every Perſon may be put in mind of his . 
Outp, and be then better p2epared to the ſaid poly Service, be it $ / 
enaſted by the Authozity afozeſaiv, That every Miniſter ſhall give f 
Warning to his Pariſhioners publickly in the Church at Mozning 1 
Pꝛaper, the Sunday befoze every ſuch Fifth Dap of November, fo 1 1 
the due Obſervation of the ſaid Day: And that after Pozning 1 
Paper o2 Pꝛeaching upon the ſaid Fifth Day of November, they | 1 
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For the more effectual ſolemnizing this Annual Feſtival, by the , pormof 
King's Order there was drawn up by the Biſhops of the Church, A Form Prayer. 
of Prayer with Thankſgiving to be uſed yearly upon the Fifth Day of No- FR 
vember, for the happy Deliverance of the King and the three Eftates of the WH 
Realm, from the moſt traiterous and bloody intended Maſſacre by Gun- 1 


Stat. 
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An Act for 
a Thankſgi- 
ving on the 


29th of May. 
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| Holy-Davs. Stat. 12 Car. 2, 1 4. An Act for a perpetual Anniverſary Wang giving on 
WY Ne; | 


| "IR the Nine and Twentieth Day of May, 

F as Almighty God the King of Kings, and ſole Dif: 
poſer of all earthly Crowns and Ringdoms, hath by his all-ſway- 

ing P2ovidence and Power miraculouſly demonſtrated in the Giew 

of all the Mozld his tranſcendent Mercy, Love and Gzaciouſneſs 

towards his moſt excellent Majeſty CHARLES the Second, by 

his eſpecial G2ace, of England, Scotland, France and Ireland, King, 


Defender of the true Faith, and all his Majeſty's Loyal Subjects 


ok this his Kingdom of England, and the Dominions thereunto an- 


nered, by his Majeſty's late moſt wonderful, glozious, peaceable and 
joyful Reſtauration to the afual Poſſeſſion and Exerciſe of his 
undoubted Þereditary, Sovereign and Legal Authozity over them 
(after ſundzy Pears fozced Extermination into Fozeign Parts, by 
the moſt traiterous Conſpiracies and Armed Power of Uſurping 
Ty2:ants, and execrable perfidious Traitozs,) and that without 
the leaſt Oppoſition, oz Effuſion of Blood, thzough the Unanimous, 
Co2dial, Loyal Uotes of the Lozds and Commons in this peſent 
Parliament aſſembled, and paſſionate Delires of all other his Ma⸗ 
jeſty's Subjefts : Thich unerp2eſtible Bleſſing (by God's own moſt 


wonderful Diſpenſation) was compleated on the Twenty-ninth Day 


ok May laft paſt, being the moſt memozable Birth-day, not only of 


his Majeſty both as a Man and Paince, but likewiſe as an aitual 
King, and of this and other his Majeſty's Kingdoms, all in a 
great meaſure new bozn and raiſed from the Dead on this moſt 
joyful Day, wherein many Thouſands of the Mobility, Gentry, Ci⸗ 
tizens, and other his Lieges of this Realm, conducted his Majeſty 
unto his Royal Cities of London and Weſtminſter, with all poſli⸗ 
ble Expꝛeſſions of their Joy and loyal Aﬀetions, in far greater Tri⸗ 
umph than any of his moſt vitozious P2edeceſſozs Rings of England 
returned thither from the Fozeign Conqueſts, and both his Majeſty's 
Douſes of Parliament, with all dutiful and joyful Demonſtrations 
of their Allegiance, publickly received, and co2dially congratulated 
his Majeſty's: moſt happy Arrival, and Jnveſtiture in his Royal 
Thzone, at his Palace at Whitehall: Upon all which Conſiderations, 

this being the Day which the Lozd himſelf hath made and crowned 
with lo many publick Bleſſings and ſignal Deliverances, both of 
his Majeſty and his People, from all their late moſt deplozable Con- 
fuſions, Diviſions, Wars, Devaſtations, and Oppzeſtions, to the 
End that it may be kept in perpetual Remembzance in all Ages to 
come, and that his Sacred Pajeſty with all his Subjects of this 
Realm, and the Dominions thereof, and their Poſterities after 


them, might annually celebzate the perpetual Memozp thereof, by ſa- 


crificing their unkeigned, hearty, publick Thanks thereon to Almighty 


God, with one Heart and Goice, in a moſt Devout and Chziſtian 


now are, oz hereafter ſhall be within this Realm of England, and 


Manner, fo? all theſe Publick Benefits received and conferred on them 


upon this moſt joyful Day: Be it therefoze enafted by the King's moſt 
excellent Majeſty, the Lozds and Commons in this pzeſent Parlia⸗ 
ment aſſembled, and by the Authozity of the ſame, that all and üngular 
Miniſters of God's Mozd and Sacraments in every Church, Chapel, 
and other uſual Place of Divine Service and Publick P2ayer, which 
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the reſpetive Dominions thereof, and their Succeſſozs, ſhall in all Polx Wars, 
ſucceeding Ages annually celebzate the Twenty-ninth Day of May 
by rendzing their hearty publick Pꝛaiſes and Thankſgivings unto Al⸗ 
mighty God, fo? all the foze-mentfoned extraozvinary Mercies, Bleſ- 
ſings and Deliverances received, and mighty Ads done thereupon, 

and declare the ſame to all the People there afſembled, and the Sene⸗ 1 
rations yet to come, that ſo they may fo2 ever pꝛaiſe the Lo2d fo? the 
fame, whoſe Name alone is excellent, and his Glozy above the Earth 1 
and Heavens. by 
And be it further enacted, That all and every Perſon and Perſons 1 
inhabiting within this Kingdom, and the Domintons thereunto belong⸗ _—_ 
ing ſhall upon the ſaid Day annually reſo2t with Diligence and Devo- 
tion to ſome uſttal Church, Chapel, o2 Place where ſuch publick 1 
Thankſgivings and Pꝛalſes to God's moſt Divine Majeſty ſhall be 5 Ft 
rendzed, and there ozderly and devoutly abide during the ſaid publick | —_ 
Thankſgiving, Prayers, Pꝛeaching, Singing of Plalms, and other 1 
Service of God there to be tiſed and miniſtred. 

And to the End that all Perſons may be put in ind of their Duty 
therein, and be the better prepared to diſcharge the ſame with that 
Piety and Devotion as becomes them, be it further enacked, That 

every Miniſter ſhall give Notice to his Parfſhioners publickly in the 
Church at Moꝛning Pꝛapers the Loꝛd's Day next befo2e every ſuch 
Twenty-ninth Day of May, fo2 the due Obſervation of the ſald Day, 

and ſhall then likewiſe publickly and diſtindtly read this pzeſent A to the 
People. Stat. 12 Car. 2. c. 14. 


Cap. 32. The Complete Incumbent. 
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And to make the Obſervance of this Feſtival more Solemn and Uni- 
form, by the King's Order there was drawn up by the Biſhops, A Form A Form of 
of Prayer with Thankſgiving to be uſed yearly upon the 29th Day of Fer. 
May, being the Day of his Majeſty's Birth, and happy Return to his 
Kingdoms. . * to 


There is likewiſe an Act of Parliament for the yearly keeping a Faſt An Act for a 
on the zoth of Fanuary, the Day of the execrable Murder of King 4 ee. - 
Charles the Firſt, but the Act not appointed to be read in Churches. For te 
the more regular Obſervation of this Faſt, there was compiled by the Bi- | 5 
ſhops at the Appointment of the King, A Form of Common-Prayer to be 
uſed upon the zoth Day of January, being the Day of the Martyrdom of 
King Charles the Firſt, | 


Note; Theſe three Forms of publick Service are not expreſly confirm- Not con- 
ed by any Act of Parliament, but are authorized by this Order of the ax oth | 


King. 


Charles R. 


UR Will and Pleaſure is, That theſe three Forms of Prayer and But aurho- 

Service made for the 5th of November, the 3oth of January, and 3 1 

the 29th of May, be forthwith Printed and Publiſhed, and for the future — 

annex d to the Book of Common- Prayer and Liturgy of the Church of Eng- 

land, to be uſed yearly on the ſaid Days, in all Cathedrals and Collegiate hi 
Churches and Chapels, in all Chapels of Colleges and Halls within both our ti 
| Univerfities, and of our Colleges of Eaton and Wincheſter, and in all if 
4Q Pariſh- 1 


"334 ie dis, Low: Or, "Gap: 32. 


Chapels, Pariſh-Churche 2 Chapels within our K en of England, Dominion Y 
9 Wales, 1008 Town: of Berwick upon Tweed. | 


Given at 75 5 Court at Whitehall the 
Second Day of May in the Four- 


teenth Vear of Our Reign. 


And divers like 8 have been for the Reading of particular Forms 
of Prayer on certain Days; as that of the eighth of March, being the 

Day of Queen Anne's Acceſſion to the Throne, &c. 
Notice tobe Miniſters are not only bound to give Notice of the aforeſaid. ſpecial Days 
Swen. appointed to be kept Hoh but alſo they are on the Sunday before- going 
any Holy-day, or Fafting-de, after the Communion- Service, to declare. to 
the People what Days are in the Week following to be obſerved as * 


5 | days or Fuſting- days. Rubrick. 


Offenders to Note, That no Penalty is appointed for thoſe that do not celebrate 
bi | ow Service on the Days appointed to be obſerved by the aforeſaid 
pf | | Ene. Acts, nor 4s any Penalty ſet by Stat. 14 Car. 2. c. 4. for thoſe that 
4 neglect to ſay Divine Service on any Sunday or Holy-day ; and there- 
778 fore ſuch as are negligent muſt be puniſhed in the ordinary way of Trial 
WE by Jury, &c. and the Juſtices are to impoſe a reaſonable Fine, or elſe 
30 they may be puniſhed in the Eccleſiaſtical Court by the Ordinary, as I 
conceive. Quœre, as to the Ordinary's Power to puniſh for the Neglect of 
the keeping the Days ſpecially appointed by the three laſt Acts; but I 
think, that however he may puniſh the Neglect of Divine Service on 
Sundays, and other Holy-days, by the Statute 14 Car, 2. c. 4. with Statute 
1 Elia. 1, and by the Statute 14 Car. 2. c. 4. every Minifter ; is bound to 
read the Morning and Evening Prayers, in * Book of Common- Prayer 
contained, upon every Lord's-Day, and upon all other Days, and Occa- 
1 — and at the Times therein appointed, c. And X $6. alſo the 
1 Statute of 1 Eliz. 2. is to be applied to this Book of Common-Prayer now 
in force, which gives to the Ordinary an Authority to puniſh all Offences 
againſt the ſaid Act, unleſs it may be objected, that the ſaid Act of 
1 Elix. 2. doth not injoin the Reading of the Prayers but only the Reading 
Wt of them in ſuch Order and Form as is mentioned in the ſaid Book, at ſuch 
ha Times when they are read, and then the Ordinary hath not Power. thereby 
We to puniſh the Neglect of reading Prayers on Sundays or other Helhydays ; 
7  Nyare, However, ſuch Neglecters may be puniſhed in Temporal Courts 
_ as before is ſaid. 
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Chapel If A. be ſeiſed of a Manor whereof a Chapel is Parcel, and a Spiritual 
Auel ef a Corporation doth covenant by Deed indented with A. and his Heirs to 
See 1 Roll. Celebrate Divine Service weekly in the ſaid Chapel for the Lord of the 
Abr. 110. Manor and his Servants ; in this Caſe, the Aſſignees of A. ſhall have an 
Action of Covenant, albeit they are not named in the Deed, for that the 
Remedy by Covenant doth run with the Land to give Damages to 
the Party grieved, and is as Appurtenant to the Manor. But if the 
Covenant had been with a Stranger, and not with the Lord of the 
Manor, to celebrate Divine Service in the Chapel of A. and bis Heirs, 
there the Aſſignee ſhall not have an Action of Covenant, for the 
Covenant cannot' be annexed to the Manor, becauſe the Covenan- 
tee was not ſeiſed of the Manor. 1 IH. 385. 4a. And if a Lord of 
a Manor hath a Chapel within any Pariſh, that is private for himſelf 
and his Servants within the ſaid Manor, in which, 1 ime whereof the 
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The Complete Incumbent. 37 | 
Memory af Man is not the contrary, the Parſon or Vicar of the Pariſh Chapels, . 
in vrhich ſuch Chapel or Manor is, have uſed to ſay Divine Service, and A Ki 
to adminiſter the Sacraments, c. either by himſelf, or ſome Chaplain 5 
provided by him; if the ſaid Parſon or Vicar, neither by himſelf, nor 5 
-other Perſon, doth celebrate Divine Service, and adminiſter the Sacra- F 
ments, Ce. according to the Preſcription, an Action upon the Caſe by ARion' upon F 
reaſon of the Preſcription ſhall be maintainable by the Lord of the the Caſe. "'k 
Manor, and he himſelf only, and none of his Servants ſhall have the 1 
Action: For although that the Divine Service be Spiritual, yet foraſmuch ql! 
as the fame by Preſcription -doth belong to a private Perſon, and is to be Wi 
celebrated for his Eaſe within his Manor, which ſhall be intended to begin In 
at firſt by Covenant, the Action for not performing of the Service doth 7 
well lie, and Damages ſhall be recovered for the Neglect; and therewith 11 
agreeth 22 H. 6. 46, in the Prior of Y/oodburn's Caſe, Co. 5. Willianis 1 
Caſe 73. Roll's Abr. 1. 110. But when the Chapel is not private to 4 if not N 
the Lord and his Family, but publick and common to all his Tenants of private to 1 
the ſame Manor, which may be many, and of great Number, there no Tamy. 4 1 
Action upon the Caſe lieth by the Lord, for then every one of his Tenants 1 
may have his Action upon the Caſe as well as the Lord himſelf, and N 
Jo infinite Actions might be brought for one Default, and the Offender 1 
puniſhed without End, which the Law will not allow, as being unrea- 1 
ſonable. And yet they ſhall not be without Remedy in ſuch Caſe, for 1 
they may ſue in the Spiritual Court for the Default, and there the ſame [1088 
ſhall be redreſſed. Litt. lib. 2. cap. ..... Frunkalmoign, Set. 136. 1 
Mich. 34 & 35 Elia. B. R. William's Cafe, 5 Co. 73. Vide 27 H. 8. 1 
27.84. 5 Ed. 4. 2. 2 Ed. 4. 9. 4. Roll's Abr. 1. p. 110, 1 Inft. 96. a. N 
An Action of the Caſe was brought, wherein the Plaintiff declared, that if Adion lies 1 
the Sacrament of the Lord's Supper was to be adminiſtred to the Pa- T <7” hh! 
riſhioners upon ſuch a Sunday, and that the Defendant Parſon, &c. re- the Sacra. 13081 
fuſed to admit the Plaintiff to the ſard Sacrament; and a Verdict was found ment. "M8 
for the Plaintiff, but it was moved in Arreſt of Judgment, that the 1 
Action in this Caſe would not lie, becauſe it was a meer Eccleſiaſtical 1278 
Offence, and puniſhable by Cenſures of the Church, and is not proper 1728 
for a Jury to judge what Damage the Plaintiff hath ſuſtained by being re- | 1 
fuſed this Spiritual Food: And if the Plaintiff may maintain this Action, 5 1 
then every other of the Pariſhioners may bring the like Action, and the 4 : 
Law allows not Multiplicity of Actions; but rhe Judgment was arteſted Wh 
upon an Exception to the Form of the Declaration, and the Court gave Wl 
no Opinion whether the Action would lie or not. Paſth. 13 Car. 2. 1 
Clovel v. Cardinal, 1 Sid. 34. 5 | 8 
And tho' the Liturgy, or Book of Common Prayer, and of cele- 2 2 1 
brating Divine Service be altered, yet this Alteration notwithſtanding, he 14508 
where any Tenements be held in Frankalmoign, the Tenure in Frank- Common 1 i i 
almoign remaineth, and ſuch Prayers and Divine Service ſhall be Per. 1 1 
ſaid and celebrated as now are authorized; yea, and though the Tenure 1 
be in particular, as to ſing a Maſs, or a Placebo, or Dirige, yet ſaying 1 
the Prayers now authorized ſufficeth; for the changing of Spiritual Ser- | 
vices into other Spiritual Services altereth neither the Name, nor the we | | 


— 


Effect of the Tenure ; and albeit the Tenure in Frankalmoign is now = Fa | | 
reduced to a Certainty contained in the Book of Common Prayer; yet ſee- 1 
ing the Original Tenure was in Frankalmoign, and the Change is by 8 1 
general Conſent, by Authority of Parliament, whereunto every Man is 6 
Party, the Tenure remains as it was before. 1 Tuff. 95. 5. From which | 
it ſeems to appear, that the Eccleſiaſtical Judge may correct, if Divine | 


Service 
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Chapels. Service be neglected in any Church or Chapel, although no Authority be 
| given by any Statute to enable him thereunto ; and I conceive, that the 
Altering the ancient Form of Divine Service, or rather the Confirmation 
of the Alteration of it, by Act of Parliament, doth not take from the 
Ordinary his Curam animarum, and therefore not his ancient Authority 
he had by the Common Law, and Common Right, to ſee that Divine 
Offices be performed by thoſe under his Charge, and to puniſh Offenders 
5 in that reſpect by the Cenſures of the Church. A 1 
3 4 Di. But if any hold Land by a certain Divine Service to be done, as to 
15 wed in cer. ſing a Maſs every Friday in the Week, or every Year ſuch a Day to ſing 
tain by the a Placebo or Dirige, Cc. or to find a_Chaplain to ſing a Maſs, &c. 
Tenure. or to diſtribute in Alms an Hundred Pence to an Hundred poor People on 
fuch a Day; in this Caſe, if ſuch Divine Service be not done, the Lord 
may diſtrain, becauſe the Divine Service is put in certain by the Tenure 
Py and if the Lord doth diſtrain for not doing Divine Service which is certain, 
2 to he ſhall upon his Avowry recover Damages at the Common Law, that is, 
le in the King's Temporal Court, for the not doing of it; and if Iſſue be 
taken upon the Performance of the Divine Service, it ſhall be tried by a 
Jury of Twelve Men; becauſe albeit the Service be Spiritual, yet the Da- 
mages and Loſs are Temporal, and ſo is the Seigniory alſo, and in this 
Caſe the Lord ſhall have Fealty, &c. and ſuch Tenure ſhall not be ſaid 
to be Tenure in Frankalmoign, but is called Tenure by Divine Service; 
for none can hold in Frankalmoigne if there be expreſſed any particular 
Manner of Service that he ought to do. 1 Tf. 90. ö. g7. ö. But if a 
Grant be made by Fine to find a Chaplain in a certain Chapel of the 
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+ Conuſee to ſay Divine Service there, and when the ſaid Chapel is become 
# 5 | ruinous and decayed, a Scire Facias is brought upon the Fine; if the 
* 18 > 50 Conuſor doth plead that the Chapel is ruinated, and decayed, ſo that no 
HAR . Prieſt can ſay Divine Service therein, although that the Covenant by ſuch 
| Fa — | Plea is confeſſed, and it be prayed on the behalf of the Plaintiff, that 
. na therefore Judgment may be given, but that Execution ſhould ceaſe until 
1 the Chapel be rebuilt, yet no Judgment ſhall be given, for that this is a 
1 good Bar for the Time; for during the Time that there is no Chapel, 
1 | Divine Service ſhall ceaſe, in that it ought to be done in a decent and 
" 18 | reverent Manner, and not at large ; but if the Chapel be rebuilt in the 
1 Place where the old Chapel ſtood, Divine Service ought to be ſaid there 
{LY again, and a Chaplain ought to be found for that Purpoſe as formerly. 
WT | But it was ſaid, that if the Chapel be built in another Place than where 
Welw = the old Chapel ſtood, the Grantor is not tied to ſay Divine Service in 
137 it. e . 14. 10-4. 7. 0, io. Tri... 30 . Fade and 
78  Preſihall's Cale, 1 Leon. 331. Paſch. 43 Elix. Cottel v. Lutterell's Caſe, 
'4 F: B. R. 4 Coke 86. And this I ſuppoſe holds as to a Pariſh-Church, &c, 
= |; | | when the Caſe is the ſame, > 

i Chapelof And Note, That where there is a Chapel of Eaſe in a Pariſh, the 
1 — Incumbent of the Mother-Church being bound to find a Chaplain there, 
1 he himſelf may ſerve in the Chapel as well as his Curate or Chaplain. 
1 The Cafe of the Parſon of Aſhton and Caſtle Burnidge Chapel, Hobart 
468 Ha we may add, That, I. Of Chapels ſubject to a Mother-Church, fome 
Wt, are meerly Chapels of Eaſe, others are Chapels of Eaſe and Parochial. A 


Chapel meerly of Eaſe, is ſuch as is not allowed a Font, Sacraments or 
Burials, but is uſed only for the Eaſe of ſome Part of the Pariſhioners in 
Prayers and Preaching, and commonly the Curate thereof is removable 


Co 3 the Pleaſure of the Parochial Miniſter; though, as Jyndꝛevod obſerves, 
2 Roll. 126. 2 | it 
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it may have the Rights of a Parochial Chapd by Cuſtom : But hate a Chapels: 
Chapel is inſtituted, though with Parochial Rights, there is uſually (if © 
not always) a Reſervation of repairing to the Mother-Church on a certain 
Day or Days, in Order to preſerve the Subordination. But 4 Leone 24. 
il A Chapel may preſcribe for Tithes againſt the Mether-Church ; 
| ſays Lyndwood, And in the Cafe of Saer and Bland, when the Paten 
libelled for Tithes againſt the Inhabitants of a Hamlet, where was a 
Chapel of Eaſe; and 'twas ſhewn on the other Side, that Time out of 
Mind, the ſaid Hamlet had found a Clerk to do Divine Service in the 
ſaid Chapel, with Part of their Tithes, and (what was an uſual Compo- 
ſition upon the Erection of a Chapel) paid a certain' Sum to the Parſon 
and his Predeceſſors for all Tithes ; the n was held good, and a 
Prohibition granted. 
III. The Reparrs * a IHE are to be by Rates on the Landbolders 
within the Chapelry, in the ſame Manner as the Repairs of a Church, and 
ſuch Rates are alſo to be inforced in Iike Manner. But Repairing the 
Chapel is of itſelf no Diſcharge from repairing the Mother-Church, which 
though at the firſt View it may ſeem hard, yet has this Reaſon to ſupport 
it, that all Chapels and Diſcharges from attending Service at the Mother- 
Church were originally Matters of Grace and Favour; and the Eaſe or 
Convenience of particular Inhabitants ought not to be purchaſed with In- 
convenience and Damage to the Mother-Church. 
IV. V the Patron of a Chapel do preſent to that Chapel, it ſhall be- 2 Roll. 126. 
come a Church, and be oe no pope This was affirmed by Dodderidge e 
and aſſented to by Coke in B. R. 12 Fac. 1. agreeable to what is ſaid 
elſewhere of Donatives, that if the * Patron preſents, and his Clerk 
is admitted and inſtituted, it is become preſentable, and ſhall never be 
Donative after; yet if one is Patron of two Churches, and preſents to 
one only as the Mother-Church cum Capella de (naming the other) that 
other having been originally a diſtinct Pariſh Church ſhall ſo remain, not- Savil, Cafe 
withſtanding ſuch Preſentment, and that ever ſo often repeated. 46. 
V. A Chapel or no Chapel ought to be tried by the Spiritual Fudge: 
For a Chapel dependant on a Mother-Church cannot be founded but with 1 R. 126. 
Licence to the Ordinary ; and the Opinion of my Lord Coke, that a Cha- 
pel is Spiritual as well as a Church ; and where two Spiritual Things are 
to be tried, no Prohibition ſhall go, even as it goes not when a Mogus is 
pleaded in a Diſpute between two Spiritual Perſons, (viz. the Rector and 
_ Vicar) about Tithes, 
VI. If a Queſtion be depending, whether it be a Chapel of Eaſe or 
a Pariſh Church, it ſhall be tried (as to the Rights, 6. Limits, &c.) 
in the Temporal Court : and ſo if the Queſtion be, whether a Chapel of 


Eaſe or a Parochial Chapel; and fo are the Bounds of Pariſhes, &c, to be 
there tried. 
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Alſo, Of Free Chapels. 


I. The Diſtinction of Free Chapels is grounded on their Freedom or Codex 235. 
Exemption from all ordinary Juriſdiction: Other Reaſons have been aimed 
at, but that this is the true one ſeems plain from the Form of the Writ 
in the Regiſter 40. 5. | 1 
6. II. Free Chapels may continue ſuch in Point of Exemption from ordinary K 
Viſitation, tho the Head or Members receive Inſtitution from the Ordinary. 
This appears from the King's Preſentation of a Prebend of the Free Chapel 4 
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Preaching. of Haſtings ma to the Biſhop of Chicheer, and a royal landet re- 


citing the Admiſſion and Inſtitution. Vide Codex 2306. } 
III. The Ki ng may erect a Free Chapel, and exempt it from the ur 
didlion of the Ordinary. 


CHAP. XXXIII. 
Miniſters Duty in Err 


Miniſters Nother Duty incumbent upon every Miniſter that hath. Cure of 

preaching Souls is, To declare, by Preaching, the Will of God to his People. 

without Li- And note, every Perſon, when he is ordained Prieſt, doth thereby receive. 

cence. «Ry. Authority to preach the Word of God; and when he! is inſtituted, the 
brick, Biſhop doth commit to him the Cure of Souls. Shephard, in his Sure 

13 Guide for Fuſtices of the Peace, ſaith, that the Clauſe in the Statute 
77:30 14 Car. 2, concerning Lecturers, ſcems to extend to all Miniſters that 
= preach any where without Licence. The Words of which are, And be 
140 g. 14 it further enacked by the Authozity akozeſald, That no Perſon ſhall 
44 5 Car. 2. be, oz be received as a Lecturer, oz permitted, ſuffered oz atlowed 

x to pꝛeach as a Lefturer, oz to pꝛeach oz read any Sermon oz Lefure 

"i in any Church, &c. unleſs he be firſt approved, and thereunto li⸗ 
_— - Lenſed, &c. And altho' (as I conceive) this Clauſe was only deſigned for 
_— ſuch who are to preach in the Quality of Lecturers; yet it may be ex- 
WG. tended to all Miniſters preaching in any Church, Chapel, or other Place of 


publick Worſhip, of which the Preacher hath not the Cure, though he 
be not a ſettled and conſtant Lecturer. And even before this Statute was 


made, it was lawful for Church-wardens to reſtrain any Stranger not li- 
1 | cenſed, from preaching in their Church or Chapel, which ſeems to be al- 
ne (42) lowed in Crefwick and Rokeſby's Caſe, Hill. 10 Fac. B. R. 2 Bulſt. 49, 


1 = where the Church-wardens were committed to Gaol by the Juſtices of the 
e . Peace upon the Statute of 1 Mar. and the Commitment in that Caſe al- 
lowed to be good, although the Miniſter (who in Truth was licenſed) did 
Curate ought not ſhew his Licence (as it ſeems) to the Church-wardens, And if one be 
to take Li- Curate in a free Chapel or Donative, yet he ought not to preach without 
cen'®, Licence, but the Biſhop may cite him to take a I icence to preach. Allain 
FE v. Exton, Hill. 23 & 24 Car. 2. 2 Keb. 876. 1 Mod. Rep, go. Vide 
ibid. 11, 12, 22. And ſince the Act of Uniformity, if the Biſhop denies 
to grant a Licence to a Parſon who is fit to preach, B. R. will grant a 
Mandamus to him to grant one; by Powell Juſtice, 2 Ld. Raym. 1206. 
in the Caſe of Colefatt v. Newcomb, 
13 EI c.12 But whether a Miniſter doth preach with or without Licence, he is 
According to not to preach what Doctrine he pleaſes, and therefore it hath been enacted, 
of the Thiry. That if any Perſon Eccleſiaſtical, o: which ſhall have Eccles 
nine Articles, ſiaſtical Living, ſhall adviſedly maintain 02 affirm anp Doctrine di⸗ 
redly contrary oꝛ repugnant to any of the Thirty⸗Mine Articles, and 
being convented brfoze the Biſhop of the Dioceſe, oz the Dwinary, 02 
bekoze the Ducen's Highnels Commiſſioners in Cauſes Eccleſiaſtital, 


ſhall . therein, oz not revoke his Erroz, oz after ſuch Revoca⸗ 
tion 
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or adviſedly in any otherwiſe contemn, deſpiſe, or revile the ſaid Sacra- 
ment, upon the Penalty of ſuffering Impriſonment, and of making Fine 


Cap: 33. The Complete Incumbent. 
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ing, and perſiſting, oz ſuch eftſoons affirming, ſhall be juſt Cauſe to — 
dep2ive ſuch Perſon of his Eccleſiaſtical Pꝛomotion; and it ſhall be 

lawful to the Biſhop of the Dioceſe, oz the Oꝛdinary, oz the ſaid 
Commiſſioners, to depzive ſuch Perſon ſo perſiſting, oz lawfully con⸗ 

vited of ſuch eftſoons affirming, and upon ſuch Sentence of Depzi⸗ 

vation p2onounced, he ſhall be indeed depzived, Stat. 13 Eliz. c. 12. 
Neither may any Miniſter preach, declare, or ſpeak any Thing in Penalty for 


| Derogation or Depraving of the Book of Common Prayer, or of any Proving the 


1 ® o * B k At * 
Thing therein contained, or of any Part thereof; and if he offend in this mon al 


Particular, he is to forfeit for the firſt Offence one whole Year's Profit of Stat. 1 Elis. 
all his Spiritual Benefices or Promotions ariſing after his Conviction, and © * 
fufter ſix Months Impriſonment ; for the ſecond Offence twelve Months 
Impriſonment, and Deprivation zp/o facto of all his Spiritual Promotions; 


and for the third Offence the like Deprivation, and Impriſonment during 


Life: And if he hath no Spiritual Promotion, he ſhall for the firſt Offence 
be impriſoned fix Months, and for the ſecond during Life. Stat. 
1 ES. 
Neither may he in his Preaching, or at other Time, deprave, deſpiſe, Or the Sa- 


or contemn the moſt Bleſſed Sacrament of the Lord's Supper by any con- cament. 


Stat. 1 Ed. 6. 


c. I. 


temptuous Words, or by any Words of depraving, deſpiſing or reviling, 


and Ranſom at the King's Will. Srat. 1 Ed. 6. c. 1. A Miniſter may 


be alſo bound to his good Behaviour for uſing ſcandalous and reflectin 
WMWords in his Preaching. Trin. 16 Car. 2. Juſtice Tyrel v. Hatch, 
. . 


And it is enacted, by 1 EH . 1. Ses. 27, Sc. That fo2 the utter . 


Ertinguiſhment of all kozeign and uſurped Power and Authozity, 4s ind ain. 


tenance of 


may it pleaſe your Þighnels, that it may be enacked by the Authozity preien Ulur-. 


afozeſaid, That if any Perſon o2 Perſons dwelling oz inhabiting pacion. 
within this your Realm, oz in any other your Þighneſs's Realms oz 
Dominions, of what Eſtate, Dignity oz Degree ſoever he oz they 


be, after the End of thirty Days next after the Determination of 


this Seſſions of this pꝛeſent Parliament, ſhall by Writing, Pzint- 
ing, Teaching, Pꝛeaching, expꝛels Wo2ds, Deed oz Ac, adviſedly, 
malticiotſly and direckly affirm, hold, ſtand with, ſet kozth, maintain 
o2 defend the Authozity, Pꝛeheminence, Power oz Jurfsdiftion, Spi⸗ 
ritual o2 Eccleſiaſtical, of any Fozeign Pzince, Pꝛelate, Perſon, 
State oz Potentate whatſoever, heretofoze claimed, uſed oz uſurped 
within this Realm, oz any Dominion oz Country being within o 
under the Power, Dominion o2 Dbeyſance of pour Highneſs; oz 


ſhall adviſedly, maliciouſly and direfly put in ure, oz execute any 


Thing koz the Extolling, Advancement, ſetting kozth. Maintenance 
o: Dekence of any ſuch pꝛetended oz uſurped Jurisdifion, Power, 
Preheminence and Authozity, oꝛ any Part thereof; that then every 
ſuch Perſon and Perſons fo doing and offending, their Abettozs, 
Aiders, Pꝛocurers and Counſelloꝛs, being thereof lawfully convited 
and attainted, accoꝛding to the true D2der and Courſe of the Com- 


mon Laws of this Realm, fo2 his oz their firſt Offence, ſhall kozkeit 


and loſe unto your Highneſs, your Heirs and Succeſſozs, all his and 
their Goods and Chattels, as well real as perſonal. 
And if any Perſon ſo convicked oz attainted ſhall not have, o2 be Imprinment 


 wozth of his pzoper Goods and Chattels, to the Ualue of Twenty bra rear. 
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Drecching. 


Benefices 
thereupon to 
be void. 


16K3 EE 


High Trea- 
on. 


-Poutws. at the Time of his C Conbinlon 02 Attatnder;: that then every 
ſuch: Perſon ſo convicted and attainted, over and belides! the oz⸗ 
keiture of all his ſaid Soods and Chattels, ſhall have and fuffer Im⸗ 
pꝛiſonment by the pace of one whole Vears' without Salt ve: 
Mainp?tze. 

And that alſo all and every the Benefices,; Pꝛebends, and other 
Eccleſiaſtical Promotions and Dignities whatſoever, ot every Spi⸗ 
ritual Perſon ſo offending, and being attainted, ſhall immediately 
after ſuch Attainder be utterly void to all Intents and Purpoſes, as 
though the Incumbent thereof were dead, and that the Patron and 
Dono? of every ſuch Benefice, Pꝛebend, Spiritual Dꝛomotion and 
Dignitp, ſhall and may lawfully pꝛeſent unto the lame, oꝛ give the 
ſame in ſuch Manner and Fozm, as ik the ſaid Incumbent were 
dead; and if any ſuch Offender o2 Dffenders, after ſuch Convittion' 
92 Attainder, do ektloons commit 02 do the ſaid Offences, o2 any of 
them, in Manner and Fozm akozeſaid, and be thereof duly convicted 
and attainted as is afozeſaid, that then every ſuch Offender and 
Offenders ſhall fo2 the ſame ſecond Dffence incur into the Dangers, 
Penalties and Fozfeitures ozdained and p2ovived by the Statute of 
Pꝛoviſion and Præmunire, made in the Sixteenth Pear of the Reign 
of King Richard the Setond.- 

And if any ſuch Dffendo2 o2 Dffendozs, at any Time after the ſe⸗ 
cond Convitton and Attainder, do the third Time commit and da 
the ſaid Offences, oz any of them, in Manner and Fozm akozeſaid, 
and be thereof duly convicted and attainted as is afozeſaid, that 
then every ſuch Dffence oz Dffences ſhall be deemed and adjudged 


High Treaſon; and that the Ofiendo2 oz Pflendozs therein being 


thereof lawfully convicted and attainted, accozding to the Laws of 


Proſecution 
within the 
Tear. 


5 El. e 


Againſ es 
taining the 
Authority of 


this Realm, ſhall ſuffer Pains of Death, and other Penalties, Fo2- 
feitures and Loſſes, as in caſe of Þigh Treaſon by the Laws of 
this Realm. 

And be it enafed, That no manner of Perſon 02 Perſons all be 
moleſted oz impeached fo2 any of the Offences ſo committed oz perpe- 
trated only by Pꝛeaching, Teaching, 02 Wo2ds, unleſs he oz they be 
thereof lawfully indiceed within the Space of one whole Pear nert 
after his oz their Dffences ſo committed: And in caſe any Perſon o2 
Perſons ſhall Foztune to be impziſoned fo2 any of the ſaid Offences 
committed by Pꝛeaching, Teaching, oz Wozds only, and be not 
thereof indied within the Space of one half Year next after his oz 
their ſuch Offence ſo committed and done, that then the laid Perſon 
ſo impziſoned ſhall be ſer at Liberty, and be no longer detained 
in Pyziſon fo2 any ſuch Cauſe oz Offence, Vide Stat. 1 Eliz. 1, 


Sect. 27, &c. 
And it was afterwards enacted by 5 Eliz. c. 1. Set. 2. &c. That 


if any Perſon and Perſons dwelling, inhabiting, oz reſiant within 
this Realm, oz within any other the Queen's Dominions, Seig⸗ 


the Biſhop or „ niozies, 02 Countries, oz in the Marches of the lame, 02 elſewhere 


See of Rom 


within oz under her Obeiſance and Power, of what Eſtate, Dignity, 
Pꝛeheminence, Ozder, Degree oz Condition ſoever he oz they be, 
after the firſt Day of April, which ſhall be in the Pear of our Lozd 
- God 1563. ſhall by Writing, Ciphering, Pzinting, Pꝛeaching oz 

Teaching, Deed oz Act, adviſedly and wittingly hold oz ſtand with, 
02 extol, ſet fo2th, maintain 02 dekend the Authozity, Jurisdifton 


02 Power of the Biſhop of Rome, oz of his See, heretokoze CO 
uſed 


2 
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uſed o2 uſurped within this Realm, oz in any Dominion oz Caun⸗ Yreachiug 
try, being of, within, oz under the Queen's Power oz Dbeiſance, o: 

by any Speech, open Deed oz Act, adviſedly and wittingly attribute 

any ſuch Manner of Jurisdiſtion, Authozity, o: Pꝛeheminence to 

the ſaid See of Rome, oz to any Biſhop of the ſame See koz the 

Time being, within this Realm, oz in any of the Queen's Domi⸗ 

nions oꝛ Countries; that then every ſuch: Perſon o2 Perſons fo 

doing oz offending, their Abettozs, Pꝛocurozs, and Counſellozs, 

and alſo their Aiders, Afſiſfants and Comfozters, upon Purpoſe, 

and to the Intent to ſet fo2th, further, and extol the ſaid uſurped 1 
Power, Authozity oz Jurisdifion of any of the ſaid Biſhop oz Wl. 
Biſhops of Rome, and every of them, being thereof lawfully indied ld 

02 pꝛeſented within one Pear next after ſuch Dffences by him oz them 
committed, and being lawfully convicted oz attainted at any Time 
after, accozding to the Laws of this Realm, ko; every ſuch Default 
and Offence, ſhall incur into the Oangers, Penalties, Pains and 
Fozfeitures, ozdained and p2ovided by the Statute of Pꝛoviſion and 15188 
Præmunire, made in the Sixteenth Pear of the Reign of King on ml 
Richard the Second. 7 a Moy otradss i 

Sect. 3. And it is alſo enafted by the Authozity akozeſaid, That as Power and 
well Juſtices of Aſſiſe in their Circuits, as Juſtices of Peace within 3 "qa 
the Limits of their Commiſſion and Authozities, o2 two of every ſuch TT 
Juſtices of Peace at the leaſt, whereof one to be of the Quorum, 
ſhall have full Power and Authozity by Uirtue of this Act, in their 
Quarter and Open Seſſions, to inquire of all Dffences, Contempts 
and Tranſgreſlions, perpetrated, committed, oz done contrary ta 
the true Meaning of the Pꝛemiſſes, in like Manner and Fozm as 
they may of other Offences againſt the Queen's Peace, and ſhall 
certify every Pꝛeſentment afoze them oz any of them had oz made 
concerning the ſame, oz any Part thereof, befoze the Queen, her 
Ieirs and Succeſſozs, in her oz their Court, commonly called the 
King's Bench, within 40 Oays next after ſuch P2eſentment had oz 
made, if the Term be then open; and if not, at the firſt Day of the 
full Term next following the ſaid 40 Days; upon Pain that every 
of the Juſtices of Afſize, oz Juſtices of the Peace, befoze whom ſuch 
Pzeſentment ſhall be made, making Dekault of ſuch Certificate con- 
trary to this Statute, to loſe and foxfeit fo2 every ſuch Ocfault One 
Pounds to the Queen's Highneſs, her Heirs and Suc⸗ 

Sect. 4. And it was enafed by the Authozity afozeſaid, That the junices of 

Juſtices of the King's Bench, as well upon every ſuch Certificate as B. R. how te 
by Inquiry befo2e themſelves, within the Limits of their Authozities, mme. 
tall have full Power and Authozity to hear, ozder, and determine 
every ſuch Dffence done oz committed contrary to the true Meaning 
of this pꝛeſent Ac, accozding to the Laws of this Realm, in ſuch 
like Manner and Fozm to all Jntents and Purpoſes, as if the Per⸗ 
{on oz Perſons, againſt whom any Pꝛeſentment ſhall be had upon 
this Eſtatute, had been p2eſented upon any Matter oz Offence er- 
pꝛeſſed in the laid Eſtatute made in the laid Sixteenth Year of King 
Richard the Second. yy ok 

Sect. 10. And fo2 ſtronger Defence and Maintenance of this Ac, it second Of. 
is further ozdained, enacked, and eſtabliſhed as afozeſaid, That if #7» nan * 
any ſuch Offendoz oz Offendozs, as is afozeſaid, of the firſt Part oz - 6 += 
Bzanch of this Eſtatute, that is to ſay, by TUriting, Ciphering, 

— 45 Piinting, 
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AY aching. Printing, Pꝛeaching oz Teachiug, Deed oz Ac, adviſedly and wit⸗ 
i SV tingly bold oz ftand with, to extol, ſet fozth, motntain oz defend 


—_— . the Authozity, Jurisdition oz Power of the Biſhop of Rome, oz of 
_— | his See, heretokoze claimed, uſed, oz uſtirped within this Realm, oz 
in any Dominion 02 Country, being of, within, oz under the Queen's 
Power o2 Obeiſance: Oz by any Speech, Deed oz Ac, adviſedly 
and wittingly attribute any ſuch Manner of Jurisdickton, Authoztty, 
o2 P2eheminence to the faid See of Rome, oz to any Biſhop of the 
ſame See fo2 the Time being within this Realm, oz in any the 
Queen's Dominions oz Countries, oz be to any ſuch Dffendo2 oz 
Offendozs abetting, pꝛocuring oz counſelling, oz aiding, aſſiſfing oz 
comfozting, upon Purpoſe, and to the Intent to ſet kozth, further, 
and extoll the ſaid uſurped Power, Authozity oz Jurisdidton, after 
ſuch Tonviction and Attainder, as is afozeſaid, do eftſoons commit 
o2 do the ſaid Offences, o2 any of them, in Manner and Fo2m afoze- 
ſaid, and be thereof duly convicted and attainted, as is akozeſaid; 
High Trea- That then every ſuch Offendoz oz Offendozs, koz the fame ſecond 
- 8 Offence and Offences, ſhall fozfeit, loſe, and ſuffer ſuch like and the 
1 ſame Patns, Fozfeitures, Judgment and Execution, as is uſed in 
= Caſes of High Treaſon. But no Cozruption of Blood, Foxfeiture 


* 


of Dower, &c. Vide 5 Eliz. c. 1. ſect. 10, 11, 12. 


That eating Alſo it is enacted by 5 Eliz. c. 5. ſect. 40. That whoſoever ſhall by 


4 ö nes“ Pꝛeaching, Teaching, Writing oz open Speech, notify that any 
= Neceſity, QCating of Fiſh, oz Fozbearance of Fleſh, mentioned in the Statute, 
= ; is of any Neceſſity foz the Saving of the Soul of Man, oz that it ts 


4H the Service of God, otherwiſe than other publick Laws are and be, 
= | that then ſuch Perſons ſhall be puniſhed as Spzeaders of falſe News 
| are and ought to be. | 5 | 


Canons which Note; The Canons of the. Church which regulate the Exerciſe of 


regulate 


Preaching. 


Preaching, are tlioſe whoſe Titles be here recited, and which may at large 
be eaſily conſulted, | 


CAN. XLIII, Deans and Prebendaries to preach during their Re- 
france. „ 20 
C AN. XLV. Beneficed Preachers being refident upon their Livings 
to preach every Sunday, Tl | 
CAN. XLVI. Beneficed Men not Preachers to procure Monthly Sermons. 
CAN. XLVII. Abſence of beneficed Men to be ſupplied by Curates 
that are allowed Preachers. | | 
CAN. XLIX. Minifters, not allowed Preachers, may not expound. 
CAN. L. Strangers not admitted to preach without ſhewing their 
TL.icence. 
CAN. LI. Strangers not admitted to preach in Cathedral Churches 
without ſufficient Authority. 
CAN. LII. The Names of Strange Preachers to be noted in a Book. 
CAN. LIII. No publick Oppoſition between Preachers. 
CAN. LIV. The Licences , Preachers refuſing Conformity to be void. 
CAN. LV. The Form of a Prayer to be uſed by all Preachers before 
their Sermons, - 
CAN. LVI. Preachers and Lecturers to read Divine Service, and 
adminiſter the Sacraments twice a Year at the leaſt. 
CAN. LXXI. Miniſters not to preach or adminiſter the Communion in 


private Houſes, 115 
By C1135, 


Diſturbances in the Church in the Time 


4. 
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of Divine Service, or Striking, Bravul— 
ing, &c. in the Church or Church-yard, 
how puniſhed. 


As an Incumbent of a Church is obliged to perform the Offices of a puniſhment 
Miniſter to the People belonging thereunto, ſo the Law doth ſecure for Diſtur- 


him from all Diſturbance in the Performance thereof; to which Purpoſe Church. 
it is enacted by 50 E. 3. c. 5. as followeth,—— 1 Stat. 50 E. 3. 
Becauſe that Complaint is made to our Lo2d the King by the © 5: 

Clergy of his Realm of England, that as well diverſe Pzieſts bear- 

ing the ſweet Body of our Lo2d Jeſus Chziſt to fick People, and 

their Clerks with them, as otherwiſe diverſe Perſons of Poly 
Church, whiles 'they attend to Divine Services in Churches, 
Church-yards, and other Places dedicated to God, be ſundzy Times 

taken and arreſted by Authozity Royal, and Commandment of other 
Tempozal Lo2ds, in Offence of God, and of the Liberties of Holy 
Church, and alfo in Diſftrbance of Divine Services afozeſaid + The 

ſame our Lozd the King, who would be ſoze difpleaſed, if any did 

in ſuch Manner, will and granteth, and defendeth upon grievous 
Forfeiture, that none do the ſame from hencekozth; fo that Colluſion 

02 keigned Canſe be not found in any of the ſaid Perſons of Poly 


Church in this Behalf. 


And it was afterwards enacted by Stat. 1 R. 2. c. 15. Becauſe that 2. 2. 15. 


Pielates do complain themſelves, that as well beneficed People of . ches he, 


Holy Church, as other, be arreſted and dzawn out, as well of Cathe⸗ G. 


d2al Churches, as of other Churches and their Church-yards, and 


ſometimes when they be intended to Divine Services; and alſo in 


other Places, although they be bearing the Body of our Loyd Jefus 


Chziſt to ſick Perſons, and ſo arreſted and drawn out, be bound 
and bought to Pon againſt the Liberty of Poly Church; it is 


- o2dained, That if any Miniſter of the King oz other do arreſt any 


Perſon of Poly Church by ſuch Banner, and thereof be duly convick, 
he ſhall have Impzilonment, and then be ranſomed at the King's 
ill, and make gree to the Parties ſo arreſted. | 
P2ovided always, That the ſaid People of Poly Church ſhall not $arcuiries 
hold them within the Churches o2 Sanckuaries by Fraud oz Colluſion diſallowed. 
in any Manner, and therefoze we command that thou cauſe all the 
ſaid Statutes to be cried and publiſhed, and firmly kept thzough thy 
Baylywick accoꝛding to the Fozm and Teno? thereof, and that do 
not omit in any Mile. Given under the Tiitneſs of our Gzeat 
Seal the firſt Day of February in the firſt Pear of our Reign. 
And Coke ſaith, That he ſaw a Report in the Time of Queen Mary prieſi ought 
upon the aforeſaid Statutes, where it was held, that they are but an Affir- r N my 


mance of the Common Law, and in Maintenance of the Liberties of Holy „und, c; 
Church, as appears by the Preamble of the ſame Statutes, and that Eundo, morande. 


redeunao 
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Diſturbance edeundo & 8 55 to celebrate 1 Service, = Pr il Was 
8 not to be arreſted, nor any who aid in it, and that the Party grieved may 
CV have his Action upon the Statute 50 Ed. 3. c. 5. For when any Thing is 
prohibited by an Act of Parliament, the doing whereof would be preju- 
dicial, and a Damage to any particular Perſon, there an Action doth lie 


upon ſuch Statute by the Party damnified, although no Action be given 


by expreſs Words of ſuch Statute. 10 C. 75. 12 Co. 1oo, 103. 2 Mad. 
Rep. 1 52, 162, 165. 
— 4 not And if an Arreſt be made contrary to the aid Statutes, and the Perſon 
Er. arreſting doth preſently. diſcharge the Perſon arreſted, upon Pretence of 
Ignorance, &c. this will not excuſe the Contempt in making the Arreſt, 
Hill. 16 Car. B. R. Prinſor's Caſe, 1 Croke Goa. 


Arreſt good, And it is to be noted, That the aforeſaid Statutes extend both to Prieſts, 
eſpecially of and Lay-men. Paſch. 7 Fac. C. B. Brownl. and Goulds. 2 p. 301. 


Perſons ha- 


Ving ab Paſch. n. Webley, 2 Bulſt. 72. Hill. 16 Car. B. R. 


ſeonded. Prinſor's Caſe, 1 Croke 602, and it ſeems on Week-days as well as on 
Sundays, and Holy-days. Paſch. 11 fac. Pit v. Webley, 2 Croke 321. 
However, if ſuch undue Arreſt be made, the Arreſt is good, fo that if a 

Reſcous be made, and thereby any Perſon killed, the Killing is Murder. 

Paſch. 10 Fac. B. R. Pit v. Webley, 2 Bulſt. 72. And Note, that one 

Dr. B. being arreſted and taken in Execution upon a Sunday | in the Church- 

yard or Porch, in coming from Divine Service, and it appearing to the 

Court that the ſaid B. had abſconded ſome Time before, the Court would 


not diſcharge him from Execution, nor puniſh the Bailiffs ; ; but had he 


not fo abſconded, they then would have puniſhed the Contempt in the 
Bailiffs. Trin. 23 Car. 2. Dr. Butler's Caſe, 2 Keb. 777. 


5 128 He that doth offend againſt the aſoreſaid Statutes, may not only be 


nication. fined in the Temporal Court, but may be excommunicated by the Eccle- 
ſiaſtical Judge for ſo doing, and condemned in Coſts, Paſch. 13 Fac. 
B. R. Pit v. Webley, 2 Bulſt. 72. ſame Caſe, 2 Croke 321. 

No Prohibi- The Statutes do only prohibit Arreſts betwixt Party and Party at ſuch 


45 Times, but not Arreſts made when the King is a Party, and therefore a 


Party. Perſon may be apprehended going or returning from Divine Service, by a 


Warrant from a Juſtice of the Peace, it being for Breach of the Peace 
and for the King; and ſo in the like Caſes. Hill, 16 Car. B. R. Prinſor”s 
Caſe, 1 Croke 602. „ I fac, Pit v. Webley, 2 Croke 321, and 


the ſame Caſe, 2 Bulſt. 72. Mich. 16 Jac. B. R. Wait v. The Inba- 
bitants of $ fokes, Cadbolt. Vide infra. 


29 Car. 2. Alſo it hath been enacted, That no Perſon oz Perſons upon the 

--7- 2-6: Loꝛd's Day ſhall ſerve oz execute, o2 cauſe to be ſerved oz executed, 
any Writ, P2oceſs, Warrant, Ozder, Judgment oz Decree, (er- 
cept in Caſes of Treaſon, Felony 02 B2each of the Peace) but that 
the Service ok every fuch Writ, Pꝛocels, Warrant, O2der, Judg⸗ 
ment 02 Decree, ſhall be void to all Jntents and Purpoſes what⸗ 
ſoever. And the Perſon oz Perſons ſo ſerving 02 executing the 
ſame, ſhall be as liable to the Suit of the Party grieved, and to 
anſwer Damages to him fo2 doing thereof, as if he oz they had done 
the ſame without any TUrit, Pꝛocels, Warrant, Ozder, Judgment 
92 Decree at all. Stat. 29 Car: 2. Intitled, An Act for the better Ob- 
ſervation of the Lord's Day. 

1 Cr. G02: It appears by Prinſor's Caſe before cited, That one might have been 
attached, for arreſting upon a Sunday before the ſaid Statute 29 Car. 2. 
And Prinſer was fined twenty Shillings for ſo doing, but that Caſe had 
this further Circumſtance, Viz, be might have been arreſied on any other 


Day. 
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Cap. 34. 


Day. And upon a like Motion ita B. R. 21 & 22 Car. 2. Keeling ſaid, By 1 


He had known many Attachments for arreſting a Man upon a Sunday, 7 
but the Afﬀidavit always contained that he might have been taken on any Me. 56. 
other Day, To which Tw:/den added, That fo alſo it was for arreſting 
one as he was going to Church to diſgrace him, 
But notwithſtanding: the ſaid Statute; it has been held, That Citations 
or Summons, Warrants for the Peace and pood Behaviour, as alſo Eſcape- 
Warrants, Sc. may be executed on a Sunday, via. 
In Michaelmas-Term 11 W. z. the Caſe was, A Libel having been ; Md. 449: 


exhibited in the Spiritual Court of Durham againſt a Woman for Incon- 


tinence, the Citation was fixed upon the Church-Door on a Sunday (as is 
uſual;) and this being objected, it was replied, That all Civilians were of 
Opinion, that ſuch Citation was ſufficient without any perſonal ſerving, 

and that that had been the conſtant Practice both before and ſince the ſaid 
Statute, And Holt C. J. ſaid, if the Ecclefiaſtical Law was and had al- 

ways been to ſerve this Proceſs on a Sunday, (in which Reſpect it diftered 

from a Temporal Proceſs, which may be as well ſerved on any other Day) 

then it ſeemed the Intent of the Statute was not to take away the Serving 

it in that Manner, 

And Warrants of the Pate: good Bolidvickey. &c [Havis: been always Rey. 250 

held to be excepted by the Words of the Act, as in the Caſe of John ſon 

and Coltſon, Trin. 30 Car. 2. in C. B. A Juſtice of Peace made a 
Warrant to a Conſtable to take a Perſon, in order to find Sureties for 

his good Behaviour; the Conſtable executed the Warrant on a Sunday, 

and the Court, in Treſpaſs. and Battery brought for this, juſtified the 
Conſtable, and reſolved that a Warrant for the good Behaviour is a War- 

rant for the Peace and more; and that the Exception in the ſaid Statute 74 fea. 
is to be favourably interpreted to preſerve the publick Peace, &c. And it 

has been oftentimes lately reſolved, That 0 ng Eſcape-Warrant a Per- 


| ſon may well be arreſted on a Sunday. 


See farther of Holy-Days, &c. antea, Chap, 42. 

The Law hath not only provided for the puniſhing of pel Wos, that Piſurbing 
arreſt any Prieſt in the Caſes aforeſaid, but alſo againſt their being di- Miniſters in 
ſturbed by any other Means in their performing of Divine Offices, and En, 
accordingly it hath been enacted as followeth : 

Fozaſmuch as it is moſt neceſſary in every Chziſffan Common: « 224, c 3. 
wealth, to pꝛovide that Tranquility and Peace may be pzeſerved ann 
continued amongſt the People, and ſpecially in poly Church in the 
Time of Divine Service, and Adminiſtration ok the Sacraments 
and Sacramentals, as befo2e this Time it hath been accuſtomed in 
Poly Church within this Realm, and that all Things being contrary 
thereunto, oz that are, oz may be in Diſturbauce thereof, may by 
Fozeſight be eſchewed and avoided, - and Remedy therekoze in due 
Time p2ovided, as well koz the Pꝛeſervatfon of the Queen's High- 
neſs Peace, as koz an univerſal Quietneſs and O2der to be uſed. 
within this Realm; 

Be it therekoze enafed by the Queen our Sovereign Lady, the 
Lozds Spiritual and Tempozal, and Commons in this pzeſent Par⸗ 
liament aſſembled, - and by the Authozity of the ſame, That if atip 
Perſon oz Perſons of their own Power and Authozfty, at any Time 
o: Times after the Twentieth Day of December next coming, do o: 

(all willingly and of purpoſe, by open and overt Mozd, Fat, At, 
02 Deed, malicioufly oz contemptuouſly moleſt, let, diſturb, ver 02 
trouble, 02 by any other unlawful Ways oz Veans diſquiet oz miſuſe 
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oak any Pꝛeacher o2 Pꝛeachers that now is, oz that at any Time ox 
Limes hereafter ſhall be licenſed, allowed o2 authozized to pꝛeach by 
the Queen's Highneſs, oz by any Archbiſhop 02 Biſhop ' of this 
Realm, 02 by any other lawful Ozdinarp, oz by any of the Aniver- 
ſities of Oxford and Cambridge, o; otherwiſe lawfully authSziſed oz 
charged by reaſon of his oz their Cure, Benefice, oz other Spiritual 
]Þ2omotion oz Charge, in any of his oz their open Sermon, Pzeach-- 
ing oz Collation that he oz they ſhall make, declare, pꝛeach oz p20- 
"nl F nounce in any Church, Chapel, Church-yard, oz in any other Place 
=_ oz Places, uſed, frequented 02 appointed, oz that hereafter ſhall be 
= | 2 - uſed oz appointed to be pꝛeached in. | 5 
In ſaying Oz if any Perſon oz Perſons, after the ſaid Twentieth Day ol 
1 Naß, Se. December next coming, ſhall malſcioufly, - willingly oz of purpoſe 
—_ moleſt, let, diſturb, ver, diſquiet, o2 otherwiſe trouble any Parſon, 
#1 | Cicar, Pariſh Pꝛieſt o2 Curate, oꝛ any lawful Pꝛieſt, preparing, ſay- 
ing, doing, ſinging, miniſtring oz celebzating the Mals, oz other 
ſuch Divine Service, Sacraments oz Sacramentals, as was moſt 
commonly frequented and uſed in the laſt Pear ok the Reign of the 


o 


= ; late Sovereign Low King Henry the Eighth, oz that at any Time 
1 hereafter ſhall be allowed, ſet fo2th oz authoziſed by the Queen's 
=. Majeſty, - „ 5 
_ Breaking Oz if any Perſon o2 Perſons, at any Time oz Times after the 
= Her. ſaid Twentieth Day of December, ſhall contemptuouſly, unlawfully 
_— 02 malicioufly, of their own Power oz Authozity, pull down, deface, 


ſpofl,, abuſe, bzeak, oz otherwiſe unreverently handle oz o2der the 
moſt bleſſed, comfoztable and holy Sacrament of the Body and Blood 
of our Saviour Jefus Chziſt, commonly called the Sacrament of 
the Altar, being, oz that ſhall be in any Church oz Chapel, oz in any 
other decent Place, oz the Pir oz Canopy wherein the ſame Sacra- 
ment is oz ſhall be; oz unlawfully, 'contemptuouſly o2 malicioufly of 
their own Power and Authozity, pull down, deface, ſpoil, o2 other- 
wiſe break any Altar oz Altars, oz any Crucifix oz Croſs, that now 
o2 hereafter ſhall be in any Church, Chapel o2 Church-yard ; that 
then every ſuch Offendoz and Otfendozs in any the Pꝛemiſſes, his o: 
their Aidoz, Pꝛocuroz oz Abettoz, Aldozs, Pꝛocurozs oz Abettozs, 
immediately and fo2thwith after any of the (aid ac oz Acts, oz other 
the laid Misdemeanoꝛs ſo committed, done oz made, 02 any Time oz 
Times after, ſhall be appzehended, arreſted and taken by any Con⸗ 
ſtable o2 Conſtables, Churchwarden oz Churchwardens of the ſaid 
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1 Pariſh, Town o2 Place where the ſain Offence 02 Dffences ſhall be 
ial fo committed, made oz done, oz by any other Officer. oz Dfficers, 
14 02 by any other Perſon oz Perſons then being pꝛeſent at the Time Y 
1 ok the ſaid Offence oz Otkences ſo unlawfully committed, made 02 1 
4 . —  _ 3 397 26.07 WRIT | Sas I 
1 Examination - TUhich Perſon oꝛ Perſons ſo app2ehended, taken oz arreſted, with 3 
4 > Jallic®. convenient ſpeed ſhall be bzought and carried to any Juſtice of Peace I 
' within the ſaid Shixe, oz within any City, Bozough, Liberty o 3 
= . Town Coppozate wherein Juſtices of Peace be, where the ſaid Offence i 
1 o2 Offences ſhall be ſo committed, done oz made: And that the ſaid 
Ti Juſtice of Peace, upon due Acculation thereupon had and made by 
$1 the Appꝛehendoz 92 Appzehendozs, o2 other Perſon oz Perſons, of 
9 any of the ſaid Perlon o2 Perſons fo offending, kozthwith ſhall com⸗ 
4 mit the ſain Perſon o2 Perſons ſo appzehended, arreſted and taken, 
"4 to ſafe keeping and Cuſtody, as by the Diſcretion of the ſaid Auge 
q : SD Ja 
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Cap. 34. The Complete Iucumbent. 


- thall be thought moſt: meet and convenient, and that within Six . 
Daps next aud immediately after the ſaid Accuſation ſo had and (RA, 
made, the laid Juſtice, - with one other Juſtice of [Peace in the ſaid 
Shtre, City, Bozough, Liberty oz Town Cozpozate, ſhall diligently 
examine the Act oz Aﬀs, Offence oz Offences afozeſaid. be, : 

And if they the laid two Juſtices of Peace ſhall, upon their ſaid ng e 
Examination, find oz perceſve the ſaid Perſon 02 Perſons ſo accuſed ” e. 
guilty of any of the ſaid Dffence oz Offences whereof he oz they ſhall 
be ſo accuſed, and that by two ſiifficient Mitneſſes, o2 by his oz their 
own Confeſſion oz Conkeſſions, that then and immediately, with con- 

venient ſpeed, the ſald two Juſtices ſhall commit and award the ſaid 
Perſon 02 Perſons ſo accuſed, as is afozeſatd, to the Gaol of oz fo2 
the lald Shire, City, Bozough, Liberty, oz Town Cozpozate where 
the ſain Offence oz Offences was \o committed, made oz done, there 
to remain without Ball oz Mainpzize by the ſpace of Thꝛee Months 
then next inluing, and further to the next Quarter⸗Seſſions to be 
holden within the kaid Shire, City, Bozough, Liberty oz Town 
Cozpozate, next after the Env of the laid Thzxe Months; at which 
ſain Quarter-Sefſions, the ſaid Perſon 02 Perfons fo committed to 
the Gaol, as fs afozeſaid, upon his oz their Reconciliation and Re- 
pentance in that behalf, bekoze the ſaid Juſtices of Peace, at the ſaid 
Sceſlions, ſhall be delivered and diſcharged out of Pziſon and Gaol, 
upon ſufficient Surety of his good Abearing and Behaviour, to be 
then. and there taken by the ſaid Juſtices fo2 one whole Pear then 

next inſuing, as by the Diſcretion 62 Diſcretions of the ſaid Juſtices 
then and there being, oz ok the moze part of them, ſhall be thought 
meet and convenient: And if the ſaid Perſon 02 Perſons ſo in Gaol, 
as is afozeſaid, will not be reconciled and repent at the ſaid Quar- 

_ ter-Seſlions, that then the ſaid Perſon oz Perſons immediately in 
Time convenient ſhall be further awarded and committed to the ſald 
Gaol by the ſaid Juſfices, 02 by the moze part of them, there to re- 
main without Bail 02 Wainpziſle, until he oz they ſo committed and 
awarded to Gaol, as afozeſaid, ſhall be reconciled, and be penitent 
fo2 his 92 their ſaid Dffence 02 Offences, 9 2 BR as 1 
And be it further ena#ed by the Authozity akozeſaid, That if any Penalty for 
Perſon oz Perfons at any Time o2 Times after the ſaid Twentieth Onde, e. 
Day of December, of their own Authozity and Power, willingly and 
unlawfully do reſcue any Offendo2 02 Offendo2s ſo apprehended, taken 
92 arreſted, as is afozeſaid, oz will diſturb, hinder 92 let the ſaid 
Offendoz oz Offendozs fo offending, as is afo2eſaid, to be appzehend- 

ed, taken oz arreffed, that then every one of the ſaid Roſcuers oz 
Diſturbers ſhall fuffer like Jmpzifonment as is afozeſaid, and kur⸗ 
ther ſhall pay, fozfeit and loſe fo2 a Fine, koꝛ every of his oz their 
lajd Offences, Five Pounds to the Queen's Majeſty, her Heirs and 
Succeſſoꝛs. 1 | . 

And be it further enacked by the Authozity afozeſaid, That if any Fate ic be 
the ſaid Offendo2s afozeſaid be not taken, appꝛehended oz arreffed im <= 
mediately in Time convenient, as is afozeſaid, but do eſcape o2 go | 
away, that then the laid Eſcape ſhall be lawfully pꝛeſented bekoze the 
Juſtices of Peace in the ſaid Shire, City, Bozough, Liberty oz 
Town Coppozate,' at the next Muarter-Seflions. to be holden where 
the laid Eſcape was made and ſuffered; and that then the Jnhabitants 
of the Parifh where the (aid Elcape was ſo ſuffered, thall foxfeit and 
loſe to the Queen's Majeſty, her Þeirs and Succeſſozs, fo? every 
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N 


juſtices, Se. 


to ſet Fines 
and Amer- 
ciaments. 


within this Realm, within the Limits of their Commiſſion oz TCom⸗ 


proviſo for 


the Eccleſiz- 


 ftical juriſ- 


diction. 


any Gillage, pundzed oz Town, fo2 the Elcape of any Purderer, 
o2 other Felon, fo2 not making Purſuit upon Mue and Cry, acco2d- 
ing to the Eſtatute-of Wincheſter, and the Eſtatute made and pꝛo⸗ 
vided in the Third Pear of the wozthy King Henry the Seventh. 

And be it kurther enacked by the Authozity afozeſoid, That all and 
ſingular Juſtices of Peace, Juſtices ok Alle, Juſtices of Oyer and 
Determiner, and all and ſingular Mapoꝛzs, Bailiffs, and Juſtices of 
Peace, within any City, Bozough 02 Town Cozpozate, in any Parts 


miſtions, ſhall: have full Power and Authozity by Girtue ok this Ack, 
after the ſaid Twentieth Dap ol December, to inquire ok all and 
ſingular the Ofkences and Pisdemeanoꝛzs afozeſatd, and to hear and 
determine the lame, and to ſet the Fines and Amerciaments of the 
ſaid Offendoz 02 Dffendo2s, as is afozeſaltd, = 

Pꝛovided always, and be it further enafed by the Authoaity aloꝛe · 


laid, That this A, oz any Thing therein contained, ſhall not in 
any 'wiſe, extend to abzogate and take away the Authoztty, Jurisdi⸗ 


tion, Power and Puniſhment of the Eccleſiaſtical Laws now ſtand⸗ 
ing and remaining in their Fo2ce, ok o2:fo2 the Puniſhment: of any 
the Dffences and Pisdemeanozs afozeſaid; but that the Authoztty, 
Power, Jurisdition and Puniſhments of the ſaid Eccleſiaſtical Laws, 


ok and fo2 any ok the Offences and Hisdemeano2s afozeſaid, ſhall 


Not to be 
twice puniſh- 


ed, Ec. 


Maſs repeal- 
ed. 


ſtand in full Power and Strength, and to be uled and exertiſed in 


all and in every Thing, as though this A# had never been had and 
made; this pꝛeſent Ait, oz any Thing therein contained to the cons 


trary thereof, in any wile not withſtanding. 


Pꝛovided always, and be it enacted, That whatſoever Perſon of- 
fending in the Pꝛemiſſes, ſhal{: fo2 any the Offences afo2e recited re- 
ceive Puniſhment of the Ozdinarp, having a "Teſtimonial [thereof 


under the laid D2dinary's Seal, ſhall not fo2 the ſame Offence eft- 
ſoons be convicted bekoze the Juſtice; and in like wiſe receiving fo2 the 


ſaid Dffences Puniſhment by the Juſtice, he ſhall not fo2 the ſame 


Offence eftſoons receive Juniſhment of the Oꝛdinary; any Thing in 
this Act ta the contrary notwiehckanding. Stat. 1 Mar. c. 3. 


*** it, 7 5 to mo Statute it is to be noted, That fo much of it as con- 


cerns the Maſs, is repealed by Stat. 1 Eliz. c. 2, and fo faith Dodde- 
ridge i in Creſw:ck and Rokefby's Caſe; Hill. 10 Fac. B. R. 2 Bulſt. 51. 
But in other Reſpects, as if Diſturbance be of a Perſon in Preaching, 
Sc. the Statute, remains yet in Force, Hill, 11 Fac. B. R. Croſs v. 
Stanbop, Godbolt, and in the ſaid Caſe of Crefwick v. Rokeſby, 2 Bullt. 51. 
But one being committed to Priſon upon this Statute, for diſturbing a 
Miniſter lawfully authorized in his publick Prayer, and Preaching; it was 


| agreed, that that Part of the Statute which concerns Diſturbance in 


Preaching, is not repealed by the Statute of 1 £/;2, but as to Diſturbance 


in Prayer it is, and therefore the Commitment being for both was naught. 


Hill. 23 Car. 2. B. R. Dr. Bruce's Caſe, | Aleyn 50, But in Paul Moon's 
Caſe, Trin, 33 Car. 2. B. R. Sir, Thomas. Jones, Rep. 159, it was re- 
ſolved by the Court, that this Statute did extend to the Divine Service 
now eſtabliſhed ; and that the Word [ſuch] in the Statute ſhall not be 


referred to the Quality of the Service, but to the tri by which it 
15 ctabuſhcd, . 


And 


The Clergy: -Man's Lav: Or, g 34. | 


Dit. ect duch 5 Difence - Five Pounds, to as lebled and nend as Aber like 
'Amerciaments: befoze this Time have been levied and taken upon 
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Cap. 34. The Complete Incumbent. 349 


And for Preſervation of the Peace of the Church at all Times, and Doe, 


of the Miniſter in Time of Divine Service, it hath been alſo enacted, 
Fozaſmuch as of late divers and many outragious and barbarous 5 oy Ed. 6. 


— Behaviours and Acts have been uſed and committed by divers un. 


godly and irreligious Perſons, by quarrelling, bzawling, fraying and 


fighting openiy in Churches and Church-yards; therefoze it is enaſted 


by the King our Sovereign Lozd, with the Allent of the Lozds Spi⸗ 
ritual and Tempozal, and the Commons in this p2eſent Parliament 
allembled, and by the Authozity of the ſame, That if any Perſon 
whatſoever ſhall, at any Time after the firſt Day of May nert com- 
ing, by TUo2ds only, quarrel, chide o2 bꝛawl in any Church oz Church- 
yard, that then it ſhall be ſawful unto the D2zdinary of the Place 


where the ſame Dffence ſhall be done, and p20ved by two lawfil 
| Witneſſes, to ſuſpend every Perſon ſo offending; that is to ſay, if he 


be a Layman, ab ingreſſu Eccleſiæ, and if he be a Clerk, from the Mi⸗ 
niſtration of his Dffice fo2 ſo long Time as the ſaid Dwdinary by his 
Diſcretion ſhall think meet and convenient, accozding to the Fault. 

And further be it enated by the Authozity afozeſatd, That if any smiting, S. 
Perſon oz Perſons, after the ſaid firſt Day of May, ſhall ſmite o2 
lay any violent Þands upon any other, either in any Church oz 
Church-yard, That then, ipſo facto, every Perſon ſo offending ſhall 
be deemed excommuntcate, and be excluded from the Fellowſhip 
and Company of Chiiſt's Congregation, oy 

And alſo it is enafed by the Authozity afozeſaid, That if any Perſon, striking 


after the ſaid firſt Day of May, ſhall maliciouſly ſtrike any Perſon vic 2 - 


with any Weapon in any Church 02 Church-yard; o2 after the lame 


firſt Day of May ſhall dꝛaw any Weapon in any Church oz Church⸗ 


pärd, to the Intent to ſfrike another with the ſame Weapon, that 

then every Perſon offending, and thereof being convited by Uerdi# 

of twelve Men, 02 by his own Confeſſion, o2 by two lawful Titneſles, 

befoze the Juſtices of Aſſiſe, Juſtices of Oyer and Determiner, oz 

Juſtices of Peace in their Seſſions, by fo2ce of this Ack ſhall be ad- 

judged by the ſame Juſtices, befoze whom ſuch Perſon ſhall be con- 

vitted, to habe one of his Ears cut off: And if the Perſon o2 Perſons 

ſo offending Have none Ears, whereby they ſhould receive ſuch Pu⸗ 

niſhment as is bekoze declared, that then he oz they to be marked and 

burned in the Cheek with an hot Jron, having the Letter F. whereby 

he o2 they may be known and taken fo2 Fray-makers and Fighters, 

and beſides that every ſuch Perſon to be and ſtand ipſo facto excom⸗ 

municated, as is afozeſaid, Stat. 5 & 6 Ed. 6. c. 4. 5 
This Statute doth extend as well to Cathedral as Parochial Churches Cathedra! 

and Church-yards, per Curiam. Paſch. 33 Elix. B. R. Dethick's Caſe, Churcher. 


3 Croke 224. 


And although this Statute doth ſay, that he who ſmites another, Sc. 
ſhall be deemed excommunicate 7pfo facto, &c. yet there ought to be a 
Declaration in the Ecclefiaſtical Court of the Excommunication, otherwiſe 
a Perſon excommunicated for an Offence againſt this Statute could not be 
abſolved from ſuch Excommunication, nor receive Abſolution from the 
Ordinary, Paſch. 4 Car. C. B. Viner v. Eaton, Hetley 86. Alſo he 
that ſmites another, doth not ſtand excommunicate until he be convicted 


thereof at Law, and this tranſmitted to the Ordinary. Trin. 23 Car. 2. 


Dyer v. Eaſt, 1 Vent. 246. | 
When the Proceedings for the Offences againſt this Statute are in Cots giver 
the Court Chriſtian, Coſts may be given pro expenſis litis, but not pro 


4 damm:s.; 
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Diſturbers. 
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Perſon * | 
king De- 
fence. 


Indictment 
for drawing 
a Weapon, 


Oc. how to 
be laid. 


1 * * n 
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damnis; for if ſo, a Prohibition will lie. Hill. 15 Fac. B. R. Large 
v. Alton, 2 Croke 464. 'Paſeh. 4 Gar. C. B. Viner v. Eaton, Hetley 86. 
And if any Perſon is beaten in any Church or Church-yard, it is an 
Offence againſt this Law for him that is ſo beaten or aſſaulted to give 
back any Blows, or draw a Weapon, Sc. in his own Defence, as he may 
do in other Places. Hill. 12 Fac. B. R. Frances v. Ley, 2 Croke 367. 
Mich. 12 Jac. Day v. Bedding field, Noy 104. 

If the Proceedings be in the Temporal Court by way of Indictment 
for drawing a Weapon in the Church, Sc. it muſt be ſaid [With an 
Intent to ſtrike ſuch a Perſon, ] otherwiſe the Indictment will not be 
good; and in the Caſe upon ſuch an Indictment (where it was not ſo 
ſaid) it being moved, that the Indictment might be good as for an 


Aſſault only, ſo as the Offender ſhould be fined for the fame; yet by 


the whole Court, the Indictment was void in all, the Concluſion of it 


being contra formam ſtatuti, ſo the Offence laid as an Offence againft 


the Statute, the Jury cannot inquire and find an Offence at the Com- 


mon Law. 33 Elix. B. R. Penballos Caſe, 3 Croke 231, the ſame 


Weapons as may properly be ſaid to be drawn, as a Sword and Dagger, 


Caſe, 4 Leon. 49, and Trim. 42 Elis. Noy 171. And alſo in an Indict- 
ment upon this Statute for ſtriking in the Church, it muſt be ſhewed that 
the ſtriking was with a Weapon, for to ſtrike only where no Weapon is 
uſed, is but Excommunication zp/o facto. Trin. 12 Car. B. R. Chotmley's 
Caſe, 1 Croke 464. And if a Man takes up a Stone in the Church- 
yard, and offers to throw it at another, or having a Hatchet or Ax in his 
Hand, offers to ſtrike another therewith, this is not an Offence within 
this Statute of 5 & 6 Ed, 6, by two Juſtices; for theſe are not ſuch 


Sc. Dalton's Fuſtice of Peace, cap. 23. fol. 49. So two Perſons being 
committed to Priſon by Juſtices of the Peace, for Diſturbance of a Miniſter 


licenſed during his Office, were diſcharged upon a Hab' Corp by the 


Court of the King's Bench, for that their Commitment was too general, 


not ſhewing wherein they diſturbed, but only that they, per apertum 


factum diſturbed, &c. not ſhewing the particular Fact whereby they did 


Ordinary may 
inhibit, &c. 


diſturb, viz, by Brawling, Fighting or otherwiſe, there being ſeveral 


Puniſhments to each; but the Court bound them to their good Behaviour 
for a Year, &c, Mich. 29 Car. 2. Dominus Rex v. Nichols and Robins, 


3 Keb. 803. Fi | 

And generally it is, that an Ordinary, for the Peace of the Church, 
may inhibit any Perſon from making a Diſturbance in the Church, where 
he foreſees a Diſturbance is likely to be, and if his Inhibition be diſobeyed, 
may excommunicate for the Contempt. Hutton's Cafe, Latch 116. 80 


may the Churchwardens juſtify to appeaſe any Irreverence or Diſorder in 


Miniſter of- 
fending. 


the Church, or Church-yard, in Time of Divine Service, as to whip 
Boys, or take off the Hats of thoſe who irreverently would keep them 
on, Mich. 18 Car. 2. Hawe v. Planner, 2 Keb. 124, ſame Caſe, 1 Sand. 
13. I Lev. 196, and 1 Sid. 3o1, or a Perſon may be indicted for uſing 
indecent and irreverent Behaviour in the Church during Divine Service, 
Paſch. 15 Car. 2, 1 Keb. 491, or a Supplicauit may be granted againſt 
ſuch a Perſon, that is, a Writ, whereby the Party complained of ſhall be 
bound to give Surety, and be bound to keep the Peace. Paſch. 14 Car. 2. 
The King v. Douglaſs, 1 Keb. 290. 

And it ſeems that the Miniſter himſelf, if he be guilty of any Miſhe- 
haviour in his Preaching, or otherwiſe in the Church, may be bound to 


the good Behaviour, How/or's Caſe, Hetley 104. 


I ; Motion 


The Clergy- Mans Law: Or, Cap. 34. 
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4 2. 


Motion for a Prohibition to the Eccleſiaſtical Court, to ſtay a Suit there Difburbers, 
againſt Wenmouth, for brawling in the Belfrey and ſtriking a Man there; 9 
upon Suggeſtion of the Statute of 5 & 6 Ed. 6. cap. 4. and alledging 
that all Statutes are conſtruable by the Common Law, and that Wernmouth 
came there as Mayor to ſuppreſs a Riot. But the Court (abſent Holt C. J.) 
denied a Prohibition, becauſe this Offence was conuſable in the Eccle- 
ſiaſtical Court before this Statute, rat/one loci; and that the Statute, 
though it provides a Penalty, does not alter the Juriſdiction. 2 Ld. Raym. 

850, 851. Wenmouth v. Collins. | 
It is alſo enacted, 'That ił any Perſon o2 Perſons, at any Time 02 1. K t. 

Times after the tenth Day of June, do and ſhall willingly, and ol! 
Purpoſe, maliciouſly o2 contemptuoufly come into any Cathedzal 02 
Pariſh Church, Chapel, o2 other Congregation permitted by this 
Act, and diſquiet oz diſturb the Tame, oz *miſtiſe any P2eacher oz piaurbing 
Teacher, ſuch Perſon oz Perſons, upon P2oof thereof befoze any che Congre- 
Juſttce ok Peace, by two oz moze fuffcient Witneffes, ſhall find two 8100, 8. 
Sureties to be bound by Recognizance in the Penal Sum ok Fifty 
Pounds; and in Default ok ſuch Sureties, chall be committed to 
Paiſon, there to remain till the nert General oz Quarter⸗Seſſions. 

And upon Convitfon of the ſaiv Offence at the ſald General oz 
Quarter⸗Seſſions, ſhall ſuffer the Pains and Penalty of twenty 
Pounds to the le of the King and Queen's Majeſties, their Þeirs 
and Succeſſozs, Stat. 1 W. & M. cap. 18. 


Beſides the Acts of Parliament which thus ſecure the Miniſter in his Canons re- 
quiet Officiating, there be theſe three Canons which alſo reſtrain all Di- ust, 0% 
{turbance and Moleſtation. | ; 
CAN. XVII. A Reverence and Attention to be uſed within the 

Church in Time of Divine Service, 


In the Time of Divine Service, and of every Part thereof, all due 
Reverence is to be uſed; for it is according to the Apoſile's Rule, Let 
all Things be done decently, and according to Order. Anfwerable to 
which Decency and Order, we judge theſe our Directions following : 
No Man ſhall cover his Head in the Church or Chapel in the Time of 
Divine Service, except he have ſome Infirmity, in which Caſe let him 
wear a Night-cap or Coif. All Manner of Perſons then preſent ſhall 
reverently kneel upon their Knees -when the General "Confeſſion, Litany, 
and other Prayers are read, and ſhall ſtand up at the ſaying of 4 
according to the Rules in that Behalf preſcribed in the Bo | 
mon Prayer ; and likewiſe when in Time of Divine Service the 
Feſus ſhall be mentioned, due and lowly Reverence ſball be done by all 
Perſons preſent, as it hath been accuſtomed, teftifying by theſe outward 

| Ceremonies and Geſtures their inward Humility, "Chriſtian Reſolution, 

and due Acknowledgment, that the Lord Feſus Chriſt, the true Eternal 
Son of God, is the only Saviour of the World, in whom alone all .the 
Mercies, Graces, and Promiſes of God to Mankind for this Life and 
the Life to come are fully and wholly compriſed. None, either Man, 
Woman or "Child, of what Calling ſoever, ſhall be otherwiſe at ſuch Times 
buſzed in the Church, than in quiet Attendance to hear, mark, and un- 
derſiand that which is read, preached or miniſtred, ſaying in their due 
Place audibly with the Miniſter, the Confeſſion, the Lord's Prayer, and 
the Creed, and making ſuch other Anſwers to the publick Prayers as 

| are 
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Fe ng of are * nted in the Book of . e ; RR hal they Alux the 
Service or Sermon by walking or talking, or any other Way, nor depart out 
by F the Church during the Time of ans or ren, , without ſome oak or 


n Cauſe. 


C 4 NV. XIX. 'Loiterers not to be ſuffered near the Church i in Time of 
Divine Service. 3 


The 1 or Ng. men, a their Alan ſhall not ſuffer 
any idle Perſons to abide, either in the bing, bt or Church-porch, during 


the Time of Divine Service or Preaching, t ſhall * them *. to 
come in, or to depart. 


CAN. CXI. Diſturbers of Divine Service to be print 


In all Vi ration of Bi ſhops and Archdeacons, the Church-wardens er 
Quel- men, and Sides-men, ſhall truly and perſonally preſent the Names of all 
thoſe which behave themſelves rudely and diſorderly in the Church, or which 
by untimely ringing of Bells, by walking, falling; or other Ni vie, ſhall bin- 
- the e or Preacher, | 


CHAP. XXXV. 
The Duty of Mini ſtert in reading . par- 
ticular Act of Parliament and Proclama- 


tions of the King; as likewiſe Briefs, Ci- 
tations, Re. 


of Parliament 


on the 5th of gation of ſome good and wholeſome Laws, has thought fit to re- 
Nevenber, quire the publick Reading of them in the Church after Morning Prayer or 
Preaching, to the End that all Chriſtian People may have the more eaſy 

and more perfect Knowledge of them, and be more inclined to pay their 
Obedience to them. The firſt Statute appointed to be read in Churches, 
was (I think) Arno 3 Fac. 1. c. 1. An Alt for a Publick Thankſgiving to 
Almighty God every Year on the Fifth Day of November, as before recited, 

Chep 32. the Annual Reading preſcribed in theſe Words : 

; Jac, 1. e. 1. And becauſe all and every Perfon may be put in mind of his Du⸗ 
ty, and be then better pꝛepared to the ſaid poly Service, be it en- 
ated by the Authozity afozeſaid, that every Miniſter ſhall give 
TUarning to his Pariſhioners publickly in the Church, at Mozning 

Pꝛaper the Sunday befoze every ſuch Fifth Day of November, fo2 the 
due Obſervation of the lald Oay; and that after Moꝛzning Pꝛayer 

02 Pꝛeaching upon the ſaid Fifth Day of November, wn read pub- 


lickly, — and plainly this * Act. 


| Reading Ad 1 legiſlative Authority of this Kingdom, for the better Promul- 


The 
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The next Statute appointed to be read in Churches, was (I think) Anno Reading of 

12 Car. 2. c. 14. An Af for a perpetual Anniverſary Thankſgiving on the > hn 

Nine and Twentieth Day of May, as recited in the foregoing Chap. 32. and Simile on the 

the publick Reading of it injoined in theſe Words: | 125 Day of 
And to the End that all Perſons may be put in mind of their 

Duty thereon, and be the better p2epared to diſcharge the lame 

with that Piety and Devotion as becomes them, be it further 

enated, That every Miniſter ſhall give Notice to his Pariſhioners 

publickly in the Church at Mozning Pꝛaper, the Loꝛd's Day nert 

befoze every ſuch Twenty-ninth Day of May, fo2 the due Oblerva⸗ 

tion of the ſaid Day, and ſhall then likewiſe publickly and diſktinifly 


read this pꝛeſent Ad to the People. . 
Where Note, That although theſe two Acts of Parliament be equally 


injoined to be read in Churches, yet the Time and Manner of reading 
them are different. For Fit, As to the Time of Reading; the Act for 
the 5th of November is to be read pen the ſaid Day, and not when the 
Notice of it was given the Sunday before; whereas the Act for the 29th 
of May is to be read not on the Feſtival itſelf, but on the Lord's Day next 
before every ſuch Twenty-ninth Day of May. Then Secondly, In a differ- 
ing Manner; the Act for the 5th of November to be read after Morning 
Prayer or Preaching ; but the Act for the 29th of May at Morning Prayer 
when Notice is publickly given in the Church for the due Obſervation 
of the ſaid Day, that is, immediately after the N:cence Creed. 

I be third and laſt Statute appointed to be read in Churches for the Ter- 


ror of Evil Doers, is Anno 19 Geo. 2. intitled, 


« tt 


An Act more effectually to prevent profane Curſing and Swearing, 


Ozalmuch as the hozrid, impious and execrable Uices of p2ofane p...mc. 

L Curſing and Swearing (ſo. highly diſpleaſing to Almighty God, | 
and loathſome and offenſive to every Chziſtian) are become ſo kre⸗ 
quent and notozious, that unleſs ſpeedily and effeffttally puniſhed, 
they may juſtly pꝛovoke the Divine Uengeance to increaſe the many 
Calamities theſe Nations now labour under: And whereas the Laws 
now in Being fo2 puniſhing thoſe Crimes, have not anſwered the 
Intents fo2 which they were deſigned, by Means of Difficulties at- 
tending the putting ſuch Laws in Execution: Foz Remedy whereof, 
may it pleaſe your moſt excellent Majeſty that it may be enafen ; 
and be it enafted by the King's moſt excellent Majeſty, by and with 
the Advice and Conſent of the Lozds Spiritual and Tempozal and 
Commons in this pꝛelent Parliament aſſembled, and by the Autho- 
rity of the ſame, That from and after the Firſt Day of June One 
thouſand ſeven hundzed and fo2ty-ſir, if any Perſon oz Perſons ſhall 
p2ofanely Curſe oz Swear, and be thereof convicted on the Dath of 
any One oz moze Witneſs o2 Witneſſes, ' befoze any one Juſtice of 

the Peace fo2 any County, City, Riding, Diviſion oz Liberty, oz 
befoze the Mapoꝛz, Juſtice, Bailiff, o2 other chief Magiſtrate, of any 
City oz Town Coppozate, oꝛ by the Confeſſion of the Party offend- 
ing, every Perſon o2 Perſons ſo offending ſhall kozkeit and loſe-th 
reſpetive Sums herein after mentioned; (that is to ſay) 


Every Day Labourer, Common Soldier, Common Sailoz, and The Penalty 


of profane 


Common Seaman, Dne Shilling ; en 
5 4 X And 88 : 


— 


. p . 
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Beading et And every other Perſon under the Degree of a Gentleman, Two 


„ n AEST: 
| And every Perſon of oz above the Degree of a Gentleman, Five 
Shillings, e a | 


And in caſe any ſuch Perſon o2 Perſons ſhall, after Conviftfon, of- 
fend a ſecond Time, every ſuch Perſon ſhall fozfeit and loſe Double; 
and koz every other Dffence after a Second Convpictlon, Treble the 
Sum firſt koꝛkeited by any Difender, fo2 pzofane Curling and Swear- 
ing as afozeſaid. TK 10 
Proſne And be it further enacked by the Authozity afozeſaid, That in caſe 
Swearers in diy Perſon oz Perſons ſhall pꝛofanely Swear oz Curſe in the Pꝛe⸗ 
the 3 ſence and Hearing of any Juſtice ot the Peace fo2 any County, 
or oel cher Riding. Diviſion 02 Liberty; 02 in the Pꝛelence o2 Hearing of any 
Magiltrate, Mäpoz, Juſtice, Bailiff, 02 other Chief Magiſtrate of any Town 
Coppozate ; every ſuch Juſtice, Mapoz, o2 other Chief Magiſtrate as 
to be convia. Ufbzelald, ſhall, and is hereby authozized and required to conviit 
ed without very ſuch Offender of ſuch Offence (in the Fozm and Banner here- 
other Proof. in after ſet fo2th) without any other J2oof whatſoever. 


Conſtables, And be it further ena#ed by the Authozity aforeſaid, That in caſe any 


Sec. to ſeize qgerſon 02 Perſons ſhall pofanely Swear oz Curſe in the Pꝛeſence 
Gs: and hearing of any Conſtable, Petty Conſtable, Tythingman, oz other 
ing, if un- Peace Officer, it ſhall and may be lawful fo2 any and every ſuch Con- 
known, ſtable, Petty Conſtable, Tythingman, oz other Peace Officer, and 
they and each of them are hereby authozized and required (in caſe 
any ſuch Perſon ſhall be unknown to ſuch Conſtable, Petty Conſta⸗ 
ble, Tythingman, oz other Peace Officer) to ſeize, ſecure and de⸗ 
tain ſuch Offender o2 Dffenders, unknown to him oz them as akoze⸗ 
and bring (aid; and ſuch Offender o2 Offenders fozthwith to carry bekoze the 
them before next Juſtice of the Peace fo2 the County, Riding, Diviſion, oz Li⸗ 
—_ berty, oz befoze the Mapoz, Juſtice, Bailiff, oz other chief Pagi⸗ 
' *.-  DRrate ok the Town Cozpozate, wherein ſuch Offence was committed; 
and the ſaid Juſtice, Mayoz, oz other chief Magiſtrate, is hereby au- 
thozized and required, on the Dath of ſuch Conſtable, Petty Conſta⸗ 
who is to ble, Tithingman, oz other Peace Officer, to convit the Offender in 
GE po Manner and Fon herein after directed: And in caſe any ſich Per- 
cer's Oath; lon lo pꝛokanely Swearing oz Curſing in the Pꝛelence oz Þearing of 
any ſuch Conſtable, Petty Conſtable, Tithingman, oz other Peace 
and if chey Ollicer, shall be known to any of them, every ſuch Conftable, Pet⸗ 
are known, ty Conſtable, Tythingman, oz other Peace Officer, ſhall, and is 
" make In- hereby required, ſpeedily to make Jnfoznation befoze ſome Juſtice of 
ond how. the Peace fo2 the County, Riding, Diviſion oz Liberty, Mapoz, 
Juſtice, Bailfff oz chief Magiſtrate of any Town Cozpozate, as a- 
fozefatd, in oꝛder that the Offender oz Dffenders may be by ſuch 
Juſtice, Wayoz, Bailiff o2 chief Magiſtrate, convicted thereof, and 
3 fo2 the fame, in Manner and Fozm as in and by this At is 
Directed. * 
ſultices, Sc., And be it further enaſted by the Authozity afozeſaid, That every 
upon Infor- [lich Juſtice of the Peace, £Hayo?, oz other chief Wagiftrate, as a- 
mzon, 2f. kozelald, ſhall immediately, upon Inkozmation given upon Dath of any 
ſender to ap- (UCh Conſtable, Petty Conſtable, Tythingman, oz other Peace Offi- 
pear, Ce. ker, 02 of any other Perſon whatſoever, cauſe the Offender oz Of- 
tenders to appear befoze him; and upon ſuch Inkozmation being 
pꝛoved as afozeſatd, convick ſuch Difender 02 Offenders in ſuch Man⸗ 
z | ner 


£88 ao 
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ner as in and by this Ack is pꝛelcribed. And in caſe ſuch Dffender 338 of 
o2 Offenders ſhall not immediately pay down the reſpeffive Sum fo = 
foxfeited, o2 give Security to the Satiskackion of ſuch Juſtice, Dayo2, Penalty to be 
o other chief Wagiſtrate, befoze whom ſuch Conviition is made, it Sy ” 
ſhall and may be lawful fo2 ſuch Juſfice, Mayo, oz other chief Pa⸗ gives, 
giſtrate, to commit the Dffender to the Houſe of Cozredton fo2 the cone. 
County, Riding, Diviſion, Liberty, City, oz Town Cozpozate, e br :- 
where ſuch Offence wall be committed, there to remain, and be Day: to (be 
kept to hard Labour, fo2 the Space of Ten Days. ---- "qo 
P2ovided always, and it is hereby enafted by the Authozity afoze- non 80! 
ſaid, that in caſe any Common Soldier belonging to any Regiment dier ana 
in his Majeſty's Service, oz any Common Sailo2 02 Common Sea- Sailors 
mon belonging to any Ship oz Geſſel, ſhall be conviited of pzofane 
Ciirſing oz Swearing as afozeſaiv, and ſhall not immediately 
pay down the Penalty by him kozkeited, oz give Security koz the . — 
ſame as akozeſaid, and alfo the Coſt of the Inkozmation, Summons peas, &c. 
and Conviftion, as in and by this Ack is direfed, every luch Com- 
mon Soldier, Common Satloz oz Common Seaman, inſtead of be- 
ing committed to the Houſe of Cozrefion, as by this Af is direited, 5 
ſhall, by the ſaid Juſtice, Mayoz, Bailiff, oz other Head Officer, be ubs 
02dered to be publickly let in the Stocks koz the Space of One : 
Pour, ko every ſingle Offence ; and fo2 any Mumber of Dffences, 
— «ag he ſhall be convitted at one and the ſame Time, Two 
ours. 
And be it further enaffed by the Authoztty afozefaid, That if any jugices, c. 
Juſtice of the Peace of any Countp, Riding, Dfviſton oz Liberty, 8 
Mapoz, Juſtice, Bailiff, oz other chief Magiſtrate of any Town mw: 
Cozpozate, ſhall wilfully and wittingly omit the Perkozmance of his 
Duty in the Execution of this Ack, he ſhall fozfeit and loſe the 
Sum of Five Pounds; one Moiety thereof to the Ufe of the In⸗ frgic 5. 
kozmer, and the other Moiety thereof to the Ale of the Pooz of the 
Pariſh wherein ſuch Juſtice, Mapoz, oz chfef Magiſtrate ſhall re- 
fide; to be recovered by Aﬀton, Suit, Bill oz Plaint, in any of 
his Majeſty's Courts of Recozd at Weſtminſter ; wherein no Effotn, 
Pꝛotedion, o: Wager of Law ſhall be allowed, oz moze than one 
Imparlance. | 
And be it further enacked by the Authozity afoefatd, That ik any Contables, 
Conffable, Petty Conftable, Tythingman, oz other Peace Officer, ſhall ers 
wilkully and wittingly omit the Perkozmance of his Duty in the Ex⸗ i 
ecution of this Act, and be thereof convicted by the Math of one 
CUitneſs, befoze any Juſtice of the Peace fo2 any County, Riding, 
Diviſion oz Liberty, oz befoze the Mapoz, Juſtice, Bailiff, oz other 
chief Magiſtrate, of any Town Cozpozate, every ſuch Conſtable, 
Petty Conſtable, Tythingman, oz other Peace Dfficer ſo offending 
hall fo2feit and loſe the Sum of Fo2ty Shillings ; to be levied and ic 40 -; 
recovered by Diſtreſs and Sale of the Offender's Goods and Chat- 
tels, by Uirtue of a Warrant under the Hand and Sea! of ſuch 
Juftice, Mayo!, oz other chief Magiſtrate, and to be diſpoſed of, one 
Moiety thereof to the Uſe of the Inkozmer, and the other Molety to 
the Ale of the Poo? of the Pariſh where ſuch Dffence ſhall be com⸗ 
mitted; and in caſe fuch Dffenver ſhall not have ſufficient Goods and and for wane 
. Chattels, whereon to levy the ſaid Penalty, it ſhatl and may be comer er 
lawful fo2 ſuch Jufffce, Mapoz, oz other Wagiſtrate, to commit ſuch bor 1 Month 


Offender to the Houle of Cozreſtion fo2 the Connty, Riding, Ofvt- a os 
| ; | ſion, of Corre on. 


on — * 
The * 


_ The Clergy-Mans Law: Or, Cap755. 
Benwing © ſion, Liberty, City, 02 Place, there to remain, and be kept to hard 
labour fo; the Space of one Yonth. _ 55 

"6 And be it further enated by the Authozity afozeſaid, That all and 
every Juſtice of the Peace koz any County, Riding, Diviſion o: 
Liberty, and all and every Mapoz, Juſtice, Bailiff, oz other chief 
Maniftrate of any Town Cozpozate, befoze whom any Perſon oz 


Perſons ſhall be convicted of pzofane Swearing oz Curſing, ſhall 
cauſe the Conviftion to be dꝛawn up in the Mozds and Fozm fol- 


towing: 1 
Form of Con- i it remember ed, that on the „ Day of 
9 to wit, in the Vear of his Majeſty's 


Reign, A. B. was convicted before me (one of His Majeſty's Fuſtices of the 
Peace for the County, Riding, Diviſion or Liberty aforeſaid ; or before me, 
Mayor, Juſtice, Bailiff, or other chief Magiſtrate of - the City or Town of 
: | _ aorthin the County of 5 88 
the Caſe ſhall be) of fwearing one or more profane Oath or Oaths, or of 
curſing one or more profane Curſe or Curſes, as the Caſe ſhall be, 


Given under my Hand and Seal, the Day and Year afereſaid. 


Mhich ſaid Fozm and Conviftion ſhall not be liable to be removed 
by Certiorari into his Majeſty s Court of King's Bench, but ſhall be 
to be final; deemed and taken to be final to all Intents and Purpoſes what- 

-  ſoever, and the ſaid Juſtice, Yayoz, Bailiff, oz other chief Magi⸗ 
and tobe ftfrate, bekoze whom ſuch Conviition ſhall be made, ſhall cauſe the 
Paschen.“ ſame to be fairly wzote over upon Parchment, and returned to the 
and returned Next General oz Quarter⸗Seſſions of the Peace fo2 the County where- 
a 2 _ in ſuch Conviction was made, to be filed by the Clerk of the Peace, 
fled, r AND remain and be kept amangſt the Reco2ds of the ſaid County. 
Juſtices, &c. And be tt further enacked by the Authozity afozeſaid, That all and 
to put this Act ębery Juſtice of the Peace fo2 any County, Riding, Diviſion oz Lt- 
m xccuuon berty, and every Yayo, Juſtice, Bailiff, o2 other chief Magiſtrate 
nately. of any City o2 Town Coꝛpozate, may, and they are hereby autho- 

rized and required to put this Ack in Execution againſt any Perſon 

02 Perſons within their ſeveral Jurisdifions, although ſuch Juſtice, 

Mapoz, Bailiff, o2 other chief Magiſtrate ſhall be rated, and pay 

to the Relief of the Pooz of any Pariſh, Town oz Place, where 

any Dffence, contrary to the true Intent and Meaning of this Af, 

ſhall be committed; any Law oz Statute to the contrary in any wiſe 
notwithſtanding. 5 : 

Penalties boy And be it further enacked by the Authozity afozeſaid, That all and 

to be difpoled every Penalty 02 Penalties inflifed by this Act, upon any Perſon 

1 02 Perſons fo2 p2ofane Curſing and Swearing, ſhall be diſpoſed of 

ko the Benefit of the Poo? of the Pariſh wherein ſuch Offence was 


- ofenders committed; and that all Charges of the Inkozmation and Convifion 


o pay all ok any ſuch Offender ſhall be bozne and paid by the Party offending, 
and above the ff able, ober and above the Penalties inflited by this A#, which 
Penalties, Charges ſhall be ſettled and aſcertained by the Juſtice of Peace, 
Mayoz, Baitiff, o2 other chief Magiſtrate, befoze whom ſuch Con- 

vittion ſhall be made. And in caſe ſuch Party ſhall not be able, oz 

ſhall not immediately pay the ſaid Charges and Expences, oz give 

Security fo2 the lame to the Satisfafion of ſuch Juſtice of the 

Peate, Wayoz, Bailiff, o2 other chiek Magiſtrate, it ſhall and mg 
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be lawful fo2 the Juſtice, Mapoz, Balliff, oz other. chief Dagiftrate, Savings ; 
befoze whom ſuch Jnfozmation and Convi#fon ſhall be made, to 2 — ll 
commit ſuch Dffender to the Þouſe of Copreftfon as afozeſaid, there or to be com- 
to remain, and be kept to hard Labour, koz the Space of Six r © the 
Days, over and above ſuch Time fo2 which ſuch Offender may ;caion for 6x 
be committed in Default of Payment of the Penalties inflicked by Pays extraor. 
this At; and in ſuch Caſe no Charges of Inkozmation and Con: ©” 
vitton ſhall be paid by any Perſon whatſoever. 4 | 

And it is hereby further enacked, That ff any Acton oz Suit ſhall 
be commenced oz bzought againff any Juftice ok the Peace, Contta⸗ 
ble, 02 other Officer oꝛ Perlon whatſoever, fo2 doing, oz cauſing to 
be done, any thing in purſttance of this Aa, concerning the fads 
Offences, the Defendant in that Action may plead the General Jſſue, General [fve. 
and give the Special Matter in Evidence; and if upon-ſuch Aﬀfon 
Cervit be given koz the Defendant, oz the Plaintiff become non- 
ul, 02 diſcontinue his Aion, then the Defendant ſhall have Treble Treble Cots. 
; offs. | | | : Ds 
Pꝛovided always, and it is hereby enafed, That no Perſon Call 
be p2oſecuted oz troubled koz any Offence againſt this Statute, 3 
herein bekoze 02 herein after mentioned, unleſs the ſame be pꝛoved oz be made with. 
pꝛoſecuted within Eight Days next after the Dffence committed. in eight Days. 

And it is further enacted by the Authozity afozeſaid, That this 4 to be read 
Act ſhall be publickly read Four ſeveral Times in the Pear, in all Guter nal 
Pariſh Churches and publick Chapels, by the Parſon, QUicar, oz . 
Curate of the reſpetive Pariſhes oz Chapels, immediately after 
Mozning oz Evening Pzayer, on Four ſeveral Sundays (that is to 
ſay) the Sunday nert after the Twenty-fifth Oay of March, Twenty 
fourth Oay of June, Twenty-ninth Day of September, and Twenty- 

- fifth Day of December, in every Pear; oz in caſe Divine Service 

ſhall not be perfo2med in any ſuch Church oz Chapel on any of the 

Sundays befoze mentioned, then upon the Firſt Sunday after any of 

the ſaid quarterly Days on which Divine Service ſhall happen to be 
perkozmed in any ſuch Church oz Chapel, under the Pain of fozfeſt- onder Penalty 
ing the Sum of Five Pounds koz every ſich Dmiſſion oz Neglect; #55. .. 
to be levied by Diſtreſs and Sale of the Offender's Goods and 
Chattels, by virtue of a Warrant under the Þand and Seal of any 

7 Juſtice, Mapoz, Bailiff, oz other chief Magiſtrate, as afoze- 

And be it further ena#ed by the Authozity afozeſaiv, That the Fe ef, to 
Clerk of the Juſtice, Mayoꝛ, Bailiff, oz other chief Officer, befoze . C.. 
whom Poceedings upon this Aﬀ ſhall be had, ſhall and may receive hs 
and take fo2 the Jnfozmations, Summons, and Convition of every 
Dffender againſt this Aﬀ, the Sum of One Shilling, and no moze. 

And be it further enated by the Authozity afozeſaid, That from Act of 
and after the ſaid Firſt Day of June One thouſand ſeven hundzed . 
and fo2ty-fir, an Act made in the Twenty-firſt Pear of the Reign of . ;. repeal- 
King James the Firſt, intituled, An Act to prevent and reform profane ed. 
Curſing and Swearing, and alſo an Ad made in the Sixth and Seventh 
Pears of the Reign of Ring William the Third, intituled, An Act 
for the more effectual ſuppreſſing profane Curſing and Swearing, ſhall be 
and are hereby repealed,  _ 4 
Note; The publick Reading of the former Acts was injoined by Pre- How it ex- 
cept only; this alone by Penalty on the Miniſter omitting or neglecting g 3 
his Duty herein, But obſerve, the Duty being made perſonal, and ex- © 


4Y tending 


Ft I 
Wemding or tending to the Parſon; Vicar or Curate, the penalty ſhall be levied not on 
LAY the Benefice, nor on the Incumbeũt, if he be not himfelf Reſident, but 

don the Crate, or other Pet ſon allowed to officiate. Note further, There 

is this Difference in a Juſtice of Peace and a Miniſter becoming obnoxious 

to Penalties in this Act; the Juſtice of Peace or chief Magiſtrate ſhall in- 

cur no Forfeiture, unleſs he wilfully and wittingly omit. the Performance of 

his Duty, but the Miniſter {hall be liable to Forfeiture for the bare Omiſ- 

fion of his Duty, though ſuch — were not wilful, but caſual and 
undeſigned, 


Reading it re- The diligent Reading of the Act of king W. 3. againſt Swearing, Ge. 
commended was expreſly recommended by the Archbiſhop of Canterbury in his Letter 


oe Right Reverend the Lords Biſhops of his Province, Ju 16, 1695, 


biſhop. 
f in theſe Words; In the firſt Place, it is the King's Pleaſure that you ſhould 


take Care concerning the Aci a gainſt prophane Curſing and Swearing, not 
only that” it be publickly read as the Law bas in that Caſe provided, but 
that the Clergy be directed, both in their Catechixing and Sermons; to inſiſt 
often upon thoſe Points, to the End that, by God's Bl-ſfng upon their faith- 
2 En deavours, a Stop may be put to theſe execrable Wickedneſſes, which, 


be ſuffered to continue, will bring down God's heavy Judgments upon 


135 Church and Nation. S condly , There are alſo other Acts to be read 
publickly- in Churches, which yet are not read (as I n ) in many 

Places. I defire-you to remedy that Neglect. 
Again in his! The ſame Honourable Prelate has given this good Advice in his Circu- 


Circaar far Lotier, FD. 1699, Which Information and Requeſt, eſpecially in the 


og Caſe of fuch i mcorrigible Offenders, can be made by none ſo properly as by 


the Clergy, who may beff be ſuppoſed to underſtand the Neceſſity there is of 
having Recourſe to "Bo Civil Me rare And fince our Law-givers have 
enatted theſe Temporal Puniſhments on purpoſe to aſſiſt us in the Diſcharge 
of our Miniſtry, it would be a great Failing in us not to make uſe of 
them, when all other Methods have been tried to little or no Effect. 

Every prone Perſon fhould, if need be, be pur in mind by the Clergy, 
that 1 14 f to think himfelf obliged to uſe his beſt Endeavours to have 
ſuch Offen jr DAN by the Civil Magiſtrate, as can no otherwiſe be a- 
mended. And that when he hears his Neighbour fivear, or blaſpheme the 
Name of God, or fees him offend in Drunkenneſs, or Prophanation of the 
Lord's Day, he ought not to neglect to give the Magiſtrate Notice of it. 
In fuch a Caſe, to be called an Informer, will be ſo far from making any 
Man odious in the Judgment of ſober Perſons, that it will tend to his Ho- 
nour, when he makes it appear by his unblameable Behaviour, and the Care 
be takes of himſelf and his own Pamih, that be doth it purely for the Bork 
of God, and the Good of bis Brethren. 

2 Churches, but ſuch only as have been before mentioned; yet if we confi- 
lick Reading. der the good Uſe and Benefit of ſuch publick Reading: As Firſt, That 
5 by this Means many of the poor and ordinary People come to the No- 
tice of the Law, and the Knowledge of their Duty, of which they 

might otherwiſe have remained ignorant, or at leaſt inadvertent. Second- 

ly, That ſuch folemn Way of Reading after Divine Service in the Church 

does raiſe more Attention, and leave a better Impreſſion, t than if the ſame 

were promulged in any other Place at any ordinary Time. Thirdly, That 


looſe and wicked People, by hearing Sentence openly pronounced upon 


them, may be the more afraid to offend, and may be reſtrained by Ter- 
ror, when they would not have obeyed for Conſttence Sake, Fourthly, 


That good Magiſtrates and conſcientious Informers may be the more en- 
I | couraged 


Although no other Statutes of this Realm are injoined to be read in 
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E 
couraged to diſcharge their Duty, when the Powers committed to them, and 98 or W 
the Execution prefied upon them, ate openly declared in the Face of the 2 | N 
Congregation, Fifthly, That Miniſters may with greater Zeal rebuke Vice bY 
and Prophaneneſs, when they can argue from Human as well as Divine B 
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finding the Magiſtrate ſo becoming the proper Miniſters of God. I fay, 
confidering theſe and many other Advantages of Penal Statutes againſt - 
Immorality and Prophaneneſs being read in Churches, it were to be 
wiſhed that the like Proviſo had been made for thoſe other Acts of Par- 
liament that condemn and puniſh the more notorious Sins; ſuch, ſup- 
poſe, as Anno 5, Elis. cap. g. An AF for Puniſhment of fuch Perſons as 
ſhall procure or commit any wilful Perjury. Anno 4 Jac. 1. c. 5: An Adi for 
repreſſing the odious and loathſome Sin of Drunkenneſs. Anno 21 Jac. 1. 
cap. 7. An Act for the better repreſſing of Drunkenneſs, and reſtraining the 
mnordinate is oh Inns, Alehouſes, and other Victualling-bonſes. Anno 
29 Car. 2. cap. 7. An Ad for the better Obſervation of the Lord's Day, 
commonly called Sunday. Anno q & 10 W. 3. An Af for the more effec- 
rual ſuppreſſing of Blaſphemy and Prophaneneſs. And (to read within the 
Cities of London and Weſtminſter, and the Liberties of the ſame) Anno 
3 Fac. 1. cap. 21. An Act to reſtrain the Abuſes of Players. If theſe 
and the like wholeſome Laws made, or to be made, were injoined to be 
read in Churches upon ſeveral ſtated Sundays, it would ſoon teach our 
common People the more readily to underſtand their Duty, and.the more 
cautiouſly to practiſe it, ; | 

But there is one Thing to be wiſhed for in this Matter; which is, yy... orf 
that when Acts of Parliament are injoined to be read in Churches, there Proviſo's, and 
might be ſome Proviſo added, that the Church-wardens ſhould be obliged f the 4%: 
to procure ſuch Acts at the Charge of each Pariſh, and preſerve them as 
Goods of the Church for ſucceſſive Uſe and Application of them; leſt for 
want of ſuch Proviſion it ſhould come to paſs, (what I doubt has al- 
ready often happened) that in remote Villages and poor Benefices the 
Miniſters have no due Notice of ſuch Acts to be read, or be not ſo able to 

urchaſe them; and the two Acts for the 5th of November and the 29th 
of May have been very often neglected to be read in Country Churches; 
and even in Cities, Towns, and Corporations, Miniſters were forced to 
read them out of a large Statute Book brought into the Deſk in not fo 
decent and reverent a Manner, becauſe thoſe Acts were not in ſufficient 
* ſingly printed, and becauſe the Clergy could not ſo well procure 
them. | 18 . | 

This Miſchief has been in great Meaſure remedied by the vigilant and Care of the 
pious Care of the Moſt Reverend Father in God, Thomas Lord Arch- Archbiſhop 
biſhop of Canterbury, who, for the better Accommodation of the Clergy, Ons 
and the good of the Publick, has cauſed to be printed and publiſhed in a 
{ſmall and cheap Volume, Ofavo, A Collection of Articles, Canons, In- 
junctions, &c. together with the ſeveral Ads of Parliament concerning Ec- 
cleſſaſtical Matters, ſome whereof are to be read in Churches, London, 
MDCXCIX. ** . 

The Pariſh-Prieſt is likewiſe to obſerve, that beſide the expreſs Acts Proclamations 
of Parliament before- mentioned, His late Majeſty, being thereunto moved o be read. 
by the pious Addreſs of the Commons in Parliament aſſembled, did by the | 
Advice of his Privy Council iſſue out two ſucceſſive Proclamations, for 

| preventing 
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Peoclama- preventing and puniſhing. Immorality and Prophaneneſs.; and charged and 
WARS commanded every Miniſter in his reſpective Pariſh or Chapelry to read, or 
. cauſe to be read, the ſaid Proclamations at leaſt Four Times in every Near, 


. oy * * * 
immediately ter Divine Service. N e 


The firſt Proclamation for preventing and puniſhing Immorality and 
#61] Prophaneneſs. Ne 
s William R. 1 i | A 
IX HEREAS we cannot but be deeply ſenſible of the great Geod- 
neſs and Mercy of Almighty God in putting an End to a long, 
Bloody and expenſive War, by the Concluſion of an honourable Peace, fo 
we are not leſs touched with a Reſentment, that notwithſtanding this and 
many. other great Bleſſings and Deliverances, Impiety, Prophaneneſs and 
Inmorality do flill abound in this our Kingdom: And whereas nothing 
can prove à greater Diſhonour to a well ordered Government, where the 
Chriſtian Faith is profeſſed, nor is hikelier to provoke God to withdraw his 
Mercy and Bleſſings from us, and inſtead thereof to inflif} heavy and 
ſevere Fudgments upon this Kingdom, than the open and avowed Practice 
of Vice, Immorality and Prophaneneſs : which among ſt many Men has too 
much prevailed in this our Kingdom of late Years, to the high Diſpleaſure 
of Almighty God, the great Scandal of Chriſtianity, and the ill and fatal 
Example of the reſt of our Loving Subjects, who have been ſoberly educated, 
and whoſe Inclinations would lead them to the Exerciſe of Piety and Virtue, 
did they not daily find ſuch frequent and repeated Inſtances of difſolute 
Living, Prophaneneſs and Impiety, which has in a great Meaſure been 
occaſioned by the Neglect of the Magiſtrates not putting in Execution thoſe 
good Laws which have been made for. ſuppreſſing and puniſhing thereof, 
and by the ill Example of many in Authority, to the great Diſhonour of 
God, and Reproach of our Religion. Wherefore, and for that we cannot 
expect Increaſe, or Continuance of the Bleſſings we and our Subjects injoy, 
without providing Remedies to prevent. the ike Evils for the future, we 
think ourſelves bound by the Duty we owe to God, and the Care we have 
of the. People committed to our Charge, to proceed in taking effeflual Courſe, 
that Religion, Piety and good Manners may, according to our hearty 
Defire, flouriſh and increaſe under our Adminiſtration and Government; 
and being thereunto moved by the pious Addreſs of the Commons in Par- 
lament afſembled, we have thought fit, by the Advice of our Privy Council, 
= to iſſue this our Royal Proclamation, and to declare our Royal Purpoſe and 
34 Reſolution to diſcountenance and puniſh all Manner of Vice, Immorality and 
Prophaneneſs in all Perſons from the higheſt to the loweſt Degree within 
i this our Realm, and particularly in ſuch who are imployed near our Royal 
14 | Perſon ; and that for the greater Incouragement of Religion and Morality, 
we will upon all Occaſions diſtinguiſh Men of Piety and Virtue by Marks 
of our Royal Favour. And we do eupect, that all Perſons of Honour, or in 
Place of Authority, will to their utmoſt contribute to the diſcountenuncing 
Men of diſſolute and debauched Lives, that they being reduced to Shame 
and Contempt, may be inforced the ſooner to reform their ill Habits and 
Practices, that the Diſpleaſure of good Men toward them may ſupply what 
the Law (it may be) cannot wholly prevent. And for the more effeffual re- 
1 Forming theſe Men, who are a Diſcredit to our Kingdom, our further Plea- 
125 ſure is, and we do hereby firiftly charge and command all our Judges, 
Mayors, Sheriffs, Fuſtices of the Peace, and all other our Officers and 
Miniſters, both Eccleſiaſtical and Civil, and other our Subjects whom it may 
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comme to be very vigilant and ric in the Diſcouery, and the eſfrctual 8 


our Proclamation to be publickly read in open Court immediately before the 


their aan Lives and Converſations, they do ſet good Examples to all ſuch as 


pernicious Books and Pamphlets, which contain in them impious Doctrines 

againſt the Holy Trinity, and other fundamental Articles of our Faith, 7 
tending to the Subverſion of the Chriſtian Religion; therefore for the bh 
puniſhing the Authors and | Publiſhers thereof, and for the preventing ſuch — ; = 
zmpious Books and Pamphlets being publiſhed or printed for the future, we | = 
do hereby ſtrictly charge and prohibit all Perſons that they ds not preſume to 1 
write, print or pubhſh any ſuch pernicious Books or Pamphlets, under the bs } 4 
Pain of incurring our High Diſpleaſure, and of being puniſhed according 1 
to the utmoſt Severity of the Law, And we do hereby ftriftly charge ant - wn 
require all our loving Subjects to diſcover and apprehend ſuch Perſon and _— 
Perſons whom they ſhall know to be Authors or Publiſhers of any ſuch Books or bl 
Pamphlets, and to bring them before ſome Fuſtice of” Peace or chief Ma- - 4 l 


Proſecution and Puniſhment of all Perſons who ſhall be. guilty of exceſſive CNTR 
Drinking, Blaſphemy, prophane Swearing and Curfing, Lewaneſs, Prophas ' 
nation of the Lord's Day, or other diſſolute, immoral or diſorderiy Practices, 

as they will anſwer it to Almighty God, and upon Pain of our Higheſt 
Diſpleaſure. And for the more effettual Proceedings herein, ur do hereby 

direct and command our Judges of Afſfizes and Fuſtices of Peace to give 

ric Charges, at the reſbective Aſſizes and Seſſions, for the due Proſecution 

and Puniſhment of all Perſons that ſhall preſume to offend in any the _ 
Kinds aforeſaid ; and alſo of all Perſons that contrary to their Duty ſhall 

be remiſs or negligent in putting the ſaid Laws in Execution ; and that they 

do, ut their reſpective Aſiæes and Quarter-Seffions of the Peace, cauſe this 
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Charge is given. And we do hereby further charge and command every 
Miniſter in his reſpective Pariſh or Chapel to read, or cauſe to be read, 


this our Proclamation at leaſt Four Times in every Year, immediately after ng 1 
Divine Service, and to incite and ſtir up their reſpective Auditories to | : 1 
the Practice of Piety and Virtue, and the avoiding of all Immorality —_— 
and Prophaneneſs. And to the End, that all Vice and Debauchery may 72 5 5 
be prevented, and Religion and Virtue practiſed by all Officers, private N "FM 
Soldiers, Mariners or others, who are imployed in our Service either by | = 


Sea or Land, we do hereby ſtrictiy charge and command all our Commanders 
and Officers whatſoever, that they do take Care to avoid all Prophaneneſs, 
Debauchery, and other Immoralities, and that by the Piety and Virtue of 


are under their Authority, and likewiſe to take Care, and inſpect the Be- 
haviour and Manners of all ſuch as are under them, and to puniſh all thoſe - 
who ſhall be guilty of any the Offences aforeſaid. And whereas ſeveral 
wicked and prophane Perſons have preſumed to print and pubhſh ſeveral 


giftrate, in order that they be proceeded againſt according to Law, 
Given at our Court at Kenſington the Four and twentieth | _ 
Day of February 1697, in the Tenth Year of our Reign. | 1 
A Second Proclamation for preventing and puniſhing Immorality and 1 
JJV R 1 
William R. | ISS . 1 
W HE REA nothing can prove a greater Diſhonour to a ell 1 
ordered Government, where the Chriſtian Faith is profeſſed, nor | j j 
| Wl. 


7s likeler to provoke God to withdraw his Mercy and Bleſſings from us, 


&c. we do hereby ftrictly charge and command all our Commanders and | 1 
| 41 2 cer 1 
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_ 


—— "Officers whatſoever, That they do take Care to avoid all Prophaneneſs, 


, Debauchery, and other Immoralities, and that by the Piety and Virtue" ef 
" their wn Lives and Converſations, they do ſet good Examples to all ſuch as 
are under their Authority, and lilewiſe take Care, and inſpect the Behaviour 

and Manners of all ſuch as. are under them, and to puniſh all thoſe who ſhall 

& guilty of any of the Offences aforeſaid. | | A&A 


„ Given at our Court at Kenſington .the Ninth of December ; 
. 10690, in the Eleventh Year of our Reign. 


Note; This ſecond Proclamation is only a new Edition of the former, 
or a further Publication or Reinforcement of it, only leaving out the Pre- 
face of the firſt, which related to that Juncture of Time, the Concluſion of 
an Honourable Pence; and likewiſe omitting the laſt Paragraphs of it con- 
cetning the wicked and prophane Perſons who have preſumed to print and 
publiſh ſeveral pernicious Books and Pamphlets, this being now provided 
for by Act of Parliament made 9 & 10 V 3. 8o as this latter Procla- 
mation was only publiſhed to ſuperſede thoſe Parts of the former, which 
were eſpecially adapted to that Seaſon, Feb. 24. 1697, and not ſo proper 
to Decemb. g. 1699. | RY | 2 

Royal Briefs, | The Clergy are alſo obliged to read in their Churches the Royal Briefs 
Se. or Letters Patent, to aſk and receive the Charitable Benevolence of well 
diſpoſed” Perſons, upon Occaſion: of great Sufterings and Loſſes by Fire, 
or other Caſualty. Though ſome have cenſured ſuch Briefs as arbitrary, 
and more. than legal, eſpecially becauſe of the Non Odftante Clauſe, Any 

AF or Statute to the contrary in any wiſe notwithſtanding. 5 

Citations, &c. Beſides Acts of Parliament, Proclamations and Briefs, the Parochial 
— Miniſter is by Canonical Obedience obliged to read all Citations and Forms 
of Excommunication,' and other regular Precepts and Orders that are in- 
joined by the Dioceſan, or other Ordinary of the Place. And yet when 


| any Forms of Admonition, Cenſure or Inquiry do iſſue out of the Spi- 
Latin. ritual Court drawn up in Latin, it may be a juſt Queſtion, Whether the 


Miniſter is bound to read ſuch original Writing, or not rather a Tranſla- 
tion or familiar Explication of it? For I think it is not agreeable to the 
Rules of our Church, nor indeed to the Nature of our Reformed Religion, 
to have any Thing read in our Congregations in a Tongue not underſtood 
by the People. SAR 5 | % 
Proclaiming There is one Abuſe and Innovation, brought into ſome Country 
of Courts, Churches, of cauſing the Pariſh Clerk or Sexton to proclaim in the 
— Church, the Keeping of Courts, the Pariſh Meetings, and other occafional 
Summons ; nay, fometimes to publiſh Hues and Cries, and Inquiries - 
after loſt Goods, &c. all which are unſuitable to the Place, and irregular 
in the Perſon. If in Country Villages it may be convenient to notify 
ſuch Things when the People are moſt aſſembled together, yet ſuch No- 
tice ſhould be given in the Church-yard or Porch, not in the Body of 
the Church, or at leaſt, not there by any Eay-Officer ; for the Rubrick 
does exprefly declare, That nothing ſhall be procloimed or publiſhed in the 
Church, during the Time of Divine Service, but by the Miniſter ; nor by 
Fobn/on's De- him any Thing but wwhat is preſcribed in the Rules of this Book, or injoined 
. by the King, or by the Ordinary of the Place. Fo 


„ 


CHAP. 
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0 II A P. XXXVI n 


Spiritual Perſons not to take Farms, or 1 
or ſell for Lucre or Profit, &c. 


1 AT a Miniſter may yet the better perform his 1 012,21 H. 8. 
without Diſtraction (as far as may be), it hath been enacted as outet Fer- 
followeth: Foz the moze quiet and virtuous Increaſe and Mainte⸗ fons not to 
nance of Divine Service, the Pꝛeaching and Teaching the Mozd of 8 *, 
God, with godly and good Example giving, the better Diſcharge ok 
Curates, the Maintenance of Hoſpitality, the Relief of poo? People, 

the Jncreaſe of Devotion, and good Opinion of the Layity toward 

the Spiritual Perſons; Be it enafted, oꝛdained and. eſtabliſhed by the 

King our Sovereign Low, with the "Affent of the Lo2ds Spiritual 

and Tempozal, and the Commons in this pzeſent Parliament affem- 

bled, and by Authozity of the fame, That no Spiritual Perſons, 

Secular 02 Regular, of what Degree ſoever he oz they be, ſhall 

from hencefo2th take to farm ta Himſelf, oz to any Perſon oz Per- 

fons to his Uſe, of the Leaſe oz Gzant of the King our Sovereign 

Lozd, no2 of any other Perſon oz Perſons, by Letters Patents, 
Indentures, CUritings, by Mozd oz otherwiſe, by any Manner of 

Means, any Manozs, Lands, Tenements, oz other Þereditaments 

fo: Term of Life, ko: Term of Years, oz at Mill, upon Pain to 

foxfeit Ten Pound fo2 every Month that he, oz any other to his 

Ale, ſhall occupy any ſuch Farm, by reaſon of any ſuch Leaſe 2 

G2ant hereafter to be made; the one Half of which Fozkeiture to be 

to the King our Sovereign Low, and the other Half thereof to every 

_ ſuch Perſon that will fue fo2 the ſame by Pziginal Wirit, Bill, oz 

Plaint of Debt, oz by any Inkozmation in anp of the King's Courts, 

in which Action and Suit no Wager of Lam ſhall be avmitted for 

the Defendant, no2 any Eſloin oz Pzoteftion allowed, _ _ 

Sect. 2. And be it alſo enatey by the Authozity afozeſaiy, That all To alien 
and every ſuch Spiritual Perſon oz Perſons which now have, oz oc- what chey 
cupy in Farm by themſelves, o2 by any other to their Uſe, any Ma-“ 
nozs, Lands, Tenements, oz Þeredftaments of the Leaſe oz Szant 
of the King our Sovereign Lozd, oz any other Perſon oz Perſons, 
fo2 Term of Life, oz fo2 Pears, oz at Will, by any Writing oz 
otherwiſe, oz that now have any annual Rents, 02 other annual 
Advantage oz P2ofit, by Occaſion oz Colour of any ſuch Leaſe o2 
Farm, ſhall clearly bargain, ſell, give oz grant away on this Side 
the Feaſt of St. Michael the Archangel next coming, to any ſuch 
Lay-Perſon o2 Perſons, as they will at their own Nominations and 
Appointment, all ſuch Leaſe, Term, Intereſt and PÞzofit, as any 
ſuch Spiritual Perſon, oz any other to his Uſe, now hath oz have, 
in oz by reaſon of any ſuch Farm: So. that in no wiſe any ſuch 
Spiritual Perſon oz Perſons, at any Time after the ſame Feaſt, 
by themſelves, 02 auy other to their Tſe, by any Banner of Veans, 
Fraud, 02 Male Ingine, ſhall have, uſe o; occupy in Farm any 
Panozs, Lands, Tenements, oꝛ Perevitaments of the 7 8 

ea 


— | . : 
. * 
. F | 
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Farms, &c, 


Leaſes to 
them void. 


Leaſe o2 G2ant of any Perſon. o2 Perſons heretofoze made, oz here- | 
after to be made, to themſelves, oz to any other to their Ges: 


Mon from the ſaid Feaſt ſhall take any annual Rent, oz other annual 


Advantage oz P?2ofit, by Occaſion oz Colour of any ſuch Leaſe 
02 Farm by any Manner of Means, upon Pain to fozfeit fo2 every 
Month ſo occupying. any ſuch Farm, at any Time after the ſaid 
Feaſt, contrary to this pzeſent Af, Ten Pound, and upon Pain to 
forfeit ten Times as much as any ſuch Spiritual Perſon, oz any to 
his Uſe, ſhall take in any annual Rent, Advantage oz P2ofit, by 
Occaſion oz Colour of any ſuch Leaſe, at any Time after the ſaid 
Feaſt; the one Þalf of which Fozfeitures to be to the King our 
Sovereign Lozd, and the other Þalf to him that will ſue koz the 
ſame by Dziginal Writ, Bill, o2 Plaint of Debt, oz by Inkoz⸗ 
mation, in any of the King's Courts, in which Action oz Suit no 
Wager of Law ſhall be admitted fo2 the Defendant, no2 any Eſſoin 

02 P2otettion- allowed. 3 | 12 | 
Sect. 3. And be it alſo ena#ed, That all ſuch Leaſes made, oz 

hereafter to be made unto any ſuch Spiritual Perſon oz Perſons, oz 
to any other to their Uſe, fo2 Term of Life, Term of Years, oz at 
ill, of any Manozs, Lands, Tenements oz Þereditaments, where- 
of they oz any of them ſhall take any Pꝛofit, oz Meddling by them⸗ 
ſelves, oz by any to their Uſe, after the ſaid Feaſt of Saint Michael, 
by Colour of any ſuch Leaſe oz G2zant, and not by them bargained, 
granted and ſold away bekoze the ſaid Feaſt, as is bekoze limited, 
ſhall from thencefo2th be utterly void and of none Effet, as well 
againſt the Leaſo2 oz Leaſozs, G2anto2 oz Gzantozs, their Þeirs 
and Aſſigns, and againſt every of them, as againſt the Leaſee oz 


Leaſees, and theit Executo2s and Aſſigns, and every of them. 


Exeept Tom- 
potalties of 
Biſhopricks, 


c. during 


Vacancy. 


Againſt buy- 
ing and ſel - 
ling for Lucre. 


Sect. 4. Pꝛovided always, That this pꝛelent Aﬀ ſhall not extend 


to any Spiritual Perſon oz Perſons in and koz taking to farm any 


Tempozalties during the Time of Uacatfons ok any the Archbi- 
ſhopzicks, Biſhopzicks, Abbeys, Pziozies, oz other Collegiate, Ca- 
thedꝛal oz Conventual Churches; noz to any Spiritual Perſon oz 
Perſons that ſhall tender oz make any traverſe upon any Offices oz 
Office concerning his oz their Freehold. 

Sect. 5. And be it alſo enafed by the Authozity afozeſaid, That no 
Spiritual Perſon oz Perſons, Secular oz Regular, of what Eſtate 
oz Degree ſoever they be, ſhall from hencekozth by Himſelf, no2 by 
any other fo2 him, noꝛ to his Uſe, bargain and buy to ſell again fo2 
any Lucre, Gain oz P?2ofit, in any Markets, Fairs oz other Places, 
any Manner of Cattle, Co2n, Lead, Tin, Hides, Leather, Tallow, 
Fiſh, Wool, Mood, oz any Manner of Uifual oz Merchandize, what 
Kind ſoever they be of, upon Pain to fozfeit treble the Ulalue of every 
Thing by them, 02 by any to their Uſe, bargained and bought to ſell 
again, contrary to this Af. And every ſuch Bargain and Contrack 


hereafter to be made by them, oz by any to their Uſe, contrary to 


Proviſo for 
neceſſary 
Horſes and 
Apparel, Cc. 


this Ack, ſhall be utterly void, and ok none Effef. And the one Þalf 
of every ſuch Fozfeiture to be to the King our Sovereign Lozd, and 
the other walk to him that will ſue fo2 the ſame by Oziginal Writ of 
Debt, Bill, Platnt oz Jnfo2mation, in any of the King's Courts, 

in which Action oz Suit no Mager of Law fo2 the Defendant ſhall be 
admitted, no2 any Efſoin no2 Pzoteftion allowed. . 
Sect. 6. P2ovided alway, That if any ſuch Spiritual Perſon oz 
Perſons ſhall happen hereafter, without Fraud oz Covin, 5 bup 
| - Woes, 


— 


— 
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Iozſes, Mares, o2 Mules, to the only Intent to occupy fo2 Himſelf Farms, Ke. 
oz his Servants, to ride to and fro upon his neceſſary Buſineſs, oz Wo 
any other Chattels. oz Goods to the only Intent and Purpoſe at the 

Buying thereof to be imploped and put in and about his neceſſary 

Apparel oz his own Houſe, oz of his Perſon and Servants, oz in, 

fo2 and about the only Occupping, Manuring, oz Tillage of his own 

Glebe oz Demean Lands, annexed to his Church, oz fo2 the neceſſary 

Expences of his own Houſhold-keeping ; and after the buying of 

any ſuch Þozſes, Cattle oz Goods, oz Exerciſe of them, oz any of 

them, happeneth to miflike any of them, that they ſhould not be good, 

p2ofitable, no2 convenient fo2 any of the Purpoſes aboveſafd fo? the 

which they were bought; that then every ſuch Spiritual Perſon oz 

Perſons may lawfully bargain, and put away ſuch Things fo by him 

bought, without Fraud o2 Covin, fo2 any of the Purpoſes aboveſatd, 

at his Pleaſure and Advantage; this Act, oz any Thing therein con- 

tained notwithſtanding. FIPS THO oh 


Sect. 7. Ptovided alway, That all Abbots, Pꝛiozs, Abbeſſes, Pꝛi⸗ provic for 
aſters of 
9 Sc. 


ozeſſes, Pꝛovoſts, Pꝛeſidents, Maſters ok Colleges and Hoſpitals, 
and all other Spiritual Governozs and Governeſſes of any Spiritual 
Monaſteries, o2 Houſes of Religion, by what Mame oz Names ſo: 
ever they be called, having Manozs, Lands, Tenements and Here- 
ditaments, and other yearly P?2ofits, in the Right of their Mona⸗ 
ſteries o2 Houles, of the yearly Galue of Eight hundzed Marks oz 
under, and not above, may uſe and occupy as much and as many of 


their Demean Lands, Fee-Farms and Farms, to their moſt Advan⸗ 


tage, Commodity and J2ofit, to and fo2 the only Maintenance of 

their Houſes and Poſpitals, in as ample and large Manner as they, 

oz any of them, oz their J2edeceflozs, oz the Pꝛedeceſſozs of any of 

them, at any Time by the Space of One hundzed Years laſt paſt, 

befoze the making of this Act, have done, uſed and occupied; any 

Thing in this p2efent Ac to the contrary notwithſtanding. 

Sect. 8. Pꝛovided alſo, That every other Spiritual Perſon oz Proriſo for 
Perſons not having ſufficient Glebe oz Demean Lands in their own eren ae 

Hands, in the Right of their Churches, Monaſteries, and Houſes cient Glebe, 

fo2 Paſturage of Cattle, oz fo2 Jncreaſe of Cozn, to and fo2 the 8. 

only Expences of theic Youſholds, oz fo2 their Carriages oz Jour⸗ 

neys, may take in Farm other Lands, and buy and ſell Cozn and 

Cattle fo2 the only Manurance, Tillage and Paſturage of ſuch 

Farms, ſo that the Jncreaſe thereof be always. imploped and put 

to and fo2 the only Expences in their Pouſholds and Hoſpitalities, 

and not in any wiſe to buy and ſell again fo2 any other Commodity, 

Lucre oꝛ Advantage, any Co2n oz Cattle renewing, coming oz grow: 

ing in and upon any ſuch Farm, oz otherwiſe, but only the Remain 

and Dverplus above their Expences of their Þouſholds, if any ſuch 

ſhall happen to the Bzeed and Jncreaſe thereof, without Fraud oz 

Covin ; any Thing in the Law to this pzeſent Aﬀ to the contrary 

hereof notwithſtanding. - 


Sect. 30. And be it further enafed by the Authozity afozeſafd, That 
no Spiritual Perſon, Secular oz Regular, beneficed with Cure, as 
is akoze-rehearſed, from the Feaſt of Saint Michael the Archangel 
nert coming, by Authozity of any manner Licenſe, Diſpenſation oz 
_ otherwiſe, ſhall take any particular Stipend oz Salary to ſing fo? 
any Soul, noz have, oz occupy by Himſelf, oz by any other to his 
Cle, any Parſonage oz Uicarage in * of the Leaſe o2 Gzant 


of 


See See. q, 
IO, 11 of this 
Act in Ch. 3. 
and other 
Sections alibi, 
i. e. Ch. 4. 37. 
None bene- 
ficed with 
Cure to Farm 
any Parſonage 
or Vicarage. 
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Farms, &. gf any les 02 Perſons, no2 take. any Profit o Rent ont of any 
A ſuch Farm, upon Pain to fozkeit Fozty Shillings koz every ſuch 

Meek that he, oz any to his Cie, ſhall occupy, 02 have anp ſuch 
Stipend oz Farm contrary to this pzeſent Ac, and upon Pain to 
loſe Ten Times the Aalue of ſuch Profit oz Rent as he ſhall take 
out of any ſuch Farm after the fato Feaſt, The one Þalf of which 
Fozkeitures to be to the King our Sovereign Lom, and the other 
Motety to him that will ſue fo2 the ſame by Oziginal UWritt, Bill, 
Plaint of Debt, oz by Jnfounation in any of the King's Courts; 
in which Suit and Atklon no Mager of Law ſhall be admitted to? the 
Defendant, no2 any Eſſoin oz Pꝛotection allowed. 
Sect. 31. "P2ovided alway, That no Deanry, Archdeaconry, Chan- 
cellozthip, Treaſurerſhip, Chanterſhip o2 Pꝛebend, in any Cathedzal 
82 Collegiate Church, no2 Parſonage that hath a Uicar indued (in⸗ 
vowed) 102 any Benefice perpetually appꝛopziate, be taken oz com- 
pꝛehended under the Frame of Benefice having Cure of Souls, in 
any Article afo2e ſpecified, 
Ne ne Sect. 32. ÞP?2ovidved alſo, and be it enafted by the Authozity afoze- 
er d de. That no Spiritual Perſon oz Perſons Regular oz Secular, 
ok what Eſtate, Degree o2 Condition ſoever he be, oz they be, from 
the iſt of April next coming, have, uſe, o2 keep by him, oz themſelves, 
02 by any Perſon o2 Perſons to his o2 their Uſe oz Commodity, any 
Manner of Tanhouſe oz Tanhouſes, to be uſed oz occupied to his oz 
their own Uſe oz Behoof, no2 have. uſe, 02 keep any Manner of 
Bzewhoule 02 Bꝛewhoules, to any other Uſe, Intent 02 Behook, 
than only to be ſpent and occupied in his oz their own Poules, upon 
Pain to fozfeit fo2 every Month fo uſing and occupying any of the 
laid Myſteries 02 Occupations 10). one Molety to the King, and the 1 
other to him that will ſue fo2 the lame by Oziginal Writ, Bill, Plaint = 
of Debt oz Inkozmation, in any of the King's Courts; and no Was I 
ger of Law, no2 Eſſoin, o2 P2oteftton to be therein allowed. 
Sect. 33. Js a Pꝛoviſo, That the Widows of Moblemen Marry⸗ 
ing again under their Degree, may yet retain Chaplains as bekoze, 
and ſuch Chaplains have a Licence to hold two Benelices. Vide 
3 Chap. 2 & 3. 
May keep Sect. 34. P2ovided always, That every Spiritual Perſon oz Per- 
1 ſons having Lands, Tenements, oz other Poſſeſſions in the Right 
Lands % dk their Þouſes, above the yearly Ualue of Eight hundzed Parks, 
maintain map keep and retain in their Occupation and Manurance, as much of 
N their laid Lands and Tenements, and other Poſſeſſions, as ſhall be 
» = neceſſary and ſufficient fo2 Paſturäge of their Cattle, and fo2 Tillage 
of Con, to be imployed and ſpent fo2 the only Maintenance, Suſten⸗ 
tation and keeping of his oz their Þoutſholds and Holpitalities, with- 
out Fraud o2 Covin; any Thing in this pꝛeſent At to the contrary 

thereof notwithſtanding. | 
8 Se. 3 5. Pzovided alway, That it may be lawful to every Spiri⸗ 

Houſe, Or- ttyal Perkon o2 Perſons to take in Farm any Meſes, Manſious, 02 
chad and Dwelling houſes, having but only ©2chards oz Gardens in any 
dwell in. City, Bozough and Town, fo? their own pabitation oz Dwelling; 
anp Thing in this At to the contrary notwithſtanding. So that no 
Perſon ſpiritual, other than be above pꝛavided foz, koz their Mon⸗ 
Ne . reſidence, have any Liberty of Wen reſidence by Colour of this 
. 21 B95; c13; 


2 Note; 


b. 37. The Complete Incumbent. 


Note; ; The een and policy of Sich the above Statute is well ex- Brfivence, 
| plained by Hobart, in the Caſe of Colt and Glover, pag. 157. to which I © NR 


refer the Reader. 


In an Action brought upon this Statute againſt a Parſon for taking Pleading to 
F arms, it is a good Plea for the Defendant to plead, Non habuit ſeu tenuit this Statute. 


ad firmam contra formam flatuti; and the Defendant may upon ſuch Plea 
give in Evidence, that the Farm was for the Maintenance of his Houſe, 


Sc. according to the Proviſo in the Statute, by Pitz. and Shelly; but 5% 2 g.j. 
Baldwin, Chief Juſtice, contra, that he ought to plead that Matter fpe- 14. 


cally, elſe cannot give it in Evidence. Bro. Action ſur le Statute 3. 
Savil 32. And the Writ grounded on this Statute ought to be Q tam 
for the King and Party, &c. therefore a Writ being brought, which de- 
manded the whole Penalty for the Party, was ruled not to be good. And 
note, the Statute need not to be mentioned in the Writ. Bro. Action ſur le 


Statute 4. 


And ſee the Caſe of Hitchcock and Thurland, Trin. 27 RES B.R. In 3 Leon. 122; 


an Action on the ſaid Statute it was held, that if any ſuch Leaſe be made 
(ut ſupra Sect. 1.) at this Day, the Leaſe is not void. But the Words 
Such Leaſes, in Sect. 3, extend only to ſuch Leaſes, made before the Feaſt 

of St. Michael (as is therein mentioned) and which had not been aliened 


before the ſaid Feaſt; and tis there ſaid to have been formerly ſo reſolved. 


in one Underwood's Caſe. 


Note, (as to Seck. 31, ſupra) the Opinion of Hobart in the Caſe of He. 157 


Colt and Glover, That Biſhopricks are not Benefices within this Law ; ſo 


that if a Parſon takes a Biſhoprick, it avoids not his Benefice by Poe of. 


this Statute, but by the antient Common Law it is void, as is holden 
11 H. 4. 60. But notwithſtanding Hobart's Opinion, it appears clearly 
in the ſaid Caſe, 11 H. 4. that a Biſhoprick was then admitted to be a 
Benefice, the Words of J. Firning N 

home Benefice et cree un . le primer ſerra Void, &c. Vide Fe: I, 
and Chap, 2. 


CHAP. XXXVI. MVSEVM 
[BRITANNICVM 


nd the other Judges being, Quant un 0% 
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Of Ref dence and Non-reſidence. 


J the Law doth oblige every beneficed Perſon to attend the Cure, and 
erform the Duty of the Incumbent thereof, and doth provide for 
the puniſhing of all Perſons diſturbing him doing the ſame, or breaking 


the Peace of the Church, and doth reſtrain him from diſtracting himſelf. 


unneceſſarily with other io - ſo for the better and more conſtant Per- 
formance of his Duty, Refidence upon his Benefice by Law is injoined him, 


for it hath been enacted, That as well every Spiritual Perſon now being 21 H. fl. . 13. 
promoted to any Archdeaconry, Deanry, oz Dignity in any Mona- 4 46, 


ſtery 02 Cathed2zal Church, oꝛ other Church conventual oz collegiate, 
oz being beneliced with any Parſonage o2 Atcarage, as all and eve⸗ 
ry Spiritual Perſon and Perſons which hereafter ſhall be pzomoted 


to any of the (aid Dignities 02 * with any Parſonage oz 
| UCicarage 
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— 


&c. | 


= Dignity, Pꝛebend oz Benefice, oz at one of them at the leaſt. And 


Forfeiture for 
_ procuring 
Licence, &c. 


Proviſo for 
Perſons in 
the King's 
Service, c. 


Beſidence, Uicarage, from the Feaſt of St. Michael the Archangel next coming; 


ſhall. be. perſonally reſident, and abiding: in, at and upon his (ald 


in caſe that any ſuch Spiritual Perſon, at any Time after the ſaid 
Feaſt, keep not reſident at one of his ſaid Dignities, Pꝛebends oz 
Benelices, as is afozeſaid, but abſent himſelf wilfully by the Space 
of one Month together, oz by the Space of two Months, to be ac- 
compted at ſeveral Times in any one Pear, and make his Reſinence 
and abiding in any other Places by ſuch Time, that then he ſhall 


koꝛkeit fo2 every ſuch Default Ten Pounds Sterling; the one alk 


thereof to the King our Sovereign Lo2d, and the other Palk of the 
ſame to the Party that will ſue fo2 the ſame in any of the King's 


Courts by oziginal Mrit of Debt, Bill, Plaint o2 Inkozmation: 
In which Action and Suit the Dekendant ſhall not wage his Law, 


no2 have any Eſſoin o2 P2oteftion allowed. | | 
And if any Perſon o2 Perſons pꝛocure oz obtain at the Court of 
Rome, oz elſewhere, any Manner of Licence oz Oiſpenſation, to be 
non⸗reſident at their ſaid Dignities, Pꝛebend oz Benefices, contrary 
to this Ad, that then every ſuch Perſon o2 Perſons putting in Exe⸗ 
cution any ſuch Diſpenſation oꝛ Licence fo2 himſelf, from the ſain 
firſt Day of April in the Pear of our Lozd God M. D. and XXX. 
ſhall run and incur the Penalty, Damage and Pain of Twenty 
Pounds Sterling, fo2 every Time ſo doing, to be fozfefted and re⸗ 


covered as is aboveſaid; and ſuch Licence o2 Diſpenſation ſo pꝛo⸗ 


cured, 02 to be put in Execution, to be void and of none Effet. 
P2ovided always, That this Aﬀ of Mon⸗reſidence ſhall not in any 
wiſe extend, ne be pꝛejudicial to any ſuch Spiritual Perſon as ſhall 
chance to be in the King's Service beyond the Sea, no2 to any 
Perſon oz Perſons going to any Pilgrimage oz holy Place beyond 
the Sea, during the Time that they ſhall ſo be in the King's Ser⸗ 
vice, o2 in the Pilgrimages going and returning home; Noz to any 


Scholar oz Scholars being converſant and abiding fo2 Study, with- 


out Fraud oz Covin, at any Aniverſity within this Realm oz with- 


out, no2 to any of the Chaplains of the King's o2 Queen's, daily 


oz quarterly attending and abiding in the King's oz Queen's moſt 
honourable pouſholds; noz to any of the Chaplatns of the Pzince 
82 Pzinceſs, oz any of the King's oz Queen's Childzen, Bzethzen 
02 Stſters, attending daily in their honourable Þouſhoulds, during ſo 
long as they ſhall attend in any of their ſaid Houſholds; noz to any 
Chaplain of any Archbiſhop o2 Biſhop, oz of any Spiritual oz Tem- 
poꝛal Lozds of the Parliament, daily attending, abiding and re- 


maining in any of their honourable Houſholds ; no2 to any Chaplain 


of any Ducheſs, Marquels, Counteſs, Uiſcounteſs oz Baroneſs, 
attending daily and abiding in any of their honourable Houſholds ; 


noz to any Chaplain of the Lozd Chancelloz oz Treaſurer of England, 
the King's Chamberlain, oz Steward of his Houſhold fo2 the Time 


being, the Treaſurer and Controlloz of the King's moſt honourable 


Þouſhold fo2 the Time being, attending daily fn any of their honour- 


able Houſholds ; no2 to any Chaplain of any of the Knights of the 
honourable Ozder of the Garter, oz of the Chief Juſtice of the 
King's Bench, Warden of the Po2ts, o2 alſo of the Maſter of the 
Rolls; no2 to any Chaplain of the King's Secretary and Dean of 
the Chapel, o; Amner fo2 the Time being, dafly attending and dwel- 


ling in any their Pouſholds, during the Time that any ſich Chap⸗ 
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lain oz Chaplains ſhall abide and dwell, without Fraud oz Covin, Befivence, 
in any of the ſafd honourable Poucholds; no2 to the Maſter of the 
Rolls, oz Dean of the Arches, no2 to any Chancelloz oz Commiſ- 0 
ſary ot any Archbiſhop oꝛ Biſhop; no2 to as many of the Twelve 
Maſters of the Chancery, and Twelve Advocates of the Arches, as 
be oz hereafter ſhall be Spiritual Men, during ſo long Time as 
they ſhall occupy their ſaid. Rooms and Offices; no2 to any fuch 
Spiritual Perſons as ſhall happen by Jnjunfion of the Lozd Chan- 
celloz, oz the King's Council, to be bound to any daily Appearance 
* Attendance to anſwer to the Law, during the Time of ſuch 
njunftton. M %%% WES. 

Pꝛovided alſo, that it ſhall be lawful to the King's pighnels ta King's 
give Licence to every of his own Chaplains fo2 Non-reſidence upon Chaplins. 
their Benefices; any thing in this pzeſent Act contained to the con- 

trary notwithſtanding. F 3 „ 
Pꝛovided always, That every Ducheſs, Warchioneſs, Counteſs, Chaplains of 
Baroneſs, Wivows, which have taken, oz that hereafter ſhall take 3 
any Þusbands under the Oegree of a Baron, map take ſuch Num. 
ber of Chaplains as is above limited to them being Widows; and 
that every ſuch Chaplain may purchaſe Licence to have and take ſuch. 
Number of Benefices with Cure of Soul, and have like Liberty of 
Jon-reſidence, in Manner and Fozm as they might Have done ik 
their lald Ladies and Miſtreſſes had kept themſelves idows; any 
thing in this pꝛelſent Act contained to the contrary notwithſtand- 
ing. Stat. 21 H N cap. 133 | Mir gs ; 

And afterwards it was enacted as followeth, TUhere in the Parlia⸗ 25 #.s. c. 16. 
ment holden at Weſtminſter in the Twenty-firſt Pear of the Reign of 
our Sovereign Lozd King Henry the Eighth, it was among other 
Things ozdained and p20vided, that certain honourable Perſons, as 
well Spiritual as Tempozal, ſhall have Chaplains beneficed with 
Cure, to ſerve them in their honourable poules, which Chaplains 
ſhall not incur the Danger of any Penalty oz Fozfeiture made oz 
declared in the ſame Parliament fo2 Non:reſidence upon their ſaid 
Benelices, o2 fo2 obtaining Licences oz Diſpenſations of Pluralittes. 

In the which Act no Pꝛoviſion was made fo2 any of the King's 
Judges of his High Courts, commonly called the King's Bench and 
the Common Place, except only fo2 the Chief Judge of the King's 
Bench, no2 fo2 the Chancelloz noz the Chief Baron of the King's 
Erchequer, no2 fo2 any other inferio2. Perſons being of the King's 
moſt honourable Council, as by the ſald Ack may appear. 

Ulherekoze it is ozdained and enaffed by Authozity of this pꝛeſent 1 
Parliament, That as well every Judge of the ſaid High Courts, and J =* 
every of the Chancello2 and Chief Baron of the ſaid Erchequer, 
the King's General Attomey and General Solicitoz, which fo2 the 
Time is, be, oz ſhall be, ſhall and may from hencefo2th at his Lt- 
berty retain and have ſingularly to every of them in his Þouſe, oz 
attendant to his Perſon; one Chaplain having one Beneſice with 
Cure of Souls, which may be abſent from his ſaid Benefice, and 
not reſident upon the ſame; the laid Statute made in the ſafn One 
and Twentieth Year, oz any other Statute, Ac 02 O2dinance made 
to the contrary, in any wiſe notwithſtanding. Stat. 25 H. 8. c. 16. 

And it is farther enacted, Whereas in the Parliament begun at Lon- 
don on the Third Day of November in the Twenty-firſt Pear of the 


Reign of our Sovereign Low King Henry the Eighth, and from 
| 5B 1 thence 


mY I" * 


o The Clargy-Man's Law: Or, 


Cap. 37; 


1 thence adjourned and pꝛozogued to the Palace of Weſtminſter the 
CAA Seventeenth Day of December then next enſuing, among other 
28 H. S. c. 13. god Ads and Owdinances then and there by the Authozity of the 
"ore che Age lain Parliament it was eſtabliſhed, ozuainen and enatted; Chat as 
of 40 Years Well every Spiritual Perſon then being promoted to any Archdea- 
wy be dep ns conty, Deanry oz Dignity in any Monaſtery oz Cathedzal Church, 
a" 92 ther Church conventuat oz collegiate, oz being beneficed! with a⸗ 
that they are NY Parſonage oz Gicarage, as all and every Spiritual Petſon and 
che Unser. Perſons, which ſhould after: the Feaſt of St. Michael the Archangel, 
fities, Se. Which was in the afozelaid One and Twentieth Pear of the Reign 
book our Sovereign Lozd Ring Henry the Eighth, be p2zomoted to any. 

ok the laid Dignities 02 Benefices with any Parſonage oz Gicar⸗ 

age, ſhoulo from the ſaid Feaſt of St, Michael the Archanget be 
perſonally reſident and abiding at and upon his ſald Dignity, Pꝛe⸗ 

bend oz Benefice, oz at one of them at the leaſt, And in caſe any 

ſuch Spiritual Perſon at any Time after the ſald Feaſf, kept not 

= Reſidence at one of his ſaid Dignities, Pꝛebend oz Benefices (as 
aa is afozeſatd) but abſent Hiniſelf wilkully by the Space of one Month 
= together, o2 by the Space of two Months, to be accounted at ſeve- 


= | ral Times in any one Pear, and make his Reſidence and Abiding 
4 in any other Places by ſuch Time, that then he ſhall kozkeit for eve- 
4 ry ſuch Default Ten Pounds Sterling, as in the ſame Ack moze 
5 | plainly doth appear. In which Act, among other Proviſions con- 
W tained and ſpecified in the ſame, it was p2ovided, That the ald 
14 N . Att of Non-reſidence ſhould not in any wiſe extend, ne be p2ejudt- 
wy __ ial to any Scholar o2 Scholars, being converſant and abiding fo2 
3. . Study, without Fraud oz Covin, at any Univerfity within this 
7.4 f Realm oz without, as by the ſame Pꝛoviſion doth alſo appear moze 


at large. Stthence the making of which good At and Statute, 
divers and many Perſons being beneficey with Cure of Souls (as 


4 fs atozeſaid) and being not apt to ſtudy by Reafon of their Age oz 
_ | otherwiſe, ne never intending befoze the making of the tald Ai to 
_ travel in Study within any the ſain Untverſittes fo2 the Tncteaſe of 
_ Learning, but rather minding and intending their own Eaſe, fin- 
7% gular Lucre and Pleaſure, by the ſame Pꝛoviſion colourablp to de⸗ 
__ 7 fraud the ſame good Statute and Ozdinance, do daily and com: 
—_— - monly reſozt and repafr to the ſat Univerſities of Oxford and Cam- 


bridge, and to either of them, where they, under the ſato Pzetence 
and Colour of Study, do continue and abive, living difſolutely, 
nothing p2ofiting themſelves by Study at all in Learning, but con- 
ſume the Time in Idlenels, and in other Paſtimes and tnſolent 
Pleaſures, giving Occasion and evil Example thereby to other 
voung Men and Students within the ald Univerſities, little oz no⸗ 
thing regarding their Cure and Charge of Souls, contrary to the 
Minds and Intent of the Makers of the akozelald good Statute 
and Ozdinante. And allo divers and many old beneficey Men 
have and do continuallpy remain there, never ercrciſing no2 pꝛac⸗ 
tiſing their Learning to the Example of Uirtue, and Maintenance 
of the Commonwealth, in Diſcharge of their Conſcience, accowing 
to their Duty, having nevertheleſs, and occupying ſuch Rooms and 
Commodities as were inſtituted and ozdained fo2 the Maintenance 
and Relief of poo? Scholars, to the great pindzance and Detri⸗ 
ment of the ſame; N £94 
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Be ſt theretoze enaſted by the King our Sovereign Lozd, with the Befivence, 
Aﬀent-of the Lozds Spirktual and Tempozal and the Commons in LA 
this pꝛeſent Parliament afſembled, That all and ſingular Spiritual © 
Perſon and Perſons, which now be, oz hereafter ſhall be to any Be⸗ 

nefice oz Beiiefices pꝛomoted as is afozefaid, being above the Age of 

Fozty Veats, (the Chancelloz, Uice-Chancelioz, Commiſſary of the dern er 
faty Univerſities, oz any of them, Wardens, Deans, P2ovofts, Pre- 
fidents, Refto2s, Maſters, Pꝛincipals and other pead Rulers of 


Colleges, Halls and other Houſes oz Places Cozpozate within the | 9 
faty Univerſities, oz any of them, Doctozs of the Chair, Readers WW 
of Divinity in the Common Schools of Divinity in any ok the | = 
faid Univerſities only ercepted) ſhall be reſident and abiving at and - . 
upon one ok their fat Benefices, accozding to the Intent and true = 
Meaning of the ſaid fo2zmer Act, upon ſuch Pain and Penalties as | = 
be contained in the katd kozmer At made and appointed fo2 ſuch 7 9 1 
beneficed Perſons fo2 their Non reſidence. And that none of the 1 in 1 
faid beneficed Perſons being above the Age afozeſafd, except bekoꝛe Wo 
ercepted, ſhall from hencekozth be excuſed of their INon-reſidence np- = 
On the laid Benefices, fo2 that they be Students oz reſiant within 1 
il 


the ſafd Univerſities, o: any of them; any P2oviſo, oz any other 
Clauſe oz Sentence ſpecified 02 contained in the lald fozmer Ack of 
Non-reſidence, o2 any other Thing o2 Things to the contrary here- 
of in any wife notwithſtanding. | v4 5 
And over this, be it enacked by the Authozity afozeſaid, That all Concerning 
and ſingular ſtitch beneficed Perſons being under the Age ok Fo2ty Perſons under 
Years, reſiant and abiding within the ſaid Univerſities, oz any of 42750 
them, ſhall not enjoy the Pzivilege and Liberty of Non-reſidence, in ke Uni. 
contained in the P2oviſo of the ſaid fozmer At, made fo2 the Scho: verſiic:. 
lars of the laid UAniverſities, oz any of them, unleſs he oz they be 
pꝛelent at the ozdinary Lefture and Lectures, as well at home in their 
Pouſes, as in the common Schwl oz Schels, and in their p2oper 
Perſon keep Sophiſms, Problems, Oiſputations and other Exerciſes 
of Learning, and be opponent and reſpondent in the ſame, accozd⸗ 
ing to the Ozdinances and Statutes of either of the ſatfd Univerſi- 
tles, where he oz they ſhall be ſo abiding oz refiant ; any Thing con- 
43 in the laid P2oviſo 902 kozmer Aﬀ to the contrary notwith- 
anding. | 2 3 N 
Dꝛovided alway, That this AX ſhall begin to take Effef at the 
Feaſt of St. Michael the Archangel next coming, and not bekoze. F 
Pꝛovided alway, That this Ad, noz any Thing therein contained, e 
ſhall ertend to any Perſon o2 Perſons which now is, o2 hereafter papnek re. 
. Hall be Readers of any publick oz common Leftre in Divinity, Law Qures, &c. 
Civil, Phyſick, Philoſophy, Þumanity, oz any of the Liberal Sci⸗ 
ences, 02 publick o2 common Interpꝛeters oꝛ Teachers of the Hebrew 
Tongue, Caldee o2 Greek, in whatſoever College oz Place of any of 
the ſald Univerſities the ſaid Perſons fo2 the Time being ſhall read 
the ſaid common oz publick Lectures: Noz yet to any Perſon oz Per⸗ 
ſons, after oz above the Age of Fozty Pears, which ſhall reſozt to 
any of the ſald Univerſities, to pzoceed Doſtozs in Divinity, Law 
Civil, o2 Phyſick, fo2 the Time of their ſaid Pꝛoceedings, and exe⸗ 
cuting of ſuch Sermons, Dilputations 02 Leckures, which they be — | 
bound by the Statutes of the Untverfities there to da koz the lad 1 
Degrees lo obtained. Stat. 28 H. 8. c. 13. ; 


And 
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Beſldence, And after it was enacted, There in the Parliament holden at Weſt- 
minſter in the One and twentieth Pear of your moſt. gracious Beign, 
334.8.c.28. it was amongſt other Things ozdained and p2ovided, That certain 
_ Evaplais® Honourable Perſons, and other of pour Highneſs Councellozs and 
and Officers Dfficers, as well Spiritual as Tempozal, ſhould and might have 
of Courts, Sc. Chaplains beneficed with Cure, to ſerve and attend upon them in 
their Houſes, which Chaplains ſhall not incur the Danger of any Pe⸗ 
nalty oz Fozfeiture made oz declared in the ſame Parliament, fo2 
Non-reſidence upon their ſaid Benefices, oz fo2 obtaining Licences 
02 Diſpenſations of Pluralities, in which Ack no Pꝛoviſion is made 
Foz any the Þead Officers of - your G2ace's ſeveral Courts of your 
Duchy of. Lancaſter, the Courts of Augmentations of the Revenues 
of your Highneſs. Crown, the Firſt-Fruits and Tenths, the Maſter 
of your Majeſty's Wards and Liveries, the general Surveyozs of 
your G2ace's Lands, and other your Gzace's Courts, 
' Chancettor In Conſideration whereof, it may pleaſe your Majeſty, that it may 
ol the Duchy be enafted by your Þighneſs, with the Aſſent of the Lozds Spiritual 
8 and Tempozal and the Commons in this pꝛelent Parliament aſſembled. 
7 and by the Authozity of the ſame, That the Chancelloz of the ſaid 
Court of the Duchy of Lancaſter, the Chancelloz of your Highneſs 
Court ok Augmentations, the Chancello2z of your Gzace's Courts 
of Firſt-Fruits and Tenths, the Maſter of your Þighneſs TUards 
and Liveries, and every of your Szace's general Surveyozs of your 
Þighneſs Lands, the Treaſurer of pour G2ace's Chamber, the Trea- 
ſurer of your Þighneſs Court of Augmentations, and the Gzoom- of 
your Gzace's Stole, and every of them fo2 the Time being, ſhall 
and may retain ſingularly to every of them in his Þouſe, oz atten- 
dant upon his Perſon, one Chaplain having one Benefice with Cure 
of Souls, which may be abſent from the laid Benefice, and non⸗ 
reſident upon the ſame; the ſaid Statute made in the laid One and 
twentieth Pear of your moſt gractous Reign, oz any other Statute, 
1 D2dinance made to the contrary, in any wiſe notwithſtand- 
Times for Movided alway, and be it enafed by the Authozity afozeſaid, That 
ſiuch Chap- every of the ſaid Chaplains ſo being beneficed as is afozeſaid, and 
db cher 0. dwelling with any the Officers afoze-named, ſhall perſonally repatr 
De. two Times in every Pear at the leaſt to his ſaid Benefice and Cure, 
and there to tarry and abide by the Space of Eight Days at every 
ſuch Time at the leaſt, to viſit and tnſfruf his ſaid Cure, upon the 
Pain to fozfeit fo2 every Time fo failing, Fozty Shillings ; the one 
Moiety thereof to the King our Sovereign Lozd, the other to ſuch 
as will ſue fo2 the ſame by Action of Debt, Bill, Plaint oz Inkoz⸗ 
mation in any of the King's Courts of Reco2d, in which Suit no 
CAO; Pꝛoteckion o: Wager of Law ſhall be allowed, Stat. 33 H. 8. 
| Cap. 28. | 
A Galpeller B the Statute of the 21 H. 8. c. 13. every Spiritual Perſon qualified to 
or Vicar reſi- hold two Benefices, is to be reſident upon one of his Dignities, Prebends 
ng 2 or Benefices, &c. and if he be reſident upon one of them, it ſuffices; but 
—— dil. if a Man be choſen Goſpeller in a Cathedral Church, and be there reſi- 
charged of dent, this will not be to the Diſcharge of his Reſidence upon any Dignity, 
a or Benefice with Cure that he ſhall poſſeſs therewith, as was held by 
Popham and Clinch. So if a Vicar in a Cathedral Church hath a Benefice 
with Cure, he ought to be reſident upon it, for he is not properly a Vicar, 


although he be ſo called, he having neither Vicarage nor Cure of Souls, 
1 Paſch, 
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Paſch. 41 Eliz. B. R. Broughton v. Gouſley, 3 Croke 663. but the Cauſe Befldence, 
was adjourned, the other Judges being abſent, and after compounded. Ge 
27 H. 8. 10. Broke, Action ſur le Stat. 2. per Cur. 27 H. 8. 10. Broke, 
Surmiſe and Suggeſtion 24. And it is ſaid, that to be reſident on a Pre- 
bend is a ſufficient Reſidence, and thereby that a Prebendary 1s excuſed 
from being reſident on a Benefice with Cure. 27 H. 8. 10. Broke, Adlion 
fur le Stat. 2. 27 H. 8. Broke, Surmiſes and Suggeſtion 24. So in Afon's 
Caſe, Hill. 45 Ehlz. C. B. 4 Coke 119. If a Baron hath three Chaplains, 
and each of them hath two Benefices, and afterwards the Baron dieth, they 
ſhall enjoy their Benefices with Cure, if lawfully ſettled in them before; 
but although each of them be reſident and dwelling upon one of their re- 
ſpective Benefices, yet they ſhall be puniſhed for not being reſident upon 
the other, as was Parſon Boyton's Caſe, 4 Coke, fol. 119. and they ought 
to have of the King a Non obſtante in the Diſpenſations for their Plura- 
lities. See Mich. 4 Car. B. R. Green v. Guy, 1 Croke 146, 

As to which Matter, I conceive, that although by the Statute of the g. If he that 
21 H, 8. c. 13. there is no expreſs Proviſion made to excuſe any Perſon was ſuch 
from being reſident upon any of his Benefices, by having been a Chaplain oY 3 

to any Perſon, after his Attendance is determined, nor to excuſe other ſident upon 
Perſons enabled thereby to hold more than one Benefice by Diſpenſation; os 9 i . 
yet he that is duly qualified, and diſpenſed with to hold more than one 952 oak nl 
Benefice, if he be duly reſident upon any one of his Dignities, or Bene- 
fices with Cure, is not puniſhable by the faid Act; becauſe this Act doth 
only require, that he ſhould be reſident in, at and upon his Dignity, or 
Benefice, or at one of them at the leaſt ; ſuch Interpretation is to be made 
of that Act as ſhall make the ſame practicable, that is, that the Liberty 
and Benefit given thereby to Perſons qualified by Birth, Degree or Service, 
for holding more than one Benefice, may be enjoyed, which is impoſſible, 
if, by Reaſon of the ſame Act, Perſons having more Benefices than one 
be reſtrained from being abſent from any one of them by the Space of one 
Month together, or by the Space of two Months, to be accounted at ſe- 
veral Times in any one Year, And I ſuppoſe, that if a Pluraliſt, though 
duly reſident upon one of his Benefices, be puniſhable by this Act, for not 
: being reſident upon his other, that a Non ob/tante had of the King, before 
ſpoken of, will not fave him from the Penalty thereof; becauſe all Li- 
cences and Diſpenſations to be non-reſident, contrary to the ſaid Act, are 
thereby made void and of none Effect, with a Proviſion, that it ſhall be 
lawful to the King to give Licence to every of his own Chaplains to be 
non-reſident, but no Proviſion for his licenſing of others. 

And it is alſo declared and enacted, That no Diſpenſation by Non , , 7 
obſtante of o2 to any Statute, 02 any Part thereof, ſhall be allowed, gain v-» 
but that the lame ſhall be held void and of no effect, ercept a Dil⸗ One. 
penſation be allowed of in ſuch Statute; and except in ſuch Caſes 
as ſhall be ſpecially pꝛovided fo2 by one o2 moze Bill o2 Bills to be 

- paſſed during this pzeſent Seflion of Parliament, And it is alſo de- 
clared, That the pꝛetended Power of ſuſpending of Laws, oz the 


Execution of Laws by Regal Authozity without Conſent of Jarlia- 
ment is illegal. Stat. 1 W. & M. Declaring the Rights and Liberties of 


the Subject, &c. ef}. 2. cap. 2. But I conceive, that if any Perſon having 
more than one Benefice (eſpecially with Cure) by ſufficient Diſpenſation, 
be puniſhable (being reſident upon one of them) for not being alſo reſi- 
dent upon his other, he is only puniſhable in the Eccleſiaſtical Court, 
and as an Offender againſt the Eccleſiaſtical Law, and not againſt the a- 
foreſaid Statute of 21 H, 8. and that chiefly by Reaſon of the uſual Pro- 
| | 5s C vio 
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Relldence, viſo in the Archbiſhop's Diſpenſation to hold two Benefices with Cure, 
3 which is this, Proviſo ſemper in qualibet prædictarum Ecclgfarum tum ea 
Archbiſhop's qua majorem ob partem te abeſſe contigerit, tum altera in qua perpetuam & 
Does of 3 perſonalem reſidentiam feceris treſdecim quotannis Conciones juxta Ordina- 
: ' tiones Eccleſia Anglicane editas, in ea parte habeas, ipfeque ſacrum Dei ver- 
bum fincere, religioſe & reverenter tractes, ubique in eodem Beneficto, a quo 
| te magis abeſſe contigerit, per duos tamen menles quotannis Hoſpitalitatem 
| exerceas, eoque tempore pro illius beneficii fructibus & commodis Parochiæ 
ejus incolas praſertim egenos & pauperes (quantum poteris) ſuſtentes & re- 
S 
If Biſhops be It may be a Queſtion, Whether Biſhops, for their being not reſident 
puniſhable for upon their Biſhopricks, are puniſhable by the Statute of 21 H. 8. c. 13. 
JonreltÞ and I conceive that they are not puniſhable thereby, for that the ſaid Sta- 
tute injoins Refidence to Perſons promoted to any Archdeaconry, Deanry 
or other Dignity in any Cathedral Church; which other Dignity is to be 
conſtrued to extend only to Dignities of like or inferior Nature, and not 
to Biſhopricks, which are of a ſuperior Nature, But though an Archbi- 
ſhop or Biſhop be not tied to be refident upon his Biſhoprick by the Sta- 
tute of 21 H. 8. yet they are thereto obliged by the Eccleſiaſtical Law, 
and may be compelled to keep Reſidence by Ecclefiaſtical Cenſures. And 
if a Biſhop hold in Commendam an Archdeaconry, Deanery, or like infe- 
rior Dignity, ho or Vicarage, with his Biſhoprick, he is puniſhable 
by the ſaid Statute, if according to the ſame he be not reſident upon ſuch 
Dignity, Parſonage or Vicarage, and that though he be conſtantly refident 
upon his Biſhoprick he ſhall not be excuſed thereby. | 
To be reſident The Reſidence required in the Statute of 21 H. 8. c. 13. is to be un- 
in the Par- derſtood to be in the Houſe belonging to the Dignity or Benefice of which 
ſonage Houle. 1 Parſon is the Incumbent ; and therefore, if a Parſon be reſident in the 
ſame Pariſh, in any other than the Parſonage Houſe, he is not free from 
the Penalty of this Law, Per Curiam, Paſch. 40 Elix. B. R. Butler and 
Goodal's Caſe, 6 Co. 21. and by Coke, Hill. 8 Fac. C. B. Cannye v, Dr. 
Newman, 2 Brownlow and Gouldſborough 54. and by Gawdy and Popham 
contra Clinch and Fenner, Mich. 39 & 40 Eliz. Goodal v. Butler, 3 Cro. 
590. ſame Caſe, Gouldſborough 54. and Moor 540. And if the Incum- 
bent doth demiſe his Houſe to another, and reſerve one Chamber, this doth 
not better his Caſe, Hill. 43 El:z. Goodal v. Butler, Gouldſborough 169. 
no, though he doth keep the whole houſe in his Hands and occupy it. 
Hill. 8 Jac. Carriage v. Dr. Newman, 2 Brownlow and Gouldſborough 54. 
But if there be not any Houſe belonging to his Benefice wherein he may 
dwell, he is excuſed ; and fo I ſuppole if by Reaſon of its Meanneſs and 
Imprifon- Smallneſs it be unfit to entertain his Family; ſo lawful Impriſonment with- 
* ment, fs. out Covin is a good Excuſe of Non-reſidency; and it is ſaid, that it was 
3 9 holden in the Exchequer, Trin. 39 Eliz. that Sickneſs without Fraud was 
590, alſo a good Excuſe, viz. if the Patient remove by the Advice of his Phy- 
6 0. 21. fician, bona fide, for better Aid, and for the Recovery of his Health. 
7 Paſch. 40 Elix. B. R. Butler and Goodal's Caſe, 6 Coke 21. And gene- 
rally to make a Perſon liable to the Penalties of the Statute, his Non-reſi- 
5 | dence muſt be voluntary, and not by Compulſion or Reſtraint, Per Curi- 
am, Trin. 30 Elix. B. R. William Collins v. Edward Vaughan, 3 Cro. 100. 
and by Popham, Hill. 43 Elis. Goodal v. Butler, Gouldſbororgh 169. for 
the Words of the Statute are, Jf he abſent himſelf wilfully. 
The other Caſes wherein a beneficed Perſon may be excuſed if non- 
reſident, are expreſſed in the Statutes before ſet down; only this is to 


be noted, That if a Baroneſs, &c, retaineth two Chaplains according to 
the 
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the Statute, and afterwards taketh one of the Nobility to Huſband, the Beũdence, 
Retainer of theſe two Chaplains remaineth in force, and therefore ſo long © | 
as they attend upon ſuch Baroneſs, &c. they ſhall not be adjudged non- 
reſident. Hill. 43 Eliz. C. B. Acton's Caſe, 4 Chke 118. 6. 

Alſo Note, Although in the Statute of 21 H. 8. c. 13, it is only 
ſaid, that the ſame Statute ſhall not extend to any Spiritual Perſons as = 
ſhall chance to be in the King's Service beyond the Sea; that before the _ 12 
faid Statute it was enacted as followeth : at | 2 | 1 

Allo all Barons of the Exchequer claiming by their Paivilege, 35042 
that they ought to make Anſwer to no Complaint out of the ſame imployed in 
Place, extend the ſame Pꝛivilege unto Clerks abiding there, called the King 
to Oꝛders, o2 unto Reſidence, and inhfbit Ozdinaries that by ng e. 
Means, oz fo2 any Cauſe, (fa long as they be in the Exchequer, oz 
tn the King's Service) they ſhall not call them to Judgment. The 
Anſwer: Jt pleaſeth our Lo2d the King, that ſuch Clerks as attend 
in his Service, if they offend, ſhall be cozreted by their ©zdinaries, 
like as other; but fo long as they are occupied about the Exchequer, 
they ſhall not be bound to keep Reſidence in their Churches. This 
is added of new by the King's Council. The King and his Anceſto2s 
ſince Time out of Mind have uſed, that Clerks which are imploped 
in his Service, during luch Time as they are in Service, ſhall not 
be compelled to keep Reſidence at their Benefices, And ſuch Things 
as be thought necefſary fo2 the Ring and the Common-wealth, ought 
not to be ſaid to be p2ejudictal to the Liberty of the Church, Scat. 

9 Ed. 2. c. 8. See Regiſter, fol. 58.6. | 

If an Information upon this Statute of 21 H. 8. cap. 13, be to be Concerning 
brought for Non-refidence, it may not be brought before the Juſtices of OO. 
Aſſize, and Oyer and Terminer ; for the Statute doth give it but only . 3, „ 
in the King's Courts, where there may be Eſſoin, Wager of Law, or 

Protection, and that notwithſtanding the Statute of 21 Jac. cap. 4. 
Mich. 4 Car. B. R. Green and Guy's Caſe, 1 Cro. 146, and fee the 
ſame Book for this Matter, fol. 112. And Note, That in the Infor- 
mation it muſt be alledged, that the Party willingly abſented himſelf, 
Sc. or it will not be good. Tr:n. 3c Elix. B. R. Collins v. Vaughan, 

Cro. 100. And if there be two Informations brought at the ſame 
Time for the ſame Thing, the Party need not anſwer to either. Mich. 

111 Fac. Pye v. Coke, Moor 864. 2 Roll's Abr. 576. 

Note alſo, That when an Action of Debt was brought againſt one 
as Rector of T. in the County of B. and the Defendant pleaded, that 
before Writ brought he was dwelling at B. in the County of N. it 
was not allowed as a ſufficient Plea to abate the Writ; for a Parſon 
ſhall be intended in Law to be reſident upon his Benefice, becauſe of the 
Cure of Souls which he hath there. The Caſe of the Maſters and Fellows 
of Magdalen College in Cambridge, Paſch. 13 Fac. 11 Co. 70. And 
if in this Caſe he doth plead alſo that he hath another Benefice, yet the 
Plea ſhall not be allowed. 10 H. 6. 8. 7 H. 6. 1. 8 H. 6. 37. 

See allo the Statute 1 W. & M. fe. 1. cap. 26, for veſting in the Sia. r 1. 
Univerſities the Preſentation of Benefices belonging to Papiſts; where- & M. cap. 26. 
in by Seck. 6, tis provided, That if any Perſon ſo preſented or nomi- 
nated to any Benefice with Cure, ſhall be abſent from the ſame above 
the Space of fixty Days in any one Year, that in ſuch Caſe the faid 
Benefice ſhall become void. | 

In caſe of any habitual Diſtemper of Minds whereby the Incumbent ca. 939. 
is rendred incapable of the Adminiſtration of his Cure (as Frenzy, Lunacy, 

: Sc.) 
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* Ge) the Laws of the Church have provided Coadjutors; of e * 

CAA) are many Inſtances remaining upon our Books, ork before and ſince the 
Reformation; and we find them given generally to Parochial Miniſters, 
but ſometimes to Deans, Archdeacons, Prebendaries, &c. And no doubt 
they may be given in ſuch Caſes at the Diſcretion of the Ordinary to my 
Eccleſiaſtical Perſon, having Eccleſiaſtical /Ctire and Revenue, //; - | 

The Powers conveyed are firſt in general Terms, the Office of a 
Coadjutor, and then in particular the Looking after the Cure, the Re- 
ceiving of the Profits and the Diſcharge of the Burdens, with an Obli- 

ation to be accountable to the Ordinary when called upon, But the Ar- 
ticle for looking after the Cure is a late Clauſe, and not found in the 

antient Appointments of this Kind, even of thoſe ſince the Reformation, 

- which extended no farther than the Adminiſtration - of the Revenues. 
Not but the Office was always committed to a Clergyman, who if not 
ingaged in another Cure might take on him the ſpiritual Part alſo, and 
have it accordingly committed to him by the Biſhop : But this was pro- 
perly no Part of the Office of a Coadjutor as ſuch, which antiently related 
to the. Temporalties only. 

In the Reign of Queen Elizabeth the Court of Wards had taken upon 
them to commit the Perſon and Revenues of a lunatick Incumbent to a 
Layman, who was his near Relation ; againſt which the Archbiſhop ob- 

"jected as an Incroachment on the Eccleſiaſtical Juriſdiction, and proved the 
Charge by divers Teſtimonies out of the Records of Canterbury and 
London. And the Perſon to whom the Cuſtody had been committed be- 
ing cited to anſwer the Charge of the Archbiſhop, and alledging nothing 
to the contrary, the Court thereupon nmade this Declaration, vi. This 
Court hath not any Power or Juriſdiction to intermeddle with or commit 
<< Spiritual or Eccleſiaſtical Livings or Poſſeſſions of any Spiritual 
„ Perſon, that is lunatick or Non compos Mentis; but that the ſame 
e reſteth in the Eocleſiaſtical Magiſtrates to appoint and diſpoſe, as for- 
* merly hath been accuſtomed, But for the moveable Goods of the 
e faid Incumbent Lunatick, and his temporal Poſſeſſions, the Court 
4e will further confider thereof, Sc. In Purſuance of which Declaration 
the ſaid Archbiſhop committed the Adminiſtration of the Spiritual Reve- 
nues to a Clergyman under the Stile of a Coadjutor; and afterwards by a 
ſeparate Inſtrument committed the Cuſtody of the Lunatick to the Perſon 
who had been appointed for the whole Care by the Court of Wards. 

See Chap. 43. of Leaſes avoided by Non- refidener. ä 
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Of Corporations ſole and ag gregate, and of 
the Statutes concerning Mortmain. 


What are the Pow 3 of the ſeveral Duties of a Miniſter as the Effect of 
BONES OE: his being inſtituted to a Benefice with Cure, or otherwiſe charged 


Miniſter's le- 
gal Toſſeſion. with the Cre thereof, and of all Things relating thereunto, I am now 
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to ſhew what are the Effects of his legal Poſſeſſion, which is that by Cozpoza- | 
which a Clergyman doth become a compleat Incumbent of an Eccle- hs 
ſiaſtical Preferment againſt all Perſons whatſoever, Hill. 11 Fac. Needler NJ 
v. Winton and Needham, 1 Brownl. and Goulds. 163. 38 E. 3. 4. 13 Fac. 

Hitchins and Glover's Caſe, 1 Roll's 191. 4 Eliz. Dyer 217. 33 H. 6. 

7 C3. 26, whether the Poſſeſſion be by a formal In- 

duction, Inſtallation, or otherwiſe. 
Firſt then of a Clergyman's being legally intitled to an Eccleſiaſtical That he is an 


Benefice or Promotion, there follows this immediate Effect, that ſuch 9 


The Complete Incumbent. 


Clergyman is at leaſt thereby an Eccleſiaſtical Secular Body Politick, politick, or 


or Corporation ſole, or a Member of an Eccleſiaſtical Secular Body Corporation 
Politick, or Corporation aggregate, or both, 3 Inſt. 202, (for Eccle- ſole, Oc. 


ſiaſtical Regular Bodies Politick are extinguiſhed within this Realm, fuch 
were Abbot and Covents.) A Clergyman by being made a Biſhop, Pre- 


bend, Parſon, Vicar, or the like, becomes a Corporation ſole. 1 Ros 


r. 512. a. By being made Member of a Chapter, he is a Member of a 


Corporation aggregate, for ſuch is a Dean and Chapter, and all other 
Corporations conſiſting of many. 1 Roll's Abr. 512. a. And indeed by 


being made a Dean or Prebend of a Church, if he holds his Poſſeſſions 
ſingly he is a Corporation ſole, and yet with others he doth make a Chap- 
ter, and thereby is a Member of a Corporation aggregate, and ſo the 
fame Perſon by being Incumbent of the ſame Preferment, may be both a 
Corporation ſole, and a Member of a Corporation aggregate, A Cor- 
poration aggregate is ſaid to be inviſible, immortal, and to reſt only in 
Intendment and Conſideration of Law, and therefore can have neither 
Predeceſſor nor Succeſſor, nor can they commit "Treaſon, be outlawed or 
excommunicated. 45 E. 3. 2. 3. 6. Pitz. Corporations, &c. 11. They 
cannot appear in Perſon, but by Attornies, nor do Fealty, becauſe being 
an inviſible Body cannot appear in Perſon. 13 H. 8. 12. And the 
Continuance of either Sort of Corporations doth not depend upon the 
Preſervation of their Poſſeſſions, as is ſaid. Paſch. 40 & 41 Eliz. The 
Dean and Chapter of Norwich's Caſe, 3 Co. 75, for a Corporation may be 
created without Lands, and though a Dean and Chapter ſhould part with 
all their Poſſeſſions, yet they remain ſtill a Corporation to the Purpoſes 
for which they were inſtituted ; they have Vocem in Capitulo, &c. Hill. 
3 Car. B. R. Haywood v. Fulcher, Jones 168. And if the Corps of a 
Prebend be a Manor, and nothing elſe, and the Manor be recovered 
from him by a Title paramount, yet this Corporation remains, he is a 
Prebendary ſtill, and hath Stallum in Choro & Vocem in Capitulo, though 
he hath no Poſſeſſions. 15 Afize 8. And ſo it is, becauſe by the 
Biſhop's Conſent they were incorporated before they had Poſſeſſions, and 
after had Poſſeſſions aſſigned to them out of ſome of the Poſſeſſions of 
the Biſhoprick, which before were in common. Mich. 40 & 41 Els. 
The Caſe of the Dean and Chapter of Norwich, 3 Co. 75. b. 10 Co. 28. 
25 AJ. 28. 3 Cro. 79. | - 
This Effect of a legal Title, vig. of being thereby a Body Politick Such Body 

or Corporate, brings with it another Effect, viz. that the Corporation Palitick, &c. 
may purchaſe or receive to itſelf and its Succeſſors any Gift of any 5 oa 
Manors or other Inheritances, whether corporeal, as Lands and the 
like, or incorporeal, as Advowſons, Tithes, Rents, Commons, Eſtovers; 
but a Chapter is not a Body that hath a Capacity of its ſelf, to take by 
Purchaſe or by Gift without the Dean, who is the Head of their Body. 
Eire's Caſe, Moor 51. 4 Leon. 223. 1 Inſt. 263, 264. 13 H. 8. 12. 
14 H. 8. 30. Yet there may be a Chapter without any Dean, as the 

| s D | Chapter 
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Co2poza- 
tions Dpi- 
ritual. 


Chapter of the Collegiate Church of Southroel ; and en by or to them 
are as effectual as other Grants by Dean and Chaper, and they are reſtrain- 


Wed by the Statutes of 13 Elix. tho' the Words of that Statute be, 


How a Cor- 
poration ag- 
gregate may 
take a Chat- 
tel, Cc. 


Deans and Chapters, Tin. 27 Car. 2. C. B. The Chapter of the Col. 
legiate Church of Southwell v. The Biſhop of Lincoln and 7 S. Mod. Rep. 
204. And a Corporation aggregate may alſo take any Chattel, Bond, 
Leaſe, or the like, in its politick Capacity, becauſe it always is in Being; 
but otherwiſe it is as to Corporations: ſole, for regularly as to them no 
Chattel can go in Succeſſion. 1 Roll's Abr. 515. 6, 4 Co. 65. Nor 
can they take Bond to them and their Succeſſors. Micb. 32 H. 8. 
Dyer 48. a. contra by Shelley. Therefore if a Leaſe for Years be made 
to a Biſhop, or to a Parſon and his Succeſſors, it ſhall go to his Executors 
or Adminiſtrators, for it is as a Leaſe made to a Man and his Heirs, 
which ſhall go to the Executors. Inſt. 46. 6. Accordingly when a 
Chantery Prieſt incorporate took a Leaſe to him and his Succeſſors for an 
Hundred Years, and after took a Releaſe from the Leſſor to him and his 
Succeſſors, it was adjudged that by the Releaſe he had but an Eſtate for 
Life, for he had the Leaſe at firſt in his natural Capacity, for that it 


could not go in Succeſſion, and the Words [his Succeſſors] could not 


give him an Eſtate of Inheritance in the ſame Capacity he had the 


| Leaſe for want of the Words [his Heirs]. If the King by his Letters 


As to a Cor- 
poration 
purchaſing 
Lands, Oe. 


Lands given, 
Ec. to a 
Corporation 


aggregate. 


Patent giveth Lands Decano & Capitulo, habendum fibi & Haeredibus 

& Succeſſoribus ſuis, in this Caſe, albeit they be Perſons capable to 
take in their natural Capacity to them and their Heirs, yet becauſe the 
Grant is made to them in their politick Capacity, it ſhall enure to them 
and their Succeſſors: And ſo if the King do grant Lands to J. S. habendum 


ibi & Succeſſoribus, ſive Heredibus ſuis, this Grant ſhall enure to him 


and his Heirs. 1 Inst. 9. a. But if the King grant to J. S. Parſon of D. 
and his Succeſſors, and to J. S. Clerk, and his Heirs, in this Caſe he is 
Tenant in Common with himſelf. 1 Inft. 190. 4. | 

As to a Corporation receiving or e e Lands, or the like, theſe 
Things are to be noted: Firſt, That a Corporation cannot be ſeiſed in 
Tail, for that every Eſtate in Tail ought to limit of what Body their 
Heirs ſhall be, but it may have an Eſtate in Fee determinable upon the 
Death of a Perſon without Iſſue, &c. Secondly, A ſole Corporation may 
be ſeiſed of a Freehold for its own Life, but not a Corporation aggregate, 
becauſe it never dies. Thirdly, A Corporation cannot be ſeiſed to the 
Uſe of another; and therefore if one by Licence without a valuable Con- 
ſideration makes a Feoffment, levieth a Fine, or ſuffers a Recovery, or 
the like, to a Corporation, and no Uſe is limited, the Corporation ſhall 
be ſeiſed to their own Uſe; or if an Uſe be limited to ſome certain Perſon, 
yet the Corporation ſhall be ſeiſed to their own Uſe, and not to the 
Uſe of him to whom the Uſe is declared. 1 Co. fol. 122, 126. Fourth- 
ly, If Lands be given to a Corporation aggregate of many, it muſt be by 
Deed; but to a ſole Corporation they may be granted without Deed, 
and ſo may all other Things that will paſs without Deed to a Perſon in 


his natural Capacity. 1 III. 94. 6. Fifthly, If Lands be granted to, 


or purchaſed by a Corporation aggregate, as Dean and Chapter, &c. they 
have a Fce- ſimple without the Word Succeſſors], for that the Body never 
dies. 19 H. 6.74. 20 H. 6. 36. 1 Inſt. 94. 6, But if they be given 
to, or purchaſed by a ſole Body Politick or Corporate, as Biſhop, Parſon, 

or the like, who after their Deceaſes have a Succeſſion; there to give him 
an Eſtate of Inheritance in his politick or corporate Capacity, he muſt 


have theſe Words [/:s iN for as the Heir doth inherit to the 
2 Anceſtor, 
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** . — 


none, ad m_ Executors Seed to a Teſtator ; ; fo doth the Suc- Topo 12 

ceſſor ſucceed to the Predeceſſor; and yet even in the Cate of a ſole titual. * 
Corporation, a Fee-Simple ſhall ſometimes paſs without this Word [Suc- CNY 
ceſſors]; as if a Feoffment in Fee be made of Land to a Biſhop, or the 

like, to have and to hold to him in libera Eleemoſyna, a Fee-ſimple doth 

s without the Word ¶ Succeſſori], for ſuch Grants in Frankalmoign Grants in 
are ancient Grants, and therefore ſhall be allowed as the Law was taken * N 
when ſuch Grants were made. Pihl. Com. 242. Lord Berkley's Caſe, © 
1 Inft. 94. b. Sixthly, Although a Corporation hath a Capacity to pur- 
chaſe and receive any manner of Inheritance as is ſaid, yet can they not 
retain it unleſs a due Licence of Mortmain be obtained for the ſecuring it Licence of 
to them, that is, both of the King, the Lords mediate and immediate, r 
And if the King, and all the Lords mediate and immediate, do grant a 
Diſpenſation of the Statute of Quia emptores terrarum, 18 E. 1, this ſhall 
enure to two Intents, vig. to a Diſpenſation both of the faid Statute, 
and of the Statutes of Mortmain, becauſe their Deeds ſhall be taken moſt 
ſtrongly againſt themſelves: But it is a ſafe and good Policy in the King's 
Licence to have a Non ob/tante alſo of the Statutes of Mortmain, and not 
only a Non obſ/tante of the Statute of Quia emptores terrarum, 18 E. 1. 

But it appeareth by Littleton, that there needeth not any Non obſtante. of 
the Statutes of Mortmain, for the King ſhall not be intended to be miſ- 
conuſant of the Law and when he licenſeth expreſly to alien to an 
Abbot, &c. which is in Mortmain, he need not make any Non obſtante 
of the Statutes of Mortmain ; for it is apparent to be granted in Mortmain, 
and the King is the Head of the Law; and therefore Prefumtur Rex 
habere omnia fura in ſtrinio pectoris ſui, for the Maintenance of his Grant 
to be good according to the Law. 1 Int. 99. a. 

And as to the King's Licence it bath been enacted, That if Pꝛelates, 18 E. z. e. 3. 
Clerks beneficed, 02 religious People which have purchaſed Lands, ze ** 
and the ſame have put to Yoztmain, be impeached upon the ſame dus = 

befoze our Juſtices, and they ſhew our Charter of Licence, and P2zo- 
ceſs thereupon made by an Inqueſt of Ad quod damnum, o2 of our 
G2ace, oz by Fine, they ſhall be freely let in Peace, without being 
further impeached fo2 the ſame Jurchaſe. And in caſe they cannot 
ſufficiently ſhew, that they have entred by due P2oceſs after Licence 

to them granted in general oz in ſpectal, that they ſhall- be well re- 
ceived to make a convenient Fine fo2 the ſame, and that the Jnquiry *' 
of this Article ſhall wholly ceaſe, accozding to the Accozd compaiſed 


in this Parliament. Stat. 18 E. 3. cap. 3. And if the King, who 
gave the Licence, Tx = before Execution thereof, yet it may be execu- 


red after Int. 5 If an Eccleſiaſtical Perſon hold Lands by 
Fealty and certain Rae. "os Lord may confirm his Eſtate to hold to him 
and to his Succeſſors in Frankalmoign ; for the former Services be extinct, 
and nothing is referved, but that he holds of him, and ſo he did before ; 
1 Int. 99. a, and this it ſeems without other Licence. 

And as to this Matter, divers other Statutes have been made; the 
Firſt, upon which all the reſt are built and have Dependance, is, Stat. 
9 H. 3. c. 36. The Words of which are, Jt ſhall not be lawfil from 8. * 3. 
hencefo2th to any to give his Lands to any Religious Houſe, and © 3* 
to take the ſame Land again to hold of the ſame Houſe, Noz 
ſhall it be lawful to any Houle of Religion to take the Lands of any, 
and to releaſe the ſame to him of whom he received it: Ik any from 
* give his Lands to any Religious N and n 

conv - 
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Woztmain. convic, the Gift ſhall be utterly void, and the Land ſhall accrue to 
F ͤthe Lo2d of the Fee, | e e WEE 

How avoided But religious Men found out divers Ways to avoid this Statute, as 
by Religious by purchaſing Lands held of themſelves, or to take long Leaſes for 
| Years, and many other Devices to eſcape out of this Statute : And 
beſides, all others, except only Eccleſiaſtical Perſons regular, as Abbots, 
N by &c. thought themſelves to be out of this Statute; therefore to meet with 
4. 7 Bd. t. theſe Evaſions was made this Statute, 7 Ed. 1, which is as followeth : 
Where of late it was pꝛobided, That Religions Men ſhould not en- 
ter into the Fees of any without Licence and Will of the Chief Low 
ok whom ſuch Fees be holden immediately: And notwithſtanding 

ſuch Religions Men have entred as well into their own Fees, as 
tn the Fees of other Men, app2op2ying and buying them, and ſome: 
time receiving them of Gift ok others, whereby the Services that 
are. due of ſuch Fees, and which at the Beginning were pꝛovided 
fo2 the Defence of the Realm, are w2ongfully withdzawn, and the 
Chief Lo2ds do leeſe their Eſcheats of the fame: ie therekoze to 
the P2ofit of our Realm, intending to p2ovide convenient Remedy, 

by the Advice of our Pꝛelates, Earls, Barons, and other our 
Subjects, being of our Council, Have pꝛobided, made, and ozdained, 
that no Perſon, religious oz other, whatſoever he be, that will buy 

o2 ſell any Lands o2 Tenements, oz under the Colour of Gift oz 
Leaſe, oz that will receive by reaſon of any other Title, whatſoever 

it be, Lands o2 Tenements, oz by any other Craft o2 Jngine will 
preſume to app2zove to himſelf, under Pain of Fozfeiture of the 

lame, whereby ſuch Lands oz Tenements may any wite come into 
Moztmain: We have p20vided alſo, that if any Perſon, religious 

o2 other, do pꝛeſlume either by Craft o2 Ingine to offend againſt this 

Statute, it ſhall be lawful to us, and other Chief Lozds of the Fee 
immediate to enter into the Land ſo aliened, within a Pear from the 

Time of the Alienation, and to hold it in Fee, and as Inheritance. 

And if the Chief Lozd immediate be negligent, and will not enter 

into ſuch Fee within the Pear, then it ſhall be lawful to the next Chief 

Lozd immediate of the ſame Fee to enter in the lame Land within 

half a Pear next following, and to hold it as befoze is faid; and ſo 

every Lo2d immediate may enter into ſuch Land, ik the nert Lo2d be 

negligent in entring into the ſame Fee, as is akozeſaid. And if all 

the Chief Lo2ds of ſuch Fees, being of full Age, within the Four 

Seas, and out of Pꝛiſon, be negligent oz flack in this Behalf, We 
immediately after the Year accompliſhed, from the Time that ſuch 
Purchaſes, Gifts oz Appꝛopziations happen to be made, ſhall take 

ſuch Lands and Tenements into our Þand, and ſhall inkeoff other 
bl 7 therein by certain Services to be done to us fo2 the Dekence of our 
—_— Realm, ſaving to the Chief Lo2ds of the ſame Fees their Wards 


1 and Eſcheats, and other Services thereunto due and accuſtomed. 
4 And therefoze.we command you, that ye cauſe the afozeſain Statute 
4 to be read bekoze you, and from hencekozth to be kept firmly and 
„ obſerved. Witneſs mp ſelf at Weſtminſter, the Fourteenth Dap of 
| 13 November in the Seventh Pear of our Reign. a7 
* Annuity no Ibis Statute- is to be underſtood of ſuch Inheritances as may be holden, 


for of ſuch Inheritances as are not holden, as Villains, Rents, Charges, 
Commons, and the like, the King ſhall have them preſently by a favour- 


TY Mortmain. 
able Interpretation of the Statute; and this Statute doth extend as well to 


= - Temporal Corporations ſole or aggregate as Eccleſiaſtical : But an Annuity 
| granted 


2 


SQL 2 wg NO ak rn enn 


8 


| ſe t ch: th the Perf ly, Woztmain. 
Fm o them is not Mortmain, becau e 1 arget on on 7 9 


not the Land. I Tit. fol. 2. 6. 


But this Statute extending only to Gifts] Alleriatictis and Ser Con- , 
valion in- 


veyances made between them and others, they gave over that Way; COD 
but then pretending a Title to the Land (that they meant to get), 
brought a feigned Action againſt the Tenant of the Land, and he by 
Content and Colluſion ſhould make Default, and thereupon they ſhould 
recover the Land and enter by Judgment at Law. But this Evaſion 


Was provided againſt in theſe Works: 
hen Religious Men and other Tccteſiaſical perlons do implean Remedy by 


any. and the Party impleaded maketh Default, whereby he ought to 135532 


leeſe the Land, foz2aſmuch as the Juſtices have thought hitherto, that 
ik the Party impleaded make Default by Colluſion, that where the 
Diemandant, by Occaſion of the Statute, could not obtain Seffin of 
the Land by Title ok Sikt, oz other Alienation, he ſhall now by reaſon 
of the Default, and ſo the Statute is defrauded. It is oꝛdained by 
our Lozd the King, and granted, That in this Caſe, after the De- 
fault made, it ſhall be inquired by the Country, whether the Deman⸗ 
dant had Right in the Thing demanded 92 no; and ik it be kound that 
the Demandant had Right in his Demand, the Judgment ſhall paſs 
with him, and he ſhall recover Seiſin; and if he hath no Right, the 
Land ſhall accrue to the next Lozd of the Fee, if he demand it within 
a Pear from the Time of the Inqueſt taken. And if he do not de⸗ 
mand it within the Pear, it ſhall accrue to the next Lo2d above, if 
he do demand it within half a Pear after the ſame Pear: And ſo-every 
. Lozd after the nert Lo2d ſhall have the Space of half a Pear to de- 
mand it ſicceſlively, until it come to the King, to whom at length, 
though: Default of other Lo2ds, the Land ſhall accrue. And to chal⸗ 
lenge the Jurozs of the Jnqueſf, every of the Chief Lozds of the 
Fees ſhall be admitted, and likewiſe fo2 the King, they that will ſhaſl 
challenge. And after: the Judgment given, the Land ſhall remain 
clear in the King's Þands, until it be dereigned by the Demandant, 
o2 ſome other Chief Lozd, and the Sheriff (all be * to anſwer 


therefoze at the Exchequer. Stat, 13 Ed. 1. cap. 3 
Notwithſtanding all theſe Statutes, they after — Lands to be Another 


conveyed to divers Perſons and their Heirs to the Uſe of them and their Evaſion. 
Succeſſors, by reaſon whereof they took | the Profits. But a “ was cee 
to this Practice by another Statute, as followeth * © * © 

- . "Whereas it is contained in the Statute De Regio, that no 0 Re- Remedy by 

liglous, -no2 other, whatſoever he be, da bup az ſell, oz under Colour «5: 

of Gift, 'o2 Term, oz any other manner ok Title whatſoever, receive 

of any Man, 02 in any manner by Gift oz Ingine, cauſe to be appꝛo⸗ 

pꝛiated unto him any Lands oz Tenements upon Pain ok Forfeiture 

ok the fame, whereby the laid Lands oz Tenements in any manner 

might come to Mortmain. And if any Religious, 02 any other, do 

againſt the laid Statute, by Art oz Ingine in any manner, that it 

be lawful to the King, and to other Lozds upon the ſaid Lands and 

Tenements to enter, as in the laid Statute doth moze kully appear. 

And now of late by ſubtil Imagination, and by Art and Ingine, 

ſome religious Perſons, Uicars, and other Spiritual Perſons, have 

entred in divers Lands and Tenements which be adjofning to their 
Churches, and of the ſame, by Sufferance and Aſlent ok the Te⸗ 

nants, have made Church ⸗pards, and by Bulls of the Biſhop of 


Rome have dedicated and hallowed the lame, and in them do make 
5 E continually 
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Othe Chief + 1 457 it is declared in i this Parliament, Cbat it 


is manifeſtly: within the Compals ok the ſaid Statute. And mozeober 
it is agreed and aſſented, That all they that be poſſeſſed: by Feoft-: 


ment, 82 by other manner, to the Uſe ok relfgious People, oz other 


King's Li- 
cence to a- 
mortiſe. 


23 H. 8. c. 10. 
Of Feoft- 
ments, c. 
to Uſes. 


Spiritual Perſons, ok Lands and Tenements, Fees, Advowſons, 
92 any manner ak other Poſſeſſlons whatſoever, to amoztiſe them, 
and whereof the laid Religious and Spiritual Perſans tale the 
Pꝛofits, that betwirt this and the Feaſt of St. Michael next coming, 
they ſhall-cauſe them to be amoztiſed by the Licence of the King and 
of the Lozds, oz elſe that they ſhall ſell and alien them to ſome other 
Uſe between this and the laid Feaſt, upon Pain to be forfeited ta 
the King, and to the Lo2ds, accowing to the Foꝛm ok the ald 
Statute -of Religions; ag Lands purchatſed by Religious People. 
And that from hencekozth no ſuch Purchale be made, ſo that ſuch: 
Religious oz other Spiritual Perſons: take thereof. the Pzofits; as 
afo2e is ſaid, upon Pain akozeſaid. And that the lame Statute ex⸗ 
tend and be obſerved of all Lands, Tenements, Fees, Advowſons,. 
and other Poſſeſſions purchaſed, oz to be purchaſed to the Ale ar 
Guilds oz Fraternities. And mozeover it is aſſented, becauſe Mapoꝛg, 
Bailiffs, and Commons of Cities, Bozoughs, and other Towns 
which have a perpetual Commonaltp, and others which have Offices 
perpetual, be as perpetual as People of Religion, that from hence⸗ 
koꝛth they ſhall not purchaſe to them, and to their Commons oz 
Office, upon Pain contained in the-ſaid Statute De Religioſis. Aad 
whereas others be-poſſeffed, oz hereafter: ſhall purchaſe to their, Ule, 
and they thereof take the Pꝛoits, it ſhall be done in like) manner 
as is afozefatd of People of Religion, Stat. 15 R. 2. cap. 5. | 
And after all theſe, then was made the Statute of 23 FH. 8. C. 10. 5 
as followeth : Where by reaſon ok Feoffments, Fines, Recoveries, 
and other Eſtates and Aſſurances, made ot Truſt, of Mänozs, Lands, 
Tenements, and pereditaments, to the Ale ok Pariſh Churches, 
Chapels, Church⸗wardens, Guilds, Fraternities, Commonalties, 
Companies, 02 Bꝛotherheadg, erecked and made ok Devotion, oz by 
common Aſlent of the People without any Coꝛpozation, and alſo- by 
. reaſon of Feoffments, Fines, Recoveries, Mills, and other Acts 
made to-any des akozeſaid, oz to the Ales and Intents to have 
Nbits perpetual, oz a continual Service of a Pꝛieſt koz ever, og foz 
Thꝛeeſcoze 02 Fourtcoꝛe Pears, kounden ok the Iſſues and Pꝛoſits ok 
the Manozs, Lands, Tenements and Pereditaments, whereok ſuch 
Feoffments, Fines, Recoveries, Wills, and other Acts been made, 
o2 that the Feoffees, Coniſees, Recoverers, oz other Jerſong and 
their Þcirs thereof leized, ſhalt take, levy, receive and perceive, oz 
cauſe 02 ſuffer ta be taken levied and percefved, the Iſſues, Repennes, 
and Þ2ofits thereof, and the ſame to diſpoſe, pay, convert, oz other⸗ 
wiſe impioy, 02 ſuffer, oz caule to be diſpoſed, paid, converted, oz 
imploped to aup ſuch Uſes, Intents oz Purpoſes, as been above 
ſpecified, oz to any other like Uſes oz Jutents ; there groweth and 
fſueth to the Bing our Sovereign Loꝛd, and to other Lo2ds any 
Subzeits of the Realm, the fame like Lolles and Inconveniencies, 
and is as much p2ejudicial to them, as doth: and is in caͤſe up 
Lands be atiened to Moꝛtmain: 
Be it therefoze enaited by the Ring our Sovereign Lo2d, the Lows 
Spiritual and Tempozal, and 15 nen in this pꝛeſent e 
men 
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ment alſembled, and dy Authoglty o the tame, Chat all and every ese 
luch Ates, Intents and Purpoſes; ok what Name, Mature oꝛ Qua- 
lity they all be called; that ſhall be deviled, covenanted, made, de⸗ 
clared, oz in any wiſe ozdatned, after the Firſt Day of March 9 
in the Three and twentleth Year of the Beign ok our Sovereign = 
Low King Henry the Eighth, by any Feoffee; Recoverer, oꝛ Co- i 
nffee,” 02 by any other Perſon oꝛ Þerſons;''to whoſe Uſe any ſuch ; =_ 
Feoffee; Recoverer oz Coniſee ſhall be ſeiſed of any 'Bano2s, Lands, ..- 
Tenements oz pereditaments, oz ok the Iſſues, Revenues and 1 
Pꝛofits ok them, oz any of them, ſhall be utterly vold, und of no > 
| Strength, Uirtue no2 Effet in the Law. | Wo 
- Provided alway, That it ſhall be lawful to every Perſon being | 1 
feiled ok any Manoꝛzs, Lands, Tenements oz Hereditaments, to his = 
own p2oper Uſe, oz having Feoffees, Recoverers oz Coniſees to his | = 
Uſe, to make- oz ozdaln, oz deviſe, oz cauſe to be made, ozdained oz 15 ft 
deviſed, any of the Uſes, Intents oz Purpoſes above ſpecified, in | 
ſuch manner as they might have done bekoze the making of this Ack, 
and as if this Ack had never been had ne made: So that no ſuch 
Ales, Intents oꝛ Purpoſes to be ſo made, ozdalned oz deviſed after | 
the ſaid Firſt Pay of March, be not in any wiſe made, oꝛdaided, de⸗ 
viſed 02 appointed to indure, continue 02 abive, by any Craft, Co- 
lour, Terms, Sentences, Clauſes, Mozds, oz other Means, above 
the Term of Twenty Pears next after the firſt making and begin- 
ning of any ſuch Uſes, Jntents 02 Purpoſes, : + 
And it is farther enacked, That ik any Perſon-/02 Perſons in De⸗ 
fault of this Statute bind oz ozdain any their peirs 02 Succeſſozs, 
oz any other Perſon 02 Perfons, that they ſhall ſuffer ſich Ales, In⸗ 
tents 02 Purpoſes to indure and continue contrary to this Act, upon 
Pains. 92 Penalties of Loſſes of any other Lands, Tenements, He- 
reditaments, 02 ot any other. Thing oz Things; oz do attempt oz 
devile by any Colour, Cratt oz Means, aus Thing 02 Things, to 
make any ſuch Ales, Intents 02 Purpoſes to be declared contrary to 
the true Peaning ok this Act, to continue oz abive fo2 any longer 
Time oz Seaſon than 1s above limited fo2 the lame; that then every 
ſuch Pain, Penalty, Craft, Colour, and every other Thing and 
Things of what Kind, Nature o Quality ſoever it be, that hall be 
ſo made, ozdained oz deviſed in Dekraud ok this Act, hall be utterly 
void in the Law to all Intents. And that this Statute ſhall be al⸗ 
ways interpꝛeted and expounded as beneficially as may be, to the 35 
Deſtrufion and utter Avoiding of ſuch Ales, Intents and Purpoſes - 
therein above remembzed, and ok all other like Uſes and Jntents, 
en than only after ſuch manner as is afoze by this Peeſent Ad 
Pee ided. i 
Pꝛobiden alwap, That in ſuch Cities any Cowns Coppozate, where Proviſo for 
by their ancient Euſtoms they have good and lawful Authozities to gone Cu 
deviſe into Yoztmain the Lands, Tenements and Hereditaments 
within the ſame Cities oz Towns Cozpozate, that this Ac ſhall 
e in any wiſe ae & Pureful' to any tuch Cuſtom, 
2 cap. 10. 
But notwithſtanding this, or any of the boforeamentionet) 8 kutes Charitable 
my Man at this Day may give Lands, Tenements or Hereditaments, Vs allowed. 
to any Perſon or Perſons and their Heirs; for the finding of a Preacher, 
Maintenance of a School, Relief and Comfort of maimed Soldiers, 
dulderaner of poor People, Reparations of Chutches, Highways, 
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By 35 Els. 
c. 7. 39 Elix. 


c. 5. 43 Clix. 


c. 4. 
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ing of 'poor/-Juhabitant uf a Ton of com- 
mon Charges, for making of a Stock for poof Labourers in Huſbandry, 
and poor Apprentices, and. for the Marriage of poor Virgins, or for any 
other charitable Uſes. See the ſeveral Statutes of 3 5 Elz c. 7. 39, Els, 
6. F. 43 Elia. 4, And it is a good Policy, upon any Feoffment, 
Sc. to ſuch charitable. Uſes;: to reſerve a ſmall Rent to the Feoffor and 
his Heirs, or to expreſs ſome ſuch Conſideration of ſome ſmall Sum; for 
then the Feoffees ſhall be ſeiſed to their own» Uſe, and not to the Uſe 
of the Feoffor, and ſo will be put out of Doubt, that the Statute f 
23 H. 8, cannot make void the Uſe. Mich. 34 & 35 Els. Me Veen 
and Porters Caſe, 1 Coke 24. b. Paſeb. 13 fac. The Caſe of the Maſter 


and Fellows of Magdalen College, 1 Coke: 70, Alſo notwithſtanding any 


of the aforeſaid; Statutes,” by the Cuſtom” of the City of London any 


Qitizen, being a Freeman of London, by his Will in Writing may deviſe all 


Augmenta- 


tion of poor 
Benefices, by 
17 Car. c. 3. 


See in the 
following 


Chapter the 
Stat. 29 Car. 
2. e. 8, for 


Augmenta- 


tion of Vica- 


rages. 


Where the 


Maintenance 


of a Parſo- 
nage, &c. 


amounts not 
to 1004. per 
Annum. 


7 & 8 N. z. 


Ge 37. 


his Leaſes and Lands, or any Part thereof in the ſaid City in Mortmain 


without Licence, Dot. & Stud. Chap. 10. Mich. 14 Jac. Standifh' v. 


Short, Bridgm. 103. Paſeb. 28 & 29 H. 8. Dyer 33, but then the 
Cirizon muſt be refidews there; and taxable to Scot and Lot. Rolls Abr. 1. 


556. 45 Ed. 3. 26. Br. Guftoms 3. 38 KA. p. 18. Upon an Aliena- 


tion in Mortmain an Entry is given to the Lord of whom the Land is 


holden, and the King can hold of none, but all Lands ought immediate- 
ly or mediately to be held of him; yet if it appear in any Conveyance, 
that an Eſtate is granted to the King with an Intent to en it in Mort- 
main, it is not good. 17 Ed. 3. Ant 300 git 

And for the Augmentation of poot [Boneficas tay 0 Cure? it! hath been 
enacted, That every Owner oz Pꝛopzietoz, Owners oz Pꝛopzietozs 
of any Impꝛopziation, Tithes, 02 Poztton of Tithes, in any Pariſh 
02 Chapelry within the Kingdom: of England, oz Dominion of Wales, 
ts, are, and ſhall be, by Qirtue of this Act, enabled and impowered 
to give o2 beſtow, unite and annex the lame, 02 any Part thereof, 
unto the Parſonage 02 Uicarage of the ſaid; Pariſh Church oꝛ Chapel 
where the ſame do lie, oz ariſe, oz ſettle: the ſame in Truſt koz the 
Benefit ok the laid Parſonage oz UGicarage, oz of the Curate and 
Curates there ſucceſſively, where the Parſonage is impꝛopꝛiate, and 


no Uicar indowed, acco2ding to his oz their teſpeitive Eſtates, with- 


out any Licence of Voztmalu Aug Law 0: mem to the enen 

And be it further enafed, Chat if the ſettled Maintenance of ſuch 
Parſonage, Uicarage, Churches and Chapels ſo united, oz of any 
other Parſonage oz Gicarage with Cure in the Kingdom of- England, 
o Dominion of Wales, ſhall. not amount. to the full Sum of: One 
hundzed Pounds per Annum, clear and above all Charges and Re⸗ 


pꝛizes, that then it ſhall be lawful koz the Parſon, Ufcar and Incum⸗ 


bent of the ſame, and his Succeſſo2s, to take, receive and purchaſe to 
him and his Succeſſozs, Lands, Tenements, Rents, Tithes, oz 
other. Þereditaments, without any Licence of Moztmaln; any Law 
02. Statute to the contrary notwithſtanding, Stat. 17 Car. 2. C. 3. 

It is alſo enacted, That whereas it would be a great pindzance to 


Learning. and other good and charitable Nozks, if Perſons well in⸗ 
clined may not be permitted to found: Colleges 02 Schools fox Encou⸗ 
ragement of Learning, oz to augment the Revenues of Colleges ans 


Schools already founded, by granting Lands, Tenements, Rents oz 
other Hereditaments to ſuch Colleges oz Schools, o2 to grant Lands 


o2 other Hereditaments to other Bodies politick oz incozpoated now 
in 
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in Being, o2 hereafter to be incozpozated fox other good and publick IS 
Uſes ; Be it therefoze enaﬀed by the King's moſt excellent Majeſty, — 
by and with the Advice and Conſent of the Lozds Spiritual and Tem⸗ 
pozal, and Commons in this pzeſent Parliament affembled, and by Au- 
thozity of the ſame, that it ſhall and may be lawful to and fo? the 
King, our moſt gracious Sovereign Lozd, and fo2 his Heirs and 
Succefſo2s, when and as often, and in ſuch Caſes as his Majeſty, his 
Þefrs oꝛ Succeſſo2s ſhall think fit, to grant to any Perſon oz Perſons, 

Bodies Politick oz Cozpozate, their Þefrs and Succeſſozs, licenſe to 
alien in Moztmain. And alfo to purchaſe, acquire, take, and hold tn | ; 
Yo2tmain in Perpetutty o2 otherwiſe, any Lands, Tenements, Rents, 

oz Hereditaments whatſoever, of whomſoever the ſame ſhall be holden. 
And it fs hereby declared, that Lands, Tenements, Rents oz Þeredf- 
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taments ſo altened, oz acquired, and licenſed, ſhall not be lubjeck to any | = 

Foxfeiture fo2 o2 by Reaſon of ſuch Mienatton oz Acquiſition, Stat. _— 

= .,. , 3 _=- 
3 By Stat. 9 Geo. 2. ch. 36. it is enacted, That from and after the " 
1 Twenty-fourth Day of June in the Pear of our Lozd One thouſand 1 
1 ſeven hundzed and thirty-ſix, no Panozs, Lands, Tenements, i 

2 Rents, Advowſons, oz other Þereditaments, Cozpozeal oz Incozpo⸗ = 

1 real, whatſoever, no2 any Sum oz Sums ok Monep, Goods, Chat- _ = 

tels, Stocks in the Publick Funds, Securities fo2z Money, o: any | _ = 

other perſonal Eſtate whatſoever, to be laid out oz diſpoſed of in the _—_ 

Purchaſe of any Lands, &c. ſhall be given, granted, aliened, lf- _*=_- 


mited, releaſed, transferred, aſſigned, oz appointed, oz any ways 
conveyed oꝛ ſettled to o2 upon any Perſon o2 Perſons, Bodies Polt- 
tick oz Cozpozate, o2 otherwiſe, foz any Eſtate oz Jntereſt whatſo- 


ever, 92 any. ways charged oz incumbzed by any Perſon o2 Perſons . .- 
whatſoever, in Truſt oz fo2 the Benefit of any Charitable Ales | = 
whatſoever, unleſs ſuch Gift, Conveyance, Appointment oz Settle- — 1 
ment of any ſuch Lands, 8c. Sum oz Sums of Monep, oz per- = 
ſonal Eſtate (other than Stocks in the publick Funds) be, and be Bn 
made by Deed indented, ſealed, and delivered in the Pꝛelence of = 
two oz mo2e credible Witneſſes, twelve Kalendar Months at leaſt. .- 
befoze the Death of ſuch Donoz oz G2anto2 (including the Days of ..- 
the Execution and Death) and be inrolled in his Majeſty's High 1 mm 
Court of Chancery within fix Kalendar Months next after the Exe- 9 
cution thereof, and unleſs ſuch Stocks be transferred in the pub⸗ WH 
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lick Books, uſually kept fo; the Transfer of Stocks, ſir Kalendar 
Months at leaſt befoze the Death of ſuch Donoz oz G2zantoz, (in- 
cluding the Days of the Transfer and Death) and unleſs the ſame 
be made to take Effeck in Poſleſſion fo2 the Charitable Uſe intended 
immediately from the making thereof, and be without any Power 
of Revocation, Reſervation, Truſt, Condition, Limitation, Clauſe, 
02 Agreement whatſoever, fo2 the Benefit of the Donoz oz G2anto?, 
02 of any Perſon oꝛ Perſons claiming under him. —_ 

P2ovided, That nothing herein befoze mentioned, relating to the 
Sealing and Delivery of any Deed oz Deeds twelve Kalendar 
Months at leaſt befoze the Death of the Szantoz, oz to the Trans- 
fer of any Stocks fix Kalendar Yonths befoze the Death of the 
G2antoz, o2 Perſon making fuch Transfer, ſhall extend, to any Pur- 
chaſe of any Eſtate o2 Intereſt in Lands, &c. oz any Transfer of 
any Stock to be made really and bona fide fo; a full and valuable 
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| Woztmain, Conſideration actually paid at o2 befoze the making, ſuch, Conveyance 


* 


dz Transfer, without Fraud oz Collünon. 


And it is further enacted, That all Sikts, Szants, Canvepances, 
Appointments, Aﬀfurances, Transfers and Settlements whatſoever, 
of any Lands, &c. oz of any Eſfate 02 Intereſt therein, oz of any 
Charge oz Incumbzance affeting oz ta affect any Lands, &c. o of 
any Stock, &c. oz Securities ko: Money to be laid out oz diſpoſed 
of in the Purchaſe of any Lands, &c. oz ok any Eſtate oz Intereſt 
therein, oz of any Charge oz Incumbzance affecting oz to affect the 
ſame, to 02 in Truſt fo2 any Charitable Ales whatſoever, which ſhall 
at any Time, from and after the ſald Twentp:fourth Day of June, 
be made in any other Manner oz Fozm than by this Ack is directed 
and appointed, ſhall be abſolutely and to all Intents and Purpoſes 
null and void, ty Me AB _ e 
Pꝛovided, That this Ac ſhall not extend to make void the Dil⸗ 
poſitions of any Lands, &c. oz of any perſonal Eſtate to be laid out 
in the Purchaſe of Lands, &c. which ſhall be made in any other 
Manner oz Fomn, than by this Ac is directed, to o2 in Truſt koz ei⸗ 
ther of the two CIniverſities within England, oz any of the Colleges 
oz Þouſes of Learning within either of the lald Univerſities, oz to 
02 in Truſt fo2 the Colleges of Eton, Wincheſter 02 Weſtminſter, gz 
any oz either of them, koz the better Suppozt and Maintenance of 
the Scholars only upon the Foundations of the ſaid Colleges of 
Eton, Wincheſter, and Weſtminſter. . 8 = 8 
Dꝛobided, That no ſuch College, &c. which doth oz ſhall hold and 
enjoy ſo many Advowſons of Eccleſiaſtical Benefices, as are oz ſhall 
be equal in Number to one Moietp of the Fellows oz Perſons uſt- 
ally ſtiled oꝛ reputed as Fellows, oz, where there are oz ſhall be no 
Fellows oz Perſons uſually ſtiled oz reputed as Fellows, to one 
Doiety of the Students upon the Foundation whereof any ſuch 
College, &c. doth oz may, by the pzeſent Conſtitution of ſuch 
College, &c. conſiſf, ſhall, from and after the lald Twenty-fourth 
Day of June, be capable of purchaſing, acquiring, receiving, taking, 
holding, oz enjoying any other Advowſons of Eccleſiaſtical Bene⸗ 
fices by any Means whatſoever ; the Advowſons of ſuch Eccleſiaſtt- 
cal Benefices as are annexed to, oz given koz the Benefit. oz better 
Suppozt of the Þeadſhips of any of the ſaid Colleges, &c. not be: 
ing computed in the Number of Advowſons hereby limited. 
Pꝛovided, That nothing in this Ack contained ſhall extend to the 
Dilpolition, &c. of any Eſtate, real oz perſonal, lying. oz being 
within Scotland. 7 75 
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* ä Cid AD... XXX R. Church and 
| Freehold of the Church and Church-yard, in 
whom. Intereſt in, and diſpoſing Seats in 

the Church, Church Repairs, Church Goods, 
&c. Endowment of Vicarages, of the di- 
ſtinct Rights of the Parſon and Vicar, and 

of Augmentations and Dilapidations. 


Second Effect of a Clergy-man's being a compleat Incumbent of Wit Free- 
A an Eccleſiaſtical Benefice, is, That the Church and Profits of the „„ 
Church are actually veſted in him, ſo that he may enter upon, and convert Incumbent 
the Profits to his proper Uſe; but yet he may not have Right to all the las Right eo. 
Profits that do belong to his Church. 2 | 925 4 
As to which, to ſpeak particularly, it muſt be known, that after a When a Rec- 
Rector hath Poſſeſſion of a Rectory, (eſpecially where there is no Vicar), cm {no Fong 
the Soil and Freehold of the Church it ſelf, and Church-yard belonging Retry. 
to the Rectory, is in the Rector, 11 H. 4. 12. Hill. 12 Fac. B. R. 
Frances v. Ley, 2 Croke 367, but the Fee-ſimple of the Glebe, &c. are 
ſaid to be in Abeyance. 1 Inſt. 341. a. And by his Leaſe of the Par- 
ſonage, the Church and Church- yard do paſs; and if the Walls, Windows 
or Doors of the Church be broken by any Perſon, or the Trees in the 
Church- yard be cut down, or Graſs there be eaten up by a Stranger, 
the Incumbent of the Rectory (or his Tenant, if they be let) may have 
his Action for the Damage. 21 H. 7. 21. Br. Treſpaſs 210. 38 H. 6. 19. 
11 H. 4. 12. Br. Dean and Chapter 3. 12. And ſee 8 H. 6. fol. 9. 
where the Leſſee at Will of a Parſon brought his Action of Treſpaſs for 
breaking his Cloſe and Houſe, which was the Church and Gu dend. 
and admitted to be maintainable. And, faith Rolle, it ſeems by the 
Book, that it was for coming there, not in Time of Divine Service, &c. 
but at ſome other Time. Roll's Abr. 2. pag. 337. : 
And becauſe the Soil and Freehold of the Church is in the Parſon alone, Parſon's Li- 
and that the Church is not, as the Church-yard is, a common Burial- 2 A 
place for all the Pariſhioners, the Church-wardens, or Ordinary himſelf, 
cannot grant Licence of Burying to any Perſon within the Church but 
only the Rector, or Incumbent thereof, Hill. 12 Jac. B. R. Frances v. 
Ley, 2 Croke 306. Mich. 12 Fac. Day v. Beddingfield, Noy 104. yet ; 
the Church-wardens by Cuſtom may have a Fee for every Burial within 
the Church, by reaſon the Pariſh is at the Charge of repairing the Floor. 
Mich. 27 Car. 2. Andrews v. Symſon, 3 Keble 504, 523, 527. 1 Ven- 
tris 274. And though the Church and Church-yard be the Parſon's, and 
be conſecrated, yet a Man may preſcribe to have a Way through the 
Church or Church-yard. Rolls Abr. 2. 265. 
And concerning the Parſon's Right to Trees growing in the Church- ing an Eb 
yard, it hath been eſtabliſhed as followeth, which, Coke ſays, is but . 
a Declaration of the Common Law, 11 Coke 49. Becauſe we do un: 35 £4 1. 4. 


derſtand, that Controverſies do oft times grow between Parſons ok 
8 Churches 


vo Cut WIL 2 bel; 01 bd fs 5 n 
5 * N 
82 
N e AY * 
4 «OS 2 4 * * — s 
wy * n 9 Fa 1 
"DEN. R y TAE > 
* . 2 a * . 

L | , 

* 


OY . 


ae 


The Clergy: Man's Law: Or, ' Cap 35 


Seats in 
Churches. 
9 N 


To be uſed 


for repairing 
of the Chan- 
cel, &c. 


Treſpaſſer 
puniſhable. 


Preſcription 
to repair an 
Ile, and to 
ſit there, &c, 


Proprietor of 
an Iſle ad- 


joining to a 


Church. 


G and their Parichioners, nn irt 1 in the 
Church-yard, both ok them, pꝛetending that they do belong unto 
\. themſelves: We have thought it good rather to decide this Contro-. 


verſy by Writing than by Statute; kozalmuch as a Church-yard that 
fs dedicated is the Soil of a Church, and whatſoever is planted be⸗ 
longeth to the Soll, it muſt needs follow that thole Trees which be 
growing tn the Church. yard are to be reckoned amongſt the Goods of 
the Church, the which Lay⸗men have no Attthozity to viſpoke ; but as 
the Scripture doth teſtify, the Charge of them is committed only to 
Pateſts to be diſpoſed of. 


And yet ſeeing thoſe Trees be often planted to defend the Force of 


the Wind from hurting of the Church, We do p20hibit the Parſons 
of the Church, that they do not pzeſume to kell them down unadplledly, 


but when the Chancel of the Church doth want neceſſary Reparations. 


Neither ſhall they be converted to any other Uſe, except the Body 
of the Church doth need like Repair: In which Cale the Parſons of 
their Charity ſhall do well to relieve the Pariſhioners with beſtowing 
upon them the ſame Trees ; which we will not command to be done, 


but will commend it when it is done. Stat. 3 Ea. An. 1367. 
If the Trees be cut down by any but the Incumbent, he may ſue ſuch 


Treſpaſſer in the Spiritual Court to have him puniſhed there, but not for 
Damages. Mich. 13 Fac. Bellamy's Caſe, Roll's 1 Rep. 2 

Though it doth Hehe hold true, that the Soil and Frechold of the 
Church is in the Incumbent thereof, yet if any Inhabitant, and his An- 


ceſtors only, and none other, have uſed Time out of Mind to repair an 


Iſle of the Church, and to fit there with his Family to hear Divine Ser- 
vice, and to bury there, this makes the Iſle proper and peculiar to his 


Houſe, and he cannot be diſplaced or interrupted by the Parſon, Church- 


wardens, or Ordinary himſelf, But the . conſtant Sitting and Burying 
there, without uſing to repair it, doth not gain any peculiar Property or 


Preheminence therein, ſo that ſuch Iſle being repaired by the Pariſhioners 


in common, the Parſon's, Pariſhioners, and Ordinary's Rights remain to 
them. Corven's Caſe, 12 Coke 105. Hill. 12 Fac. B. R. Frances v. Ley, 
2 Croke 366. Bootley and Bayly's Caſe, Hobart 69. Trin. 10 Jac. C. B. 
Garven v. Pim, Godbolt 200. Mich. 11 Jac. May v. Gilbert, 2 Bulſtrode 


150. Mich. 12 Fac. Day v. Bedding field, &c. Noy 104. Mich. 17 fac. 


Dawtree v. Dee, Palmer 46. For the Reaſon of any Perſon's Propri iety 
in an Iſle is from the Preſcription to repair and uſe it alone; becauſe it 

is from thence preſumed, that the Iſle was erected by him whoſe Eſtate 
bo bath, with the Aſſent of the Parſon, Patron and Ordinary, to the In- 
tent to have it only to himſelf, as is ſaid in Corven's Caſe, 12 Coke 105. 
Mich. 10 Jac. Prin v. Gor ven, Moor 178. 

When any Perſon hath good Title to an Iſle adjoining to a Chicich, 
if the Ordinary doth place another Perſon in a Seat therein with the Pro- 


prietor, the Proprietor may have his Action upon the Caſe againſt the 


Ordinary; and if he be impleaded in the Spiritual Court for ſuch Seat, 


a Prohibition will lie, by Coke, Trin. 10 Jac. C. B. Garven v. Pim, Od. 


Bolt 200. Or if any private Perſon doth fit in ſuch Seats, or keep o out 
him that hath the Right, or doth bury his Dead there without his Con- 
ſent, an Action upon the Caſe doth well lie for the Proprietor. Trin. 
10 Fac. Dawney v. Dee and others, 2 Croke 604, And yet it -ſeems, 


that the Freehold of ſach Iſſe is only in the Incumbent, Dawtree and 


Dee's Caſe, Trin. 18 fac. Palmer #6. 
2 | | os 5 Though 
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40 Though the Freehold of the Body of the Church be in the Incumbent Seats in 
thereof, and the Seats therein be fixed to the Freehold, yet becauſe that Churches. 
the Church is dedicated to the Service of God, and is for the Uſe of the How the Seats 
Inhabitants, and the Seats are erected for their more convenient attending N 
upon Divine Service, the Uſe of them is common to all the People that 
pay to the Repair thereof: And for this Reaſon, if any Seat, though af- 
fixed to the Church, be taken away by a Stranger, the Church-wardens 
(and not the Parſon) may have their Action againſt the wrong Doer. 
8 H. 7. 12. But the Authority of appointing what Perſons ſhall fit 
in each Seat is in the Ordinary, who is to take Care to order all Things 
appertaining to Divine Service, ſo that the Service of God may be beſt 
celebrated, that there be no Contention in the Church, and that all 
Things be done decently and in order; for he having the Cure of Souls, 
is preſumed by the Law, to be a Perſon that will have a prudent 
Regard to the Qualities of Men in this Caſe, and to give Precedence 
F to ſuch as ought to have it; and with this agrees 8 H. 7. 12. and Cor- 
1 vin's Caſe, 12 Coke 105. and by Hutton, Paſch. 4 Car. C. B. Eaton v. 
3 Ayliff, Hetley 94. and by Coke, Brownlow and Gouldsborough 1. þ. 45. 
1 and by Coke in Garven and Pim's Caſe, Trin. 10 Fac. Godbolt 200. 
Mich. 11 Fac. B. R. May v. Gilbert, 2 Bulſtrode 150. Boothly and 
Bayly's Caſe, Hobart 69. Tis ſaid indeed in Pim and Gorwin's Caſe, 
Mich. 10 Fac. Moor 878, to be held by the Juſtices, that Seats in the 
Body of the Church are diſpoſable by the Parſon and Church-wardens. 
But this may be underſtood in ordinary Caſes, when no Contention or 
Diſſatisfaction is about this Matter, and the Ordinary will not interpoſe 
becauſe none complain, or elſe this Caſe is miſreported. For all the Books 
are, that, generally ſpeaking, the Power of Diſpoſal of Seats in the Body 3 ber | 
of the Church is in the Ordinary; and fo it is ſaid to be held by the Church in the 
Juſtices in this very Caſe, according to Coke's Report of it, where it is Ordinary. 
called Corven's Caſe, 12 Coke 105, and according to Godbo/t's Reports 200, | 
where it is called Garven and Pim's Caſe, But by Cuſtom the Church- By Cuſtom 
wardens may have the ordering of the Seats, as in London, which by the may be in the 
like Cuſtom may be in other Places, as was admitted in Langley and - 
Chute's Caſe, Hill. 30 and 31 Car. 2. C. B. Raymond 246. Brabin v. 
| Tredennick, Paſch. 16 Fac. B. R. Rollis 2 Abr. 288. N. 7. Poph. 140. 
ſame Caſe Roll's 2 Rep. 24. But the Church-wardens muſt ſhew ſome 
particular Reaſon why they are to order the Seats excluſive of the Ordi- 
nary ; for a general Allegation, that the Pariſhioners have uſed to repair 
and build all the Seats in the Church, & ratione znde the Church-wardens 
have uſed to order and diſpoſe of the Seats, is not ſufficient to take away 
the Ordinary's Power in diſpoſing and ordering the Seats, becauſe this 
is no more than the Pariſhioners are bound to do of common Right, 
(vi x.) building and repairing the Seats; for which they have the Eaſement 
and Conveniency of fitting in them. Hill. 30 & 31 Car. 2. B. R. 
Greaterchy v. Beardſfly, 2 Levinx 241. | | 
If a Layman by the Diſſolution of the Monaſteries hath a Monaftery Church Par- 
in which is a church Parcel of it, and he ſuffers the Pariſhioners for ſixty ee Sig 
Years to come thither to hear Divine Service, and to uſe it as their Pariſh as a Paris 
Church, that ſhall give Juriſdiction to the Ordinary to diſpoſe of the Seats; Church. 
becauſe in Fact, by the conſtant Uſage and Sufferance of the Proprietor, 
it is become the Pariſh-Church, although before it was not ſubject to 
the Juriſdiction of the Ordinary; SE But if the Proprietor, or Patron 
- himſelf, . hath uſed to diſpoſe of and order the Seats, by placing Perſons 
therein, in ſuch Caſe the Ordinary cannot diſplace ſuch Perſons, becauſe 
"3, the 
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1 55 Seas in = Reben or. "I bath; uſed, dung all the Time that it hath "RF | 

_ | bo FS. uſed as. a Pariſh-Church, to have the placing in the Seats, Tin. 12 Jac. 
1 oO NN = ͤ x Call, Rettoi2 Ar. 288. 

1 | The 171 But the great Queſtion is, Whether all the: Seats in that ER of- the 

=_ 1 te Church which is common to all the Pariſhioners, and repaired by them, 

Body of the be at the Diſpoſal of the Ordinary, or Whether ſome. may not belong to 

Church. private Perſons, ſo that the Ordinary may not diſplace them, if he ſee 

Cauſe. Some Caſes are, that the Biſhop may diſpoſe of all ſuch Seats; 

and Firſt, it is ſaid to be held by the ; Juſtices, -that a Perſon cannot 

* preſcribe for a Seat in the Body of a Church. Mich. 10 Fac. Pim and 

1 | C Gorwin's Caſe, Moor 878. And after, when a Prohibition to the Ec- 

1 cleſiaſtical Court was ſued for upon gurmiſe of a Title by Preſcription to 

5 a Seat in the common Part of the Church, all the Juſtices are ſaid to 

anſwer, That for the Title, they were not there to meddle with it, this 

1 | being for a Seat in the Church-: And. again being further preſſed in the Mat- 

= ter, all of them ſaid, That they would not meddle with the deciding 

'# | of ſuch Controverſies for Seats in the Church, but would leave the ſame 

= | to them to whom it more properly belonged. But if the Seat be in an 

Iſle peculiar to any Perſon, the Iſle and Seat being repaired and uſed Time 

out of Mind, or the Seat being built in ſuch Iſle by any Perſon with the 

Conſent of all the Quorum Intereſt, Remedy for Diſturbance ſhall be at 

Common Law. Mich. 11 Fac. B. R. May v. Gilbert, 2 Bulſtrode 1 50. 

And it is faid, that a Pew cannot belong to an Houſe. Brownlow and 

Goulsborough 1. page 4 5. 

Preſeription to Contrary to this, it is ſaid to be held by the whole Court, that if a 

repair, Sc. Perſon hath uſed Time out of Mind, at his own Coſts only, to maintain 

a Pew in repair, and had therefore had the ſole Uſe of it, the Preſcrip- 

tion is a Warrant for a Prohibition, in caſe ſuch Perſon be ſued in the 

Eccleſiaſtical Court to be diſplaced, though the Pew be fituated in the 

Body of the Church; and that no Man can challenge 4 Seat as peculiar 

The Reaſon. to himſelf without ſuch {pu pecial Reaſon, although one Perſon or Family 

hath uſed Time out of Mind to fit in the ſame, and none others, 

"FRI Boothly and Bayly's Caſe, Hobart 69, and by Coke in Corven and Pim's 

= Caſe, Trin. 10 Fac. C. B. Goubolt 200. Rollis 2 Abr. 288. N. 3. Vet 

1 : contrary to all the aforeſaid Caſes, it is faid by Coke to be reſolved gene- 

1 rally in the Star-Chamber, Paſch. 10 Jac. betwixt Hufſey and Catharine 

Leyton and others, that if a Man hath an Houſe in any Pariſh, and that 

Time out of Mind, he, and all thoſe whoſe Eſtate he hath, have uſed 

to have a certain Pew in the Church, and the Ordinary will diſplace 

him, he ſhall have a Prohibition, for if he hath it by Preſcription, he hath 

as good Right in the Seat, as he hath in his Houſe, Corven's Caſe, 12 

Coke 106; and this ſeems now to be reſolved and ſettled, Trin. 14. Car. 2. 

and Poſth. 16 Car. 2. in Buxton and Bateman's Caſe, 1 Siderfin 88, 201, 

Raymond 52, 1 Keble 345, and in the Cale of Crook and Uxon v. Sam- 

fam, Mich. 18 Car. 2. B. R. 2 Keble qa. and a Difference made be- 

Where pro- tween an Action of the Caſe for a Ba dance, and a Prohibition; for 

goats . in an Action of the Caſe, the Plaintiff may intitle himfelf without al- 

a Prohibition ledging any Reparations; Jt to have a Prohibition, which is to out the 

lies. Ordinary of his Juriſdiction, there, Reparation ought to be ſhewed : See 

| Paſch. 28 Car. 2. B. R. Marchant v. Whitpain, 3 Keble 754. Trin. 

23 Car. 2. C. B. Bradbury v. Burch, Sir Thomas Jones's Reports 3. 3 Inft. 

202. Mich. 34 Car. 2. C. B. Afhly v. Freckelton, 3 Levinz 73. And 

in an Action 10 the Caſe for Diſturbance to a Seat, if the Plaintiff do pre- 

ſeribe to have the ſole Uſe of the Sitting in the Seat, he need not be ſo 
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very exact in his i Pn, the Action being brought againſt a Wrong Seats in 
Poer, a Poſſefſion is ſufficient for the Plaintiff to maintain ſuch Acti- S 
on; for where the Plaintiff. declared, that he was ſeiſed in Fee of a | 
"Houſe, and that he and all thoſe whole: Eftate he had in the ſaid Houſe, 
had a Seat in the Church which they had repaired as often as was ne- 
cefſary, and that the Defendant had diſturbed him in fitting there; this 
was held a good Declaration, although the Plaintiff did not directiy ſet 
out, that he, and thoſe whoſe Eltate he had, had enjoyed the Seat. 
Paſch. 29 Car. 2. B. R. Marchant v. Whitepain, 2 Levinz 193. 
ohibition to the Spiritual Court, where the Suit was for two Seats in 
the Pariſh-Church of King's Norton ; ; the Defendant pleaded, that ſhe 
was in Poſſeſſion of two antient Meſfuages to which thoſe Seats belonged ; 
which 'Plea being rejected by that Court, the Plaintiff now moved for a 
Prohibition, Which was oppoſed, for that the Church was new built by 
the Pariſhioners, and for that Reaſon there could be no Preſcription to 
the Seats, but that they were in the Gift of the er ſo a Conſulta- 
tion was prayed. 

The Plea tendered by the Defendant was ſuch as could not be tried 
in the Spiritual Court, becauſe they cannot hold Plea of the Inheritance 

of the Seats, nor of any Thing which concerns the Freehold ; ſo the 
Prohibition muſt ſtand. 1 Meg. Ca. L. and E. 338. Swetnam v. Archer. 

A Man may ſue, if he pleaſes, upon his Preſcription in the Eccle- 
ſiaſtical Court, to have his Pofſeſſion quieted (as for a Seat in a Church, 
which was the preſent Caſe) which the Ordinary ought to do upon the 
Foundation of his Uſage to have fat there: For one may ſue upon a 
Preſcription in the Spiritual Court, if it be not denied, as upon 
Modus decimandi; or for a Penſion due by Preſcription, and the Spiri- 
tual Court will give Judgment upon it. By Holt C. J. in the Caſe of 
Jacob v. Dallow, 2 Ld. Raym. 756. 

And it hath been further adjudged, that a Perſon may not only clan 2. way 
by Preſcription a Seat as peculiar to him, but the upper Part of a Seat, Pr of 'n 
and in the Chancel as well as in the Body of the Church ; and an Action Seat. 
upon the Caſs lieth for it at the Common Law. Noy 129. But if there 
be any Contention about the Priority, the Biſhop may inhibit them from 
making a Diſturbance, until the Controverſy be tried, v/z. in the Tem- 
poral Court, and excommunicate the Diſturber, Hattor's Caſe, Latch 
116, and Hill. 22 fac. Carlton v. Hutton, Noy 78. and Palmer p. 424. 

See Trin. 14 Car. 2. B. R. Buxton and Bateman!'s Caſe, 1 Szderfin 89. 

Now after this, to ſpeak my own Thoughts, I conceive that the Or- I: ſeems that 
dinary had anciently the Power of placing the Pariſhioners in ſuch Seats e 
at leaſt as are ſet in that Part of the Church repaired by the Pariſhioners, 3 ee 
according to 8 H. 7. 12, and that Preſcriptions to have Seats as belong- to Houtes, are 
_ Ing to Houſes, and the Ordinaries Power to give Titles (which are the e 
Riſe of ſuch Preſcriptions) are but lately talked of; for I cannot find in 

the old Books any Mention of ſuch Titles by Preſcription, or Power in the 
Ordinary. And it ſeems to me, that the Ordinary hath no ſuch Power, 
and that ſuch. Preſcriptions are not reaſonable ; for firſt, it hath been ad- 
judged, that if an Ordinary doth make a Grant of a Seat to one and his 
Heirs, it is not good, and the Reaſon given is, That a Seat cannot belong 
to a Perſon but to an Houſe, for otherwiſe when a Perſon goes out of a 
Toy to dwell in another Place, yet he ſhall retain the Seat, which is 
unreaſonable, Paſch. 16 Fac. B. R. Brabin and Truditn!s Cafe, Pop- 
ham 140. the ſame Caſe, Rolls 2 Abr. 288. N. 7. So the Queſtion being, 
whether a Preſcription be good to an Iſle in a Church, as belonging to a 
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Seats in "ls es the Party. had no Fan Houle but oy Pry This 
WA. Queſtion was not reſolved, but the Court inclined that ſuch a Preſcription 
| was not good, Hill. 29 & zo Car. 2. C. B.  Shambrok v. Fettiplace, 
2 Modern Rep. 283. And if the Ordinary may not make a Grant of a 
Seat to a Perſon and his Heirs, I ſee not how he can make any ſuch Grant 
to bind Poſterity, for he cannot make a Grant to an Houſe (not Things 
If the Ort but Perſons only, being capable of Grants): See Hain's Caſe, 12 Cole 113. 
5 bind If it be ſaid, that the Grant may be good to the preſent Poſleflor of an 
Polterity., Houſe, and to the Perſons that in after Time ſhall be the Poſſeſſors of ſuch 
Houſe, as a Privilege annexed to. that Houle; yet this Grant appears to 
It ſeems un- be as unreaſonable; as if it had been made to a'Perſon and his Heirs ; 
reaſonable. © for if by the Ordinary's Grant it may belong to an Houſe, it muſt be- 
long to the Owners of the Houſe, and muſt go with the Houſe to a Per- 
ſon and his Heirs; and ſo a Grant to the preſent and future Poſſeſſors of 
; an Houſe, and to a Perſon and his Heirs, will have the fame Inconveni- 
ence. For the Owner of a Houſe may remove into another Pariſh, and 
7 | | have no Tenant, and yet retain the Seat, if it may by ſuch Grant belong 
1448 | to an Houſe. And it the Ordinary may appropriate one Seat to an 
Wy Houſe, he ky the ſame Reaſon may appropriate all the Seats in the Church 
_ | 55 ſeveral Houſes, and ſo no Room would be left for the other Inhabi- 
_ rants. And if the beſt and upper Seats only be appropriated, Perſons of 
| greater Quality could not be ſeated but in inferior and remote Places of 
the Church, the beſt Seats by ſuch means being taken up, and it may be 
only by mean Tenants or Servants living in ſuch Houſes, unto which they 
are ſaid to belong, which are ſhameful Inconveniences. Alſo it is ſaid, 
that though the Freehold of the Church be in the Incumbent, yet the 
Uſe of the Church to hear Divine Service is common to all the Pariſhioners. 
Corven's Caſe, 12 Coke 105. And therefore, I ſee no Reaſon why the 
Ordinary could have Power to appropriate the Uſe of any Part thereof to 
the Poſſeſſors of any particular Houſe, (to wit) either by licenſing any 
Eitherly Perſon to build a Seat therein for himſelf and the Poſſeſſors of his Houle 
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bad. oe ty only, or by granting in ſuch Manner any Seat formerly built, ſuch Seat 

Grant, being preſumed to be built at the Charge of the Pariſhioners in common, 

and for their Benefit in common. And if the Biſhop hath not ſuch 

g | Power of granting, I ſee not how a Preſcription to have a Seat as belong- 


ing to an Houſe can have any juſt Commencement ; and if there be no 

Means by which a Title to a Seat can have a legal Beginning, it ſeems 

ſtrange that Preſcription ſhould be admitted as the Evidence of that which 
Therefore never could have a legal Beginning or Being, viz, a legal Title; and 
Preſcriptions therefore in my Opinion, according to the firſt Sort of the before-men- 
i Caſes, it is moſt conſonant to Reaſon, that a Perſon ſhould not . 

preſcribe for to have a Seat in the common Part of the Church as peculiar . 

to his Houſe, and that the Temporal Courts are not ſo proper to med- R 

dle with the Deciding of Controverſies about ſuch Seats, but that the 

Ordinary only ought to determine them, and to place the Inhabitants of 

every Pariſh within his Juriſdiction according to his Diſcretion. Yet if a 

Perſon with his Family only have uſed Time out of Mind to fit in a Seat, 

and to repair the ſame at his proper Coſts, and being ſued in the Spiritual 

Court to be removed, doth ſurmiſe their Sitting and Repairing ; no doubt 

but that he may obtain a Prohibition, and that ſuch Preſcription will be 

allowed to be a good Title. But the Surmile of fitting alone in a Seat, 

Time out of Mind, without a Surmiſe of Repairing, will not be ſufficient 

for a Title to have a Prohibition, as hath been before ſhewed. 


But 
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But if a Suit be commenced in the Eccleſiaſtical Court for a Seat upon Seats in 
the Account of Preſcription, a Prohibition will lie for the Party ſued, be- 8 
cauſe, whether the Preſcription be good or not, is not in the Spiritual Prohibition to 

Court to judge. Hill. 5 Jac. B. R. Næy 129. and by Coke in Garten and gef Chen 
Pim's Caſe, Godbolt 200. And it is ſaid, that the Plaintiff in the ſame „. be 
Suit, if it go againſt him, may, as it ſeems, have a Prohibition as to the Alſo for the 
Coſts, becauſe the Suit is Coram: non Fudice as to the Principal. Paſeh, Cam" as © 

4 Fac. C. B. Eaton v. Ayliff, Hetley 94. But I cannot be fatisfied with goes againt 

this laſt Opinion, vig. that where the Plaintiff libels in the Spiritual Court TT 8 
upon a Cuſtom or Preſcription, and it be found againſt him, that there is kr ral 
no ſuch, Cuſtom or Preſcription, and Coſts given; that he ſhall have a unreaſonable. 

Prohibition to free and diſcharge himſelf from thoſe. Coſts; for the Spiri- 
tual Court may in ſeveral Caſes proceed upon Libels grounded on Pre- 
ſcription, where the Preſcription is not denied; ſo that ſuch Suits are not 
abſolutely Coram" non Fudice. The Reaſon why a Prohibition ſhall be 

granted where the Preſcription or Cuſtom is denied, I take to be, that the 

Notion of Cuſtoms, and Preſcriptions is different by the Eccleſiaſtical Law 

from what it is at the Common Law, as to the Time in which ſuch Cu- 

ſtom or Preſcription, may be created; for the Eccleſiaſtical Law allowgyof 

different Times in creating Cuſtoms, or Preſcriptions, and generally of Jeſs 

Time than is allowed of by the Common Law, which owns no Time*in 

ſuch Caſe, but that whereof there is no Memory of Man to the contrary. 

Therefore the Common Law will not ſuffer the Spiritual Courts to try Pre- But ater if 
ſcriptions, whereby they might affect and charge Perſons: Inheritances by . 
adjudging them to be good, which by the Common Law are no Pre- Sentence, and 


ſcriptions. But where the Cauſe doth. proceed to Sentence, and the Spi- — 4 
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nary, it 95 adjudged, that though Church-wardens might well remove the Timber. 
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Church Re⸗ 1 all not queſtion the Law of this Cafe but thus much is to be faid a- 
| Wh gainſt it, that the Freehold being in another, Perſon; the Annexing of a 


= thereto ſeems to make the Seat to be a Part of the Freehold, and ſo 
to be in him in whom the Freehold is, and the Uſe of it in them that 
have the Uſe of the Church; and if ſo, then the breaking the Timber 
could be no Wrong to him that had no legal Right in them after they 
were faſtned to the Freehold, and became as other Seats of common Of, 
and at the Diſpofal of the Ordinary. Vide 8. Hy. 11 

Where the If two pretend to have Title to a Seat by Profeript ion, "ik eel 
Aon ought jointly bring an Action upon the Caſe for a 1 and declare upon 
— babe a joint Right and Preſcription ; if upon the Evidence it ſhall appear that 
they are not Jointenants, but Tepants in Common, they cangot recover, 
but muſt be nonſuited; for that ſuch Evidence doth. not maintain the Ti- 
| - tle upon which they bring their Action, and as Tenants in Common they 

8 cannot make a joint Preſcription, but ought to preſeribe ſeverally; 
Lea, Haughton and Chamberlain againſt Croke and Dodderidge. Puſeb. 19 
Jac. B. R. Sir Henry Snelgrave v. Brograve, Palmer 161, and Bendl. 89. 
Another Queſtion may be, Whether the Ordinary may place in the 


Ir the Ordi- 

— may Seats erected in the Chancel, which is uſually r repaired by the Rector or 
gow * ran NM prietor? As to which, tis reported that Cole aid, That for the Bod 
Chancel. © ofthe Church the Ordinary! is to Place and diſplace; but the Chancel 


the Frechold of the Parſon, and is Parcel of his Glebe. 1 Brownlow and 
Gouldſborough 45. By which he ſeems to intend, that the Power of 
placing and diſplacing, as to the Seats in the Chancel, is in the Parſon, 
and yet no ſuch Thing may be collected from his faying- that the Freehold 
of the Chancel is in the Parſon, / and is Part of his Glebe, for the Free- 
« hold of the Church 1s alſo in the Parſon, and yet the Ordinary hath the 
N ee of ſeating therein. Nor is the Parſon's repairing the Chancel 
any Reaſon for outing the Ordinary of his Juriſdiction irs as in Iles 
or e built by Perſons of Quality ; becauſe the Chancels repaired 
by Rectors, Impropriators, or Ap ropriators, wete with the Body of the 
Church at firſt erected for the Uſe of the Pariſhioners ; and ſo we ſee they 
have the Uſe of them in Common; the others are for private Uſe, And the 
Parſon by repairing doth no more than what he is bound to do of com- 
mon Right; nay, by the Canon or Common Law of the Church, the Per- 
ſon that receives the Profits of any Church is bound to repait the whole 
Church, and ſo is the Practice in all Countries but England, where Cuſtom 
only doth transfer the Burthen of repairing the Body of the Church, and 
fencing of the Church-yard upon the Pariſhioners, The Church-wardens 
of Denford's Caſe, Ney 41. and in ſome Places (as in London) of repair- 
ing the Chancels alfo, to which Linwood gives Teftimony, De ' officio Ar- 
chidiaconi C. Archidiaconi v. Reparutione & de Erelefits Edificandis' C. Si 
Rector v. Defectus Ecclee. And therefore, unleſs it might (as it may not) 
be truly ſaid, that the Incumbents of Churches in other. Countries, where 
they repair the whole, have ſolely the Authority of placing and diſplacing 
in all Seats that be or may be in thoſe Churches, there is no Reaſon to 
think that they are to Meat in the Chancel with us, becauſe they repair 
the fame by the ſame Law and upon the fame Conſideration, that 'the 
Incumbents in Foreign Parts repair the whole Churches, viz. of receiving 
the Profits of the Church: Or unleſs it might be truly ſaid, that becauſe 
the Pariſhioners with us repair the Body of the Church, the Biſhop may 
not meddle to place or diſplace them therein. I ſee no Reaſon but that 
he may place in the Chancel, although that it be repaired by the Parſon ; 


nay, the Reaſon from the Pariſhioners repairing ts ſtronger againſt the Or- 
"2 dinary 
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dinary, than from the Parſon's 'repairing : For the Parſon, Appropriator, Church Be- 
or Impropriator repairs of Common Right, (for opus ibit cum Emalumentis 3 
is the Cunon Law in this Caſe) but Pariſhioners by Preſcription only, Parſon repairs 
which might mote plauſibly be alledged as the Conſideration, or firſt Rea- fiche 
ſon of ſuch Liberty; eſpecially if the Parſon had repaired what they do, . 
ſuch Power ſhould have been in him, as it muſt be ſuppoſed to be, if he by Preſerip- 
from repalring hath the Right of ſeating in the Chancel: But it appears 
to be otherwiſe as to the Body of the Church, for that it was originally 
and of Common Right in the Parſon; the People's undertaking that Bur- 
then that would otherwiſe have been on Incumbents, could not place this 
Authority in a third Party, v/z. the Biſhop; and therefore one might 
conclude, notwithſtanding the Parſon's repairing, Ec. that the Ordinary 
hath this Authority and Juriſdiction of Common Right, as to bath Church 
and Chancel, though the Freehold of both be in the Incumbent or In- 
cumbents, and the Repair of the Chancel be upon the Parſon, and of the 
Body of the Church upon the Pariſhioners; yet the Law, as I take it, is r 


the Ordinary hath nothing to do with it. Buxton and Bateman's Caſe, 
1 Siderfin 88. However, it is ſaid, that if there be an Impropriator, he, 
and in Conſequence his Farmer, of Common Right ſhall have the ef 
Seat in the Chancel, becauſe he ought to repair it, but by Preſcription 
another Perſon may have it, as belonging to his Houſe, Trin. 7 Fac. Sir 
Wilkam Hall v. Ellis, Noy 129. the Privilege of an Impropriator in the 
Chancel being by Reaſon of his repairing, it is to be known what Reme- 
dy there is by Law to compel him to repair, if he neglect or refuſe to do 
it; as to this, I find it is faid to be the Opinion of the Court of Common 
Pleas, that the Spiritual Court may grant Sequeſtration upon an Impropri- If the Impro- 
ate Parſonage for not repairing the Chancel, Mich. 29 Car. 2. 3 Keb. $29, Ment mon 
| by another Book tis faid, that the Court of Common Pleas did incline 1 
that there could be no Sequeſtration; for being made Lay- Fee, the Impro 2 12 
priation was out of the Juriſdiction of the Court Chriſtian, and they were — 
only to proceed againſt the Perſon as againſt another Layman for not re- | 
pairing the Church. Tr:in. 22 Car. 2. C. B. Anonymus, 2 Ventris 3 5. and 
by the fame Caſe, as reported 2 Modern Rep. 257, tis ſaid, that the whole 
Court beſides Atkins were of that Opinion. See 1 Modern Rep. 2588. 
Upon Unions in London, by the Act for rebuilding the City both Pa- 
riſhes ſhall contribute to the Repaits of the Church which is to ſerve for 
the united Pariſhes. Skin. 588, 616. The Pariſh of St: Swithin and St. Ma. 
ry Bothaw in London. n OT? Bags 199 E 
As to the Repairing of the Body of the Church, the Spiritual Court may x; the pact. 
compel the Pariſhioners to do it, and may excommunicate every one of ſhioners do 
them till it be repaired ; and thoſe that are willing to contribute muſt be 055-5; Jay 
abſolved till the greater Part agree to make a Tax; but the Spiritual Court 1 
cannot aſſeſs them towards it, neither can the King's Court, or the Juſtices 
of Peace, or the Church-wardens alone, impoſe a Tax for it; but the 
Pariſhioners ought to be ſummoned by the ———— to meet and 
agree to lay a Tax to do it; and if they refuſe or neglect to meet or to 
make a Rate, the Church-wardens then may make a Rate alone, if need- 
ful; and if a Rate be illegally impoſed, as by a Commiſſion from the Bi- 
ſhop, &c. without the Pariſhioners Conſent, yet if it be after aſſented to, 
and confirmed by the major Part of the Pariſhioners, that will make it 
good. Hill. 26 & 27 Car. 2. C. B. Rogers v. Davenant, 1 Mod. Rep. 194. 
and 1 Ventris 167. 5 : n © 3 padbeT 


Chu rch- 


ſettled to the contrary, that unleſs a Seat be in the Body of the Church, 
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K Church wardens 1 by Order: of. the Veltry 14d. 0 out — pong 
bg for Repairs of the Church, and building two new Galleries, and having at 
ing out of their Office Accounts! taken by Auditors, and! paſſed and al- 


£ : * Fam 0 
l 34 3 25 be by the Veſtry, and an Order of Veſtry for making a Rate to reim- 


burſe elit, brought a Bill againſt the ſucceeding Church-wardens to-inforce 
the making ſuch Rate; but thoſe Church-wardens being [likewiſe.remoyed,: 
after Examination of Witneſſes and Publication paſſed, held a good Ob- 
jection at the Hearing, and that they had no Remedy but in the Spiritual 
Court, or againſt the Pariſhioners in E who een s. 
in Ch. 42. Batteley & al. verſus Cook & a.... 1 
Summons at The Church- wardens in ſummoning the Pariſhioners: . need not 4a; it 
the Church. from Houſe to Houſe, but a general publick Summons at the Church is 
ſufficient; and the major Part of them that appear upon ſuch Summons: 
LE bind the whole Pariſh. If the Church and Chancel be out of Re- 
ir, the Pariſhioners are only chargeable to the Repairs of the Church. 
But -a Libel in the 8 piritual Court, or a Tax pro reparatione Ecclefie; is 
gparatione well enough, though the Word Eccleſia may, include- the Chancel as well 
Eciefie. as the Body of the Church, yet ſhall be intended for the Church only; 
but if any Money raiſed for repairing the Church be laid out upon the 
Chancel, the Pariſh ought not to allow it to the Church-wardens in their 
Accounts, nor ſhall, they be compelled to pay any Tax for the. Repairs of 
the Church and Chancel./ If the Church be down, and the Pariſh increaſed 
ſo that of Neceſfity there ought to be a larger Chu rch, the major Part of 
= Pariſh may lay a Tax for the inlarging it, as well as the repairing of 
See for theſe Matters Paſch. 29 Car., 2. C. B. 1 Mod. Rep. 236. 
2 > Modern Rep. 222. Paſch. 5 Car, 1. 0. B. Webb's Caſe, Laie, Rep. 
263. Popb. 137. 
Upon a Motion for a Probibliions to * a Suit againſt 5. 8. for not 
949 payin g a Tax impoſed by the Church-wardens and other Pariſhioners, for 
building the Church of Sr. Annes in Weſtminſter 3 per Holt, Chief Juſtice, 
A Suit may be in the Spiritual Court for Non- payment of a Tax aſſeſſed 
for Repairs of a Church, but not for building a Church. 1 Ld. Ro En, 512. 
Church-wardens of St. Anne's W eftminſter.  \ + 
Motion for a Prohibition to the Conſiſtory Court of the Biſhop of Bxe- 
ter, where the Plaintiff was libelled againſt for a Rate aſſeſſed by the 
Church-wardens by Cuſtom for Repair of the Church, as well the. — 
cel as the Nave of the Church. And reſolved, 1. That the Pariſhioners, 
and not the Church-wardens, ought to aſſeſs the Rate. 2. That the Parſon 
ought to repair the Chancel, and not the Pariſhioners; but that the Pari- 
ſhioners ought to repair the Nave of the Church. And by Holt, C. J. 
By the Canon Law the Parſon ought to repair the whole; but by the Cu- 
ſtom of England the Parſon ſhall: repair the Chancel, and the Pariſhioners 
the Nave of the Church. And by the Cuſtom of London the Pariſhioners 
ſhall repair the Chancel alſo. But Rokeby, J. was of Opinion, that the 
Pariſhioners ought to contribute to the Charge of the Ornaments of the 
Chancel, but Holt doubted of that. Then Sir Bartholomew. Shower. moved, 
that a Prohibition ſhould be granted, only quoad the Suit for the Rate 
for the Chancel, But reſolved, That the Prohibition ſhall be for the whole, 
becauſe it is but one Rate, and intire: But if a Man libel for two diſtinct 
Things, the one of which is of Eccleſiaſtical Conuſance, and the other 
not, a Prohibition ſhall be granted, quoad that which is of Temporal Co- 
nulante- and they of the Court Chriſtian ſhall proceed for the other. 
Therefore in the Tote Caſe a Prohibition was granted. 1 Ld. Raym. 
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I. HE Cognizance of Rates made for Reparation of Churches and Coder 219. 
IT Church-yards belongs to the Spiritual Court: This is the Conſe- 
quence of the Statute 13 E/zz. And purſuant hereto, Prohibitions have 
been often denied, and Conſultations granted by the Temporal Courts. | 
To which Purpoſe Paget v. Crumpton in 1 Cro. an anonymous Cale in 1 Cre. 659.“ 
Latch 203; allo Longmore v. Churchyard, ibid. 217. the Caſe in Popham 
197. 1 Vent. 308. RolPs Abr. 230. | Tos: | 
II. Rates for Reparation of Churches are to be made by the Church-war- 
dens, together with the Pariſhioners aſſembled, upon Notice to be given in 1 Yer. 367. 
the Church. Ney 61. 1 Mod. 79. And the major Part of them that ap- 
pear ſhall bind the Pariſh, 1 Mod. 236. or if none appear, the Church- 
wardens alone may make the Rate. 1 Mod. 79, 194. 2 Mod. 8, 223. Be- 
cauſe they, and not the Pariſhioners, are to. be cited and puniſhed for a 
Defect of Repairs ; bat the Biſhop cannot direct a Commiſſion to rate the 
Pariſhioners, and appoint what each ſhall pay: This muſt be done by the; 
Pariſhioners or Church-wardens, as aforefaid, and the Spiritual Court may” 
inflict Cenſures till they do. | | T- 
III. A Rate for Reparation of the Fabrick of the Church is real, charg- 
ing the Land and not the Perſon ; but a Rate for Ornaments 1s perſonal up- Church Or- 
on the Goods, and not upon the Land. 2 Roll's Abr. 262, 270. agreed, the ments. 
Rate there being for Church Ornaments, and the Sexton's Wages. And Sexton's 
becauſe the Party lived out of the Pariſh, though he occupied Lands in it, Wages. 
he was declared to be unduly rated; and further agreed, That a Foreigner 
ſhall not be charged for repairing Seats in a Church, &c. So in Woodward's Church Seats, 
Caſe, 4. Fac. 2. a Tax being laid for the Bells, &c. a Prohibition was Bells. 
granted, on Suggeſtion that the Party was not an Inhabitant of the Pariſh : 
And the Court gave this Reaſon, Becauſe tis a perſonal Charge, to which 
only Inhabitants are liable, and not ſuch who only occupy in that Pariſh 
and live in another 
IV. A Rate for repairing the Fabrick ſhall be laid on all Lands with- 
in the Pariſh, though the Occupiers live in another, This Point was fully 
ſettled in Jefery's Caſe, where twas alſo reſolved, That ſuch occupying of ce. 6,. 
Lands makes the Occupier a Pariſhioner, (though not an Inhabitant) and 
intitles him to come to the Aſſemblies in the ſame Pariſh, when they meet 
for ſuch Purpoſes. And though ſeven Years after, in Paget and Crump- Cre. 659. 
ton's Caſe, a Prohibition was obtained, on Surmiſe that the Party lived not 
in the Pariſh; yet on the Sight of this Precedent, Popham Chief Juſtice 
changed his Opinion ; and it was reſolved, uf ſupra, by him and the 
whole Court; and ſo the Law now ſtands. And it has alſo been de- 
clared, That if a Man take a Leaſe of a Stall in a Market-Town, where 
he uſes once a Week to ſell his Wares, but lives in another Pariſh, he 
(hall not be charged towards the Repairs of the Church in the Market- 
Town. 2 Roll's Abr. 288. | 
V. Where ſuch Lands are in Farm, not the Leſſor but the Tenant ſhall , C. 6, 
Fay. For there is an Inhabitant and Pariſhioner who may be charged ; 
and the Receipt of the Rent does not make the Leſſor a Pariſhioner, (but 
the Occupying of the Land ;) and herewith agrees the Caſe in 4 Mod. 
148, 5 | E * 
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Church Be* VI. An r of a Rectory or 7 dene an to repait 


1 the Chance], is alſo to contribute to repair the Church, in caſe he has Lands 


within the Pariſh. 2 Roll, 211. Serjeant Davy's Cale, .. 
2 Roll. 265, VII. The Inhabitants of a Precinct where there is a Chape el (though 4 10 
Heb. 66. is a Parochial Chapel and they do repair it) are of common Fight contri- 
butory to the Repairs of the Mother Church. And if they have Seats at 
the Mother Church, to go thither when they pleaſe, or receive the Sa- 
crament, or marry, chriſten or bury at it, there is no Pretence for 
a Diſcharge. Nor can ſuch a Plea be allowed, but where they have 
been diſcharged Time out of Mind, (which is alſo a Doubt ) or that in 
Conſideration thereof they have paid ſo much to the Repair of the 
Church, or Wall of the Church-yard, or keeping a Bell, or the like 
Compoſitions. Vide Hob. 66. 2 Lev. 186. 2 Roll, 290. Noy 41. 3 Keb. 
| IT L 
en If a church is A much out of Repair that it is neceſſary to pull it 
1 Med. 236. down, or fo little that it needs to be inlarged, the major Part of the Pari- 
z Med. 222. ſpioners (having firſt obtained the Ordinary's Conſent to do what is needful, 
and meeting, upon due Notice) may make 4 Rate for that Purpoſe. This 
was declared for Law, by all the three Courts ſucceſſively, . 29 Car. 2. 
though this Cauſe was much laboured econtra by a great Number of Qua- 
ers. 
IX. The Hall of a Company being rated to Church Repairs, the Spiritual 
Court in caſe of Non: payment may proceed againſt the Maſter and Wardens 
of ſuch Company. For the Hall is liable to pay, and they cannot proceed 
otherwiſe than by Citation, which may be executed upon an aggregate Cor- 
poration ; and therefore their Officers are to be cited, and the Rate paid by 
them is to be allowed on their Accounts. 


Freehold of 
the Church Though it be before ſaid, and poſt 400. that the Freehold of the Church 


— 4 Incum i in the Incumbent, and chat if the Windows of the Church be broken, the 
Parſon may have his Action for it at the Common Law, yet the Ordina- 
ry may deface any ſuperſtitious Pictures, as is ſaid by Fray, Chief Juſtice, 

to have been done in Pricket's Caſe, And if any other do it without the 
Ordinary's Licence, he may be bound to his good Behaviour. Mich. 12 
Fac. Day v. Beddin g field, Ney 104. And this, I ſuppoſe, is to be ex- 
tended to the Parſon himſelf; ſo if any Coats of Arms be placed in any 
Windows, or Grave-ſtone or Monument in any Church or Church-yard, 
neither Parſon, Church-wardens or Ordinary may break down or deface 
the ſame ; and if any of them do, the Heir by Deſcent intereſted in the 
Coat may have his Action u the Caſe againſt them. 9 Ed. 4. 14. Mich. 
10 Fac. B. Pim's Caſe, Roll's Abr. 1. p. 625. Mich. 12 Jac. Day v. Bed- 
ding field, &c. Noy 104. Hull. 12 Fac. B. R. Frances v. Leys, 2 Cro. 367. 
or ſo may the Party that ſet them up, being the Executor, although they 
be fixed to the Freehold of the Parſon. 9 Ed. 4. 14. Corven's Caſe, 12 
Coke 105. 1 Inft. 18. b. But as to Monuments ſet up in the Church, the 
dag” is to be underſtood of ſuch only as are ſet up in the Iſles belonging 
o particular Perſons, according as it is explained by Coke in May and Gil- 
= Caſe, Mich. 11 fac. B. R. 2 Bulſtrode 151. Trin. 10 Fac. C. B. 
Garven and Pim!'s Caſe, Godbo/t 200. or if ſet up in any other Part of the 

As to Parſon's Church, I ſuppoſe, tis to be underſtood, that they were placed there with 

bury in the the Incumbent's Conſent ; but the Reaſon given in the Caſe aforeſaid for 

Church. the ſaid Action, viz. becauſe the Church is free to all the Inhabitants to 
bury in, is not true, for none can bury in the Church without the Parſon's 

2 | Conſent 
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nine; per Curiam, Hill. 12 Fac. RR. FR v. Ly, 2 Croke 367, Church 
Mich. 12 Fac. Day v. Bedding field, Noy 104. Wy, 
However, the Goods of the Church, as Chalice, Surplice, &c. do not What Goods 
belong to the Iucumbent, but to the Pariſhioners. 11 H. 4. 12. and if they ow the 
be taken away, or broken, the Church-wardens ſhall * their Action 
of Treſpaſs at the Common Law. Bellamic's Caſe, Roll's 1 Rep. 255. 31 
Ed. 3. 3. Br. Corporations, &c. 55, 73, 84. 11 H. 4. 12. 37 H. 6. 30. 
Therefore, when the Parſon ſued in the Spiritual Court for the Organs 
taken out of the Church, a Prohibition was awarded. Trin. 12 Jac. Buch- 
fale's Caſe, Rollis 1 Rep. 77. Kitchen s Juriſdiction of Courts, Tit. Wardens 
of Churches, fol. 378. 
A Pariſhioner had a Houſe ſo near the Church that a Five o'Clock Bell, 
rung in the Morning, diſturbed her. She thereupon came to an Agree- 
ment in Writing with the Church-wardens and Inhabitants at a Veſtry, that 
ſhe would build a Cupola and Clock at the Church, in Conſideration where- 
of the Bell was not to ring at 5 o'Clock during her Life. This was de- 
creed a good Agreement in Chancery. 2 Williams 266. Dr. Martin and 
Lady Arabella Howard his Wife v. Nutkin & al. 
If the Church-wardens for the Time being neglect to bring an Action 
for any of the Goods of the Church taken away, their Succeffors, may 
bring Treſpaſs for them in reſpect of their Office, as was reſolved er Cu- 
riam, Hill. 31 Elis. C. B. Church-wardens of Fetherſton' s Caſe, 1 Leonard 
177. But then the new Church-wardens muſt ſay, ad damnum Parochi- 
anorum, and not ipſorum, though the old Church-wardens in whoſe Time 
the Goods were taken away, might ſay either, Paſch. 32 Eliz. B. R. 
Hadman and Green v. Ringwood, 3 Croke 179. 8 Ed. 4. 6. Br. Corpora- 
tions, &c. 55, but by Frowick, 12 H. 7. 28. the new Church-wardens 
ſhall not have the Action for ſuch Treſpaſs done to their Predeceſſors; 
contrary by Yaxly; and it is ſaid by Newton and Paſton, that the Execu- 
tors of the Church-wardens in whoſe Time the Treſpaſs was done, 
ſhall have the Action. But the Caſe in 1 Leonard 177, is moſt to be 
relied on; and accordingly tis ſaid by the Maſter of the Rolls, (Sir Fo/epb 
Fekyll) The Church-wardens may bring Treſpaſs for taking thoſe Goods 
as well in the Time of their Predeceſſors, as in their own Time, 2 Wil. 
liams 126, Attorney General v. Ruper. | 
If the Goods of the Church be ſtolen, it is Serie and Robbery, and Sacrilege and 
the Church-wardens ſhall have an Appeal of Robbery. Br. Abr. Appel. 3 1, Robbery. 
45. 37 H. 6. 39. And a Libel may be alſo in the Spiritual Court againſt 
oy” Offender, pro ſalute anime & reformatione mor, Paſch. 18 Car, 2. 
. Welcomb v. 3 2 Keble 23. 1 Siderſin 28 1. but not to recover Dama- 
Me 2 Inſt. 492. 1 Keble 743. See Regiſter of Writs 57. And if a Per- 
ſon doth in "he Night break the Church, and enter, he is guilty of, and 
indictable for Burglary, as Bromley ſaid, Paſeh. Ma. Dyer 99. 4. 3 Inſt. Bugay, 
c. 14. 
Note; Where there are two or three Church-wardens of a Pariſhn, each 
of them is a diſtinct Church-warden, 2 Williams 107. and a pecuniary 
Legacy given to a Pariſh Church, belongs not to the Rector or Vicar, but 
to the Church-wardens, for the Reparations of the Church, and the Im- 
proving and Adorning the ſame. 2 Williams 12 5. Attorney General v. Ru- 
per. And as the Parſon is a Corporation for taking Land for the Benefit 
of the Church, ſo the Church-wardens are a * to take perſonal 
Eſtate. 2 Williams 126. 8. C. 5 
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Church N Though the Church-Wardens may have their Action for ſuch. of the 


Goods. Pariſh Goods, yet they cannot diſpoſe of them without the Conſent of 
Church-war- the Pariſh, and a Gift of ſuch Goods by them without the Conſent of 
dens may not the Sidemen or Veſtry is void, as was ſaid in Methold and Winn's Caſe, 
=. or 3 Bulf. 264. And though, as hath been ſaid, the Goods of the Church 
out Conſent. do belong to the Pariſhioners, yet they cannot have an Action of Account 
againſt the Church-Wardens for . waſting any of them, but muſt make 

new Church-Wardens, and thoſe new Church-Wardens may bring an 

Action of Account againſt the former, Br. Account 71. R. 8 Ed. 4. 6: 

Br. Corporations, &c. 55. 4 Ed. 4. 6. Br. Garden, 7. And though a 

Pariſh preſcribe to chooſe two Church-Wardens, and that the Perſons ſo 

choſen ſhall continue in that Office for two Years; yet the Pariſh may, 
notwithſtanding the Preſcription, remove ſuch Church-Wardens at their 

' Pleaſure, and chooſe new ones; for as it is ſaid, the Pariſh might ſuffer 

great Loſs, if. the Church-Wardens ſhould continue ſo long in their Office 
contrary to their Will, for in that Time they might waſte all the Pariſh 

Goods belonging to the Church. 26 H. 8. 5. 5. Paſch. 8 Fac. C. B. 

13 Coke 70. Pariſhioners are fo far intereſted in all Matters which relate 

to the Pariſh, that if a Charity be given to cloath poor Perſons of the 

Pariſh, the Pariſhioners cannot be Witneſſes; becauſe they are intereſted, 

as being eaſed in their Poor Rates. 1 Williams 600. Attorney General v. Wi- 


burgh & al. 1 
Where there is a Diſpute, being touching Money given to the Pariſhio- 
ners, none of the Inhabitants of the Pariſh ought to be Witneſſes. 2 Vern. 
2 317. Dodſwell v. Nott. | | 
Felony in ta- If any evil Perſon ſhould dig up the Grave of a deceaſed Body, and 
on, 5 Wind- take from the Corps the Winding-Sheet wherein 'tis wrapped, neither 
* = Rector nor Church-Wardens may have their Action for it, for the Pro- 
Corps. perty doth remain in him to whom it belonged when the dead Body was 
wrapped therein ; and the Wrapping the dead Body therewith could be 
no Gift thereof, for a Man cannot relinquiſh the Right which he hath to 
Goods, unleſs they be veſted in another, of which a dead Body is unca- 
pable ; and the Taking thereof is Felony ; reſolved by the Juſtices at 
Serjeants Inn, Fleet-Street, Hain's Cale, 12 Coke 113. 
How Vicars ; As other Perſons may have Intereſt in the Church with the Parſon, 
2 _ | and in the Goods belonging thereunto, as is before ſhewed; ſo others 
M 4 may ſhare with the Rectors of Churches, both in the Church itſelf, and 
alſo in the Profits thereof ; of which Vicars of Churches are the great In- 
ſtance, who by Indowments or Preſcription, do ſhare with Appropriators 
or Impropriators, (who are perpetual Rectors of Churches) both in the 
Churches themſelves, and the Profits thereof, 
As to the And firſt, I conceive, that (although that the Freehold and Soil of 
2 the Chancel may be in the Appropriator or Impropriator, eſpecially where 
Chancel, and they repair the ſame, either by Compoſition or Preſcriptian, which is in 
Freehold and moſt Places in England, except in London) the Freehold and Soil of the 


8 Body of the Church is in the Vicar, as a Part of his Glebe, for thereof 


Church. he takes Poſſeſſion at his Induction, by which he is ſeiſed of all the 


Profits of the Vicarage ; which Way of taking Poſſeſſion would be very 
| ſtrange, if the Church itſelf was not a Part of that to which he hath a 
Right by Inſtitution, and of which he is ſeiſed by his Indution ; alſo 

this appears from the Vicar's being obliged of Common Right to repair 

the Church. Ros Abr. 2. p. 337. Allo the Trees in a Church-Yard 
are ſaid to belong to the Vicar, ſo that if they be cut down by the Parſon, 
or any other, and a Suit be in the Court Chriſtian not only to puniſh the 

F Fact, 
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Fact, but alſo for Damages, a Prohibition lyeth; becauſe the Vicar may 8 
| have Treſpaſs at Common Law ; but if the Suit be not for Damages, no ISPS 1 
Prohibition ſhall be. Mich. 13 Jac. B. R. Bellamie's Caſe, Roll's 1 Rep. 6: 
255. But generally ſpeaking, the Compoſition made betwixt the Parſon 
and the Vicar of a Church, doth ſhew, what of the Glebe, Tithes, or 

other Profits thereof, do belong to the Rector, and what to the Vicar; 

and without a Preſcription to the contrary, the Vicar, as well as the Par- 

fon, is bound thereby, Paſch. 4 Car. in the Exchequer, Lien v. Seymore, 

Palmer 525, and becauſe ſeveral Compoſitions may be loſt, Preſcription 

and Uſage is much to be regarded, for the ſettling of their ſeveral 

Rights. Lit. Rep. 263. I ſhall therefore add ſome Caſes, to the End 

that Compoſitions may be the better underſtood, . and to ſhew the Force of 


Preſcription as to this Matter. l 
Firſt, De Jure communi all Tithes and Profits of the Church do Vicar muſt 


belong to the Parſon, although that there be a Vicar conſtituted, and * fe 

therefore the Vicar muſt make his Claim, either by ſhewing that he is g 

indowed out of the Parſonage of that to which he pretends a Right, 

or by Preſcription, March 11. Mich. 10 Fac. B. R. Reynolds v. 

Green, 2 Bulſt. 27. Mich. 28 & 29 Eliz. B. R. Godbolt. Mich. 

40 Eliz. Burſdale v. Smith, 3 Gro. 633. Paſch. 2 Car. B. R. Cope 

v. Bedford, Palmer 427. But though the Vicar cannot produce any In- 

dowment, yet if he can prove a conſtant Uſage and Payment, that is 

ſufficient Evidence of an Indowment. Hill. 22 & 23 Car. 2. Bingham 

v. Robinſon, 2 Keb. 729. Or though the Indowment do not mention 

any Glebe or Tithes to be aſſigned to the Vicar, yet if the Vicar by a con- 

ſtant Uſage hath injoyed them, he ſhall not be concluded by their not 

being mentioned in the Indowment of the Vicarage, (as it has often 

been adjudged ;) for it ſhall be preſumed by Reaſon of a long Poſſeſſion 

of ſuch Glebe or Tithes, that the Vicarage hath at ſome Time or other 

been augmented therewith, and that tho' there be no Power reſerved | 
to the Biſhop by the Indowment to augment or diminiſh, Cc. For the Augmentation 

| Biſhop may notwithſtanding augment with the Conſent, or upon citing all Y the Bihop. 
Parties, tho' not without Notice or Citation, as he may do when he 

hath a Power to augment, &c. reſerved to him by the Indowment. 

Trin. 15 Car. 2. Scaccar. Henry Twiſs v. Brazennoſe College in Oxford, 

Blount & al. Hardres 328. And ſo it is, though no Land is mentioned 

in the Valuation of the Church in the Time of H. 8, becauſe many 
Particulars were omitted in that Valuation. Coynes's Caſe, Clayton's Rep. | 
And where no Proof of an Indowment could be made, yet becauſe of long Long Poſſeſ- 
Poſſeſſion, the Church being preſentative, what was injoyed was decreed **: 

to the Vicar. 9 Car. Neat v. Lifter, and 39 Eliz. in the Exchequer 
Chamber, Grimes v. Smith, Tothil 238. | 

If a Compoſition be made betwixt the Parſon and Vicar, that the Of what 
Parſon ſhall have all the Tithes of Corn and Hay, and the Vicar all other {bY 

Tithes within a Pariſh; and after the Pariſhioners ſow certain Lands arable e 

with Saffron, or the like, as Woad, Sc. the Parſon ſhall not have the 

Tithes of the Saffron or Woad, &c. but the Vicar. Hill. 1 Car. 

Tindall's Caſe, Bendlee 159. Trin. 7 Fac. per Coke ſaid to be adjudg- 

ed. 2 Roll's Abr. 335. So if the Vicar by Indowment or Preſcription 

be to have the Minute Tithes, and the Land which Time out of Mind 

hath been arable is not tilled, the Vicar ſhall have the Minute Tithes 

ariſing upon the ſame, for his Indowment doth not go to the Land, but 

to the Tithes in any Part of the Pariſh. © Paſch. 38 Eliz. B. R. Bedding- 

field v. Freak, 2 Roll's Abr. 33 5. And fo it is although the Land had 
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Small 
Tithes. 


been ſowed with Corn for the Speer of Forty Years next hefore, dw * 


it be ſaid by the Statute of 2 Ed. 6. That Tithes ſhall be paid as hop 
had been pald Fo2ty Years befoze, The like Law if arable Land be 
converted to an Orchard, for then the Vicar ſhall have the Apples; and if 


an Orchard be turned to arable, the Parſon, ſhall have the Corn, Paſch. 


Tf all the 
Profits con- 
faſt of Minute 
Tithes. 


Whether 
Flax, Hemp, 
Sc. be great 
Tithes or 
{mall. 


38 Eliz. B. R. The Dean and Chapter of Norwich's Caſe, Owen 74. 
Paſch. 38 Eliz. B. R. Bedding field v. Freak, 3 Cro. 467, and 43 Eliz. 
Cal ö. 149, and Moor gog. Or if a Vicar by Indowment hath the 
Minute Tithes, and hath for long Time uſed by force of this Indowment 
to have Tithes of Wood of the annual Value of Six Shillings and Eight 
Pence, by Reaſon of the ſmall Value of the Wood and the Uſage, Tithes 
of the Wood ſhall be to the Vicar as a ſmall Tithe, although that the 
Tithe of Wood in its Nature be accounted amongſt great Tithes. Mich. 
10 fac. B. R. Reynolds v. Green, per Curiam, 2 Roll's Abr. 3 35. Note 
alſo, that Woad growing in the Nature of an Herb, Saffron and Weild, 
which are a kind of Graſs, are Minute Tithes, and go to the Vicar, 
when he is to have Minute Tithes. 1 Car. C. B. Udal v. The Vicar of 
Alton, and the fame Caſe, Hutt. 77. 1 Gro. 28, Hill. 1 Car. Tindal's- 
Caſe, Bendloe 159. Paſch, 38 Eliz. Bedding field v. Freak, 1 Roll's 
Abr. 643. The like is to be ſaid of Flax and Hops. Mich, 14 Car. 
B. R. Web's Caſe, 1 Roll's Abr. 643. So was it ruled in the Caſe of 
Crouch v. Riſden, Hill. 21 & 22 Car. 2. And that a Preſcription to 
pay ſo much in lien of all ſmall Tithes ſhall extend to Hops, Oad, 
Sc. 1 Sid. 443. 2 Keb. 612. 1 Vent. 61. But the Tithes of Clover- 
Graſs ſhall go to him that hath the Tithe Hay. Darrel v. Withers, 
3 Keb. 479, 

So if Tobacco be planted here, the Tithes 8 be Minute Tithes; 
but if all the Profit of a Pariſh doth confiſt of Things, which in their 
own Nature are Minute Tithes, it is faid that they thereby become 
great Tithes; as if a great Part of a Pariſh be ſowed with Hemp, &c. 
they are ſaid to be great Tithes, otherwiſe not; and in this Reſpe& Wool 
and Lamb may be faid to be great Tithes, and for this Reaſon Hops 
in Kent were adjudged great Tithes, but Hops in Orchards or Gardens 
remain Minute Tithes, and a Field of Forty Acres planted with Saffron 
was adjudged a ſmall Tithe, Hill. 1 Car: Undal v. Tindal, Hutt. 78. 
But 2u@re, Whether Hemp, Flax, Sc. be not in their Nature to be 
accounted ſmall Tithes? If fo, then the Quantity of Land within any 
Pariſh ſowed with Hemp, Gc. cannot make the Tithe of another Na- 
ture; and what we call ſmall Tithes ſeems to me to be in reſpect of the 
Thing itſelf, and not from the ſmall Quantity of Land ſowed therewith 
within any Pariſh, whereby the Tithes thereof are but ſmall, and of little 
Value; for if that were to be the Rule to determine what ſhall. be ſaid 
ſmall Tithes, then Corn, Hay, Cc. muſt in many Pariſhes be accounted 
ſmall Tithes, which will not be affirmed, 5 

But the Lord Chief Juſtice Holt held Flax ſown in a common Field 
to be a great Tithe ; and he did not allow any, Difference, but that Flax, 
Hemp, and other ſuch like Things, growing in open Fields, are great 
Tithes, be the Quantity of them more or leſs; but the three other 
juſtices, Dolben, Gregory, and Eyre, held the contrary, that Flax in its 
Nature is a ſmall Tithe, but they did not agree whether the Quantity 
ſowed within a Pariſh of ſuch Things, the Tithes whereof are accounted 

a ſmall Tithe, ſhall alter the Nature of the Tithe; for ſome of them 
held, be the Quantity what it will, yet it ſhall remain a ſmall Tithe. 
But in the Caſe 1n ucſtion, there being 650 Acres. of Arable within the 

| | Pariſh, 
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Pariſh, 26 Acres of which were ſown with Flax, the ſaid three Juſtices Small 
all agreed, that this was not ſuch a Quantity of Flax ſown in the Pariſh Cithes 


as to make it to be accounted a great Tithe. Jin. 4 V. & M. B. R. SVN" 


Wharton v. Lifſe, 3 Lev. 365. S. C. from Skinner's Rep. poſt. ch. 49. 

If the Vicar be indowed de Decimis Garbarum growing within a De Decini: 
certain Hamlet within a Pariſh, and 'the Indowment be made a long Garbarum. 
Time fince, as in the Time of H. 3, and the Vicar hath uſed Time 
whereof, Sc. to have the Tithe as well of the Hay as of the Corn; 
although that now at this Day Garba doth ſignify a Sheaf of Corn, 
and as the Civilians ſay, ſignifies ſuch Thing which is bound together 
by a Band, and in their Books is uſed for Corn, and not for Hay; yet 
becauſe it is an antient Indowment, and the Uſage hath been ſo that the 
Vicar hath had the Tithe of the Hay, the Tithe thereof ſhall be to the 
Vicar: For it ſhall be preſumed, that in antient Time Tithe Hay might 
be compriſed under the Word Garba, and that the Uſe might be then to 
bind Hay in Bundles; for ſuch antient Grants are not to be expounded 

according to the Law uſed at this Day, but according as it might be in- 
| tended to be at the Time of the Grant made, Mich. 40 & 41 FEliz. How _ 
B. R. Barkſdale v. Smith and Blinco, 2 Rolls Abr. 435, Mich. 40 Elia. * 
Barkſaale v. Smith, 3 Cro. 633. Littl. Rep. 263. March 87. And all tions are to be 
Compoſitions for the Indowments of Vicarages ſhall be expounded by the Pounded. 
Judges of the Common Law, and if the Spiritual Court meddle with that 
Matter, they are to be prohibited. Litt. Rep. 263. March 87. 
If a Vicar hath uſed by Preſcription, Time out of Mind, to have Vicar pre- 
all Tithes within a Pariſh (except Corn, which the Parſon appropriate {ide for all 
was wont to have), viz. of Hay and Hops, from the Time of H. 8, cept Corn. 
when they came into England, and of Woad (which is a dying Plant), 
&c. After Rape-Seed is ſowed within the Pariſh, there being not any 
ſuch Seed ſowed there, nor in England till of late Time, yet the Vicar, 
and not the Parſon appropriate ſhall have the Tithts of the Rape-Seed ; 
for that it is within the Preſcription, altho' that it be a new Thing, for 
which he cannot preſcribe ſingly, foraſmuch as the Parſon is barred of 
all Tithes but of Corn by the Preſcription, and this is within the general 
Preſcription to have all Tithes but of Corn. Paſch. 7 Car. B. R. Re- 
ſolved per Curiam upon Evidence at the Bar, in a Caſe that concerned a 
Parſon and Vicar of a Pariſh in Kent, and that there was not any Diffe- 
rence as to this, betwixt ſuch Indowment which was the Grant of the 
other Party, and ſuch Preſcription, in that the Preſcription doth preſume 
an Indowment precedent. 2 Roll's Abr. 1344, . L 

Alſo if a Vicar be indowed of the third Part of all the Tithes growing Of the Tithes 
and coming due within the Manor of D. he ſhall have the Tithes of the ond 
Free Tenants as well as of the Copyholders, for all make the Manor. 
Paſch. 38 Eliz. B. R. Higham and Beſt's Cale, 2 Roll's Abr. 335, the 
ſame Caſe, Owen 74, and 3 Cro. 426. But if the firſt Indowment be to Where the 
be ſhewed, whereby a Vicar of a Church is to have all the ſmall burton can: 
Tithes within the Pariſh, and the Parſon impropriate doth take the ſame, agaiftt the 
and be ſued therefore in the Court Chriſtian, and thereupon doth bring a firlt Indow- 
Prohibition upon Surmiſe of a Preſcription, and then the Vicar doth come Mr ot ang 
and plead the firſt Indowment, which was Anyo Dom. 1310, whereby 4s — 
ſuch Tithes were allotted to the Vicar, and the Parſon doth demur 
thereto, the Vicar ſhall have a Conſultation, for that the Parſon can- 
not pgeſcribe. againſt the firſt Indowment. Tin. 2 Fac. Ret. 520. 


Pringe v. Child, Ney 3. Paſch. 3 Fac. Springe's Cale, Moor 761 


and 
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Small and 781, for the Preſcription ought to commence after the Indow- 
ro ment, which was after the Time of Limitation, viz. R. 1. Roll's 
Abr. 2. p. 269. And accordingly, a Vicar libelled againſt a Parſon in 
the Spiritual Court for Tithes allotted to him by the Compoſition, and 
(the Parſon pleading Preſcription againſt the Compoſition) the Court 
Spiritual did allow of ſuch Plea ; but a Prohibition was awarded for the 
Vicar to ſtop his own Suit; And it was alſo decreed in Chancery for 
the Vicar, that ſuch Preſcription by the Parſon againſt the Compoſition 
was not good; and an Injunction was awarded for the Vicar to ſtay the 
Parſon's Suit for ſuch Tithes limited to the Vicar by the Compoſition, 
Paſch. 4 Fac. Pringe v. Child, Moor 780, | To 
If the Vicar But if a Vicar be indowed out of the Parſonage, and thereby to have 
* _ _ Altaragium cum manſo competenti, he ſhall by the Meaning of theſe 
Parſonage, Words have Tithes of Wool, Lambs, Colts, Calves, Pigs, Goſlins, 
—_ to have Chickens, Butter, Cheeſe, Hemp, Flax, Honey, Fruits, Herbs, and 
_ S. * ſuch other ſmall Tithes, with Offerings, as ſhall be due within the 
* = Pariſh of which he is Vicar; for Altaragium doth comprehend not only 
the Offerings made upon the Altar, but alſo all the Profit that accrues 
to the Prieſt by reaſon of the Altar, as it was expounded by the Civilians 
upon Conference had with them by John Lord Biſhop of London, 
Mich. 21 Elis. Turner and Andrew's Caſe in the Exchequer ; and after 
it was ſo adjudged in the ſame Court, as Blount ſays upon the Word 
Altaragium in his Law Dictionary, where alſo he adds from the Gloſs in 
Mat. Paris, Oblationes five nummorum five panum tali vel tali Altari, 
vel ex devotione vel ex conſuetudine, aut Parochianis, aut ab extraneis 
fate, Altaragit nomine cenſebantur. And if the Uſe hath been (where 
the Vicar hath by the Compoſition Altaragium) to pay to the Vicar 
Tithe Wood, it ought to be continued to him, otherwiſe not. Mich. 
4 Car. C. B. D. Wood and Greenwood's Caſe, Hetley 135. And ſo it 
was held by the Doctors, who certified that the Word Altaragium accor- 
dingly did paſs Tithe Wool, the Uſage being ſhewed in Evidence to be 
accordingly, Hill. 21 Jac. B. C. Bret and Ward's Caſe, Winch 70. 
And when the Vicar intitled himſelf by the Words [ Altaragium & Minute 
= Decimæ] to Tithe Wood, it was held by all the Judges, that though theſe 
4 Words do not comprehend Tithe Wood, yet becauſe the Vicar hath uſed 
= : by theſe Words to have the Tithe of Wood, (which Uſe was laid) in 
i reſpect of the Uſage or Preſcription, the Vicar ſhall have it, though other- 
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; q wiſe it ſhould not have paſſed thereby; and ſo tis ſaid to be adjudged in 
= the Exchequer, that theſe Words have given to the Vicar Sheaves of 
= Corn, where the Vicar uſed to have them. Mich. 13 Fac. B. R. Rey- 
5 olads v. Green, 2 Bulſt. 27. 5 
1 Your 4 2:0 But if a Vicar be indowed out of the Parſonage with all white 
4 Tithes, Tithes growing and renewed within a Pariſh, upon all the Land with- 
'I in the Pariſh, the Vicar ſhall not from thence have Tithes of the Parſon's 
* Glebe, for it is always excepted, nor ſhall the Vicar in ſuch Caſe have 
4 Tithes of the Land that at the Time of the Indowment was Part of the 
1 Glebe, though it be fince ſevered from it, becauſe at the Time of the 
J Indowment this Land was exempted out of the Indowment, Trin. 


38 Eliz. B. R. Blinco and Mar/lon's Caſe, and Coke ſaid it had been ſo 
adjudged in one Toung's Caſe, 2 Roll's Mr. 335, and if there be a ſpecial 
Cuſtom after the Indowment of the Vicarages, this is iſſuable. Blinco and 
Marſton's Caſe, Moor 457. Or if a Vicar be indowed de minutis Decimis 


totius Parochiæ, and the Glebe of the Parſon doth come by Means of the 
| : Statute 
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Statute of Diſſolutions to the King's Patentee, yet the Patentee, though Zupnenta · 
a Lay-Man, ſhall not pay Tithes to the Vicar of his Glebe, for the e 
Words in the Indowment did not give them; but if there had been in the | 
Indowment expreſs Words, that the Vicar ſhould have the minute Tithes 

of the Parſon's Glebe, it had been otherwiſe, for the Parſon himſelf 

ſhould have paid them, and by conſequence the King's Patentee ; other- 

wiſe not, Mich. 39 & 40 Eliz. B. R. Blinco v. Baksdale, 3 Croke 578. 

* And here we may add, that it hath been enacted, Whereas divers 29 ca,. 2. c. 8. 
Archbiſhops, Biſhops, Deans and Chapters, and other Eccleſiattical Of Auemen: 


Perſons, in Obedience to his Bajeſty's Letters, bearing Date the cage, . 
firſt Day of June in the Twelfth Pear of his ſaid Majeſty's Reign, see in be 
and out of a Pious Care to impzove pooꝛ Uicarages and Curactes, Chapter ne 
where the Indowment thereof was found too (mall to affozd a com- stat. 17 Car. 
petent Maintenance to thoſe that ſerve the Cure, have ſince his Ma: 3. for 08 
geſty's happy Return, upon their Renewtng of Leaſes of Rettozies, por Bene. 
02 Tithes impꝛopziate oz appꝛopziate, made oz hereafter may make fce. | 
divers Reſervations beyond the ancient Rent, to the Intent the ſame And fee al 
ſhould become payable to the ſafd Aicars oz Curates, in Fiugimen: dhe ſeveral 
tation of their Indowments, which have been fo2 the moſt part in- f ee, 
joyed accozdingly: But in regard, that ſuch Reſervations were not ⸗ a 
made to the Uicars o: Curates, oz ik they were, no convenient 54 < 24: 
Remedy could be had by luch Uicars o: Curates fo2 the Recovery ing dal Li. 
_ thereof, and they were not at the Time thereof capable of taking vings, by dif- 


any Intereſt to their own Uſe, whereby the laid Pꝛoviſions will de⸗ chareins 


p p hem fro 
pend upon the good Pleaſure of the Succefſo2s, and may in Time be Ful Fruits 
diſappointed; . and Tenths. 


Foz the Eſtabliſhment thereof, Be it enafted by the King's moſt Efablik- 
excellent Majeſty, by and with the Advice and Conſent of the Lows 
Spiritual and Tempozal, and the Commons in this p2eſent Parlia⸗ 
ment aſſembled, and by the Authoztty of the ſame, That all and every 
Augmentation of what Mature ſoever, granted, reſerved oz agreed to 
be made payable, o2 intended to be granted, reſerved 02 made payable 
ſince the ſaid firſt Day of June in the Twelfth Pear of his ſaid Ma⸗ 
jeſty's Reign, o2 which ſhall at any Time hereafter be granted, re- 
ſerved, 02 made payable to any Uicar o2 Curate, 02 reſerved by May 
of Increaſe of Rent to the Leſſozs, but intended to be to oz koz the 
Cie 02 Benefit of any Utcar o2 Curate, by any Archbiſhop, Biſhop, 
Dean, P2ovolf, Dean and Chapter, Archdeacon, Pzebendary, o? 
other Eccleſiaſtical Cozpozation, Perſon oꝛ Perſons whatſoever, ſo 
making the ſaid Reſervation out of any Refo2y impꝛopziate, oz 
Poztion of Tithes belonging to any Archbiſhop, Biſhop, Dean, 

Pꝛovoſt, Dean and Chapter, oz other Eccleſiaſtical Cozpozation, 
Perſon o2 Perſons, ſhall be deemed and adjudged to continue and 
be, and ſhall fo2 ever hereafter continue and remain as well during 
the Continuance of the Eſtate 02 Term upon which the ſald Augmen- 
tations were granted, reſerved, o2 agreed to be made payable, as 
afterwards, in whoſe Hands ſoever the ſaid Refozies 02 Poꝛtion of 
Tithes ſhall be oz come; which Refoztes oz Poztfon of Tithes 
ſhall be chargeable therewith, whether the ſame be reſerved again, 
oz not; and the ſaid Uicars and Curates reſpefively are hereby 
adjudged to be in-the-aftual-Poſſeſſion thereof, fo2 the Uſe ok them- 
ſelves and their Succefſozs, and the ſame ſhall fo2 ever hereafter be 
taken, received, and injoy'd by the ſaid Uicars and Curates, and 
their Succeſſozs, as well during che Eonitinganee ok the —_ 02 
1 | 1 | Eſtate 
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1 — Eſtate upon which the ſaid Augmentations were granted. referved 


tions 


oz agreed to be made payable, as afterwards; and the ſatd Uicars 
and Curates ſhall have Remedy koz the lame, either by Olttrels 
upon the Reftozies impꝛopziate oꝛ Poztions of Tithes charged there: 
with, oz by Action of Debt againſt that Perſon who ought to have 
paid the ſame, his Erecuto2s oꝛ Adminiſtrators ; any Diſability in 
the Perſon oz Perſons, Bodies Politick o: Cozpozate fo granting, 
oz any Oilability oz Incapacity in the Uicars oz Curates to whom, 
o2 to 02 fo2 whoſe Uſe oz Benefit the ſame are granted, oz intended 
to be granted, the Statute of Moztmain, oz anß other Law, 
Cuſtom, oz other Matter oꝛ Thing whatſoever, to the contraty not- 
withſtanding. 
Proviſe no Mꝛovided always, That no future Augmentatfon be confirmed by 
2 Uirtue of this A#, which ſhall exceed one Molety ok the clear yearly 
ge Calue, above all Repzizes, of the Refto2y impꝛopꝛiate out of which 
the ſame ſhall be granted oz reſerved. | 
_ % be And to the End the ſaid Aicars and Curates may the better make 
Farphment appear the Certainty of the laid Augmentations; Be it enafed by 
Books. the Authozity afozeſatn, That every Archbiſhop, Biſhop, Dean and 
Chapter reſpectively, on o2 bekoꝛe the Mine and twentieth Day of 
= September next coming, ſhall cauſe every Leaſe oz G2zant, whereon 
_— „ | any ſuch Augmentation is made, to be fairly entred in a Book of 
—_— . Parchment, to be kept by their reſpeckive Kegiſters fo2 that Purpole. 
= And every Dean, Archdeacon, Pꝛebendary, oz other Eccleſiaſfical 
| Perſon teſpetively, ſhall cauſe every Leaſe 02 Grant whereon any 
ſuch Augmentation hath been made by himſelf, his Pꝛedeceſſoz oz 
Pꝛedeceſſozs, to be entred in the lain Book, to be kept by the Re- 
nifter of the Bifhop of the Dioceſe; fo2 the entring whereof no Fee 
ſhall be paid, no2 any Thing demanded, ſave onlp a reaſonable Re- 
— ward to the Clerk fo2 entring the ſame, not exceeving Five Shil- 
=_ 2 lings: Which faid Entry being examined by the reſpetive Arch- 
— biſhop, Biſhop o: Dean, and by them refpeftively atteſted in the fad 
N 5 Book to be à true Copy of the oztginal Leaſe oz G2zant, and that 
the Augmentation in the ſame was intended fo2 ſuch Uſe, ſhall be as 
a Reco2d; a true Copy whereof, pzoved by Witnefſes to be a true 
Copy, chall be deemed, taken, adjudged and expounded to be good 
and ſufficient Evidence in the Law, whereupon the ſaid Uicars and 
Curates ' relpefively chall and may, by Uirtue of this Af, from 
Time to Time recover the Benefit of ſuch Augmentation. 
Subſtance of And be it further enacked by the Authozity afozeſaid, That where 
ky aa any Archbiſhop, Biſhop, Dean and Chapter, oz any other Eccle⸗ 
ſiaſtical Cozpozation o; Perſon whatſoever, upon the renewing oz 
granting any Leaſe oz Eftate, have made any Agreement fo2 an 
Augmentation foz the Uicar oz Curate, and fuch Augmentation hath 
fo2 any Time been acco2dingly paid, although the ſaid Agreement is 
not expꝛeſſed o mentioned in the ſafn Leaſe o2 G2zant, every ſuch 
 Eceleliaftical Perſon ſhall cauſe the Subſfance of ſtich Agreement 
to be entred in the faiv Book, to remain fo? a Vemonal of it to 
Perpetuity. | 
| Continuance And be it further enaf#ed, That cuch Augmentation ſo entred all 
of en nus likewiſe continue, and be fo2 ever hereafter gaod and available in 
the Law, for the Benefit of the Uicar oz Curate foz whom it was 
intended, and their Succeſſozs, as well againſt the Archbiſhop, Bt- 


op, a other Cceleſtaſtical — 02 Perſon who agreed = the 
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tame, and his and their Succeſſozs, as againſt every other Perſon Augmenta⸗ 
 fmjoyfng the ſaid 'Refozies oz Poztions of Eithes intended to be (2% - 

_ Chatged therewith in the ſame Manner, and koz which they ſhall | 
have the ſame Remedy as they ſhotld 02 ought to have by Girtue of 

( if the ſame had been mentioned and reſerved in and by 

| e Leale. 

And if any Queſtfon ſhall heteafter arile concerning the Ualidity 17 quenions 
ok ſich Szants, oz any other Matter oz Thing in this Ac men⸗ ©: | 
tfoned and contained, tuch favourable Conffeuttons, and ſuch far- 
ther Remedy, if need be, ſhall be had and made fo2 the Benefit of 
the Uicars and Curates, as heretofoze hath been had and made, oz 
map be had fo2 other Charitable Uſes upon the Statutes fo2 Chari⸗ 

table Uſes. Se oi a Tag, ag eotned Pony oe gan inc eb 

P2ovided always, and be ft further enafted by the Authozfty afoze- 

_ ſatd, That if, upon the Surrender, Expiration, oz other Determi⸗ 
nation of any Leaſe wherein any ſuch Augmentation as afo2efatd hath 

been oz ſhall be granted, uy ney Leaſe of the Pyemiſſes, oz any 
Part thereof, ſhall hereafter be made, without erpzeſs Continuance 
of the ſaid Augmentation, every ſich new Leaſe ſhall be utterly vold 
to all Intents and Purpoſes, IRE of 
- Provided always, That this Act, oꝛ any Thing therein contained, 
ſhall not extend, oz be conſtrued to invaltdate, alter, oz make void 
one Leaſe, bearing Date the Nineteenth of October One thottſand 
ſir hundzed ſeventy and fir, made by the Dean and Chapter of 
York, of the Parſonage and Tithes ok Stourton in the County of 
Nottingham, wherein there is an Augmentation of Six and thirty 
Pounds per Annum referved, and made due and payable to the Uicar 
of Stourton afozefaty, but that the laio Sum of Sir and thirty 
Pounds be always pafd to the Ufcar and his Succeſſoꝛs atcopdingly; 
any Mak in this AX contained to the contrary fn any wiſe notwith- 
ſtanding. ae e e eee 

Pꝛobived, That this Ac, 02 any Thing therein contained, chall 
not extend, oz be conſtrued to fnvaltdate, alter 02 make void, one 
Leaſe tately made by the Dean and Chapter of Exon, unto Arthur 
Sprey Eſquire, of the Tfthe-Sheaf of the Parih of Saint Eval in 
the County of Cornwal, whereon there is an Augmentation of Twen⸗ 
ty Pounds per Annum already made, due and payable to the Utfcar 
of the ſaiv Pariſh during the lald Leafe, but that the ſald Sum of 
Twenty Pounds be always paid to the Gitar and his Succeſſozs 
accowingly; any Thing in this Ack contained to the contrary in any 
wife notwithſtanding. Stat. 29 Car. 2. cap. 8. 7 

Vicars and Curates may bring an Action of Debt for any Augmen- Debt for 
tation made to them, without ſhewing the Deed by which fuch Aug- — ann 
mentation is made; and although the Augmentation be made and re- 
ſerved by a Leaſe for Lives, and that by the Words of this Statute, al- 
though by the Law regularly an Action of Debt lies not for Rent reſerved 
on a Leaſe for Lives, for one Life during the Continuance of the Leaſe. 

Mich. 33 Car. 2. C. B. Carber v. Pinkney, 3 Lev. 82. | 
And by a Clauſe in a Statute of 14 Car. 2, it is enacted, That 14 Car. 2. 
whereas the laid Conveyances and Allurances in and by this Ack in⸗ <5: Von 
tended to be made vold, were ſome of them of Eſtates in Fee-ſimple, Tunes. and 
and fome of them long Terms fo2 Pears made to Truſtees, who Re-demices 
re-demiſed the ſame at and under kuch yearly Rents and Sims of „ dem. 
Boney as were then appointed to be the Augmentation of certain 

" Tm DI | Clicarages, 
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Dilapida- - Aitarages, oꝛ Maintenance .fo2 Pꝛeaching Miniſters, ſince which 
by oy Time many. of the Reitozies. and Lands ſo conveyed. and leaſed. 
P have been abſolutely ſold, and the Re-demites thereof granted and 
aſligned by the Owners thereof, koz the Benelit of ſuch Purchalers; 
Be it kurther enacked and ozdained by this p2eſent Parllament, and 
by the Authozity of the ſame, That the ſaid Purchaſers, their Heirs 


_ and Aſſigns, ſhall pay, and the ſaid fozmer Owners of the ſaid Lands 

—_ and Refozies, their Executozs, Adminiſtratozs and Aſſigns, . ſhall 
—_— have, hold and injoy the ſaid Rents, and Sums of Money lo re⸗ 
—_— ſerved (fo2 the Augmentation of the ſaid Uicarages, and Main⸗ 
_— tenance fo2 Pꝛeaching Winiſters) upon the ſaid ſeveral Re-demiſes, 
— | and ſhall have the ſame, and the like Kemedies by Diſtreſs, oz 
—_—_ | by Action of Debt, fo2 the Recovery thereof, as the ſaid Truſtees 


who re-demiſed the ſame ſhould oz might have had if, this Ac han 
not been made, Stat. 14 Car. 2. c. 2 5. See before the Notes on the 


Stat. 29 Car. 2. c. 8. | | | . 
13 Flix. 10. I will alſo here add the Statutes concerning Dilapidations. Be it 


Concerni”s  enaited by the Queen's, moſt excellent Bajeſty, the Lods Spiritual 


—_ SE and Tempozal, and the Commons in this pzelent Parliament afſem- 
—_ Nel, Zul. 40. hled, and by the Authozity of the ſame, That ik any Archbiſhop, Bi⸗ 
—_— ſhop, Dean, Archdeacon, P2ovoſt, Treaſurer, Chaunter, Chancello?, 
— Pꝛebendarp, 92 any other having any Otgnity o2 Office in any Cathe⸗ 
_— dzal o2 Collegiate Church within this Realm, oz if any Parſon, At- 
=_ car, 02 other Jncumbent of any Ecclefiaſtical Living whereunto do 
—_ | belong any Houſe oz Houſes, 02 other Buildings, which by Law oz 
—*zt Cuſtom he is bound to keep and maintain fn Keparation, do from 
=— hentcekozth make any Deed oz Deeds of Gift oz Altenation, oz other 
=_ like Conveyances of his moveable Goods oz Chattels, to the Intent 
5 and Purpoſe afozeſaid; (v:z. to defraud their Succeſſors of their Remedies 
= againſt their Executors or Adminiſtrators for Dilapidations) That then the 

: Succefſo2 and Succeſſo2s of him that ſhall make ſuch Deed oz Deeds 


of Gift oz Alienation, ſhall and may commence Suit, and have ſuch 
Remedy in any Court Eccleſiaſtical of this Realm, competent fo2 the 
Matter againſt him o2 them to whom ſuch Deed oz Deeds of Gift 02 
Alienation ſhall be lo made, fo2 the Amendment and Reparation of 
ſo much of the ſaid Dilapidations and Decays, oz juſt Recompence 
fo2 the ſame, as hath happened by his Fact o2 Dekault, in ſuch Sozt 
as he might, ſhould oz ought lawfully to have, if he oz they, to 
whom ſuch Deed oz Deeds of Gift oz Alienation ſhall be made, were 
Erecuto2 oz Executo2s of the Teſfament and Laſt Till of him that 
made ſuch Deed oz Deeds of Gift oz Altenation, oz were Adminiſtra⸗ 
toz 02 Adminiſtratozs of his Goods oz Chattels; any Law, Cuſtom, 
02 175 Thing to the contrary in any wiſe notwithſtanding. Stat. 
I lf fo LO. | | : | 
14 Kr e 1. 3 by another Statute it is enacted, That all Sums ok Money 
The Money hereafter to be recovered fo2 02 in Name of Dilapidations by Sen⸗ 
ob. tence, Compolition, oz otherwiſe, ſhall within two Years after ſuch 
imployed. Recetpt be truly imployed upon the Buildings and Reparatifons, in 
reſpet whereof ſuch Money fo2 Dilapidations ſhall be paid, on Pain 
that every Perſon ſo receiving, and not imploying as afozeſaid, ſhall 
fozfeit double as much as ſhall ſo be by him received, and not im⸗ 
- ploved; the which Fozkeiture ſhall be to the Uſe of the Queen's 
Dajeſty, her Heirs and Succeſſozs, Stat. 14 Eliz. c. 11. 
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It is ſaid; that no Remedy is given at Common Law for Dilapidations, Dilapida- 
Suits for them being moſt proper to be brought in the Eccleſiaſtical %. 
Courts, which Suits are not to be hindred by Prohibitions; but if any Whether an 
Prohibition be granted, a Conſultation is to be awarded. Regiſter of cee . 
Writs 48. Fitz. N. B. 52. But by Parſous Counſellor 95, upon Search 1. 
of thoſe Precedents, it appears that no Judgment was given in any one for Dilapida- 
of them; but in ſome of them there was a Verdict, and after that divers 
Continuances entred, But Mich. 3 Fac. C. B. Rot. 332. Day v. Hol- 
lington, Judgment was given for the Plaintiff upon Demurrer in a Suit 
for Dilapidations, and afterwards an Action of the Caſe was brought by 


the preſent Incumbent againſt him who had been Incumbent immediately 


before him, and had accepted another Living, and left the Houſes out of 


Repair; and this Cauſe being at Iſſue, and a Verdict found for the Plain- 
tiff, it was moved in Arreſt of Judgment, that an Action at Common 


Law did not lie for Dilapidations; of which Opinion was the Chief 


Juſtice Pollexfen, who ſaid that the Remedy was only in the Eccleſiaſtical 

Court, and the reſt of the Four then inclined to be of the ſame Opi- Divers Opi- 
nion; but Pollexfen and Ventris being dead, the Matter was moved again nions. 
before Powell and Rokeby Juſtices, and they gave Judgment for the Plain- 


tiff. Paſch. 2 M. & M. C. B. Tones v. Hill, 3 Lev. 268, and after- 


wards, Hill. 6 W. z. C. B. Oles v. Ange, a Prohibition was moved to Prohibition 


the Eccleſiaſtical Court for Dilapidations, upon Suggeſtion that the Plain- Sranted. 


tiff in the Eccleſiaſtical Court had brought a Suit at Common Law for the 
ſame Dilapidations, in which Action the Defendant pleaded Tender of 


| 101. which was ſufficient to repair the ſaid Dilapidations, and the Plain- 


tiff took Iſſue that the 10 J. was not ſufficient, and the Verdict found 


it ſufficient ; upon which Judgment was given for the Defendant, and he 


pleaded this Judgment in Bar in the Eccleſiaſtical Court, which they 
refuſed ; and the Court granted a Prohibition. 3 Lev. 413. This Con- 
ſultation therefore is to be intended where the Suit is grounded upon the 
Canon Law; for that an Action of the Caſe might have been brought 
at Common Law by the Succeſſor, againſt the Executors or Admini- 
ſtrators of the Dilapidator, and Damages recovered, as appears by many 


Precedents. Parſon's Counſellor 97, 98. But a Curate, though he by 


Licence or Agreement receive the Tithes, and have an Allowance for 
the Repairs of the Parſonage Houſe, &c. yet being but at Will, and not 
coming by Inſtitution and Induction, ſo no Incumbent ; his Executors, 


c. are not to be ſued or charged in the Spiritual Court for Dilapidations, 


which I collect from Pauly and Wiſeman's Caſe, 3 Keb. 614. 

And Note; one great End of making the Statutes of 13 Eliz. cap. 10, 
and 1 Fac. 1. c. 3, (which ſee hereafter Chap. 41.) was for avoiding of 
Dilapidations ; and by 35 Eliz. cap. 14, Dilapidations are excepted out of 
general Pardons. Vide Gibſon's Codex 793. ä 

By Stat. 12 Ann." /eſ. 1. ch. 4. it is enacted, That from the Mine 


and Twentieth Day of September in the Pear One thouſand ſeven 


hundzed and thirteen, It ſhall be lawful fo2 any of the Jnhabitants 
of any Pariſh in the Weſt Riding of the County of York, wherein 
any ſuch Chapels of Eaſe, as afozeſaid, now are, 02 hereafter ſhall 
be erefed oz built, and wherein there are large Waſtes oꝛ Commons, 
with the Conſent of the Lozd oz Lozds of the Manoz wherein ſuch 
Waſte G20und lies, (and if there be above two Lozds of fuch 
Nano!, then with the Conſent of the majo2 Part of them), and with 
the Conſent of thzee Parts of four of all Freeholders and others, 


who have any Right of Common * accowing to their — 
1 | ang 
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wal K and the Galue of their reſpeftive Eſtates, to incloſe any Part of the 


fo2zmer Law o2 Uſage to the contrary notwithſtanding. . K 
Saving unto all Lozds ok Wanozs. and other Owners and JP2o- 
p2icto2s of Royalties within the ſaid Riding, their peirs and Aſſigns, 
all Pines and Quarries of Stone, Coal and D2e, and other Mines. 
with full Power, to dig, get, and ſough fo2 the ſame, in and through 
anp ſuch Inclolures that ſhall be made purſuant to this Act; and 
= fl he ſame lo got, with Tarts, &c. to take, lead, and carry away. 
_— | And it is further enacted, That after any ſuch Incloſure and Set- 
=_—_ | tlement, it ſhall not be in the Power of any Truſtee oz Miniſter, 
=_ 62 any other Perſon whatſoever, to alienate o2 imploy any of the 
—_ P2ofits of ſuch incloſed Lands to any other Ale, but only fo2 the 
_ . Suppozt and Maintenance of the Gicar oz Miniſter who ſhall ſerve 
= | the Cure, (if it belong to a Ulicarage) and to the Piniſter that per- 
fozms Divine Service in the Chapel, accozding to the Uſage of the 
F (if it be appꝛopziated to any Chapel) and not 
other wile. 8 | | | 
And it is further enacted, That it ſhall be lawful fo2 any of the ſain 
Truſtees and their Þeirs, from Time to Time, by any Writing, 
&c. under their Þands and Seals, with the Conſent of the Uicar oz 
Miniſter, koꝛ whole Ake ſuch Jnclofure is made, to be teſtified by 
his being made a Party to, and ſigning and ſealing fuch Writing, 
to demiſe o2 leaſe any Common oz Waſte Szounds, oz any Parcel 
02 Parcels thereof, that ſhall be incloſed by Uirtue of this Ad, koz 
any Term o2 Number of Years not erceeding one and Twenty, ſo 
as upon every ſuch Demiſe oz Leaſe, there be reſerved payable 
half-yearly, during the (aid Term, as much Rent as can, at the 
making ſuch Leaſe, be really gotten fo2 the ſame; and that ſuch 
Rent be made payable to oz fo2 the only Ciſe and Benefit of ſuch 
Cicar and Winiſter of ſuch Uicarage oz Chapelry, and their Suc⸗ 
ceſſo2s, and ſo as no Fine, Jucome, oz other Conſideration be taken 
fo2 the ſame. | | 5 
And all Leaſes made of ſuch Inclolures in any other Manner, 
ſhall be ipſo facto vod. 55 
And it is further enacted, That if any Action, &c. ſhall be cam 
menced oz pꝛolecuted againſt any Perſon o2 Perſons, fo2 any Thing 
that he oz they ſhall do, oz cauſe to be done in Purſuance oz in Exe⸗ 
cution of this Ac, ſuch Perſon may plead the General Iſſue of 
Not Guilty; and upon any Jſſue joined may give this A# and the 
ſpecial Matter in Evidence; and if in any ſuch Suit the Plaintiff oz 
P!oſecuto? ſhall become Nonſuft, oz fozbear Pꝛoſecution, oz ſuffer a 
Diſcontinuance, oz if a Uervit ſhall paſs againſt him, o2 Judgment 
upon a Demurrer, then in any of the ſain Caſes the Defendant 
thall recover full Coſts, fo2 which he ſhaſl have the like Remedy as 
: 
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is allowed in any Caſe where Coſts are to be recovered by any Vacant 
kozmer Jak WE! WP | Benellces. 


And it is further enacted, That this Ack ſhall be allowed in an DP 


Courts within this Kingdom as a Publick Act. | 
And whereas ſome Manoꝛs within the laid Meſt Riding do belong 
to her Majeſty in Right of the Crown; It is further enacted, That 
by and with the Conſent of per Majeſty, her weirs and Succeſſo2s, 
and with the Conſent of three Parts of four of the Freeholders and 
others, who have Kight of Common therein, accozding to their 
Mumber, and the Galue ok their reſpetive Eſtates, ft ſhall be law⸗ 
ful to incloſe any Part of the Waſte 02 Common G2ounds of ſuch 
Manoss, not exceeding ſixty Acres, o2 a ſixth Part of ſuch Common 
Land, where the ſaid ſixth Part ſhall not exceed ſirty Acres; and 
to ſettle the ſame in Truſtees and their Þeirs fo2 the charitable 
Purpoſes afozementioned ; any Law oz Statute to the contrary 
thereof in any wiſe notwithſtanding. | | 2 


H A P. XI. 


Fruits and Profits of Benefices in Time of 
Vacation to whom they belong, and the 


Remedies how to recover them if detained. 


What Charges Parſons are liable to in re- 
ect of their Glebe, or Tithes; and of the 
Temporalties of Biſhops in Time of V aca- 
tion, QC. 


"T Hough before Inſtitution, Collation, Sc. a Clerk hath ,Right to 11, a legal 
I. the Profits of any Benefice; yet a legal Title when obtained hath Title works 
alſo this Effect, that it doth ſo work backwards, as to give the Clerk a 5 
Right to the Profits from the Time that the Church became void of the the 3 
preceding Incumbent; and this is by Virtue of the Statute of 28 H. 8. 

c. 11, Which is as followeth: | | _— 

Whereas by Reaſon that it is not declared who ſhall Have the By 28 M. 8. 
Fruits, Tithes, and other P?2ofits of Benefices, Offices, Pzomo- ©: **: 
tions and Dignities Spiritual, during the Time of Uacation there- 
of, divers of the Archbiſhops and Biſhops of this Realm have not peuys of Bi. 
only, when the Time of perceiving and taking of Tithes, (that is ſhops in Col- 
to ſay, Wool, Lamb, Cozn and Þay, and of Tithes uſually paid at BG Ca, 
the Holy Time of Eaſter) hath app2oached, deferred the Collation of 
ſuch Benefices as have been of their own Patronage, but alſo have, 
upon Pꝛeſentations of Clerks made unto them by the juſt Patrons, 
p2otraf#ed and deferred to inſtitute, induf and admit the lame Clerks, 
ta the Intent that they might have and perceive to their own = 

| Wy the 


1 - - $ - 
ER * C . E © 
if 8 + * F * q 2 * 8 4 * a 
? . - * « 4 a 4 r m—- 
r 4 G : . . MM. * 8 = Cog he nnd tos r 22 1 * 
1 1 83 5 io 83 4 * — f — 
2 8 5 4 < * A - 8 - 
- Chas #% * * 2 n n 2 * — £ - 3 — 
4 - EL _- 3 . TY «+ I) TID. — 5 3 2 g - a ES * a 
2 +2 38 —A . c LIE 1 : mY A eb > _— * fo Co — o CITES I's © ST = r * 
1 ey 5 20 +: Ce IO WA 2 = 4 Fs: _ eee CS FEY ＋ x — — Ne * Er 72 r ER. + he. __ _—_— 
co bee IL. es 8 7 — NS 2s nt ES e 1 oe A dn ra or 4 TIE — 4 8 1 =) 7 Ou er: * —— ps wal 
9 r 4, Aunt ror tf" vie woes 4.0 > * ESTER ; — e . n _ : 2 2 5 r 4 
* - 8 — * 8 1 = 2 — Sg 3 m, * — & N + 2 =, 
2 1 »%* * 1 2 Y - 2 e Tl <= 


FIG 2 — . IN 3 g — = * 2 WE. * 
5 8 l Ws I'S "oh uo WR GEO ITT IN ITT OO io Ms on on ing at Bo es A on - N — rn 2 — * 
* e * * * ES I beret 2 S * — WA. rel Ee {rs * L i de. 6.4 — Jas — — * —— 2 8 — 
. n hy — 2 A av 8 * 8 . 0 : N r - DV. 2 re. a 8 
_ _—_ - « — 4 4 A "pO > Faro — — 4 2 Y - 4 * n * n 2 ay a 9 SY * 
9 I 4 2 "4 . Lange * .= — 8 N 4 : > 32 r 8 r SAT; = 3 pf y _ 
- 2 _—_ 1 x 2 - 6 * . » 4 Wen 
4 k W * * 


= 
2 185 
2 * 
* RC — e 2 cage 
FFP 
8 hare bo „end Nn le 
e 


S 


- = * 4 SS. > 5 
hy "ce en : - n OS 5 | 
CI Ae ere % WEST ors ——_ — 
- — , . * <7 — pb 


2 = ** —— *** 


412 The Clergy- Maus Law: Or, Cap. 40. 


W IFOESE 2 


3 Gacant We the lame Tithes growing during the Qacation; ſo that thzough 
= AR ſuch Delays, (over and above the Firſt Fruits, which be juſtly due 
i 0 | to the King's Highneſs) they have been conſtrained alſo to loſe all, 

| 


1 5 oz the moſt Part of one Year's Pꝛofits of their Benefices and Pꝛo⸗ 
—_ motions, and to ſerve the Cure at their and their Friends p2oper 
_ Coſts and Charges, oz utterly to fozfake and give over their Bene⸗ 
=_ fices and Pꝛomotions, to their great Loſs 'and'Þfndzance 

E Foz Refoznation whereof, it is ozdalned and enafed by the King 
our Sovereign Lozd, with the Aﬀent of the Lozds Spiritual and 
Tempozal, and the Commons in this pzeſent Parliament aſſembled, 


4 . | From what und by the Authozity of the ſame, That the ſaid Pear, in which the 
_—  K&_#Þ=** Firt Fruits Wall be paid to the King's Gzace, ſhall begin and be ac- 


= Firſt Fruits counted immediately after the Avoidance oz Uacation of any ſuch Be- 
_ _ vw nefice 02 Promotions Spiritual afoze rehearſed , And that the Tithes, 
= «52-15 Fruits, Oblations, Obventions, Emoluments, Commodities, Advan- 
= tages, Rents, and all other whatſoever Revenues, Caſualties oz 
= | Pꝛofits, certain and uncertain, affering oz belonging to any Arch- 
—_ . deaconry, Deanry, Pꝛebend, Parſonage, Uicarage, Þoſpital, Mar⸗ 
1 i | denſhip, P2ovoſtſhip, oz other Spiritual Pꝛomotion, Venefice, Dig- 
= 1 - nity oz Pffice, (Chauntries only excepted) within this Realm, o2 
other the King's Dominions, growing, riſing o2 coming, during the 
Time of Gacation of the ſame Pꝛomotion Spiritual, ſhall belong 
and affere to ſuch Perſon as ſhall be thereunto next p2eſented, pꝛo⸗ 
moted, inſtituted, induted oz admitted, and to his Executozs, to- 
ward the Payment of the Firſt Fruits to the King's Þighneſs, his 
Heirs and Succeſſozs; any Uſage, Cuſtom, Liberty, Pzfvilege oz 
Pꝛeſcription to the contrary had, uſed oz being, in any wiſe note 
withſtanding. | | 
And it is alſo enaffed by the Authozity afozeſaid, That if any Arch: 
biſhop, Biſhop, Archdeacon, Owdinary, oz any other Perſon oz Per⸗ 
ſons, to their Uſes and Behoof, at any time heretokoze, ſith the 
Firſt Day of May laft paſt, have perceived, received, oz taken, oz at 
any Time hereafter do perceive, receive oz take the Fruits, Tithes, 
Obventions, Oblations, Emoluments, Commodities, Revenues, 
Rents, Advantages, Profits 02 Caſualties, coming, g2zowing 02 
belonging, oz which hereafter ſhall come, grow, affere oz belong to 
any Archdeaconry, Deanry, Pꝛebend, Parſonage, Uicarage, Hoſpt- 
tal, Wardenſhip, P2ovoſtſhip o2 other Spiritual Pꝛomotion, Bene- 
fice, Dignity oꝛ Office (Chauntries only excepted) within this Realm, 
oz other the King's Dominions, during the Uacation of ſuch Arch⸗ 
deaconry, Deanry, P2ebend, Parſonage, Gicarage, Þoſpital, Mar⸗ 
denſhip, Pꝛovoſtſhip, oz other Spiritual Promotion, Benefice, Dig⸗ 
nity oz Office, (Chauntries only excepted) and the ſame, upon reaſo- 
To render Nable Requeſt from hencekozth to be made, doth not render, reſtoze, 
_— ſatisfy, content and pay ts the next Incumbent, being lawfully in⸗ 
' ffituted, fnduXed oz admitted to fuch Archdeaconry, Deanry, Pꝛe⸗ 
bend, Parſonage oz Uicarage, oz other P2zomotion, Benefice, Dig- 
nity o2 Office Spiritual, except befoze excepted, oz do let o2 interrupt 
the ſaid Incumbent to have the ſame; that then every Archbiſhop, 
Biſhop, Archdeacon, Oꝛzdinarp, oz other Perſon ſo doing, ſhall fo2- 
Forfeiture of kèit and loſe the treble Ualue of fo much as he ſhall then have re- 
ueble Value. ceived of the Fruits of every Pꝛebend, Parſonage, Uicarage, Þo- 
ſpital, Wardenſhip, Pꝛovoſtſhip, o2 other Spiritual Pzomotion, where- 
of he lo ſhall perceive, receive oz detain, let oz interrupt the W 
| en 
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bent to perceive, receive and have the FURY Tithes, ee Wacant Be⸗ 
Dblations, Emoluments, Commodities, Revenues, Rents, advan: n 2 
tages, Pꝛofits o2 Caſualties. The Molety of which Fozfeiture ſhall 

be to the King our Sovereign Lozd, and the other Moiety thereof to 

the Incumbent of the ſame Pꝛebend, Parſonage oz Uicarage, oz 

other Spiritual Pꝛomotion, to be recovered in any of the King's 

Totrts by Acton, Bill, Plaint, Jnfozmation o: otherwiſe; in which 

Action 02 Suit the Defendant ſhall not be admitted to wage his 

1 "= any P2otettion o Eſſoin ſhall be unto the Defendant 

allowed, 

Pꝛopided alway, That it ſhall be lawful to every Archbiſhop, Bi- Neunte 
hop, Archdeacon and D2dinary, their Officers and Winiſters, to re- 8 the 
rain in his oꝛ their Cuſtody fo much of the Tithes, Fruits, Obben⸗ Cure, Cc. 
tions, Oblations, Emoluments, Commodities, advantages, Rents, 
Revenues, Caſualties and Þ2ofits, as ſhall amount to pay unto 
ſuch Perſon oz Perſons as hath oz ſhall ſerve oz keep the Cure of 
luch Archdeaconry, Deanry, Pꝛebend, Parſonage o2 Uicarage, oz 
other Spiritual Pꝛomotion, during the Uacation, his oz their rea⸗ 
ſonable Stipend oz Salary. And alſo fo2 the Colleffion, gathering 
92 levying of ſuch Tithes, Fruits, Emoluments, Rents and other 
P2ofits, riſing and growing during the Qacation afozeſaid ; any 
thing in this AX contained to the contrary in any wiſe notwith⸗ 


ſtanding. 

Pꝛovided alſo, and be it further enaced by the Authozity afoze- Glebe Lands 
ſaid, That in caſe any of the Incumbents afozeſaid happen to wie, 2%", * 2 
and bekoze his Death hath cauſed any of his Glebe Lands to be bent. 
manured and ſown at his p2oper Coſts and Charges with any Cozn 
02 Ozain, that then in that Caſe all and every of the ſame Jncum- 
bents may make and declare their Teſtaments of all the P2ofits 
of the Cozn growing upon the ſaid Glebe Lands ſo manured and 
ſown; any thing contained in this pꝛeſent Act in any wiſe notwith- 


ſanding. 

Pꝛovided alway, That if the Fruits of the Uacation of the ſaid 17 Fruits of 
Spiritual Pzomotions be not ſufficient to pay the Curate's Stipend agen 
and Mages fo2 ſerving the Cure the Uacation-time, that then the o pay S. 
ſaine to be bozn and paid by the nert Incumbent within Fourteen bende, S. 
Days nert after that he hath the Poſſeſſion of the ſaid Pꝛomotions h 


Spiritual. Stat. 28 H. 8. c. II. 
Note, That that Part of the Statute, not here ſet down, concerning the Nera Repeal, 


Ratifying of Leaſes made by Spiritual Perſons of their Benefices to Lay- 
men, is repealed by 1 C 2 Ph. & M. c. 17, 
Before this Statute of 28 H. 8. e. 11, the Law is ſaid to be, That Profits of 
after the Death of the Dean of a Free Chapel of the King's, the King ery 18 LON? 
ſhall have the Profits of the Deanery during the Vacation, becauſe it is at 
the King's Election to collate a new Dean. 33 E. 3 Aid del Roy 103. 
But if the Dean hath a Parſonage appropriate to him, the King ſhall not 
have the Tithes and Profits e 2 Roll. 340. So 'tis ſaid, that the 
Patron of a Donative may take the Profits e in the Vacation; but 
that if any take them from him, he cannot maintain an Action to recover 
them. Britton v. Wade, 2 Cro. 518, But I ſuppoſe this Statute gives 
them to the next Incumbent, for the Words are general. 

Though the Profits of the Church during the Vacation are in the Intereſt of 
Incumbent upon his Induction, and not due to the Patron or Ordinary; Gen 2 


yet the Patron and Ordinary have ſuch an Intereſt in the Revenues of a Common 
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q x 85 Uacant Be: Church, as as at laced Law: they eight have charped the roi in 
1 | | MR Tine of Vacation, which would have bound all ſucceeding Incumbents, 
5 A | 0 becauſe no other had any Intereſt at that Time but they only. Hill. 
| : „ 35 Eliz. Anne Mayow's Caſe, 1 Co. 147. 6. See Paſeb. 37 Elix. 

| Ferd's Caſe. 5 Co. 81. 6. And if a Man hath an Annuity out of 


a Parſonage, and he releaſes to the Patron in the Time of Vaca- 
tion, this ſhall extinguiſh the Annuity, 2 Rolls Abr. 339. K. 340: 
Ford's Caſe. +5 Co. 81. But if one that hath Right to the Glebe, 
releaſe to the Patron in Time of Vacation all his Right, this is not 
good becauſe the Patron hath not any Eſtate in the Glebe. 2 Koll's 


_—_— 155 Abr. 240. 
_ | As to the aforeſaid Statute I do find but little in all the Books relating 
_* thereunto, yet I will venture to deliver my own T enn concerning 


1 ſeveral Queſtions that may ariſe upon it. 
Uſurper's Firſt then I conceive, that by this Statute, in caſe (a Church being 
Clerk inſti- void) a Clerk doth get Inſtitution and Induction upon the Preſentation 
3 of him that hath no Right to preſent, ſuch Clerk ſhall have the Profits 
Profits, due in the Vacation, and alſo all the Profits of the Church unto the 
Time of his Removal, and not the Clerk of him that removed ſuch firſt 
Incumbent by Pare Impedit or other Suit of Law. And ſo it is if a 
94 of Pie be brought, as is ſaid in Grange and Howl/et's Cale, Mich. 
= 8 2 Fac. B. R. 1 Roll's Rep. 61. And ſuch Incumbent is to pay Firſt 
_ 5 Tenths, and other Duties becoming due before ſuch Remoyal. 
= Jones 340. And he' is not to be looked upon as removed, (with reſpect 
= | to the ſaid Profits and Daties) until ſuch- Time as the Clerk of him that 
_ recovers is inſtituted ; for although by the Judgment in a Quare Impedit 
= he be ſo removed, that the Plaintiff may preſent, and his Clerk may be 
1 inſtituted; yet until ſuch Inſtitution, &c. actually had, the firſt Clerk re- 
| mains Incumbent de facto; by Coke, Mich. 12 Jac. B. R. in Whi ler and 
Who may Singleton's Caſe, 1 Roll's Rep. 62. But after the ſecond Clerk is inſti- 
Cie Se. tuted and inducted, he may enter upon the Profits, and reap the Corn 
ſowed upon the Glebe by him againſt whom the Recovery was had, and 
that without a Scire Facias; by all the Juſtices. Hill. 41 Els, Bennet 
v. Edwards, Moor 571. 
Incumbent If the Incumbent of one Church of the yearly Value of Eight Pounds, 
anePrv's ©” or above, doth without a Diſpenſation accept another Benefice, the firſt 
without Dif. 15 abſolutely void, ſo that if he doth continue as Incumbent by ſerving or 
penſation. providing for the Cure, taking up the Profits, Cc. I conceive that he is 
in the ſame Caſe, as if upon the Death of the Incumbent of another 
Church he ſhould of his own Authority enter upon the Profits, and ſerve 
the Cure thereof as if lawful Incumbent, that is, that he is accountable 
to the next Incumbent for the Profits received by him, and liable to an 
Action upon this Statute, if he refuſe to ſatisfy the next Incumbent for 
the ſame. See The King and Pr; iſt's Caſe, Hill. ꝙ Car. Tones 337, 339, 
340. But if any inferior Dignity, or other Bencfice doth become void by 
Ceſſion upon the Account of the Canon Law only; as if one having 
one Benefice with Cure under the yearly Value of Eight Pounds, doth 
accept of another that is incompatible, although that in ſuch Caſe the 
Patron may preſent before the Church is judicially declared to be void, 
or Notice thereof be given by the Ordinary ; yet it hath been held, 
that until Deprivation be made, by reaſon of the Acceptance of another 
Benefice incompatible, the Church is only yoid to the Patron, not to 
Strangers; and that if the Clerk doth ſue for the Tithes of the former 


Benefice, it is not any Bar to him to ſay, that he hath taken a ſecond 
RR, Bene fice; 
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| Benefice;' by Juſtice Barkley, 13 Car. B. R. which Juſtice Yelverton 

in his Argument of the Caſe of Priſt ſaid had been ſo adjudged, 2 Roll's 
Abr. 361; from which it ſeems to be, that immediately upon ſuch 
Ceſſion, the Profits of the Church do not belong to the next Incum- 
bent, but only from the Time that the Church is judicially declared 
to be void, But had not the aforeſaid Authority reſolved the contrary, 
it might have been a Doubt, whether ſuch Church had not been ſo 
void, that the Profits of it by this Statute had belonged to the next 
Incumbent from the Time that the Clerk had been inſtituted, or other- 
wife intitled to the ſecond Benefice incompatible, and not from the 
Time only of the Deprivation, or judicial Declaration of the Avoidance in 
the Court Chriſtian; for the Conſtitution of the Council of Lateran 
ſaith, 1p/o jure fit privatus, not ſpeaking of any Sentence of Depriva- 
tion: And by the ſame Canon and Words a Church ſhall be void to all 


cial Proceedings, and particularly to the intitling the next Incumbent to 
the Profits of the Vacation from the Ceſſion, which none diſpute ; why 
then ſhould not the ſame Canon have the ſame Conſtruction and Effect 
in this Caſe? Beſides, tis ſaid, 10 Ed, q. 1, that the Conſtitution of 
Lateran 18 a general Sentence of Deprivation ; and that if particular 
_ Deprivation for a Crime, or Reſignation of the Incumbent, doth abſo— 
lutely void a Church, much more ſhall the Conſtitution in this Caſe 
do it. Hill. 9 Car. King v. Priſt, Jones 337. In the Caſe of parti- 
cular Deprivation for Crime, the Church is not only void to the true 
Patron's Preſentment, but to an Uſurper's alſo, although no Notice 
be given thereof. Trin. 44 Eliz. Green v. Baker, 2 Roll's Abr. 369. 
Paſch. 17 Jac. Sir William Elviss Caſe v. The Biſhop. of York, &c. 
Hob. 318. And ſo it is, if the Church be void by Reſignation, and no 
Notice be given to the true Patron. Paſch. 33 
ſhop of Lincoln, Noy 65. And by Hobart in Sir William Eluiss Caſe 
v. The Biſhop of York, &c. Hob. 318. 
is open to the Preſentment of the true Patron, an Uſurper doth get his 
Clerk inſtituted and inducted thereunto before any Declaration of the 
Ceſſion is made judicially, it may be worth the conſidering, whether the 
Church thereby ſhall be faid to be plena & conſulta, ſo that the Ordinary 
ſhall be a Diſturber in refuſing to admit the true Patron's Clerk; and 
whether, if he did admit and inſtitute him, it would not amount to a 
Superinſtitution, and be void. If it be faid, that the Church in ſuch Caſe 
is not full of the Uſurper's Clerk, but that the Biſhop is bound to ad- 
mit the Clerk of the true Patron preſented to him, that muſt be be- 
cauſe the Inſtitution of the Uſurper's Clerk was a Superinſtitation ; if 
ſo, then the Clerk that voided the Benefice by Ceſſion might have an 
Aſſize or other Action againſt him, which is hard to ſay, he being de- 
prived by the aforeſaid Conſtitution, the Intent of which was to put 
the Cure and Profits into the Poſſeſſion of another; and not only to 
put it into the Patron's Power to preſent if he pleaſed ; but if on the 
other Hand it be granted, that the Uſurper's Clerk is Incumbent de 
facto until the true Patron remove him by Suit; tis then to be confeſſed, 
that the Church by ſuch Ceſſion without particular Deprivation is void 
as to others, as well as to the true Patron, and then why not to the 
next Incumbent to give him a Right to the Profits immediately from the 
Ceſſion? But Qucre. — 

Further, I conceive that if a Clerk be Simoniacally preſented to a 
void Church, although that he be inſtituted and inducted thereupon, 
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Purpoſes, upon conſecrating its Incumbent a Biſhop, without any judi- of Lateran. 


* 


If, when the Church by Ceſſion If upon Ceſ- 


ſion an U- 
ſurper gets 

his Clerk in- 
ducted before 
any Declara- 


tion. 


No 


If a Clerk be 
Simoniacaliy 
preſented to a 


that void Church. 
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4 416. "A be e 5 Man's -aW , Cap. 40. 
[| Uacant Be- that he bath not any Right to the Profits of the Church, neither to 
i . thoſe that did ariſe from the Time that the Church fell void until his 
i " Inſtitution, nor to thoſe ariſing after it; but in ſuch Caſe the Profits of 


f the Church are due to the Clerk preſented by the King upon the Title of 
. Simony, from the Time that it became void of its lawful Incumbent; 

the Reaſon is, becauſe that the Church to which a Perſon is Simoniacally 

* | reſented, remains void - notwithſtanding the Inſtitution and Induction 
44 had thereupon, the Preſentation, Inſtitution and Induction ' being made 
| void by the Statute 31 Eliz. c. 6. Co. Lit. 120. and are not only 
void as to the King, ſo that he may preſent upon his Title by Simony 
without any Deprivation, or bringing his Writ to remove the Simoniſt; 
but alſo as to the Pariſhioners, fo that they may detain their Tithes, and 
plead the Simony, as a Bar in any Action brought by the simoniſt to 


—_ . 77 recover them. Winchcomb and Pulleſton's Caſe, Hob. 166. ſame Caſe, 
—_— | Noy 25. Mich. 8 Jac. Penn's Caſe, I Brownl, and Goulds. 7. Trin. 
= 8 Jac, Dr. Hutchinſon's Caſe, Godbolt, and Trin. 14 Car. 2. B. R. 
zz Knight v. Dancer, 1 Keb. 311, 312. It was there objected by Finch, 
1 | Solicitor General, that a Parſon in by Simony may ſue for Tithes not- 
= withſtanding what is ſaid by Hobart, which he ſaid was not Law; but 
=_ this was denied by the Court, and agreed that Simony may be pleaded in 
aq Bar, in an Action of Debt for Tithes; yet 3 Cro. 642 ſcems to be to the 
= contrary. But if the King doth not preſent during the Life of the Si- 
= moniſt, and then the true Patron, or an Uſurper doth preſent a Clerk, 
—_— who 1s inſtituted and inducted ; I conceive that in this Caſe ſuch Preſen- 
—_ tee hath Right to the Profits of the Church from the Time that it was 
= ' firſt void of a lawful Incumbent ; and that if the King before the Death 
= of the Patron's or Uſurper's Clerk doth remove him by Ryare Impedit, 
= and preſent another, as he may, (if the Patron, &c, be not within the 
= Relief of the Statute 1 V. & M. c. 16.) Paſcb. 14 Fac. Winchcomb 
= v. Pulleſton, Hob. 165. ſame Caſe, Ney 25, and 1 Brownl. and Goulds. 
= 164, the King's Clerk can claim the Profits only from his Inſtitution. 
= 2 _ So I conceive in all Cafes, when notwithſlanding Inſtitution and In- 
= 3 duction the Church doth remain void, for that the Inſtitution and In- 
2" &c. are ip duction are declared by Law to be 7þ/o facto void, the Profits from the 


Jace void. Time that the Church was void before ſuch Inſtitution, and after, go to 
the Perſon next legally inſtituted. (And when a Church notwithſtanding 
Inſtitution doth remain void, ſee Chap. 20.) But when the Admil- 


of | | ſion, Inſtitution and Induction of a Clerk to a Church are not abſolutely 
1 Voidance void, although that the Church afterwards through the Omiſſion of ſome 
nn Gy legal Duty doth become void, the Profits ariſing in the Vacation go to 


. 
r — 


legal Duty. the Perſon ſo admitted, Se. and from the Time of the Avoidance 
| through ſuch Omiſſion, to the next Incumbent, altho' the Perſon admit- 
ted doth ſerve the Cure after the Avoidance as Incumbent, (and when a 
Church by ſuch Omiſſion becomes void is ſhewed before, Chap. 15.) 
But whenſoever any Perſon doth receive the Profits of a Church when he 
hath no Title thereto, ſuch Perſon ſhall be ſubject to pay the Tenths due 
to the King ; ſo alſo to a Diſtreſs for a Rent-Charge, and to all other 
Charges and Payments which are payable out of ſuch Benefice, and that, 
from the Reaſon of his taking up the Profits thereof; and ſo ſhall every 
one that enters upon a Benefice without Inſtitution or other Title. But | 
neither the one nor the other may bring an Action of Juris utrum, 

or a Writ of Annuity, nor may he ſue for the Tithes, nor can he plead 
in Bar in a Quare Impedit as Incumbent in Poſſeſſion, as was ſaid Hill. 


9 Car. in The King and Priſt's Caſe, Jenes 339, 340. 
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| Cap.40. The Complete Incumbent. 5 ; 


Note, That although the Words in this Statute be in the Disjunctive, Uacant Be- 
preſented, inſtituted, inducted or admitted; yet I conceive that a bare "**%: 


Admiſſion, which is that Act by which the Ordinary doth approve of a Fa io AL. | 
Clerk preſented to him, as fit to ſerve the Cure, is not here to be under- miſton is ſuf. 


ſtood, as if ſuch Admiſſion alone was ſufficient by this Statute to give the 5 


Clerk the Profits of the Vacation; for then the ſame may be ſaid of being Profits of the 
only preſented, but is added with reſpect to thoſe Preferments, which are not tion. 
taken by the way of Inſtitution and Induction; and ſo is not here to 
be taken in its general, but reſtrained Signification with reſpe& to ſuch 
Preferments only; and probably it may be thought, that where a Perſon 
is to be made complete Incumbent of a Church by the Way of Preſen- 
tation, Inſtitution and Induction, the Words preſented, inſtituted, induct.- If the Words 
ed, in this Statute, ſhall be taken in a Copulative Senſe ; ſo that the new mag 1 . 
Incumbent to give him a Capacity to ſue for the Profits of the Church 3 
ariſing in the Vacation, muſt be as well lawfully inducted as inſtitu- 
ted; and it is doubtleſs the ſafeſt way to get Induction before any Pro- 
ceedings at Law be for ſuch Profits; yet it is reaſonable to judge, that a 
Clerk by Inſtitution only hath the ſame Right to the Profits ariſing in 
the Vacation, as to thoſe Profits ariſing after his Inſtitution; and by Coke, 
by Inſtitution he hath a Right to enter upon or take the Profits, though 

not to ſue for them. Hztchin and Glover's Caſe, Paſch. 13 Fac. 1 Noll's 
Rep. 227. Alſo by Inſtitution a Church is plena & conſults, and a Perſon 
is then ſaid to be promoted to it; and beſides, the Profits of the Vacation 
are given by this Statute towards the Payment of the Firſt Fruits, which 
are due upon Inſtitution, and before Induction, by Stat. 26 H. 8. c. 3. 


But if Inſtitution before Induction ſhall be faid to intitle a Clerk 7; Inſtitution 


to ſuch Profits, ſo that he may take them, or diſcharge the Payment will extend 
thereof, though not to ſue for the ſame; a farther Queſtion may be 2 fle 2 
made, whether the fame ſhall he extended to Benefices which are of the che 29 
King's Gift, diz. Whether a Church be ſo filled by Inſtitution upon the Gift. 
Preſentation of the King, or of an Uſurper, to a Benefice of the King's 

Gift, as to intitle the Party inſtituted to the Profits of the Vacation, 

and to charge him with the Payment of Firſt Fruits, c. becauſe the 

Church is not ſo filled by Inſtitution only againſt the King, but that the 

King may, when he pleaſeth, before Induction preſent to his own Bene- 


fice, upon his own, or an Uſurper's Preſentee to the outing of him. 


As to which Queſtion I think rather, that ſuch Clerk is intitled And it frems 


to the Profits ariſing in the Vacation, and is chargeable with the Pay- it may. 
ment of Firſt Fruits, &c. yea, although that the King ſhould actually 

out him by preſenting another Clerk before his Induction, for tho' 

the King hath ſuch Prerogative, that he may before Induction preſent 
another Clerk to the outing of his own Preſentee, or an Uſurper's, with- 

out being put to his Writ for the Removal of them ; yet I apprehend, 

that the Church in ſuch Caſes is filled by Inſtitution alone as to other 
Purpoſes: Firſt, I ſuppoſe that it will be granted, that ſuch Clerks 
have the Cure of Souls by Inſtitution, and may not be interrupted in : 
ſerving the Cure, even as Clerks of other Patrons being only inſtituted, elſe 

the Cure is not actually committed to them, and to ſuch when inſtituted (as 

well as to other Clerks) the Biſhop faith, Accipe curam tuam & meam; and 

they may (even as others) be puniſhed by their Ordinary for the Neglect 

of the Cure, &c. before Induction, even by Deprivation. And if ſo be, 

that they may be deprived, it muſt be of that they were intitled to be- 

fore ; therefore it ſeems to follow, that the Preſentee of the King, or of 


an Uſurper upon the King's Right, hath the ſame Intereſt in the FIPS, 
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de upon any other private Patran's Preſentment hath, or is ſubject to. 


d and Right hath Right to the Profits of the Church during the Vacation, hath his 
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The Clergy- Maus Law: Or, Cap. 40. 
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Uacant Be⸗ and is ſabjet to the ſame Charges ads Payments, which a Clerk inſtituted 


How a Farther it will appear, that a Church of the King's Gift is full by 
Church of  Toftitution as to all Purpoſes" but - againſt himſelf, if -we- conſider, that 
Gif wy by the Inſtitution of another Clerk upon the Preſentment of an Uſurper 
Toftitution. to the ſame Living to which the King's Clerk is inſtituted, is a Superin- 
ſtitution, and ſo void, and makes no Uſurpation upon the King, al- 
though that Induction alſo thereupon be had; alſo if a Clerk being 
poſſeſſed of a Benefice with Cure, doth after take a Church of the 
King's only by Inſtitution, (Diſpenſation not intervening) his firſt is 
void thereby, and if ſuch Inſtitution alone be ſufficient to void a for- 
mer full Church, it muſt be ſufficient to make a void Church full, ſaving 
in the Caſe of the King's Prerogative, and ſo ſeems to have all the Effects 
which Inſtitution in other Caſes may be ſaid to have, viz. until the 
King's Preſentment comes. And ſo the Caſe of a Preſentee to a Living 
of the King's Gift taken only by Inſtitution, ſeems to be like the Caſe of 
him that by Uſurpation is preſented, inſtituted and inducted to a Bene- 
fice, who until a Recovery is had, and the Clerk of the Recoverer inſtitu- 
ted, is Incumbent to all Purpoſes: Or it may be ſaid to be like the Caſe 
of him who is collated and inducted by the Uſurpation of the Ordinary, 
who thereby is Incumbent to all Purpoſes, that is, hath Right to the 
Profits in and after the Vacation, and as I conceive is obliged to pay 
Firſt Fruits; and yet if the true Patron's Clerk be received by the Ordi- 
8. nary, his Incumbency ceaſeen. V 
What Reme- By the ſecond Clauſe of this Statute as here ſet down, the Clerk that 


by 5 bond Remedy given him, if upon reaſonable Requeſt made they be not rendred 


Clauſe of the to him, or Satisfaction for them, which Remedy is not only againſt Arch- 
* biſhops, Biſhops, Archdeacons and other Ordinaries, but alſo againſt all 
aand every other Perſon or Perſons, and therefore againſt any Lay-Perſon 
that ſhall take up ſuch Profits without Commiſſion of the Ordinary; 
and againſt any Clerk that ſhall take them up without ſuch Authority, or 

legal Title, as pretending himſelf to be Incumbent. :- Yet it the Caſe be, 

that the Ordinary hath ſequeſtred the Profits of a void Church, and hath 
given Commiſſion to the Church-wardens, or other Perſons to take them 

up, and the Profits be taken up accordingly, and remain in ſuch Perſons 
Poſſeſſion until a new Incumbent is made, to whom the Church-wardens 

or other Perſon will not render them or their Value, it may be doubted 
whether the Action for them may not be brought by the new Incumbent 
againſt the Ordinary under whom ſuch Perſon acted,” and not only againſt 

the Church-wardens, or other authorized Party, theſe being but as the 
Ordinary's Servants, and to give an Account to him, and to ſue for them 

(if need be) in the Ordinary's Name, (For ſuch Sequeſtrators authorized 

by the Ordinary, may ſue for Tithes, and other Profits of the Church if 
detained, in the Spiritual Court at leaſt, if not at Common Law : But 
ſuch Suits are generally brought in the Name of the Ordinary, or his 
Vicar General, &c. at the Relation of the Sequeſtrator.) For if the 
Ordinary in reſpect of his Miniſters or Servants, be not chargeable, I 


5 do not ſee how he ſhould be chargeable at all, in regard that it can- 


not (nor could it by the Makers of this Statute) be preſumed, that an 
Archbiſhop, Biſhop, Cc. would take them up in their proper Perſons, 
but that they would order ſome Perſon under them ſo to do, who 
ſhould anſwer them to him, or in his Name to the next Incum- 


bent, to whom he became by his Commiſſion anſwerable for them; 
and 
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and if the Party appointed by the Ordinary be by this Statute chargeable, 
from the Reaſon of his taking up the Profits, and his Accounting for 
them to the Ordinary, from w he received his Commiſſion and Au- 
thority, be not a ſufficient. Diſcharge to him, it cannot be Reaſon that he 
pay them, or the Value of them, to the Ordinary, for that he is ſtill the 
Perſon that took them up, and may remain liable to anſwer for them. 
Upon which Doubt, for the Security of the Ordinary, and Benefit of new 
Incumbents, it ſeems to be adviſeable for the Ordinary to give his Autho- 
rity of taking up the Profits, and of providing a Curate (if need be) to 
ſome diſcreet Clergyman near the void Benefice, rather than commit it to 
Church-wardens, who are ſometimes. unreſponſible for the Profits, ſome- 
times ſell or diſpoſe them much under the Value, to them that ſhould pay 
them, or to others, and often againſt the Law imploy ſome unqualified 


Uacante. . / 
Weneficess' 


WON Ng 


— 
9 
. 
1 


Perſon to ſerve the Cure, and allow him ſo extravagantly, that upon the 
whole Account it frequently falls out, that Clerks have little or no Bene- 


fit by this Statute made in their Favour, but are ſometimes run in Arrear, 
as when more is paid for ſerving the Cure than the Profits do amount 


Though the Ordinary, or other Perſon taking up the Profits, be puni- 
ſhable by this Statute, if upon reaſonable Requeſt Satisfaction be not made 
to the next Incumbent; yet if any Pariſhioner hath not ſet forth or paid 
his Tithes, or if other Perſon hath not paid other Profits of the Church 
ayable by him or them to the Ordinary, or others commiſſioned by him, 


efore the Church be full of an Incumbent, (at which Time the Biſhop's 


Authority ceaſeth) I conceive, that ſuch Pariſhioners or other Perſons re- 
fuſing to fatisfy the new Incumbent, is not ſubject to the Penalty of this 


If treble Va« 
lue ſhall be 
recovered 
where a Pa- 
riſhioner re- 
tains his 
Tithes during 
the Vacation. 


4 
4 IT 
x 
* * 


Statute, viz. the treble Value of the Profits, but only to ſuch Actions for 


them which Incumbents may have for Profits ariſing after their Incumben- 


cy, although their Right to them is by this Statute ; becauſe, this Clauſe 
ſeems only to reach thoſe that do receive the Profits during the Vacation, 
and he from whom they are due, and who ought to pay them to the Or- 
dinary, or his Miniſters, during the Vacation, by retaining them cannot 
be ſaid to be a Receiver of them. 

If the Incumbent of a Benefice be put to ſue, either for any of the 


Profits of his Church received during the Vacation, or for ſuch as are not 


paid by any one, it is ſafe for him to recite this Statute in his Declara- 


tion, leſt it ſhould be thought not to be a general Statute whereof the 
Judges are bound to take Notice, becauſe it extendeth not to all the Spi- 


ritualty, viz, not to Biſhops; and alſo to aver, that he is the next lawful 


Incumbent, and that he made a Demand thereof, and the Non-payment 
of the fame, eſpecially if he ſue for the treble Value. 

From the third Clauſe of the Statute, as here ſet down, I conceive, 
that though the Ordinary or his Miniſters may detain ſo much of the Pro- 
fits they receive, as ſhall amount to pay him or them who ſhall ſerve the 


Cure his or their reaſonable Stipend, and for collecting the Profits, yet 


How ſafeſt 
for the In- 
cumbent to 
declare, 


that if the Ordinary or his Miniſter doth detain or allow upon ſuch 'Ac- 


count more than the new Incumbent ſhould think reaſonable, he may try 


it by Action at Law grounded upon this Statute. | 
Alſo if ſuch Parſon as did attend the Cure was not then twenty-four 


| Years of Age, or was only appointed by the Church-wardens or other Per- 


ſon, and not duly licenſed and admitted thereunto by the Ordinary or 
did not duly qualify himſelf according to the Statute 14 Car. 2. c. 4. 1 con- 
ceive neither the Ordinary nor his Miniſter may detain any*Part-of the 
Profits in reſpe& thereof, for that his Licence (he not being duly qualified) 
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Uacant 
 Wenefices, 


is void, Star. 13 Elig. c. 12, and Stat. 14 Car. 2. c. 4. and his Serving the 
Cure an unlawful Act. And if the Biſhop's Commiſſioner doth employ 
ſome neighbouring Miniſters that have Cures of their own, to ſerve ſuch 


Cure for the Time, without Admiſſion as aforeſaid by the Ordinary, I ſup- 


— 


As to the In- 
cumbent's 
Will of Corn 
ſowed on the 
Glebe, 


oſe that their Caſe is the ſame, although that they performed the legal 
Acts aforeſaid to ſettle them in their own Churches, and that alſo they 
may be queſtioned upon Stat. 14 Car. 2. cap. 4. if upon ſuch Occaſion the 
reading either of Morning or Evening Prayers in their own Churches be 


neglected. | | 
Note alſo, 'That if any other Perſon than the Ordinary, or ſuch as he 


ſhall appoint as his Officer or Miniſter to his Buſineſs, do take up the 


Profits aforeſaid, that he by this Statute is not allowed to detain any Part 


: thereof, upon the Account either of ſerving the Cure or collecting the 


Profits. | ; 
As to the next Clauſe about Incumbents declaring their Wills of Corn 


ſown on the Glebe, it is to be noted, that if an Incumbent hath ſown his 
Glebe, and his Church doth become void by Deprivation or Reſignation, 
and another be inducted, it is faid by Coke, in the Caſe of Meyl v. Euer, 
Hill. 11 Jac. 2 Bulſtr. 184. that the new Incumbent ſhall have Tithes of 
his Predeceſſor: And a Quære is made by Rolle, Whether there be not a 

Difference where the Incumbent dies before the Annunciation, and where 
he dies after? Hill. 11 Jac. B. R. per Cur. 1 Rolls Abr. 655, 656. The 
Reaſon of which 2y@re 1 ſuppoſe to be, from what is ſaid by Littleton, 


34 H. 6. 38. 6. viz, That if a Parſon die before the Feaſt of the Concep- 


tion of the Bleſſed Virgin, by the Law of the Church the Succeſſor ſhall 


have the Emblements as well of the Glebe as of the Tithes, which differs 


If the Fruits 
of the Vaca- 
tion be not 

ſufficient for 
the Stipend. 


from our Law, which makes no Diſtinction as to what Time of the Year 
the Dying happens to be in. Shy FA | 
As to the laſt Clauſe concerning paying for the Cure, if the Fruits of 
the Vacation be not ſufficient for it, it muſt be remembered what is be- 
fore ſaid, viz. That he who ſerves the Cure in the Vacation muſt be duly 
qualified, admitted, &c, otherwiſe, I ſuppoſe, the new Incumbent need 
not pay him, but may plead his Incapacity in Bar. So if one, pretending 
to be Incumbent of a void Church, doth cauſe a Clerk to be duly admit- 
ted to ſerve the Cure thereof as his Curate, and after the Intruſion being 


detected, the Church is filled, and the Curate imployed by the pretended 


Incumbent is not paid his Salary or Wages, I conceive that this Clauſe 


will not relieve ſuch Curate againſt the new Incumbent, although that the 


Caſe ſhould be, that ſo much of the Fruits did not ariſe in the Vacation 


as were ſufficient to pay his Salary : For this Clauſe hath Relation to the 
former; and therefore, as the former Clauſe doth. not enable any Intruder 
or meer Treſpaſſer to detain any of the Profits, either for him that ſerves 


the Cure, or for his taking up the Profits, but only the Biſhop and his 


But if ſuch 
Profits be ſuf- 
ficient, and 
not taken up, 


Miniſter, as hath beed faid ; ſo this Clauſe cannot well be thought to be 
added to relieve Intruders, by providing for the Payment of ſuch Curates 
as are ſet up by them with Deſign to injure the next Incumbent, and to 
fruſtrate this Law for whoſe Benefit it was made, but is ſtrictly to be un- 
derſtood to provide for ſuch Curate only as ſhall be appointed by the Or- 
dinary, in caſe the void Church ſhall be fo ſuddenly filled, that the Fruits 
that did ariſe in the Vacation were not ſufficient for the Payment of 
e 1 8 

But ſuppoſe that the Profits that did ariſe in the Vacation were ſufficient 
to pay the Curate's Stipend, yet becauſe no one did take up ſuch Profits, 


they remain in the Hands of thoſe from whom they were due, and the 
8 | Curate 


* 


—_— 


Cap. 40. The Complete Incumbent,  aqz1 
Curate is not paid before a new Incumbent enters; yet I conceive, although Uacant 
the Words of the Statute may not, ſtrictly taking them, reach this Caſe, Benefices. 
that yet by an equitable Conſtruction thereof the Curate may be relieved 

againſt the new Incumbent, | | 

Notwithſtanding this Statute, upon the filling of a void Biſhoprick, not Kiog © have 
the new Biſhop, but the King, by his Prerogative, hath the Temporalties the Tempo- 
thereof, from the Time that the ſame became void, to the Time that a erg od 
new Biſhop ſhall receive them from the King, and the-Perſon or Perſons 2252 "hf 
that execute the Power of Order and Juriſdiction have the Perquiſites 
that happen by the Execution of ſuch Power, until the new elected Biſhop 
may by Law execute the ſame. And a Biſhop's 'Temporalties are all ſuch 
Things as the Biſhops have by Livery from the King, as Caſtles, Manors, 

Lands, Tenements, Titles, and ſuch other Certainties of which the King 3 
is anſwered during the Vacation; and the Spiritualties are all manner of ties, and 
Juriſdiction of Courts, as Granting of Adminiſtration, Proving of Wills, daes 3 
Granting Licences to marry, &c. and all ſuch Things as are managed by 
the Guardian of the Spiritualties, during the Vacation, are Spiritualties. 

Savil, Caſe rog. fol. 52. : 

And it hath been enacted, That the King ſhall have Eſcheats of $2. 17 E. 2. 
Lands of the Frecholders of Archbiſhops and Biſhops, when ſuch “ *+: 
Tenants be attainted fo2 Felony in Time of Gacation, whiles their 
Tempozalties were in the King's Hands to give at his Pleaſure, 
ſaving to ſuch Pꝛelates the Service that thereto is due and accu- 
ſtomed. Stat. 17 Ed. 2. cap. 14. Accordingly (the Temporalties being in 
Queen Elizabeth's Hands) a Copyhold eſcheated which was granted by the 
Queen, and it was held to be good. Paſch. 42 Eliz. B. R. Covert's Cale, 

3 Cro. 754. If a Biſhop making a Leaſe of Lands of his Biſhoprick, doth 
reſerve a yearly Rent to himſelf and Succeſſors, with a Proviſo therein, 
that in the Time of the Vacation of the Biſhoprick the Rent ſhall be paid 

to the Dean and Chapter, this Proviſo is void and repugnant, and ſhall not 

bar the King of the Rent. Paſch. 4 Ehz. 1 Anderſon, f. 9. Eyre's Caſe, 
Moor p. 51. Paſch. 5 Eliz. Ayer v. Ome, Dyer 221, 222. 4 Leon. 

I, 2. 5 | 

7 Though the King hath the Temporalties of a Biſhoprick during the 
| Avoidance, yet during ſuch Time Waſte may not be committed; to pre- 
vent which it hath been enacted, The Keeper, ſa long as he hath the Aging watte 
Cuſtody of the Land of ſuch an Þeir ſhall keep up the Pouſes, «© be commit- 
Parks, Warrens, Ponds, Mills, and other Things pertaining to * _— 
the ſame Land, with the Iſſues of the lame Land; and he ſhall de- 

liver to the Heir, when he cometh to his full Age, all his Land ſto⸗ 

red with Ploughs and all other Things, at the leaſt as he recefved- 

it. All theſe Things ſhall be obſerved in the Cuſfodies of Archbf- 
ſhopzicks, Biſhopzicks, Abbeys, Pꝛiozies, Churches and Dignities 


vacant, which appertain to us; except this, that ſuch Cuſtody ſhall 

not be ſold. Stat. 9 H. 3. cap. 5. And after it was enacted, Becauſe 1. 
that in the Petition of the ſaid Pꝛelates and Clergy it is contained, gang Bebe. 
that Eſcheato2s and other Keepers, in the Time of Uacation of Arch- tors doing 
biſhopꝛicks, Biſhopzicks, and other Pꝛelacies, have done great Waſte e. 

and Deſtrufffon in the ſame in Time paſt; We will and grant fo2 

us, and fo2 our Peirs, that at all Times from hencekozth, when 

ſuch Uoidances ſhall happen, that our Eſcheatozs and the Elchen⸗ 

tozs of our Þeirs, which fo2 the Time ſhall be, ſhall'entev -and 

cauſe to be well kept the ſaid Goidances, without doing Maſte oz 


Deſtruftion in the Panozs, u Parks, Ponds oz a 
5 nd 


, 
„ 
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The Clerg * Alen, 7 Law: Or, Cap. 40. 


Macant 
Benelices. 


PFower given 
to let the Va- 
cations of Bi- 
ſhopricks, 
&c. 


If a Biſhop | 


be attaint of 
Treaſon. 


— —-— 


And that they gell no Underwood, no pon in the Parks. 02 Mar- 
rens, no? fiſh in Ponds no? Free: Fiſhings, no2 ſhail rack noz take 
Fines of the Tenants free no2 bond, but ſhall keep and ſave as much 
as pertaineth to the ſaid Goldances, without doing Parm, oz any 
manner of Oppzeſſion. And if the Dean and Chapter of Churches 

Cathed2zal, Pziozs, Subpziozs, Jrtozeſſes, Subpziozeſſes, and Co- 
vents of Pꝛelacies, Abbies, 02 Pꝛioies, whole Uotdance pertaineth 
to 11s and our Þeirs, will render to us and our Þeirs the Galue ok 


the ſaid Goidance, as other will reaſonably yield, then the Chancel⸗ 


lo: and Treaſurer ſhall have Power to let the ſaid Dean and Chap⸗ 
ter, Pꝛioz o: Subpzioz, Pꝛiozefs o: Subpziozeſs, and Covent, the 
ſaid Goidances by good and Sufficient Surety, ſo that they ſhall 
have the fame bekoze all other, yielding to us the Galue of _— 
üccozding as ſhall be found by Remembzances ok the Erchequer, oz 
by Inqueſt to be taken upon the ſame, if need be, without making 
Fine. And in cale they will not acco2d to yield to the Galue, no2 
find ſuch Surety, then the Chancelloz and Treaſurer ſhall cauſe to 
be oxwained the good P?efervation of ſuch Uoſdances, by Eſcheatozs, 
02 other ſufficient Keepers, to anſwer the King of that to him per- 
taineth reaſonably, without doing Taſte oz Oceſtruftion, oz other 


Thing which map turn in Oiſherilon of the Churches whereof ſuch 


Goldances ſhall happen. 

Item, Wholly to ſhew the Aﬀetion and Good: will which we® have, 
that that pertaineth to God and Þoly Church be ſafely kept without 
Caſte oz Deſtrution, o2 Impeachment to be made thereof by us oz 
our Miniſters, we will, and by theſe pꝛelent Letters do grant full 
Power to our ſaid Chancelloz and Treaſurer, which taking to them 
other of our Council fuch as to them ſhall ſeem beſt to be taken, 
by good, Inkozmation of Remembeances of the Exchequer, and other 
Inkozmations as to them ſhall ſeem beſt, ſhall let the Uacations of 
Archbiſhopzicks, Eiſhopzicks, Abbacies, Pylozies, and other Þoules, 
which Goidances pertain unto us, to the Dean and Chapter, Pzi⸗ 


02 02 Subp2io2, P2iozels oz Subpꝛioꝛels, and Covent, to yield a 


Certain of every Goidance by the Pear, Quarter oz Month, during 
the Uacations, accozding as to them ſhall ſeem beff, without ma- 


king any Fine. So that no Eſcheatoz, noz other Miniſter, in the 


Time of Uacations ſhall Have Cauſe to enter oz meddle to do any 


Thing which ſhall be in Pꝛejudice of the Churches whereof ſuch 
Cloidances ſhall happen; ſaving to us and to our Heirs the Knight 
Fees, Abvowſons of Churches, Elcheats, Mards, Warritages, Re* 
liefs and Services of the ſaid Fees. Jn Witneſs whereof we have 
made theſe our Letters Patents, dated at Weſtminſter the Sirteenth 
Day of April, the Fourteenth Pear of our Reign of England, and the 
Firſt of France. Stat. for the Clergy, 14 Ed. 3. £80 4&5 +. 

And it is ſaid, that the King's Grant of the 1 of a Biſhop- 
rick in the Life of the Biſhop is good. Fenkins, Cent. 5. Caſe 44. Pp. 210. 


But though, if a Biſhop be attainted of Treaſon, the King ſhall have his 
Temporalties in Jure Corong, But a Biſhop having to him and his Suc- 


ceſſors Bona Felonum de je, commits Treaſon, and then the King makes a 
Grant to the Almoner of Felons Goods, then the Biſhop is attainted ; 


H. the Biſhop's Leſſee for Years, is Fel de e; in this Caſe, not the Al- 


moner, but the King, ſhall have this Leaſe ; for the King's Grant after the 
Treaſon committed, and before the Attainder, was before the King had. 
any Right, which accrued to him by the Attainder only, ſo was but as a 

I I remote 
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remote Poſlibility ; in the King at ho Time of = FM not grantable. Uacant 
But Quære, Inſomuch as the Attainder hath Relation to the Time of the we ng 
Treaſon committed. Dyer 107, Jenkins, Cent. 4. Caſe 11. Hughes Abr. 

959. Note, That it is agreed in the Caſe above, that if a Biſhop be at- 

taint of Treaſon, the King ſhall have the Forfeitures of the Lands of the 
Biſhoprick during the Life of the Biftpp ly; See the Statutes 26 H. 8. 
ce b. 13. * 1 C7 1 
When a new Biſhop is made, he may not de Jure before his Conſecra- when a rew 
tion claim the Temporalties of his Biſhoprick, although that ex gratia Biſhop may 
the King by his Letters Patent may grant them unto him after his Con- . 
firmation, and before his Conſecration, and the Grant then made is good: ties. 
But after that he is conſecrated, inveſted and inſtalled, he may ſue for his 
Temporalties out of the King's Hands by a Writ de Reftitntione Tempo- 
ralium, directed to the Eſcheator. F. N. B. 169. Yet upon ſuch Writ the 
Temporalties are not de Jure to be delivered until the Metropolitan hath 
certified rhe Time of his Conſecration, although that the Freehold of the 
Temporalties be in him by the Conſecration. 38 Ed. 3. Godbolt. Parſon's 
ae cap. 1. Quere, If ſuch Certificate be er e enen Tranſla- 
tion ? 

Having fore ſhewed what Charges Incumbents are liable to, and ought 1 
to allow when they enter upon their Benefices, it will be neceſſary to ſhew Temporal 
what other Temporal Charges every Perſon, in reſpect of his Tithes and 96 
Glebe, is liable to. By the Common Law, Spiritual Perſons are exempted Sc. are "Sol 
from Toll, Murage, Pontage, and Cuſtoms for their Eccleſiaſtical aa, eee 
or other Things by them boug ht for their neceſſary Subſiſtence, which ap- 5 85 =” 
pears. by the Regiſter of Writs 260. and Fitz, Nat. Br. 228. But what- Glebe. 
ever Privilege or Exemption Clergymen had at Common Law, yet they, 
both in reſpect of their Tithes and Glebe, are liable to all Charges impoſed 

by Act of Parliament; They are to contribute to Watch and Ward, to Re- 
pairing of the Highways, and may be rated or taxed by the Commiſſioners 
of Sewers; they as well as Laymen are chargeable to the poor maimed 
Soldiers or poor Priſoners, Conſtable Rates, and ſhall contribute towards 
ſatisfying for a Robbery committed within the Hundred, and all other pub- 
lick Charges impoſed by Act of Parliament; and that hath been reſolved 
upon Debate, as Hale Chief Juſtice ſaid before all the Judges, Trin. 27 
Car. 2. in the Caſe of Web v. Batchelor, 3 Keb. 476, 507. and 1 Ven- 
tris 273. 2 Leving 139. Trin. 25 Car. 2. Dominus Rex v. — 
Keble 255. | Degg's Parſon's Counſellor 277. Callis Lecture on the Sta- 


tute of Sewers 230, 232. Mich, 1649. Harwood v. Payte, Stile 161, 162. 
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Leaſes, 


What Eftates Eccleſiaſtical Perſons might have 
made at Common Law, and how their Power 

1s inlarged or leſſened by Atts of Parliament, 

and the ſeveral Acts of Parliament relating 
thereunto. W e 

F a Clergyman's being legally poſſeſſed of an Eccleſiaſtical Dene, 

being legally the Effect is not only that the Lands and other Profits of the 

poſſeſſed my Church are veſted in him, ſo that he may enter upon and convert the 


he tente fame to his Own proper Uſe, but alfo that upon ſuch Induction or Poſ- 


and Profits to 
others. ſeffion only, and not before, he may let and diſpoſe of them to others, 


and that not only during his own Incumbency, but in ſome Caſes to bind 
the Succeſſors alſo. That this is an Effect of a legal Poſſeſſion or Seiſin, 
will be evident from many Caſes hereafter mentioned: As firſt, King Ed- 
ward the Sixth having by his Letters Patent appropriated a full Church 
to a Biſhop and his Succeſſors, to hold the ſame after it ſhould become 
void, the Biſhop made a Leaſe by Indenture for forty Years, to commence 
from the Time that the ſaid Parſonage ſhould come to the Hands of the 
ſaid Biſhop or his Succeſſors, by the Death of the Incumbent or other- 
wiſe, (which Leaſe was confirmed by the Dean and Chapter); the Biſhop 
and Incumbent being dead, the ſucceeding Biſhop entred, and made a new 
Leaſe. The Opinion of all the Juſtices in this Caſe was, that the firſt 
Leaſe was void, for that the Leſſor had no Right to, or Intereſt in the 
Parſonage appropriate during the Life of the Incumbent, who ſurvived 
him, and who alone was ſeiſed of it for his Time. The like Caſe was 
after in the Chancery between Fob/on and Michael, and was referred to 
Dyer and Welſh, Juſtices, who determined it according to the ſaid Opi- 
nion, Mich. 7 & 8 Eliz. C. B. Dyer fol. 244. See Rector of Chedding- 
ton's Caſe, 2 Co. 15 5. And ſo it was held by all the Juſtices, that the 
Grant of a Prebendary before his Inſtallation (which gives the Poſſeſſion) 
was void, and did not charge the Prebend. Trin. 20 Ehz. C. B. Hare 
and Buckley, Phwden 529, And the like Law is ſaid to be in the Caſe 
of a Dean and Chapter, becauſe during the Life of the Incumbent they 
have nothing in the Rectory, the Appropriation not being executed, nor 
executable, but by their Entry after the Church becomes void. Mich. 18 
S 19 Eliz. C. B. Grendon v. The Biſhop of Lincoln, Plowden 500. b. 
What Eſtates But what Eſtates Churchmen at this Day may make to others of their 
COR 4 Poſſeſſions, comes now to be declared: In order to which, for the bet- 
2 Sug ter apprehending thereof, I ſhall firſt remember what Eſtates they might 
may make to anciently have made, before their Power in this Reſpect was either inlarged 
_ _ or leſſened by Acts of Parliament. In brief therefore, all Eccleſiaſtical 
' Perſons had in former Times as full Power and Authority to leaſe, grant 
or alien, any or all of their Eccleſiaſtical Eſtates of which they were 
ſeiſed in Fee, as any Perſon ſeiſed of a Temporal Eſtate in his natu- 


ral Capacity then had, or as yet hath; that is, if the Grant made by 
2 a ſole 


a 8 
— — — — — 


1 88 . | 
* . 0 . „ —Nẽõ)- . fc; dnt amp.1>. * * 9 — — — 
* 
* — : 8 a : My * 
19 A 
4 6 SHCUMPBERt.. | 
% > 7 e r - " : * 1 * * 
3 * W * . * - a . : * * * AP 0 , 4 
. e | [4 ” 
3 OE 2 7 2 * — o * 
* — 


* „„ e 
l. 
- , . 
3 : 4 „ 1 % | LIN < 
ll . 
7 * 
r 


a ſole, Corporation was with the Conſent of others, whoſe Confirmation Church Lea- 
was in ſuch Caſe neceſſary. For though Deans and Chapters, Maſters and ſes . 
Fellows of Colleges, Maſters and Brethren of Hoſpitals, and ſuch like * 
Corporations aggregate of many, might of themſelves alone, without the 
Conſent or Confirmation of any, have made long Leaſes for Lives or Years, 
or Gifts in Tail, or Eſtates in Fee to others of their Poſſeſſions, according 
to their own Wills, yet Biſhops, Deans, &c. ſeiſed in the Right of their 
Biſhopricks, Deaneries, Cc. ſo Archdeacons, Prebends, Parſons; . Vicars, 
Sc. if they made the ſame Grants, muſt have had the Conſent and Con- 
firmation of others that had Power of confirming in that Behalf, and then 
their Grants were as good as the Grants made by aggregate Corporations. 


But the Law, as to the Capacity of Clergy-men with reſpect to their E- 


. 
2 


ſtates, is at this Day much altered, viz, by ſeveral Statutes, and the firſt 


: | ; 


of them is 32 H. 8. c. 28, and in theſe Words following. 
Ahere great Number of the King's Subjects have heretofo2e taken 
Leaſes of Lands, Tenements, and other Þerevitaments, fox Term 
of Pears, and divers of them fo2\Term of Lives, and have given and 
paid great Fines and great Sums fox the ſame, and alſo have been at 
great Caſts and Charges, as well in and about great Reparations 
and Buildings upon their ſald Ferme, as otherwiſe concerning their 
faid Ferms ; vet notwithſtanding the ſaid Fermozs, after the Deaths 
02 Reſignations ot their Lefſo2s, haue been and be daily with great 
Cruelty expulſed and put out of their ſaid Ferms and Takings-by the 
Heirs oz Succeſſo2s of their. ſaid Leſſozs, oz by ſuch Perſons as have 
Intereſt therein after. the Deaths oz Reſignations of their ſaid Leſſozs, 
y reaſon of pu Gifts of Entail, o2-fo2 that the Leſſozs had nothing 
in the Lands, Cenements, oz other Þereditainents, ſo letten at the 
Time ot the Leales thereof made, but only in the Right of their 
Wives, oꝛ ſuch other like Cauſe, to the great Jmpoveriſhment, and 
in manner utter undoing of the laid Fermozs: Fo2 Refozmation where⸗ 
of, be it o2dained, eſtabliſhed and enafted by the King our Sovereign 
Lozd, the Lows Spiritual and Tempozal, and the Commons in this 
pꝛeſent Parliament aſſembled, and by Authozity ok the ſame, That all 
Leaſes hereafter to be made of any Panozs, Lands, Tenements, oz 
other Þereditaments, by Writing indented under Seal fo2 Term of 
Pears, 02 foz Term ok Life, by any Perſon oꝛ Perſons, being of full 
Age of One and twenty Years, having any Eftate of Inheritance either 
in Fee-ſimple o2 in Fee-tail in their own Right, 02 in the Right of 
their Churches 02 Wives, oz jointly with their Wives, ok an Eftate 
of Inheritance made befoze the Covertare oz after, ſhall be good and 
effetual in the Law againſt the Leſſo2s, their Wives, peirs and Suc- 
ceſſoꝛs, and every ot them, accowding to ſuch Eſtate as is compiled 
and ſpecified in every ſuch Indenture oz Leaſe, in like Manner and 
Fon as the ſame ſhould have been if the Lefſozs thereof, and every of 
them, at the Time of the making of fuch Leaſes, had been lawfully 
ſeiſed of the ſame Lands, Tenements and Þereditaments compꝛiſed 
in ſuch Jndenture, of a good, perkeck, and pure Eſtate of Fee-ſimple 
thereof. to their own only Ales. 
- Pzovided always, That this At, oz any Thing therein contained, To what 
tail; not.extend to any Leaſes to be made of any Banozs, Lands, L=©, Nei 
Tenements, 02. Þereditaments being in the pands of Fermoz oz . cena. 
Fermoꝛs by Uertue of any old Leaſe, unleſs the ſame old Leaſe be er- 
pired, ſurrendered, 02 ended within one Pear nert after the making of 
the laid new Leale; noz ſhall extend to-any Gzant to be made ok any 
3 n Reverſion 
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Church la. Reverſion of ange Baners, Lands, -Tettemerits,"07" Vecevfrainthts, 55 
* 


bon to any Leaſe of any Manoze, Kunde, Tenemeftts, dt Perev(ti 


ments, which have not moſt-commonty been letten to Ferm, oz ot! 
ctipfed by the Fermoꝛs thereok, bythe Space ok Twenty ears next 
befo2e ſuch Leaſe thereof made; noz to any 'Leafe to be made with- 
out Jmpeachment of Waſte, no2 to any Leaſe to be made above he 
Number of One and twenty Years, oz thixe Lives at the matt, 
from the Dap of making thereok. And that upon every ſtich Leafe 
thece be: reſerved Yearly during the lame Leaſe, due and payable 
to the Leſſs2s, their peirs and Succeſſozs, to whom the lame Lands 
ſhould. have come after the Deaths of the Leſſozs, ff no Leaſe 
had been thereof made, and to whom the Reverſion thereof tall 
appertain, accozding to their Eſtates and Intereſts, ſo much early 
Ferm oz Rent, oz moze, as hath been 'moſt accuſtomably plelden 82 
paid foz the Banos, Lands, Cenentents, and Hereditamentg do to be 
letten within Twenty Pears next betoze fath/Leaſe thereok made; and 
that every ſuch Perſon and Perlans to whom the *Reverſioin of ſuch 
Manos, Lands, Tenements, 02 Hereditainents; ſo to be letten ſhall 
appertain, assis afazeſatd,” after the Deaths al ſuch Leſſ928 92 their 
Deirs;; (hall and may have ſuch like Remedy, Advantage es all In⸗ 
tents und Purpoſes: agatnſt the Leſſees therbot; heit Exettitozs and 
' Lees, as the ſame:Leſſoz aud o mighe have bad Ls the lame 
e kes. Mine 5 SN | 34 4 "7 0-4-9 G! IOLI T3131 EG 
How to the +. zobided alſo, That this At ertend not to give any Liberty t 0 


Leaſes ol Ppamer to any Perſan oz Perfons to taue any! moze Ferms, Les 


Vin. 0) Takings ok any Manozs, Lands; Wenements, az other peredich 
ments, than he oz they ſhould oz might ſawfdly: babe done bekoze the 
making of this Af; noz extend ta any Liberty ö Power to any Par- 
ſon oꝛ UGicar ot any Church o; Utcarage; koꝛ to mate any Gait 
Gant of; any ok their Meſſuages, Tands, Tenemetits;*Tythes; 
fits; oꝛ Hereditaments, belonging to their Churches of Aſtariges, 15 
ther wile, aꝛ in auy ather Manner than they ſhonld oz? might have done 
bekoze che making of this Ac; any Thing colifiiriov' in this Ack to the 
contrary notwithſtanding. Stat. 32 H. 8. e, 28. 190730 20077 5 


That this is As to this Statute it may be noted, that the ſame. is 18 endblitie" gtatute; 


an enabling 


Senne os for whereas before the making thereof no ſole Corporation could have made 
ſole Corpo- any Gift, Alienation, or ſo much as Leaſe for Vears or Lives to bind their 
ration. Succefſors, without the Aſſent or Confitmatibn of others Ne Titeroſt. 
Tran: In Jac, C. B. the Biſhop of Salishuty's, Cad, 10 C. 60. By!this 
Statute any Perſon that is el of an Eſtate in Fee-ſimple 1 in the Ri ht 
of his Church (Parſons and Vicars excepted)! are enabled to make Leaſes 
for Three Lives or One and twenty Years: of their own ſingle Authority, 
without any! Confirmatidn; Reſpect being had! to tlie feveral Qüakfications 
therein mentioned. Yin. 21. Elix. \Fox vi Collier, Moor 1009. And thoſe 
that in the Intent of this Statute are ſaid to he (ſed of an Bftate in Fe- 
fimple in the Right af their Churches, are only Biſhops, who are ſeiſed 
in the Right of their Biſhopricks, Deans ſeiſed of their ſole Poſſeſſions 
in the Right of their Deaneries, and ſo Archdeacons, Preberidaries; and 
all other ſple Corporatiens) except Parſons and Vikars; Gr. they byra ſpe- 
| cial Proviſo are excepted out of the Statute; for though 4 Prebend, Ge. 3s 
not ſeiſed in Jure Hccleſa, hut Prebindd; Gt. yet beciuſe Pürfons and 
Vicars are eſpecially: excepted; and none others, Prebends, Sc. are Within 
the Statute even as. Biſhops:; and Popham'{aid in Dr. Dale's Caſe that for 
an Hou! near Paul's it was! ä and had deen twice 3 
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e bis e and Feine Haid, Wat Fagan the Caſe of 3 
1 Piestbrer of a. Cute J Ec B. For and PHchzr's Cile, GAY 
4e Fr. Mik hb. 3 6 & 37 Blz. B. R. 2 he v, Mar," 3 3 Croke N 

385 But t Inſtitute 3,0 is to the contrary; Meh: 1 5 Car. 2. 5. R. 

Be Leſſot de Strode v. Doctor Dale, 1 Levinæ 1 12. Where tis ſaid, 
that à Prebend is (cifed in the Right of bis Church Within the Words 
4h" the Sthtate 3 H. 8. 89 9 Was. it achüdgech in the Cafe 
of 3"Chancelfor, and! of i Preventor, By : Tetfon theſe were but” Offices 
ant Nittes of Dignity atfleFed tc the Frehendaries; but it was then fac 
e Joſticc, 1 he did nor rethember that it had Been” ſo adh hudged 

\ the Cafe of 4 Trexurer: 'Mreh; 1's Car. - ob „3 

e Keb. 576. Wb as to the Cafe of a Precefitor, it Was faid by . 
"in! the, fache Ca "that it; tft , 7 4" Hoſe Who are in of an . 

N e Fbundgtions. 1 Levinz 173. 

. 06" and” Chapters, Rough they be 
I this 78' ho ebabling Statute ; for ſuch, 

> chi ne of the 19755 Paft. of er, wicht. bade made any Leaſes 
or. rants of t eir Eſta tes. without e before this Statute Was ; 
mage ang Fill. ** ag Starutes ch e rained, might have done ſo 

e this Statute being Kübel ok Fe Aud got at all teſtraining 

them. And tho ugh by this Ah Hle Corp poration before mentioned 

could not, „ Mg Confert and ran 10 ſons "of athers, have made Leaſes 

for above Three Lives or Ohe Aud, Tent fy, pang "yer with Confirmation 

they Thigh 0 have, made Ibnget 11 .or Jabfolutt C ; Alienations, of any. « of | 2 

theit. * uni other Statates id reſtrain th em. 5 
0 4 r 15 training "of. dps 0 ag5 the: Stents of WE «x 1 Ele. 19. 

101 | e 535 he; ite, Sunts, Feoffments, 15 

ud other if Ok pace 1 ee from the fitſt Day of this hops 

12 5 Harligment, had, mane, 6 5 n 02 tu be had, in 
alk, o: ſliffered, "bp Alb Arkhbithoß 02.7 lſhap, of 0p 9954 5 Ny 

tes, Panos, L Lame,” Eegeinents, 6 9 0090 er. neuts,” 

1Partel-of 0 eaibrr of his Atchbich Wattk a7 2 155 a 1 

1 a 02, bet ging. toany of the 175 miy,Pexton (other tha 
to the Queen, her Heir: gz. Jutceſſozs) whereby 75 Eſtate ſhould 

o2 might pals krom the Archbiſhop, oz Biſhop 6 qu foꝛ Term of 
pray nd Fa a ald, Chzee, tives, 1 Oro me as 155 Leaſe, 

155 Fil ia "whete tiÞ Fra the id ru Auer 

pit 02 il al papabl 0 dürkng 15 " 2 

erm of Bie and po ity thall be eure vir | 


any Law, Fulton, Kc. "notwithſtanding. 
But this Statute eaving Biſhops to their Ger Power of gr apting. to Of little Ef. 


the Queen, her Heirs and Socceſſors, took little Effect, for that many, a. 
ſtates were granted to the Jucen upon, Deſi ign that the Queen ſhould 
grant them over to others, and therefore, the Statute of 1 Jac. 0. 3. for 
the reſtraining of Biſhops was made, "which 7 1s as followeth. 

Thereas all the Archbihopzicks and Bilhopzicks within this Realm gane Re- 
of England were in auctent Times kounded by his Pajeſty's moſt 1 v. ;. 
noble Paogenitozs,. Rin 98 of this Realm, and in reſpeck thereof | 
his Majeſty is lawful bind rightful, Patron of all and rp of the 

kame; and where alſo. by the Laws and Statutes ok this Realm, 

no Archbichop 62 Biſhop can make; any Conveyance, Allurance, o 

Eſtate whatſoever, of any Ponours, Caſtles, Manozs, Lands Te. 
nements, oz Þereditaments, Parcel, of, the Poſſeſſions. 'of his Arch: 
viſhopatck 02 „ 02 united, appettaining 02 belonging to 
| - any 
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To prevent 
ſuch Grants, 
&c. to the 
King, his 
Heirs or Suc- 
ceſſors. 


Theſe Sta- 
tutes are 
meerly re- 


Biſhop's Lea - 
ſes, & Ca 


_ En. WW. Term of One and twenty Pears oz. Thee Lives, with ſuch Reſer- 


hereafter to avold all Suits and Jmpoztunities koz oz concerning any 


ſtraining of 


any of. the lame, to any Subjex whatfoever, whereby any State 
ould oz might paſs from any Archbiſhop 02 Biſhop, at her than fo; 


vations. of Rent, and in ſuch Panner and Foun, as by the Laws 
and Statutes are p2ovided : His moſt excellent Majeſty underitand- 
ing that divers Perſons have with great Suit and Jmpoztunity 
ſought to fruſtrate the true End and Intent of the ſaid good Laws 
and Statutes. in that Behalf, of bis Chzüſtian and Pzincely-Plety 
and Care, minding ſo to patronize and p2otef the ſaid Poſſemons 
from Alienation oz Diminution, as that the ſame map, according to 


the true Intent of the . Founders, remain and continue in Succef- 


ſion to the Archbiſhops and Biſhops of this Realm, and their Succeſ⸗ 
ſozs, fo2 the better Maintenance ok God's true Religion, keeping of 
Þoſpitalſty, and avoiding. of Dilapidations, and thereby. fo2- ever 


of the ſald Poſſeſſions, hath out of his own meer and godly. Motion, 
and of his bleſſed Diſpoſition. fo2 the publick Good, without all 
Regard of any p2zivate Relpet, vouchſafed and is pleaſed, That it 


map be enafed and eſfabliſhed by his Majeſty, by and with the Aſſent 


of the Lozds Spiritual and Tempozal, and the Commons in this pꝛe⸗ 
ſent Parliament e 
And be it enaf#ed and eſtabliſhed by the Authozity of the ſame, That 
every Archbiſhop and Biſhop within this Realm, and their and every of 
their, Succeſſozs, ſhall be, from and after - the End of this pzelent 
Sellion of Parliament, fo2;ever wholly and utterly diſabled in Law 
to make, do, levy, oz ſuffer, any At 02 Aﬀs, Thing oz Things, 


of whereby, oz by. Beans whereof, aup of the ſaiv Honours, Caſtles, 


Manozs, Lands, Tenements, o: Þereditaments, oz any Part of them, 
02 any of them, ſhall oz may be altened, aſſured, given, granted, de⸗ 
miſled, charged, oz fn any. So2t conveyed to our ſatd Sovereign Lo2v 
Beit oz Succefſo2s : And that all Alienatſons, Afuran- 
tes, and Gifts, Gzants, Leaſes, Charges, and Conveyances, what- 
ſoever, from and after the End of this pzeſent Seffion of Parliament, 
to be done, ſtiffered, oz made to our faiv Sovereign Lozd the Ring, 
his Heirs oz Succelſozs, by any Archbiſhop o2 Biſhop, oz their oz 
any of their Succeſſo2s, of oz out of any of the ſato Poſſeſſions, oz 
bf oz out of any Part 92 Parcel of them, oz any of them, and all and 
every Confirmation and Confirmations of the lame, ſhall be from and 
after the End of this pꝛeſent Sefſion of Parltament utterly void and 
of none Effet, to all Intents, Conſtruitions and Purpoſes , any 


kozmer Law, Statute, Act, Ozdinance, oz other Matter o2 Thing to 
the contrary notwithſtanding. Stat. 1 Jac. c. 3. 


Theſe Statutes are meerly , reſtraining, ſo that although Biſhops might 
with the Confirmation of the Dean and Chapter have made any Leaſe or 
perpetual Grants, yet now with Confirmation they cannot alien or make 
other Leaſes than for Three Lives or One and twenty Years. If the Sta- 
tute of 32 H. 8. (of which Statute this of 1 Elis. makes no Alteration) 
which did under ſeveral | Limitations enable Biſhops to let Leaſes for 
Three Lives or One and twenty Years without Confirmation, had not been 
made before this of 1 Eliz. they could not by this have made any Leaſe to 
bind their Succeſſors without the Confirmation of the Dean and Chapter, 


(this Statute being meerly diſenabling;) and therefore, if a Biſhop doth 


make a Leaſe for One and twenty Years or Three Lives, according to the 
1 Eliz. yet if all the Limitations preſcribed by the Statute of 


Statute of 
AD mc e 


P 
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32 H. 8. be not duly purſued, as if it be not all in Poſſeſſion, or that the 2 Lea- 
8 


old Leaſe be not expired or ſurrendered within One Year when a new one WR 
is made, (which is not prohibited by the Statute of 1 E/:z.) ſuch Leaſe ſhalt © © 
not bind the Succeſſor, unleſs it be confirmed by the Dean and Chapter. 

Trin. 11 fac. C. B. the Biſhop of Salisbury's Caſe, 10 Co. 60. Trin. 21 


Elig. Fox v. Collier, Moor 108. Note, That this Statute 1 Eliz. is but * 


a private or particular Statute, and muſt be eſpecially pleaded, elſe the 
Court will not take Notice thereof. Hill. 3 Fac. Valentine v. Denton, 

2 Cro. 112. Trin.' 30 Eliz. B. R. Elner's Caſe, 5 Co. 2. ſame Caſe, 
Moor 253. 4 Co. Holland's Caſe, 76. 2 RolPs Abr. 466. But this Sta- 
tute being made only for the diſenabling Biſhops, another diſabling Statute 
was made to extend to all other Eccleſiaſtical Perſons, as alſo to Colleges, 
Sc. which is as followeth. | 


And koz that long and unreaſonable Leaſes made by Colleges, Deans — 4 


and Chapters, Parſons and Gicars, and other having Spiritual J20- tate extending 


motions, be the chiekeſt Cauſes of the Dilapidations, and the Decay of is 1 
CCIENAILTICA 


all Spiritual Livings and Hoſpiralities, and the utter impovertſhingof derten, as al 
all Succeſſozs Incumbents of the ſame; Be ft ena#ed by the Authozity to Colleges 


akoꝛeſaid, That from hencefo2th all Leaſes, Gifts, Gzants, Feoffments, © make long 


Leaſes. 


Conveyances of Eſtates, to be made, had, done oz ſuffered by any Ma- 3 Elis. c. 10. 
ſter and Fellows of any College, Dean and Chapter of any Cathedzal ; 
02 Collegiate Church, Maſter oz Guardian of any Hoſpifal, Parſon, 
Cicar, oz any other having any Spiritual oz Eccleſiaſtical Living, oz 
any Þouſes, Lands, Tythes, Tenements, oz other Hereditaments, 
being any Parcel of the Poſſcſſions of any ſuch College, Cathedzal 
Church, Chapel, Hoſpital, Parſonage, Uicarage, oz other Spiritual 
Dꝛomotion, oz any Mays appertatning oz belonging to the ſame oz 
any of them, to any Perſon oꝛ Perſons, Bodies Politick oꝛ Cozpozate, 
(other than fo2 the Term of One and twenty Years, oz Thee Lives, 
from the Time as any ſuch Leaſe 02 Szant fhall be made oz granted, 
whereupon the accuſtomed yearly Rent oz moze ſhall be reſerved, and 
payable yearly during the ſald Term) ſhall be utterly void, and of none 
Effet, to all Jntents, Conſtructions and Purpoſes; any Law, Cu⸗ 
ſtom, 02 Uſage to the contrary any Ways notwithſtanding. 

Pꝛovided nevertheleſs, and be it enafed by the Authozity afozeſatd, 
That this Act, no2 any Thing therein contained, ſhall be taken o2 con- 
ſtrued to make good any Leaſe oz other Sꝛant to be made by any luch 
College o2 Collegiate Church within either of both the Ciniverſities of 
Oxford and Cambridge, o2 elſewhere within the Realm of England, fo? 
. mo2e Pears than are limited by the pꝛivate Statutes of the ſame College. 

Pꝛovided always, That this Act ſhall not extend to any Leaſe herc- 
after to be made upon Surrender of any Leaſe heretokoze made, oz by 

reaſon of any Covenant o2 Condition contataed in any Leaſe hereto- 
foze made, and now continuing, fo that the Leaſe to be made do not 
contain mo2e Pears than the Reſidue of the Years of the fozmer Leaſe 
now continuing ſhall be at the Time of ſuch Leaſe hereafter to be made, 
192 any leſs Rent than is reſerved in the ſaid fozmer Leaſe, Stat. 


13 Eliz. cap. 10. | | 
Firſt note, that though this Statute hath general Words, And all others This Statute 


not to extend 


having any Spiritual oz Eccleſiaſtical Livings, &c. yet doth it not ex- i ions 
tend to Biſhops, becauſe it begins with others of inferior Order to them, 1 


and ſo thoſe general Words after ought to be ſupplied with Intention of 
other inferior, or at leaſt but equal to thoſe that are ſpecified before by 


Cote, Hill. 43 Elis. Gouldsborough 17 1. and fa it is ſaid, 13 Jac. Warren 
5 N v. Smith, 


1 


4 i: 
ES 
1 


oc KT A 
EY” r — e . 
8 4 — 3 We * 
1 2 F £7 ay” 2 * 3 * e 5 
af to 8 . 111 
8 * E 1 — 2 


= 3 : 3 
8 3 . r 
J 8 FCE 
. = 75 2 


— vmar — fare ei Eo Et I Ie OE DR een TN r NN — p 
EEE — : - 8 - . c _ 8 . e D 2 
- 8 p- 2 4 u 1 89 2 q 3. 2 2 3 Fe of r an . N 0 3 3 Y yy 2 8 Pp 
— — * iD. * 94,» 2 xa 4-52 (054 f 0 roi arr r Ie > 8 * 8 as; n 2 rg, A el a, — . b py S er my 1 5 0 N g r + 
r Int rs HERR r 2 BSW SY Ct dl oteers x —_— 2 * NN rr 8 . e 7 = 2 rr Ow FR - he Apr DI ERS r : — ; e C as ns ay TL. 5 
£ „ tier t; 7» . 8 * 1 7 . pa be — 4 . 3 S HIT a. ee BR ty, 3 n we r 2 . es chr le rr. n rr 2 . r . ä 1 . he th 8 POT $4 gu 

TE > Fas Jt A rr KT I Or ON 2 r . n 8 = S — Sb „ 4 . AIDE ES Ca Hart _— Fad 4 _ I 8 — TY PR ne ES — o 

rr AY r e On : 25 497 < Er, SE In Es 7. . RS — n 8 | 2 TY 4 —_ A WT F ; * 3 * . e C . 2 an Pardo Rn EX 

* D al : 5 —< T — = 2-14 TY wn RICE RS Roni ohne AS oe one Sr rr ccc be den * . . —— 8 2 e ä DOR [IE = * 8 5 
Cy OUR — and . — * > N = Les, go” — 2 — I SES 3 7 — 


4 BY . 
4 — 2 3 7 — — * wy 
> ah 4 5 1 8 5 . * 1 8 — — — cus * - 256277 "0 3X. 
rr er ts 2 . 2 — OR II RE IS — nr: = ERS — 
4 FFF S A poi — - - — 
— To — —_— 7 or = — —— - - — — 25 — . —wä ä — 
— . — | : 2 
* ——— — — — v— — = - — T . — = 


4 - _ . ey 23. Yu — - 4 : 
% N rr oe =_vy > yy c 


a ol 
=_ Py A 3 
D 
A * = U 
- 
— 
* 
a * 
1 8 25 * 2 Dn n — * * @ * 
— INES” A . ä — A OY” * . ky = Pte Fe, a n (= a4 N 4 * * A 
— — ya * — ů ů r 229 ann. cle. * 32 1 — 8 * th — IG lem 4. 
— 2 _—_—_—— > P P re ee oo IS De c a 
N >. — — DS, -4< — 17 * * * — —— — "—_— 
* 
us 
: * 
* 5 
l N - 


— 
E F 7 


Yew 5 tiny hs 


. 
CERT IS 


1 — : 
* * 
E 


of % 


——ͤ— —  — — 


— 


—— — <> — 


430 The Clergy-Man's Law: Or, Cap. 41. 


„ — 


Church Lea - v. Smith, or Magdalen College's Caſe, 1 Roll's Rep. 151, yet it bath been 
4 udged, that this Statute is a general Law, 4 Co, Dumper's Caſe, 20. 
Carter v. Dame Cromwel, &c. Savil's Caſe, 198. 1 Leon. 306. Trin. 
27 Car. 2. C. B. The Chapter of the Collegiate Church of Southnpel v. Biſhop 

of Lincoln, &c, 1 Mod, Rep. 204. | 
Tis Statwte Secondly note, This Statute hath always been conſtrued largely and be- 
2 con-, neficially, to prevent all Inventions and Evaſions againſt the true Intention 
arge. of it; therefore whereas the Statute ſaith, Maſters and Fellows of any 
College, be Ulege incorporate by the ſame Name, or by the Name 
of Warden and Fellows, or Warden and Scholars, or Warden, Fellows 


PS nt 
dS 8 4 Co. Holland's Caſe, 76. 2 Roll's Abr. 465, dubitatur. Paſeh. 32 Els. 2. 


and Scholars, or Provoſt and Scholars, or by any other Name of Corpora- 


tions ; and be the College Temporal for the Advancement of the Liberal 
Arts and Sciences, or meer Eccleſiaſtical, or mix'd, it is ſaid to be often 
held that every ſuch College is within the Proviſion of this Act; and fo 


where the Statute ſaith, Maſter oz Wardens of any Þoſpital, be the 
Hoſpital incorporate by any other Name, or be it a ſole Corporation, or 


a Corporation aggregate of many, the Statute doth extend to it, and ſo 


of the reſt, The Caſe of the Maſter and Fellows of Magdalen College in 
Cambridge, Paſch. 13 Fac. 11 Co. fol. 76. | 

Queen bound So though the King is not named in this Act, yet it was reſolved in Par- 

by this Sta- liament, 43 Eliz. by Popham and Anderſon, that the Queen was bound 

— thereby; and this Reſolution was allowed of by the Lords and Commons in 

| Parliament, which was the Reaſon why thoſe Perſons that were reſtrained 

by this Act, were not put into the Statute of 1 Fac. with Biſhops ; for at 

the Parliament held 1 Jac. it was, upon making the Act for to bar Bi- 

ſhops from alienating to the King, reſolved again by the Juſtices Aſſiſtants, 

that by the 13 Eliæ. cap. 10. they were already in that Caſe reſtrained : 

The Caſe of the Maſter and Fellows of Magdalen College in Cambridge, 

 Paſch. 13 Fac. 11 Co. 75. ſame Caſe, 1 RolPs Rep. 151. But it ſeems 

the Law for ſome Time was taken to be, that the King was not bound by 

this Statute of 13 Eliz. and for that Reaſon when a Dean and Chapter 

had leaſed Land to the King for a valuable Conſideration, at ſuch Time 


when the Law was taken to be that the King was not bound by this Sta- 


tute, and the King did aſſign it over, the Aſſignee (after the Law was taken 
to be that the King was bound thereby) had his Leaſe made good to him 
by the Court of Chancery againſt the Statute, for that he could not know 
the Law in a Matter ſo dubious, but decreed that he ſhould pay Two hun- 
dred Pounds to the Dean and Chapter. Mich. 16 Fac. Long v. The Dean 


and Chapter of Briftol ; and the like Decree was made between Magdalen 


College and Wood, 1 Rolls Abr. 378. 5 
Alters not Thirdly note, That this Statute makes no Alteration of the Statute of 
32 H. 8. 32 H. 8. but leaveth it as a Pattern in many things for Leaſes to be made 
by Eccleſiaſtical Corporations aggregate, which are not within the Statute. 
Fourthly note, That no Leaſe made according to this reſtraining Statute 
of 13 Elis. by any ſingle Corporation, as Dean, Archdeacon, c. if it 
be not with Regard to the Limitations in 32 H. 8. is good, without the 
Confirmation of thoſe who by Law are to confirm the ſame. 
Fifthly note, That as to Houſes in Cities and great Towns, the Statute 
of 13 Elis. cap. 10. is altered by a Clauſe in the Statute of 14 Eliz. cap. 


11. Which is in theſe Words: 


Alteration of (Ahereas in an Aq made 13 Eliz. entituled, An Ac againſt fraudu- 


14445 = :. lent Gifts, to the Intent to defeat Dilapidations of Eccleſiaſtical 


* ee Livings, and foz Leaſes to be granted by Collegiate Churches, there 
great Towns, 2 is 
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is one Bꝛanch to avoid certain Leaſes to be made by Maſters and Fel- Church Lea- 
lows of Colleges, Deans and Chapters of Cathedzal oz Collegiate 8 
Churches, Maſters 02 Guardians of any Þoſpital, oꝛ by any Parſon, | 
Uicar, o2 any other having any Spiritual oz Eccleſiaſtical Living; 
Be it enaited, That the ſaid Bꝛanch, noz any Thing therein contain- 
ed, ſhall not extend to any G2zant, Aſſurance o Leaſe of any Þouſes 
belonging to any Perſons, o2 Bodies Politick oz Cozpoꝛate afozeſaid, 
no2 to any Gꝛounds to ſuch Þouſes appertaining, which Pouſes be ſi⸗ 
tuate in any City, Bozough, Town Copozate, 02 Barket-Town, oz 
the Suburbs of any. of them, but that all ſuch Houſes and Grounds 
map be granted, demiſed, and aſſured, as by the Laws of this Realm, 
and the ſeveral Statutes of the ſaid Colleges, Cathedzal Churches 
and Hoſpitals, they lawfully might have been bekoze the making of the 
ſaid Statute, o2 lawfully might be ff the ſaid Statute were not, ſo al- 
way that ſuch Þouſe be not the Capital 02 Owelling-Houſe uſed fo2 the : np 
Pabitation of the Perſons aboveſaid, noꝛ have G2ound to the ſame 1 
belonging, above the Quantity of Ten Acres; any Thing in the ſaid = 
At to the contrary notwithſtanding. 3 WE 
Pꝛovided alway, and be it enacted, That no Leaſe ſhall be permitted . 
to be made by Fozce of this Act in Reverſion, no2 without reſerving F percrgon 
the accuſtomed yearly Kent at the leaſt, no; without charging the and Aliena- 
Leſſee with the Reparation, noz fo2 longer Term than Fozty Pears tions, Se. 
at the moſt; no2 any Þouſes ſhall be permitted to be aliened, unleſs 
that in Recompence thereof there ſhall be afoze, with, oz p2eſently af- 
ter ſuch Alienation, good, lawful and ſufficient Aſſurance made in Fee⸗ 
{imple abſolutely to ſuch Colleges, Houſes, Bodies Politick oꝛ Coz⸗ 
pozate, and their Succeſſozs, of Lands of as good Ualue, and of as 
great a Pearly Qalue at the leaſt, as la ſhall be aliened; any Statute 
to the contrary notwithſtanding, 5 5 
Note, That this Statute of 14 El. doth make no Alteration of the Statute Gives no fur- 
of 1 El. c. 19. nor hath any Relation to it, but only to the Statute of 13 El. oo * 
c. 10. and therefore gives no Power to Biſhops to let Houſes, otherwiſe than 
according to the ſaid Statute of 1 El. nor to exchange for any Recompence. 
Note alſo, That this Statute need not to be found by Verdict, being it is 14 Fl age- 
a general Law. Paſch. 30 Eliz. C. B. Hunt v. Singleton, 3 Cro. 564. al Stat. 
By this Statute it ſeems no Leaſes may he made of Houſes in Reverſion, 
which was not reſtrained by the Statute of 13 Elix. as appears by the Sta- 
tute of 18 Eliz. cap. 11. by which Statute that Miſchief is provided for, 
as not provided for before, as followeth. | 
Sithence the making of which Statute (viz. 13 Eliz. cap. 10.) divers 18 EU. 111 
Eccleſiaſtical and Spiritual Perſons, and others having Spiritual o2 7* mou 
Eccleſiaſtical Livings, have from Time to Time made Leaſes fo2 the [22.50 
Term of One and twenty Years oz Theee Lives, long befoze the Ex⸗ the former 
piration of the fozmer Years, contrary to the true Weaning and In⸗ dente dia nor 
tent of the ſaid Statute t Be it therefoze enafed by this pꝛeſent Par⸗ Three Years, 
liament, That all Leaſes hereafter to be made by any of the ſaid 8. 
Eccleſiaſtical, Spiritual, oz Collegiate Perſons, o2 others, of any the 
ſaid Eccleſiaſtical, Spiritual, oꝛ Collegiate Lands, Tenements oz Here: 
ditaments, whereof any fozmer-Leaſe fo2 Years is in Being, not to 
be expired, ſurrend2ed 02 ended within Thee Pears next after the ma- 
king of any ſuch new Leaſe, ſhall be void, fruſtrate, and ok none 
Effet; any Law, Uſage o2 Cuſtom to the contrary notwithſtanding. 
And be it likewiſe enacked by the Anthozity afozeſatd, That all and 
every Bond and Covenant whatſoever hereafter to be made, fo? re- 
1 newing 
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Church 
Leaſes, 


newing 02 making of any Leaſe 02 Leaſes, contrary to the true In- 
tent of this Act, oz of the ſaid Ai made in the Thitteenth Year, 
ſhall be utterly void; any Law, Statute, Dwdinance, o2 other Thing 
whatſoever, to the contrary in any wiſe notwithſtanding. 
Pꝛovided always, That this Act, nox.any Thing therein contain⸗ 
ed, ſhall extend 02 be prejudicial to make fruſtrate oz voſd any 
Leaſe 02 Leaſes heretofoze made by any of the fad Spiritual o2 
Eccleſiaſtical Perſon oz Perſons, oz any of them, but that the 


ſame, and every of them, are of the like Fo2ce and Effet as they 


02 any of them were befoze the making of this pzeſent Statute” 
this At oz any Thing therein contained to the contrary notwith- 


ſtanding. 


And whereas in one other Statute made in the (ald Thirteenth 
Pear of her Pajeſty, intitled, An Act touching'Leales of Benefices, 


and other Eccleſiaſtical Livings with Cure, one Clauſe fs contained, 


That the Incumbent offending the Purpo2t of the ſaid Statute, ſhall 
fo2 the ſame loſe One Pear's Pꝛoſit of his aid Benefice, to be diſtri⸗ 
buted by the Ozdfnary among the Poo? of the Pariſh, as by the ſald 
Bzanch in the laid laſt recitedn Statute appeareth: Be it therekoze 


_enaﬀed by the Authozity afozefaid, That after Complaint made to 


the Ozdinary, and Sentence given upon any Offence committed by 


the Incumbent, whereby he ſhall o2 ought to loſe One Pear's Pzofit 


of his 5enefice, as afoze ſhewed; that the Ozdinary within Two 
Months after ſuch Sentence given, and Requeſt to him made by the 
Church-wardens ok the ſaid Pariſh, oz one ok them, ſhall grant the 
Sequeſtration of ſuch Profits to ſuch Inhabitant 02 Inhabltants 


within the Pariſh where ſuch Benefice ſhall be, as to him ſhall 
ſeem meet and convenient; and upon Default therein by the Ozdi⸗ 
naͤry, that it may and ſhall be lawful to every Pariſhioner where the 


Whether the 
Statute of 18 
_ Eliz. extends 
to 14 Elix. 


Benelice is, to retain and keep his oz their Tithes, and likewiſe fo? 
the Church-wardens of the ſaid Pariſh to enter and take the P?ofits 
of the Glebe Lands, and other Rents and Outies of every ſuch 
Benelice, to be imploped to the Uſe of the Pooz, as afozeſatd, 
until ſuch Time as Sequeſtration ſhall be committed by the Ozdi⸗ 
nary, and then as well the Churchwardens as Pariſhioners to yield 
Account of, and make Payment to him o2 them, to whom ſuch Se- 
queſtration "all be committed; and that he oz they to whom ſuch 
Sequeſtration ſhall be committed from Time to Time, ſhall juſtly 
and truly imploy and beſtow the ſaid P?2ofits, oz the true and juſt 
Ualue thereof, without Fraud oz Guile, to ſuch Ales as by the ſain 
Statute is limited and appointed, upon Pain of Fozfeiture of the 


double Ualue of ſuch with-holven Pofits, to be recovered in the 


Eccleſiaſtical Court by the Poo? of the laid Pariſh, 
As the Statute of 14 Elig. c. 11, is in reſpect of Houſes in Cities, 


Sc. a new Law of telt differing from 13 Els. c. 10, fo this Statute 
of 18 Eliz. hath no Relation to that of 14 Elig. therefore the Clauſe 
in 18 Els. which makes Bonds and Covenants void, which are made 


for the renewing or making of Leaſes contrary to the '$tattes, doth not 


extend to Houſes mentioned by this Statute ; accordingly, when the Caſe 
was, that the Dean and Chapter by their ſpecial Names had covenanted 
jointly and ſeverally to make a Leaſe of an Houſe in London; and upon 
an Action brought againſt the Dean and one of the Prebendaries, the Leaſe. 
and Covenant was upon Demurrer argued to be void by the Statute of 


18 Eliz, but it was adjudged, that the Covenant was good in Law, be- 
_ 7 


* 


_ 
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cauſe it was not within the Statute of 18 Eli. being made concerning an Church 
Houſe in London; for it was ſaid, though the Statute of 13 El. c. 10, CER 
be general againſt all Leaſes and Grants,. other than for One and Twenty | 
Years or Three Lives, of all the Poſſeſſions of Deans and Chapters, &c. 

yet there is a Statute of 14 Eliz. c. 11, which is ſhuffled into an Act of 
Continuance of Statutes, that enacts, That that Statute 13 Eliz. (mean- 

ing it) ſhall not extend to any Þouſes in Cities, oz Towns, &c. but 

that the lame may be granted, demiſed oz aſſured as they might law⸗ 


fully have been befoze, and as if that Statute had not been made; 
ſo that Statute ſets all looſe touching ſuch Houſes in Cities as againſt 


the Statute of 13 E/zz. and therefore that Statute of 14 Eliz. cap. 11, 
makes a new Law of itſelf for them. Then comes the Statute of 18 Eliz. 
which recites, that fince the making of the Statute of 13 Elz. divers 
Leaſes were made long before the Expiration of the former, againſt the 
Meaning of the Statute of 13 E/zz. and enacteth, That all Leaſes made 


of Lands whereof any fozmer Leaſe was then in Being, and not to be 
ended within Thee Years, ſhould be void, and that all Bonds and 
Covenants fo2 making Leaſes againſt the Intent of 18 oz 13 Eliz. 
fhould be vold; fo that this Statute toucheth not the Statute of 14 Eliz. 
which permitted not Leaſes in Reverſion, and ſo voids not Bonds and 
_ Covenants which touch Houſes in Cities, &c. Trin. 14 Fac. Crane 
v. Taylor, Hob. 269, but Trin. 25 Car. 2. B. R. in Bayly and Munn's 
Caſe, 1 Vent. 246. My Lord Chief Juſtice Hale inclined to be of a 
contrary Opinion, viz. that the Statute of 18 Elig. did extend to that 
of 14 Eliz. which ſee after in Chap. 42. So upon the Statute of 
14 Elix. cap. 11, the Caſe being, that a Parſon covenanted with A. that 
he ſhould have his Tithes for "Thirteen Years, and afterwards reſigned, 
and another Parſon was inducted, by which Means 4. being ouſted of 
his Tithes, brought an Action of Covenant againſt his Leſſor, to which 
the Defendant pleaded the Statute of 18 Eliz. in Bar. And it was ad- 
judged by Coke, Dodderidge and Haughton, that this Covenant was not 
made void by the Statute, for that Statute, as appears by the Preamble of 
it, intended to make Bonds and Covenants void contrary to the Proviſion 
of 13 Elia. but doth not extend to Bonds and Covenants made for the 
Injoyment of Leaſes, which do become void by Reſignation, &c. which 
are Voidances by the Common Law. Jrin. 14 Jac. B. R. Rudge v. 
Thomas, 3 Bulſt. 202, So a Leaſe made for Sixty Years before the 
Statute of 13 Eliz. and confirmed by the Patron and Ordinary; and 
the Succeſſor became bound in a Bond after the Statute of 14 Ez. that 
the Leſſee ſhould injoy the Leaſe during the Term, and after is non-reſi- 
dent above Eighty Days in one Year : Adjudged, that this Bond was 
not void by the Statute of 14 Elix. becauſe the Leaſe was a good Leaſe ; 
and the Bond given for the Injoyment of that Leaſe, which the Succeſſor 
could not avoid, is a good Bond. Paſch. 42 Eliz. Ciftard v. Wingate, 


3 Cre. 775. ſame Caſe, Moor 606. 


Practices it ſeems have been uſed to avoid this Statute of 18 Els. and Practices uſed 
the Clauſe making void Bonds and Covenants againſt the Proviſion of it, 8 


and alſo 13 Eliz. c. 10, to make them of none Effect, but in vain; 
for the Caſe was, that the Dean and Chapter of Windſor, in the 3 5th 
Vear of the Queen, made an Agreement amongſt themſelves by Lots, to 
have an Aſſurance of a Leaſe to each of them of certain Part of the Poſ- 
ſeſſions of their Church, which after the Lots caſt, whereby every one 
knew his Leaſe, they executed the Aſſurance in this Manner: The Cor- 


poration enters into an Obligation of 500 J. to every Canon that was to 
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Church have a Leaſe, and the Payment limited to be within a ſhort Time before 
the Expiration of the old Leaſe in Being; and the Canon the ſame Day 
| entted into an Obligation to pay to the College the Sum of 5 10 J. at the 
ſame Time, if they did make a Leaſe according to a Schedule annexed, 
which Schedule was verbatim the Demiſe agreed to be made. And it 
was further proved, that the Intent and Agreement betwixt them was, 
That the one 500 J. ſhould be ſtopped for the other 500 J. and that the 
Corporation ſhould only have the 10/. for the Leaſe; upon which Matter 
(Egerton Chancellor) made a Decree, that the Obligation of 500 J. made 
by the Dean and Canons to each Canon was void by the Statute of 
18 Eliz. And there was viewed the Precedent of a Caſe between Fry and 
The Dean and Canons of Wells, decreed 44 Elix. in Chancery, which was 
thus: Fry gave to the Dean and Canons of Wells 10007. and took an 
Obligation of 2000 J. with Condition to repay 1000 l. and for Non-pay- 
ment he brought an Action of Debt againſt the Dean and Prebends, and 
obtained a Judgment, and made a Defeaſance of the Judgment, that if 
they make to him a Leaſe of Land that was then in Leaſe to Sir Amias 
Parolet for Fifteen Years to come, that then the Judgment ſhould be 
void. And the Truth of the Caſe was, that the Thouſand Pounds were 
paid, and that Six hundred Pounds thereof were imployed in Payment of 
Tenths due by the Church; yet by the Opinion of Popham, Anderſon and 
Pirryan it was decreed in Chancery, that the Judgment was void by the 
Statute of 18 Eliz. which ſaith, that Bonds and Covenants, Sc. ſhall 
be void, which are made for making of a Leaſe againſt this Statute, or 
the Statute of 13 Eliz. c. 10. But by Way of Arbitrament they award- 
ed to Fry the 600]. which was paid and imployed in the Affairs of the 
Church. Hill. 4 Jac. The Dean and Canons of Windſor v. Gilbert 
Penvin, Moor 789. | 1 
18 Elix. a And note, That this Statute of 18 Eliz. c. 11, is a general Statute, 
general Sta. 4 Co, Holland's Caſe, 76. 2 Roll's Abr. 465. 5 
Stat. 39 Kix. To the foregoing Statutes of 13, 14, and 18. Eliz. &c. we may wel 
7 7. 4-3. add the following Clauſe of 39 Els. cap. 7. viz. Pꝛovbided alſo, and be 
ft enafed, That this At oz any Thing therein contained, ſhall not 
extend to give any Power o2 Authozity to maße any Sale, Convey- 
ance oz Affurance of any Yanozs, Lands, Tenements, o2 Þeredita- 
ments of any Archbiſhop, Biſhop, Dean and Chapter, o2 of any 
other Eccleſtaſtical Perkon, whereof he oz they, oz any of them be, 
02 hereafter ſhall be ſeiſed in the Right of his oz their Bichopzick, 
Church, oz other Cozpozation Ecclefiaftical whatſoever. 
Clauſes of And alſo the following Clauſes in the Statute 22 Car, 2. cap. 11, 
22 Car. 2: That fo2 ever hereafter the Mayoz and Commonalty, and Citizens 
making long Of London, map and ſhall have a Paret to be kept Three o2 Four 
Leaſes by Days in the Week, as to them ſhall ſeem convenient, upon the 
Chapter of ©20UND now ſet out by the Aﬀent of the Dean and Chapter of the | 3 
St. Pauls. Cathed2al Church of St. Paul's London, foz a Market⸗Place within * 
Newgate; And that the ſaid Dean and Chapter ſhall make and give 3 
one oz mo2e Leaſe o2 Leaſes of the ſaid Gzound to the ſain Mayoꝛ, 8 
Commonalty and Citizens, and alſo of the Wall of the ſaid Church⸗ 
Pard, abutting ſeverally upon Pater-noſter Row, and the Old Change, 
fo2 the Term of Fo2ty Pears, reſerving the yearly Rent of Four 
Pounds fo2 the Szound of ſaid Market⸗Place, and Two-pence fo2 
every ſuperficial Foot of the Szound oz Soil of the ſaid Mall, as 
it is now ſet out by the Stirveyo?s of the City, and of the laid Dean 
and Chapter; and ſo from Fozty Years to Fo2ty Pears fo? ever, be 
5 | the 


= 


— 
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— 


the like yearly Rent, and one Year's Rent after the Rates afozeſaiy, Bichors 
to be paid by May of Fine fo2 each of the ſaid G2ounds reſpetively, Es: 
upon the making every new Leaſe thereof; which ſaid Leaſe and 
Leaſes ſhall be good and effecual in the Law as againſt the ſaid 

Dean and Chapter, and their Succeſſo2s, and all Perſons claiming 

by, from o2 under them: And that no Houſe, Shed, oz other Build⸗ 

ing, ſhall ſtand, oz hereafter be ereffed and fired upon the ſaid 
Market⸗Place, other than the Market-Houle already built, without 

the Conſent of the laid Dean and Chapter; any Thing in this oz 

any other Act to the contrary notwithſtanding. 

And whereas the ſaid Parſons and Gicars, oz ſome of them 4nd Parker: 


and Vicars of 


(meaning Parſons and Vicars within the City of London) are intereſſed in "hy 
ſeveral Glebe Lands o2 Gꝛounds, the which they cannot rebufld them- or Grouna: 
ſelves, no2 let ſuch Leaſe o2 Leaſes as may be an Jncouragement in %. 
fo2 others to rebuild the ſame ; Be it enafed by the Authozity afoze- 
laid, That the ſaid Parſons and Uicars, and every of them reſpective⸗ 

ly, be impowered, and are hereby impowered to let ſuch Leaſe o2 
Leaſes of their ſaid Glebe Lands o2 G2ounds, with the Conſent and 
Appꝛobation of the Patron oz Patrons and Ozdinary, fo2 anp 

Term not exceeding Foꝛty Years, and at ſuch yearly Rents without 

Fine as can be obtained fo2 the ſame 3 And that no Lapſes incurred 

upon any Non⸗pꝛeſentation, in due Time of any of the Patrons 

ok the ſaid Livings ſince the laid Fire, ſhall any Ways pꝛejudice 02 

make void the Pzeſentations that the ſain Patrons have ſince made, 
whereupon any Incumbent is ſince inffituted and induced; any 

Law o2 Statute to the contrary in any wiſe notwithſtanding. 

22 Car. 2. cap. II. . | 


——_— 


ET JD 
What Leaſes and Eſtates Biſhops, &c. may 
make; and the Rules to be obſerved in 
making ſuch Leaſes and Eſtates, and what 
Offices, &c. they may grant. 8 


either inlarge or leſſen the Capacity of Clergymen with reſpect to 3 SE 


their Eſtates, I ſhall next conſider them together. And from all theſe ca. 10, no 
Statutes ſo conſidered it will appear, that (whatever the Law was) at this * 
Day, generally ſpeaking, no Eccleſiaſtical or Collegiate Perſon, or Cor- dn alien 
poration, can alien any of their Manors, Lands or Tenements, by any Lands, &c. 
Ways or Means whatſoever ; for though before the Statute of 1 Eli. 
cap. 19, and 13 Elix. cup. 10, were made, they might have aliened, yet 
by the ſaid Statutes they are now reſtrained. 

But note, That if any Perſon obtain a Grant to build Houſes on WhereGrants 
Church or College Land, and this 1s confirmed, (in caſe the Grants of to build make 


Eat Alienation. 
the Grantor need to be confirmed,) this Grant makes no Alienation, * uot 
| but 


{ be Lek in the foregoing Chapter ſet down the ſeveral Statutes, which That fince | 
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Biſhops but is only as a Licence or Covenant and no other, for the Soil remains 
Leaſes. in the Grantor, and ſo by conſequence the Houſes are alſo in him; by 
Hutton, Mich. 3 Car. C. B. The Mayor and Commonalty of Winchefler's 
Caſe, Hetly 57. : 9H + | 
However, by 


14 EI. e. 11, the Statute of 14 Els. cap. 11, all but Biſhops, viz. 


| * ſuch as are reſtrained by 13 Elis. have ſome Liberty given them, as 
it alien in Fee. tO alienating of Houſes mentioned in the ſaid 14 Elix. for there *tis ſaid, 
| That by this Statute not any Houſes ſhall be permitted to be altened, 
unleſs that in Recompence thereof there ſhall be afoze, with, oz p2e- 


= ſently after ſuch Alienation, good, lawful and ſufficient Aﬀurance 
1 made in Fee ſimple abſolutely to ſuch Colleges, &c. and their Suc- 
| _ ceſſo2s, of Lands to as great Ualue as the Houſes alfened, So that 

with ſuch Recompence they may alien in Fee, which was not permitted 
by the Statute of 13 Elix. Trin. 4 Fac. in Crane and Taylor's Caſe, 
Hob. 269. But this Liberty given, ſeems to be reſtrained to ſuch Houſes 
only, as by the ſaid Statute may be let for Forty Years, viz. to Houſes in 
Cities, Sc. however they are not enabled to exchange any Lands by this 
Statute, but remain diſabled as to that by Statute of 13 Eliz. as tis ſaid, 


Jin. 40 Eliz. C. B. Turther's Caſe, Noy 5, And Quere, whether 
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—_ Houſes may be exchanged for Lands of greater Value without Licence 
—_ againſt the Statutes of Mortmain. However, if a Pariſh be upon the 
_ Deſign of incloſing, and a Parſon hath Tithes in Kind, and Common for 
1.98 | Beaſts in the Fields, a Decree may be had in Chancery, that he ſhall take 
1 a Quantity of Ground in Lieu thereof. Underhil v. Foyner, Tothil 251. 
_ Tit. Tithes, And when one had a Leaſe of Tithes in Kind, it was order- 
41 ed in Chancery, that a Commiſſion ſhould go forth, for ſetting out Mea- 
44 dows and other Grounds in lieu thereof. 12 Fac. Hungate v. Croke, 
18 Tothil 25 1. Tit. Tithes. 
3 Succeſſors As Eccleſiaſtical Perſons cannot at this Day alien their Poſſeſſions; 
= oder ” ſo though before theſe Statutes 1 and 13 Elis. ſome of them were even as 
4 Fine and Others bound by Fine and Non- claim. Paſch. 13 Jac. B. R. Warren 
1 Non-claim. v. Smith, or Magdalen College's Caſe, 1 Roll's Rep. 171. Yet at this 
1 Day, albeit a Fine be levied of their Poſſeſſions, and no Claim be made 
14 in Five Years, the Succeſſors ſhall not be bound thereby: For by the 
m8 Words of both Statutes, vis. 1 and 13 Es. they are reſtrained from ſuf- 
„ fering their Poſſeſſions to paſs from them, and by Nonclaim an Eſtate is 
3s ſo permitted or ſuffered. 
wt As to Perſons And as to Perſons within the Statute of 14 Eliz. there was this Caſe. 
| within the 'The Maſters and Fellows of the College of St. Mary Magdalen in the 
9 it 13 Flix. Univerſity of Cambridge, being ſeiſed of a Meſſuage with the Appur- 
4 tenances in their Demeſne as of Fee in the Right of the ſaid College, in 
44 the 17th Year of Eliz. by their Deed between the ſaid Queen of the one 
"3s Part, and the ſaid Maſters and Fellows of the other Part, and inrolled in 
18 Chancery, did give and grant unto the ſaid Queen all that their Meſſuage, 
= Sc. with the Appurtenances, to have and to hold for ever, yielding and 
4 paying a certain Rent yearly at a Day, with Clauſe of Diſtreſs, and under 
x this Condition, or Proviſo, That if the Queen, her Heirs and Succeſſors, 
44 ſhall not ſufficiently convey, and aſſure by Letters Patent under the 
„ Great Seal of England the ſaid Meſſuage, with the Appurtenances, to one 
1 Spinola and his Heirs, before the Firſt Day of April next inſuing, that 
5 then their Indenture, and every Gift, Grant, and Article therein contain- 


ed, ſhall ceaſe, and be utterly void and of none Effect, &c, whereupon 
the Queen granted the ſaid Meſſuage accordingly to the ſaid Spnela, 


which he did bargain and fell to the Earl of Oxon and his Heirs, by 
force 


* * — 
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force whereof the ſaid Earl entred, and was thereof ſeiſed, and being ſo Bihops | 
ſeiſed, A. B. and his Wife levied a Fine of the ſaid Houſe with the Leaſes, 
Appurtenances to the ſaid Earl and his Heirs, with Proclamations accord- 

ing to the Statute ; and after the ſaid Earl leaſed the ſame for Fifty Years, 

after which Leaſe, the Maſter of the College that made the Leaſe died, 

and a new Maſter being made, the Earl's Tenant paid to him 15 J. of 

Rent which was received by the ſaid new: Maſter, who by a Writing un- 

der his Hand, without Seal, acknowledged the Receipt thereof, and with- 

in Five Years after he was elected Maſter, and after he had received the 

ſaid Rent, did enter into the ſaid Mefluage, and leaſed the fame to ano- 

ther, Cc. In this Caſe it was adjudged, that the ſaid Fine and Non-claim That a Fine 
of Five Years ſhould not bind the Right of the Maſter and Fellows of _ 
the ſaid College for ever, and that for two Cauſes; Firſt, the Words of not bind their 
the Act of 13 Eliz. are, That all Leaſes, Gifts, and Conveyances of — ING 
Eſtates had, made, done oz ſuffered by any Maſters oz Fellows oe 
any College, &c. ſhall be utterly void and of none Effet, to all Jn- 

tents, Conſtruitions and Purpoſes; any Law, Cuſtom oz Uſage to 

the contrary notwithſtanding; and in this Caſe there is a Conveyance 
and ' Eſtate permitted or ſuffered by the Maſter and Fellows of the ſaid 

College; and that theſe Words ſhall not be extended only when the 

Maſters and Fellows ſuffer a Recovery, &c. againſt themſelves as Part 
thereunto, but generally, according to the Letter, when they ſuffer others 

to levy. a Fine with Proclamation, and five Years to paſs without Claim; 

and although that the Concluſion of the Purview of the Act is, Shall be 

utterly void and of none Effet, to all Intents, Conſtrucions and 
Purpoſes; yet by Conſtruction it (hall be taken, that the ſaid Fine le- 

vied with Proclamation, &c. ſhall be void and of none Effect to bind the ; 
Right of the Maſter and Fellows of the ſaid College; for it ſhould have 

been to no Purpoſe. to have prohibited them to bar the Right of their Col- 

leges by Conveyances made by the Maſter and Fellows themſelves, 

and. to have left them Power by their. Permiſſion or Sufferance, or Non- 

claim to bar it; and to that Purpoſe theſe Words ¶ permitted or ſuffered] 

were added, | | 

The ſecond Reaſon was, That foraſmuch as the ſaid Eſtate conveyed 

to the Queen was of Force during the Life of the Maſter that made the 

Leaſe, and that he was alive at the Time of the Fine levied, and all the 
Proclamations paſſed in his Time, ſo that none could have made an 

Entry or Claim during his Life; and that the ſucceeding Maſter within 

Five Years after his Death did enter into the ſaid Houſe, claiming the 

ſame as the Right of him and his Fellows of the ſaid College. For theſe 

Cauſes and Reaſons it was allo reſolved, that this Entry hath avoided the 

Fine. Paſch. 13 Fac. The Caſe of the Maſter and Fellows of Magdalen Col- 

lege in Cambridge, 11 Co 66. The ſame Cale is in 1 Rolls Rep. p. 151. 

See Stowel's Caſe, Plowd. Com. 374, 376, and Croft and Howel's Caſe, 

Plowd. Com. 538. And in this Caſe of Magdalen College it was alſo 

ſaid by Coke, Dodderidge, and Haughton, that before the Statute of 

13 Eliz, cap. 10, Colleges, and ſuch Corporations (which have the true What Corpo- 
Right, as Dodder:dge ſaid, and now at this Day Corporations which be 3 ; 
not within the faid Statute of 13 Eliz.) ſhall be bound by a Fine and 5y pine 24 
Non- claim, where they have Right to enter by the Statute of 4 H. 7, of Non- claim. 
Fines, altho' the Statute doth not mention Corporations, as Haughton ſaid; 

and by Dodderidge the Diverſity in Croft and Howel's Caſe is good Law, 

that ſuch Corporation which hath the true Right ſhall be bound by 
Non-claim ; but otherwiſe it is of ſuch Corporations which have not the 
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Biſhops 
les, 


Not the Suc- 
ceſſors of a 
Parſon or 
Vicar. 


OC. w FAST OW 


true Right, nor may have a Writ #, Righe, buy their Con 

ought to be confirmed by another, Paſeh. 13 B. R. Warren v. 
Smith, or Magdalen College's Caſe, 1 Roll's Rep. * And ſo it ſeems, 
that Biſhops ſhall not be bound by Fine and Non- claim, altho' they be 
not within the Statute of 13 Eliz. Goulds. N. 171, becauſe regularly 
their Conveyances ought to be confirmed by the Dean and Chapter, and 
the Words of the Statute of 1 Eliz. are, All Gifts, Grants, Fines, 
Feoffments, &c. had, made, done oz ſuffered, oz to be had, made, 
done oz ſuffered of any of their Poſſeſſions, other than fo? the Term 


of Thee Lives oz One and twenty Years, &c. ſhall be void. 
And note, That what is ſaid as to Maſters and Fellows of Colleges 


with reſpect to 13 Eliz. in Magdalen College's Caſe, holds good, as to all 
other Perſons reſtrained by the faid Statute, and it is particularly faid 
in the ſame Caſe as reported. by Rolle, that Non-claim upon a Fine by a 
Parſon or Vicar doth not bind the Succeſſor. 

As Eccleſiaſtical Perſons are not bound, by ſuffering Fines to paſs 
of their Poſſeſſions; ſo if, to avoid this Act, a Writ of Annuity be 
brought againſt a Parſon or Vicar who prays in Aid of the Patron and 
Ordinary, and upon Default Judgment is given for the Plaintiff, _ This 
is not within the Words of the Statute, for that it is not any of their 


What is with- Poſſeſſions, yet it is within the Equity of it, as Haughton ſaid, and 


in the Equity 


of the Act. 


Rules of 
Leaſes to 
bind the Suc- 
ceſſors, &c. 


(1.) 


Dodderidge granted, Magdalen College's Caſe, 1 Roll's Rep. 171, and 
ſo 'twas held Paſch. 14 Eliz. in Elmer's Caſe, as is ſaid by Coke in 
the Caſe of Ecelehafiical Perſons, 5 Co. Rep. 14, and alſo in the Biſhop 
of Saliſbury's Caſe, 10 Co. 60, it is there held, that if a Writ of Annuity 
be brought againſt a Biſhop upon Title of Preſcription or otherwiſe, 
and Judgment be given againſt him upon Verdict or Confeſſion, the ſame 
is reſtrained by the Statute of 1 Elz. becauſe that the Biſhop i is charged 
with the Annuity in reſpec of his Biſhoprick, and therefore the Succeſſor 
would be charged with the Arrearages incurred in the Life of the Prede- 
ceſſor, as it is agreed, 48 Ed. 3. 26, and ſo tendeth to the Diminution 
of the Revenues, and Impoveriſhing of the Succeſſors, George Biſhop of 
Chic heſter and Freeland's Caſe, 1 Car. Bridgm. 30, and it hath been alſo 
held, that a Rent granted by ſuch Corporation is againſt the Equity of the 
ſaid Statutes. 5 Co. J. 15. Magdalen College's Caſe, 1 Roll's Rep. 171. 
So if a Biſhop doth confirm an Eſtate to a Diſſeifor, it is within the Sta- 
tute of 1 Elix. Mich. 37 & 38 Elix. Sir Edward Denny v. Eakenſtal, 
3 Cro. 430. And upon the ſame Reaſon I take the Law to be, that Ec- 
cleſiaſtical Perſons are not bound by any of the Statutes of Limitations, 
which limit and appoint ſeveral Actions to be brought, and Entries to be 
made within ſuch a certain Time; otherwiſe that would be a Side Wind 
to evade the Statutes made to prohibit their Alienations, 

Though Eccleſiaſtical Perſons may not alien or grant any Rent out 
of their Poſſeſſions to bind their Succeſſors, and their Succeſſors be not 
bound by Fine and Non- claim, or by Recoveries, or the Statutes of 
Limitations, yet they may make Leaſes to bind their Succeſſors, but 


with reſpect to theſe following Rules. 
Firſt, Such Leaſe muſt be by Deed 1 and not by Word of 


It muſt Re Mouth; for though the Statutes of 1 and 13 Eliz. do not appoint the 


Deed 1 
ra: Fon 


Leaſe to be made by Writing, yet muſt it therein and in the other follow- 
ing Properties and Qualities required by Stat. 32 H. 8, follow the Pat- 
tern thereof, (concurrent Eeaſes only excepted.) 1 Inft. 44. A Deed is 
an Inſtrument written in Parchment, or Paper, conſiſting of three 


Things, viz, Writing, Sealing and Delivery, and comprehending a Con- 
tract, 
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tract, or Bargain between Party and Party; of which there are two Sorts, Biſhops 
Deeds Indented, and Deeds Poll; which Names ariſe from the Form Veales. 
or Faſhion of them; the one being cut in and out in the Top or Side 
which we call indented, the other being plain, the Indenting being as 

it were polled or cut off, A Deed indented, is a Deed confiſting of 

two Parts or more (for there are Tripartite and Quadripartite Deeds) in 
which it is expreſſed, that the Parties thereto have to every Part thereof 

ſet their Hands and Seals; and if it be not really indented, though the 
Words of the Deed be, This Indenture, &c. yet it is not a Deed indent- 

ed; but if the Deed be indented, it Matters not whether it ſpeaks itſelf to 

be an Indenture or not, tis however a Deed indented. . 

Notwithſtanding this firſt Rule, a Parſon, or Vicar, may for a Sum yet a Patron 
of Money contract without Deed, that the Perſon that ought to pay or Vicar may 
Tithes to him may retain his Tithes; and if a Parſon doth aſſume to __ 
the Pariſhioner upon a valuable Conſideration that he ſhall be diſcharged | 
of the Tithes of his Lands, and after doth ſue him in the Eccleſiaſtical 
Court for the Tithes; this Suit, although he doth not thereby compel him 
to pay the Tithes, is a Breach of the Aſumpſit. Mich. 10 Fac. B. R. 
Brown v. Kinnon, 1 Roll's Abr. p. 430. But ſuch Diſcharge can have no 
Continuance for more than one Year, for want of a Deed; and if it 
be made for more Years it is void; by Fenner, Paſch. 3 Eliz. Wood- 
ward v. Nelſon, Owen 103. Hawks v. Brayfield, 2 Cro. 137, and 2 Roll's 
Abr. 63. Trin. 30 Els. B. R. Woodward v. Buggs, 2 Leon. 29. Dr. 
Langworth's Caſe, 2 Roll's Abr. 63. Paſch. 13 Car. 2. B. R. Barnard 
v. Ewen, 1 Keb. 5, and 21 Raym. 14. 2 Lev. Rep. 24, that is, ſuch a 
Contract is not good to have Continuance as a Leaſe for more than one 
Year, yet being made to him who ought to pay the Tithes is good as 
a Contract to diſcharge him from the Penalty of the Statute 2 E. 6, for 
not ſetting forth his Tithes as is adjudged in the ſaid Caſe of Bernard 
v. Evans; and it hath alſo been held upon Motion to arreſt Judgment in 
an Action of the Caſe grounded on a ſpecial Promiſe to have Tithes for 
Six Years, that although ſuch an Agreement be not as a Leaſe, nor doth 
any Intereſt paſs thereby in the Tithes, yet tis good to ground aw 
Aſſumpfit upon, and Judgment was given for the Plaintiff accordingly, 
Trin. 35 Car. 2. B. R. Eaton v. Sherwin, And if this Contract be 
made before the Occupier of Land hath ſowed his Corn, ſuch Contract 
for a Year is not good; by Coke, Forſter v. Warberton ; where alſo the 
former Opinions and Reſolutions are allowed, vis. that a Leaſe for 
One Year may be of Tithes without Deed, but not for more. Jrin. 
21 Jac. B. R. Hughes, p. 354. It is alſo ſaid to have been ruled in 
the Common Pleas, between Weſtled and Pepper, that a Concordatum 
& Apgreatum between the Parſon and Pariſhioner, that for Twenty 
Shillings Rent he ſhall have his Tithes for Twenty Years, if the Par- 
ſon ſo long live, was void. Bugg and Nelſon v. Howre, Trin. 32 Elis. 
B. R. 3 Cre. 188, 249. And by all the Juſtices it was agreed, that How ſuch 
ſuch a Contract or Agreement without Deed for the Tithes of any Parol Agree- 
other than of the Party himſelf, who was Party to the Agreement, be _ 
was void; and that ſuch a Parol Agreement ought to be made by - 
Way of retaining or keeping them back only, Mich. 2 Car. B. R. = 4 
Bellamy v. Bulford, Godb. 374. Mich. 8 Fac. B. R. Brownl, and 1 
Gould. 2 Part, p. 11, 17. For if they be granted to a Stranger | . 
but for one Year without Deed, 'tis void. Mich. B. R. Hawhes v. ; 1 
Brayfield, per Curiam. 2 Roll's Abr. 63. Tin. 20 Car. 2. B. R. An- 
gel v. Rolf, 2 Keb. 376. Yet if the Stranger ſue for them in the N | F 
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Biſhoys titual 8 and the Defendant plead FOR all the Right to the Tithes 
Leaſes. which that Stranger hath is a Grant of them without Deed, and the 
Spiritual Court will not allow this Plea; no Prohibition lies; becauſe 
the Defendant ought to ſet forth his Tithes, not regarding who hath 
Title to them, and if he doth ſo, he hath diſcharged himſelf, but not 
otherwiſe. Trin. 26 Elix. B. R. Withy v. Saunders, 1, Leon, 23. And 
by Jones Juſtice, it is ſaid, that though they may not be demiſed to a 
Stranger without Deed, yet that they paſs to him by Way of Contract. 
Hill. 2 Car. Bulthorp v. Bellamy, Bendloe 202. And it is ſuch an Agree- e 
ment upon which an Action of the Caſe may be grounded, though it 9 
not actually transfer the Intereſt of the Tithes. 1 Keb. 21. 
Improprist : A Difference I find to be made between Church-Men, as 3 
may not leaſe Vicars, Sc. and an Impropriator ; the firſt may, as hath been ſhewed, 
8 leaſe their Tithes for One Vear without Deed, yet an Impropriator can- 
not, but 'tis meerly void, per Curiam. Mich. 2 Car. B. R. Rot. 179. 
Bellamy v. Bulthorp, N. 99. ſame Caſe, Godb. 374. And 'tis there ſaid 
to be ſo ruled, 20 Fac. in the ſame Caſe of Bennet v. Spell; much leſs is 
the Contract good without Deed, if it be made by ſuch Perſon for more 
Years. Trin. 26 Eliz, Withy v. Saunders, 1 Leon. 13. According to 
the Caſes mentioned, a Parſon 'by Parol did leaſe his Tithe Hay to the 
Vicar, and the Vicar paid the Rent for the firſt Year ; but finding that 
the Rent was more than the Tithe was worth, refuſed to hold the Bargain 
any longer, and heing ſued in the Court of Requeſts (which was a Court 
of Equity) for the Rent, did not plead there any Notice of his Refuſal ; 
and Sentence being given for the Parſon, the Vicar prayed a Prohibition, 
and it was agreed. by the Court, that if the Leſſee had received the Pro- 
fits, he was ſuable in the Court of Requeſt for the Rent ; and that if he 
had given Notice of the Refuſal of the Bargain, he had been diſcharged 
of the Rent from the Time of the Notice given, becauſe he had no Re- 
medy for the Tithes, for that it was a void Contra& in Law. And Dod- 
deridge and Jones ſaid, the Caſe is the ſame, if he had not given Notice. 
The Vicar of Anford's ; 98 Latch 11 5. Paſch. 2 Car. Harris and 
D:ikoorthy's Caſe, Palm. 4 
That yet a Though by all theſe dates before mentioned it ſeems to be allowed, 
Contract to that a Leaſe or Agreement to retain Tithes more than for one Year 
Pong ox oh without Deed is not good ; yet on the contrary it hath alſo been ad- 
Years is good. judged, that a Contract for divers Years without Deed, __ the Owner 
ſhall retain his Tithes, is a good DOS. 22 H. 6. fo. 43. Mich. 3 Car. 
Booth v. Frankling, H etly 31. Mich. 14 Fac. 1 85 v. Brothwith, 
1 E. 4 Joc- B. RT 8 v. Small, Telu. gs. where 
1 | it is ſaid to have Tl ſeveral Times ſo adjudged, Bie. n 7 
Fi Honycomb v. Sweet, 2 Cro. 668. and by Wray, Trin. 30 Elix. B. R. 
1 Woodward and Bugg's Caſe, 2 Leon. 29. Mich. 4 Car. C. B. Stone 
13 v. Walfinham, Hetley 107, 122. Paſch. 5 Jac. B. R. Small's Caſe, 
8 Noy 121. Mich. 8 Jac. B. R. Brownl. and Goulds. 2 Part 11. 
18 And it is, ſaid to be the Opinion of the whole Court, that by Way of 
1 5 Agreement Tithes may paſs for Vears without Deed, but not by Way 
[i N of Leaſe Parol, Trin. 21 Jac. B. R. Hughes 354; by Dodderiage, 
3x Jones and Whitheck. And it was faid, that a Parſon may leaſe, &c. 
1 | | his ReQory, confiſting of Glebe and Tithes by Parol for Years; ; for 
1 then the Tithes paſs as annexed to the Rectory. 2 Roll's Abr. 63. 
1 | 9275 of Mich. 2 Car. B. R. Bellamy v. Bulthrop, Latch 173. And becauſe 
* a Parſonage, Tithes and Offerings are incident to a Parſonage, by a Leaſe of the 
1 8 5 _ Parſonage, though but by Parol, they ſhall paſs, though they be not 
bw 3 2 expreſly 
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expreſly named. 15 H. 7. 8. Br. I. Fe &c. 7. And if a Por- 2 
tion of Tithes hath been for a long Time uſed with a Chapel, it ſhall Leaſes, 
_ paſs by the Grant of the Chapel, and all Tithes thereunto belonging, 
though otherwiſe the Name Portion of Tithes is neceflary in Grants, 
Bradford's Caſe, Clayton, ſect. 2 5. However he that by ſuch Contract Contractor 
may retain his. Tithes, cannot leaſe or aſſign them over to another, * 
2 Roll. Abr. 63. Mich. 4 Fac. B. R. Hawkes v. Brothwith, Yeo. 9a, 
or at moſt not without Deed, Jin. 26 Elis. B. R. Withy and Saun- i 
der's Caſe, 1 Leon. 23. yet it is ſaid to be the Opinion of the Court,. 
that if one contract with the Parſon for the Diſcharge of the Tithes of 
his Lands for Vears, and then demiſes his Lands to another, he ſhall not 
have Tithes of his Leſſee, for the Diſcharge runs with the Land; but if 

one takes a Leaſe of his Tithes by Deed, and makes a Demiſe of his 
1 he ſhall have Tithes of his Leſſee. Mich. 3 Car. B. R. Booth 
v. Franklin, Hetly 31. So 'tis held, that the Aſſignee of a Leaſe may 
take the Advantage of a Contract by Parol made by the firſt Leſſor for 
him and his Aſſigns. Trin. 21 Jac. B. R. Honycomb v. Sweet, 2 Cro. 
668. 2 Koll's Abr. 63. But though it be admitted by the laſt Caſe, Contract of 
that the Parſon's Contract to retain Tithes for Seven or more Years be * by 
good to bind him; yet it is generally held, that if the Contract or Retainer 5 55 — 
for the Parſon's Life be by Parol only, that ſuch Contract is void, Tr77, 
30 Eliz, Woodward and Bagg's Caſe, 2 Leon. 29. Paſch, 5 Elix. 
Sul Caſe, Noy 121. Mich. 8. C. B. Brotunl. and Goulds, 2 Part, 
p. 17, where Cole ſaid, that it was ſo adjudged in B. R. in Parſon 
Booth Caſe, and in 6. B. in Wellow's Caſe, Trin. 32 Elis. B. R. 
Bagg and Nelſon v. Woodward, 3 Cro. 188, and Paſeb. 477. BNN 
Hawkes and Brayfield's Caſe, 2 Cro. 137, and Yelv. 94. do if a Parſon 
doth let his Glebe for ſo many Years as he ſhall be Parſon of the Church, 
this is void for the Incertainty, 1 Int. 45. Alſo where a Parſon did 
aflume that the Owner of the Land and his Aſſigns ſhould | be diſcharged 
of the Tithes thereof during the Parſon's Life, and the Aſſignee of the 
Land being ſued in the Spiritual Court for the Tithes, and a Prohibition 
granted, it was reſolved that a Conſultation ſhould be awarded. Alariſh 
1 Ray, Palm. 36, and 'twas ſaid 31 Eliz, that it was lo adjudged i in 


LYoodward's Caſe. 
"= 2 Parſon did contract by Parol only with A. his Executors gil, and 


and Aſſigns, that for Ten Shillings yearly to be paid, he, his Execu- ry 4 
tors and Aſſigns, ſhould be quit from the Payment of Tithes of certain Prohibition, 
Lands during the Parſon's Life, the Executor demiſes the Land at Will _ | 
to one whom the Parſon fuk, in the Spiritual Court. And by Lea, the Parſon 
Dodderidge and Houghton, . a. Prohibition lies, becauſe the Parſon hath os N 
Remedy againſt the Executors upon the Compoſition by Action upon * 
the Caſe; and Dodderidge (aid, that during the Life of the Parſon the 
Contract is on Foot, __ that the Aſſignee could not ſue the Parſon upon 

this Contract, yet may have a Prohibition to ſtop him in the Spiritual 

Court, and ſo drive him to ſue the Executor at the Common Law for 

his Ten Shillings upon the Contract, for that he hath no Remedy a- 

gainſt the Tenant at Will; but the Executor hath his Remedy againſt 

the Tenant at Will. Trin. 21 Fac. B. R. Snell and Bennet Caſe, 
Palmer 377. A Prohibition was prayed to a Suit for Tithes, ſugge- 

ſting a Parol Agreement to retain ; the Court inclined to grant it, but 

being an! unſettled Point, it was adjourned : But reſolved, that in an 
Action brought upon the Statute of 2 E. 6. c. 1 3, to recover the tre- 

ble Value, and Nil debet pleaded, ſuch an Agreement is good Evidence 
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Biſhops 


PR * , 2 ö "0x * — in > - 1 nl -_ ** a 
Prone nn nr ror ohne arr ids” P — e —. — Wt „er 
9 . 1 2 Re 2 3 2 * * - = 2 : . PTA 4 2 1 ** — 564 3 
n . Nn * * ** * p — 2 — — 4h 


EC Ae 


The Clergy-Mans Lau: Or, Cap. 42. 


Leaſes. 


What the 
conſtant Prac- 


tice . 


W — *** ati 4 ** 


to excuſe the Defendant from the Penalties of that Statute, and is ſuch an 
Agreement on which an Action of the Caſe may be grounded, though 


it doth not transfer the Intereſt of the Tithes; alſo if Execution of ſuch an 


Agreement by ſeveral Vears be ſuggeſted, a Prohibition ought to be. 
Paſch. 13 Car. 2. C. B. Barnard v. Ewen, 1 Keb. 21. Raym. 14. 
Paſch. 24 Car. 2. Knight & al' v. Peeps, 3 Keb. 24. But I am in- 
formed, that the conſtant Practice of the Courts of Veſminſter at this Day 
is not to grant Prohibitions upon the Suggeſtion of ſuch an Agreement, 
but to leave it to the Spiritual Court to determine; and if the Party 
think himſelf there grieved, he may appeal. And the Law is holden, 
as I take it, according to the Caſes firſt cited, viz. that a Parol Agree- 
ment to retain Tithes for more Years than one is void, and not only 


for all the Years after the firſt, but in the whole; for the Contract be- 


T hefe Doubts 
taken away 
by Stat. 29 
Car. 2. c. 3. 


ing intire muſt be void in all, or good in all, and ſhall not be made 
good and void by Parcels. But however, theſe Doubts concerning 
Leaſes by Parol, and their Continuance, feem to be much taken away 
by Act of Parliament; for it is enacted, That from and after the Four 
and twentieth Day of June, which ſhall be in the Pear of our Lo 
One thouſand ſix hundzed ſeventy and ſeven, all Leaſes, Eſtates, In⸗ 
tereſts of Freehold, oꝛ Terms of Pears, oz any uncertain Jntereft ok, 


in, to, oz out of any Deffuages, Dano2s, Lands, Tenements o? 
pPereditaments made oz created by Livery and Seiſin only, oz by 


Parol, and not put in Writing, and ſigned by the Parties ſo making 


o/ creating the fame, oz their Agents thereunto lawfully authozized 


by Writing, ſhall have the Foꝛce and Effect of Leaſes, o2 Eſtates at 
Well only, and ſhall not either in Law oz Equity be deemed oz 


taken to have any other oz greater Fozce oz Effet; any Conſidera⸗ 


kz.) 
How Leaſes 
to bind Suc- 
ceflors ought 
to commence. 


tion fo: making any ſuch Parol Leaſes oz Eſtates, 02 any kozmer 
Law oz Uſage to the contrary notwithſtanding, 8 
Except nevertheleſs all Leaſes not exceeding the Term of Thee 
Pears from the making thereof, whereupon the Rent reſerved to the 
Landlozd, during ſuch Term, ſhall amount unto Two Third Parts 
at the leaſt of the full impꝛoved Ualue of the Thing demiſed. Stat. 
29 Car. 2. c. 3. Intitled, An Act for Prevention of Frauds and Perquries. 
Secondly, Leaſes made by Ecclefiaſtical Perſons to bind their Succeſſors 
muſt be made to begin from the making, or Day of the making thereof, 
for fo we find the Statutes are ſeverally penned; but the Exceptions of the 
Statutes of 1 Elix. and 13 Eliz. do differ from the Statute of 32 H. 8. 


in that the Leaſes for Years to be made, according to the Exceptions of 


When from 
the Delivery 


incluſive. 


the-Statutes 1 and 13 Elia. muſt begin from the making, and not from the 
Day of the making, but by Force of Stat. 32 H. 8. from the Day of the 
making. 1 Inft. fo. 45. VVV 

For the better Underſtanding whereof, theſe Things are to be known 
touching Commencement of Leaſes; That if the Habendum be for 


One and twenty Vears without mentioning when it ſhall begin, it ſhall 


begin from the Delivery; ſo where the Habendum is for One and 
twenty Years from the making, or from henceforth, which is as much 
as to ſay, from the making, for the Delivery is the making: And in 
theſe Caſes the Day of the Delivery ſhall be taken incluſive, ſo that if a 


| Leaſe be delivered the 2oth of June, that ſhall: be taken for One Day, 


and the Leaſe ſhall end upon the 19th of June; and though the Leaſe 
was delivered at Four of the Clock or after in the ſaid 2othi Day, yet 
ſhall that be accounted a whole Day, for the Law in this Computa- 
tion rejects all Fractions or Diviſions of a Day for the Incertainty. 15 

2 a when 


1 


The Complet 
when a Leaſe in Reverſion was made to commence ad Feſtum Annuncia- Biſhops 
tionis after the former Leaſe ſhould be determined, it was objected, that it Tes. 
ought to be a Feſto Annunciationis, yet the Court held it to be all one, for © 
that there ſhall be no Fraction of a Day. Trin. 14 Car. B. R. Lloyd v. 
Gregory, 1 Cro. 02. But if the Habendum be for One and twenty Vears | 
a Die Confectionis, or from the Date, or a Die Datus, then it ſhall not 4 Die Cone 
begin till the next Day after the Day of Delivery in the firſt Caſe, and the Pai, arcs. 
next after the Day that it bears Date in the other Caſe ; ſo that the Day clufive. 
of the Making, and the Day of the Date in the ſaid Caſe ſhall be taken 
excluſive, and not Part of the Term; ſo that if the Deed be delivered up- 
on the 2oth of June, or bear Date the 20th of June, the Term ſhall not 
be ended till the 2oth of June. 1 Inſt. 46. 6. 02 
When a Leaſe by Indenture was made by a Parſon of the Tithes of xe à Leaſe 
200 Acres of Land, to the Owner of the Land of which he, his Wife, for Life of 
and his Heirs, were ſeiſed, Habendum from Michaelmas next following, 1 
to him and his Heirs during the Life of the Parſon; the Queſtion was, from a Day 
Whether the Leaſe was void, becauſe it was to commence from a Day to to come. 
come, and was for Lives? And by Flemming, Fenner and Williams, the | 
Leaſe was void ; for although Tithes be ſpiritual, and be not extin& in 
the Land, yet in the Conveyance of them they ought to follow the Na- 
ture of the Land, and of other Hereditaments which be in Eſſe, as 8 H. 
7. 3. is, and cannot be granted for Life, to commence from a Day to 
come, and as 21 H. 6. 46. Tithes be always in Efſe : But Yefverton and 
Croke contra ; for the Leaſe (faid they) being made to the Owner of the 
Land, doth not enure by way of Intereſt, but by way of Diſcharge and 
Retainer, and a Diſcharge may well commence from a Day to come. But 
by Flemming and Williams, As the Leaſe is pleaded, it cannot be taken to 
enure by way of Diſcharge ; for the Plaintiff pleaded, by Force of which 
the Owner of the Land was ſeiſed of the Tithes to him and his Heirs for 
the Life of the Parſon ; ſo that the Plaintiff having pleaded it by way of 
Intereſt, they as Judges cannot conſtrue it otherwiſe. And by Flemming, 
This Leaſe cannot enure by way of Diſcharge, for there be not any ſuch 
Words in the Leaſe ; which proves that it was intended by the Parties to 
operate but by way of Intereſt, and this was more beneficial to the Leſſee; 
for if it ſhall enure by way of Diſcharge only, this is ſuch a Privilege an- 
nexed to the Land which cannot be granted over. And this appears was 
the Intention of the Parties in this Caſe; for the Leſſee being dead, his 
Wife had 200 Acres of Land out of which the Tithes iſſued by way of 
Jointure, but his Son took upon him to be Owner of the Tithes, which 
could not be, if the firſt Leaſe had enured by way of Diſcharge. And 
Zelverton inclined much to this, that the Pleading of the Leaſe, and of the 
Seiſin by Force of the Leaſe, was not good. Tr:in. 6 Fac. B. R. Ea- 


monds v. Booth, Yehverton 131. | 

The Rule, That a Leaſe muſt begin from the making, or Day of the To what 
making thereof, doth not hold as to Leaſes for Years of Houſes, which 1 
by the Statute of 14 Els. are permitted to be letten for forty Years; for Commence- 
though by the Statute of 13 Eliza. Leaſes muſt be made according to this ment holds 
Rule, yet 14 Eliz. as to Houſes there ſpoken of, is a new Law, and 
Leaſes thereof made for a Time to come are good thereby. Hill. 35 Els. 
Thompſon v. Strafford, Popham 8. Ls | 

Note, That a Leaſe for Lives being avoided at Common Law, for that 
it was to commence from a Time to come, an Injunction was granted 


ont of Chancery to continue Poſſeſſion. 23 Elix. Bury v. Coniſty, Tothil 
180, on Fee 1 
A 


e Incumbent. 443 
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Biers A third Rule to be obſerved is, That if there be an old Leaſe in Being 
Testes. it muſt be ſurrendered, or expired, or ended, within a certain Time after 
3.) the making of a new Leaſe, according as the Caſe ſhall be; therefore if 
DIE won "un any Biſhop, Archdeacon, or other ſole Corporation, (except Parſons and 
8 Vicars, who are excepted out of the Statute of 32 H. 8.) do make their 
e. Leaſes according to the Liberty given them by the ſaid Statute, vis. for 
One and twenty Vears or Three Lives, without any Confirmation of the 

Dean and Chapter, and an old Leaſe be in Being, it muſt be ſurrendred, 

expired, or ended, within a Year after the making of the new Leaſe. 

Where Con- But to begin with the Biſhop, If he hath made a new Leaſe of Lands 
firmation for One and Twenty Years, and after, v/2, when Four Years of the ſaid 
ig roof pot Term are to come, doth let the ſame Lands to another Perſon for One and 
wr good, Twenty Yeaas, and his latter Leaſe be confirmed by the Dean and Chap- 
ter, the Confirmation makes it a good Leaſe, although the old Leaſe was 
not to end within a Year of ths makiug of the new one. 28 Eliz. C. B. 


F | * = _ Grindal Biſhop of York's Caſe, 4 Leonard 78. For the Statute of 32 H. 8. 
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which ſet this Rule, that the old Rule muſt be expired, ſurrendred, or 
ended, within One Vear after the making of the new Leaſe, to make the 


3 new Leaſe good, being a Statute made meerly to inable the Perſons afore- 
_ ſaid, who before without Confirmation could not grant or leaſe any Thing 
= 1 | | to bind their Succeſſors, doth inable them to grant Leaſes for One and 
= i That the twenty Years or Three Lives, under the Qualifications therein mentioned, 


Qualifications without the Confirmation of any: But we muſt ſo underſtand it, that the 
. ae b ſaid Qualifications, of which this is one, are not by Vertue of this Statute 
the Liberty of Neceſſity to be obſerved in all Leaſes, vig. when the Liberty given by 
8 av the Statute is not uſed, but that the Leaſe is confirmed according to the 
abt: Common Law; for after the making of the Statute of 32 H. 8. Biſhops 
and others mentioned therein, by Confirmation might have let their Lands 
for a Thouſand Years, and have made concurrent Leaſes at their Pleaſure, 
until, as touching Biſhops, the Statute of 1 Elix. was made as a reſtrain- 
ing Statute, which being the ſole Statute that reſtrained their Power, (for 
Biſhops are not in the Statute of 14 or 18 Elix. as hath been ſhewed) 
if the latter Leaſe before mentioned. was void, as being Four Years before 
the Expiration of the former, it muſt be made void by this Statute, in 
reſpect of the Letter or Intent thereof; and tis not void by the Letter, for 
the Words of the Statute are not that the Leaſe ought to be for One and 
twenty Years ſimply, without ſaying more, but for One and twenty Years 
from the Time as ſuch Leaſe, Grant or Aſſurance ſhall begin; and this 
is a Leaſe for Twenty-one Years from ſuch Time, for it is not all one 
in common Senſe, for a Man to ſay that he hath a Leaſe for Twenty-one 
Years, and to ſay that he hath a Leaſe for Twenty-one Years from ſuch 
a Day, which is before the making of the Leaſe, no more than a Leaſe 
abſolute, and a Leaſe upon Condition, ſhall be intended to be the ſame 
CE Anderſon 66. For in caſe a Leaſe being made to a 
e e pe Perſon for Twenty-one Years from the Feaſt of St. Michael laſt, and the 
= Twenty- Leſſee doth enter, and is outed, and brings his Ejectione firme, he ought 
one Years to declare upon the Leaſe as it is, viz. for Twenty-one Years from ſuch 
from, Cc. 0 ay, and not upon a Leaſe for Twenty-one Years, without ſaying more, 
for then he hath failed of his Purpoſe ; for the Defendant may plead Not 
guilty, and he ſhall be found Not guilty; and as ſuch concurrent Leaſe is 
not void by the Letter of the ſaid Statute, ſo neither by the Intent of it, 
becauſe it is not prejudicial to himſelf or Succeſſor, who may make the 
like Leaſe ; for there is not a longer Eſtate granted againſt the Succeſſor ' 
than for Twenty-one Years or Three Lives, according to the Statute ; nor 
| 2 18 
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is the Leſſor, or his Succeſſor, by ſuch concurrent Leaſe barr'd of their an- Bithops 
nual antient Rent; and though they have by this Means but one Rent in eales. 

Intereſt; yet they have another for the Four Years by Eſtoppel. Tbe and“ VY 
Colliers Caſe, 1 Anderſon. 65. Moor 107; Hill. 22 Fac. Evans and A, 

cough's Caſe, Latch'242. and Paimer 466. So that if a Biſhop doth make 

a Leaſe: for Years, which is confirmed by the Dean and Chapter, and af- Biſhops Leaſes 
ter doth make a Leaſe of the ſame Land to another for 'Twenty-one Years, on. 1 

to commence after the firſt Years ſhall be determined, and after and be- commgnce af- 


fore any Confirmation of the ſecond Leaſe is had, the Biſhop doth make = b N 


— 


a third Leaſe for Lives to a third Perſon of the ſame Lands, to com- Twenty-one | 


mence immediately, and the laſt Leaſe is firſt confirmed, and then the ſe- Years. 

cond Leaſe in Reverſion is alſo confirmed; in this Caſe the ſecond Leaſe 

is good, and the Confirmation of it made it effectual, although the laſt Leaſe 

was "firſt confirmed ; becauſe no Intereſt is given by the Confirmation, but 

that is only to make the Leaſe durable and effectual. Trin. 6 Elix. Moor 
Although a Leaſe for Years is in Being, and is not ſurrendred, or yy... 

ended within Four, Five or more Years, yet a Biſhop may make another Leaſe for 


| Leaſe for Years, to commence. after the firſt Term ſhall be expired, if Ys, but 


ſuch a Leaſe be confirmed, but not for Lives, to bind the Succeſſor, tho 3 


it be confirmed by the Dean and Chapter; ſo if there be a Leaſe for 
Life in Being, and the Biſnop doth make a Leaſe for Vears, the Leaſe for 
Vears may be avoided; by Whitlock, Hill. 22 Jac. Evans and Kifin v. 
Aſcutth, Palmer 468. Firſt, Becauſe - the Statute of 1 E/:s. is in the 
Disjunctive for Twenty-one Years or Three Lives, and therefore the Bi- 
ſhop cannot make both. Secondly, Becauſe the Rent reſerved upon ſuch 
Leaſe for Years is not payable within the Meaning of the ſaid Act, vis. 
annually ; for that if the Rent be not paid, neither the Leſſor, nor his 


succeſſor, can diſtrain, or have their Action of Debt for it, during the 


Continuance of the Leaſe for Lives. And though ex w termini the Rent 
is payable, becauſe that after the Leaſe for Lives determined, the Leſſor 
ſhall diſtrain for all the Arrearages of Rent reſerved upon the Leaſe for 
Years, yet it is not payable ſo as was intended by the Statute, for the Sta- 
tute was made to maintain Hoſpitality, and to avoid Dilapidations, and that 
cannot be by Poſſibilities without a continual Revenue yearly payable, and 
not in Expectancy, or in future Poſſibilities; and in this Caſe the Biſhop 
ſhall have no more but a Poflibility. Trin. 30 Elix. B. R. Elmer's Caſe, 
5 Co. 2. Mich. 30 & 31 Eliz. Marler v. Right, 1 Anderſon 193. the ſame | 
Caſe, 3 Cro. 141. and More 253. But Coke is ſaid to have argued, that 


ſuch Leaſes for Lives are good, becauſe the Biſhop hath a Poſſibility of 


recovering the Rent; and Egerton, Solicitor General, is ſaid to aſſent to 
this. Paſch. 29 Eliz. B. R. Bunny v. Wright and Stafford, 1 Leonard 59. 
But the former Caſe is more to be depended upon; and it ſeems alſo in this 
Caſe to be held, that if there be a Leaſe for Years, that ſhall be ſurrendred, 
expired, or ended within One Year after a Leaſe for Lives is made, that 
the Leaſe for Lives is good without Confirmation, by the Statute of 32 
H. 8. Quare. : 3 | ti Dan”; 
This Rule, that if there be an old Leaſe in Being, it muſt be ſurren- y,._ this 
dred, expired or ended within a certain Time after the making of the new Rule of an 


Leaſe, holds good, not only when Biſhops, and other Corporations ſole, —— 


mentioned in 32 H. 8. make Leaſes by Authority of that Statute for Ge. i, good 


Twenty-one Years or Three Lives, without the Aſſent or Confirmation of with Confir- 
mation Or 


others; but alſo when any Spiritual or Ecclefiaſtical Corporation ſole (o- . 


ther than Biſhops) do make Leaſes with the Aſſent and Confirmation of 
thoſe who are by Law to confirm the ſame; and alſo when any Spiri- 
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Leaſes. 
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als Redlefidſticnl — e ane Leaſes of their 
Poſſeſſions, whoſe Leaſes were never to be — by any; for though 
by the Statute of 13 Eliz. theſe were not reſtrained from making concur- 
rent Leaſes, no more than Biſhops were by 1 Elix. yet by 18 Ez. they 
are reſtrained, though Biſhops are not beſtrained from making any Leaſe 


of any of their. Lands, .&c.-wheteof any former Leaſe is in Being, not to 


be expired, ſurrendred or ended within Three Vears next after the making of 
any ſuch new Leaſe. And it is ſaid by Cote Juſtice; that if there be Two 
Years in Being of a former Leaſe, and a Leaſe for Lives' is made, this 


| Leaſe for Lives is void by 18 Elis. and he alſo ſaith, that if a Dean and 


Chapter, or others reſtrained by the Statute of 18 Eliz. from making con- 
current Leaſes, unleſs the firſt ſhall be expired, ſurrendred and ended 
within Three Years of the making of any ſuch new Leaſe, do make a 


new Leaſe for Vears of Lands of which there was a Leaſe in Being for 
Four, Five or. more Years at the making thereof, that this Leaſe in Re- 


verſion may be made good, if the Leſſor doth, at any Time within Three 
Years after the making thereof, cauſe the former Leaſe to be ſurrendred. 
Paſch. 10 Jac. C. B. in Water's Caſe. v. Dean and — 8 Norubch, 


Brownlow and Gouldſborough, 2 Part 16. ot? 


Of what 
Houſes and 
Land concur- 
rent Leaſes 
may not be. 


Though Deans and Chapters, Maſters and Fellows, Maſters ahd Wonka: 
of any Hoſpitals, Archdeacons, Prebendaries; © Parſons, Vicars, or other 


like Order, having any Spiritual Living, may make concurrent Leaſes of 


their Lands, Sc. generally ſpeaking, in caſe the firſt Leaſe ſhall be expired, 
ſurrendred or ended within three Years after the making of the new Leaſe ; 
yet of ſuch Houſes as by 14 Els. they may let for Forty Years; and of ſo 
much Land as they may and ſhall let with them for the ſame Term, they 


may not make Leaſes in Reverſion, or concurrent Leaſes ; and the Reaſon 


is, becauſe that after the Statute of 13 Ez. was made, the Parſons afore- 
ſaid might or did make concurrent Leaſes at their Pleaſure, that Statute 
notwithſtanding, and then for the preventing | ſuch concurrent Leaſes at 
Pleaſure, comes the 18 Elia. which ſays, that the firſt Leaſe made by the 
Perſons aforeſaid muſt be expired, ſurrendred or ended within three Years 
after the making of the new Leaſe, or that the new Leaſe ſhall be void. 
But then this Statute of 18 Eliz. hath Relation only to the Statute of 1 3 
Eliz. which hath not any Reſpect to the Statute of 14 Eliz. by which the 


ſaid Perſons are expreſly and abſolutely forbidden to make Leaſes in Rever- 


If 18 Elie. 
extends to 
14 Eliæ. 


ſion of ſuch Houſes and Land to them belonging as are therein mentioned; 
and the Statute of 18 E/:2. is only a diſabling Statute; and makes no Shew 
of giving Power to thoſe: Perſons to make Leaſes in Reverſion, or concur- 
rent Leaſes of Houſes againſt the Statute of 14 Eliæ. for then there muſt 


have been Words ſufficient to repeal the ſame as to this Particular, and 


that the Statute of 18 Elia. toucheth not the Statute of 14 Elix. was ad- 
judged, Trin. 14 Jac. Crane v. Taylor, Hobart 296. And The Dean and 
Chapter of Weſtminſier's Caſe, Mich. 16 Car. 2. C. B. Carter's Rep. 9. And 
ſo was the Opinion of three Judges, Trin. 25 Car. 2. in Baily and Munn's 
Caſe, 1 Ventris 246. and 3 Keb. 107. But the Lord Chief Juſtice Hale 
doubted, and inclined to be rather of the contrary Opinion, viz. that the 
Statute of 18 Eliz. doth extend to the 14th of Eliz. Firſt, Becauſe the 


14th of El. is as an Appendix to the 13th of El. and doth inlarge it as to 


Houſes in Cities, Market-Towns, &c. wherefore, the 18th reciting the 
13th, doth by Conſequence recite the 14th alſo.” His ſecond Reaſon was, 
upon the Connexion betwixt all the Statutes concerning Leaſes of Ecclefi- 
aſtical Perſons, that they may have been taken into the Conſtruction of 
one another. Thirdly, From the great Romage it would make in Leaſes, 


if a Leaſe ſhould be void, when there was never ſo little of a former r 
unexpired. 
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2 Founthly, There is no Authority to the contrary z Crane and Biſhops 
Taylor's Cale. being concerning Covenants only. 8 
And let it be noted, That though the Statute of 14 El. doth only ptohi- Wherter a 
bit Leaſes in Reverſion, and doth not mention concurrent Leaſes; yet if former Leaſe 
an Houſe be let for Forty Vearssto commence immediately, when there is g FR 
a former Leaſe in Being for Ten Years, this Leaſe for Forty Years (though cond Leale to 
Properly ſpeaking it be a concurrent Leaſe as it preſently commences in nay Oy 
Intereſt, yet) is in Law a Leaſe in Reverſion, and ſo within the Words of 
the Statute, and therefore void, as was adjudged, Paſcb. 39 El. Hunt v. Sin- 
gleton, 3 Cro. 564. And Dean and Chapter of Meſiminſters Caſe, Carter's Rep. 
11& 14, it is agreed, by Bridgman Chief Juſtice and Terill, that  what- 
ſoever is not a Leaſe in Poſſeſſion within the Statute 18 El. is a Leaſe in 
Reverſion, and that all Leaſes where there is a particular Eſtate out, are 
Leaſes in Reverſion; and in Bai and Munn's Caſe, 1 Ventris 246, T0 
den juſtice is of the ſame Opinion, to which the other two Juſtices in- 
clined. But by the Opinion of Hale Chief Juſtice in the ſame Caſe, as re- 
ported 2 Levinz 62. a former Leaſe in Being makes not the ſecond Leaſe 
to be a Leaſe in Reverſion; but a concurrent Leaſe, if the ſecond Leaſe 
be to begin preſently, to which, by this Report of the Caſe, the other 
Judges ſaid nothing, only Twiſden doubted. And on the other Hand, if 
an Houſe that by 14 El. may be let for Forty Years, be let but for Twen- 
ty Years, and Ten Years before the Expiration thereof another Leaſe is 
made for Twenty Years, not to commence preſently, but after the Expira- 
tion of the former Leaſe, this is properly a Leaſe in Reverſion, and yet 
ſaid to be good, and to ſand well with the Statute of 14 Els. for that theſe 
Contracts do not intermix, but the one doth well ſtand with the other, and 
both Leaſes do not exceed the Forty Years comprized in that Statate, which 
doth not hinder Leaſes from being made from a Day to come. Hill. 35 El. 
Thompſon v. Strafford, Popham 8. The above Opinion in Popham is denied 
to be Law in The Dean mag Chapter of Weſtminſter's Caſe, Carter's Rep. 
12, 15, and alſo in Bazly and uuns Caſe before cited, 1 Ventris 246, 
and 3 Keb. 107, 197. 
Note alſo, That this Statute of 14 El. doth not extend to Biſhops, ſo 
as either to inable them to let any Houſe for Forty Years, or to reſtrain 
them from making Leaſes of their Houſes in Reverſion, or concurrent Leaſcs 
for Years, nor may they hereby alien their Houſes by way of Exchange, or 
for any Recompence, and the Reaſon why they are not within this Statute, 
is becauſe they are not, as hath been ſhewed, within the Statute of 13 E/. 
to which this of the 14th of El. bath immediate Relation, 

And note, That in all Caſes when concurrent Leaſes are made, the . 
Leaſe, although it may be made a Die Confectionis, is not to take Effect in Time con 
Intereſt till the old Leaſe be expired, ſurrendred or ended, that is, the new een So 5 
Leſſee cannot enjoy the Land, &c. till ſuch Time, for the new Leaſe does Effect in In. 
commence preſently by Eſtoppel only, not in Intereſt, yet it ſeems that the bereft 
Rent is due from the firſt Commencement of the Leaſe, ſo that the Biſhop, 

Sc. Leſſor is intitled to two Rents, and may bring an Action of Debt to 
recover the Rent reſerved upon the ſecond Leaſe, during the Continuance 
of the former; for the Rent muſt be reſerved and - made payable during How the 
the Term, and not only from the Determination of the former Leaſe, elſe Rent to be 
ſach concurrent Leaſes will be void, as contrary to the Statute, and being Pn 
a Rent reſerved upon a Leaſe for Years, an Action of Debt or Covenant 
will lie for it; and there can be no other Remedy to recover it, during 
the Continuance of the firſt Leaſe, for which Reaſon a concurrent, Leaſe for 
Lives is not good, by Reaſon Debt will not lie for ſuch Rent, and there is 
no Remedy to recover it during the firſt Term, tho? it ſeems, according to 
Elmer's 
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1 Bilhopis - © Blmer's'Caſe,. 5 Co. 2. that after the firſt Leaſe ended, the Leſſor thy aj; 
1 Leaſes. © Qin for all the Arrears grown due before ſuch Leſſee came into Poſſeſſion, 
4 ” (But note, that by a late Statute made Anno 8 Anne Reginæ, it ſhall be 
3 | lawful for any Perſon or Perſons having Rent in Arrear, or due upon any 
= Leaſe or Demiſe for Life or Lives, to bring an Action of Debt for ſuch Ar- 
1 rears of Rent, in the ſame Manner as they might have done in caſe ſuch 
1 Rent were due and reſerved upon a Leaſe for Years.) Ty in. 21 Eliz. Fox v. 
__— | Collier, Moor 107. Trin. 25 El. 1 Anderſon 65. ſame Caſe, Paſeb. g El. 
_ C. B. Dyer 261. Degg's Parſen's Counſellor 116. So if a Perſon. hath a 
_—_ | Leaſe for Years in Being, and afterwards doth take another Leaſe for Years 
_—_— to himſelf of the ſame Land, Cc. the latter Leaſe is not a concurrent 
r . Lee aſe, or a Leaſe in Reverſion, and therefore ſuch ſecond Leaſe of the ſame 
_ Land made by a Biſhop, or other Perſon inabled by 32 H. 8. to make Leaſes 
= for Twenty-one. Years or Three Lives, is a good Leaſe without Confirma- 
_ tion, although it be made divers Years before the former Leaſe would have 
_ FM Upon 14 Elli expired. 80 if any Perſon inabled by 14 El. to make Leaſes of Houſes for 
= 4 1 of 3 for Forty Vears, doth firſt make a Leaſe for Twenty Vears, and Seven Vears 
= 5 1 3 after doth make another Leaſe to the ſame Perſon of the ſame Houſe for 
——_—_ fon. Twenty Years, to commence from a Day to come, the ſecond Leaſe can- 
x not be ſaid to be a concurrent Leaſe, or a Leaſe in Reverſion, becauſe by 
I 5 5 5 he x Le the Tenant's Acceptance of the ſaid Leaſe, the firſt Leaſe is 7pſo facto ſur- 
4147 * rendred, determined and gone, for the laſt Contract with the ſame Perſon 
= doth diſſolve the firſt, when the one and the other cannot ſtand together, 
1 Fi | as they cannot here, becauſe the one doth intermix with the other; nor 
4 | doth the firſt Leaſe remain good to the Day to come, on which the ſe- 
=_ cond Leaſe is to commence, but by the Leſſee's Acceptance of his new 
"8 Leaſe, doth immediately become void in the whole ; for the firſt Contract, 
159 which was intire, cannot be diſſolved in Part, as to that which the Party 
3 hath, (by Pop ham, Clinch and Gaudy) to which the Juſtices of the Com- 
wi ix mon Bench — and ſo was the Opinion of the Common Bench about 
ſi 1 1 El. in the Caſe of The Abbey of Barking, faith Popham. Hill. 3 5 Eliz. 
T7 Thompſon v. Troford, Popham 8. And from hence we may note, that Leaſes 
=. may be ſurrendred by two Means, that is, not only by Deed, which is when 
_ 5 an Eſtate, whether for Vears or Lives, is yielded up by expreſs Words into 
_ the Poſſeſſion of him who hath the next or immediate Remainder, or Re- 
1 Surrender in Verſion thereof, and is called a Surrender in Deed, but alſo by Operation 
= Deed and in of Law, and this is called a Surrender in Law; which is done by taking 
"8 of a ſecond or new Leaſe of the ſame Eftate ; therefore if a Leſſee for 
I Twenty Years preſently take a Leaſe for Ten Years, this is in Law a Sur- 
[5 render of the whole Term of Twenty Years; and the ſame Law it is, tho” 


1 the ſecond Leaſe be made to begin Ten Years after, becauſe by his Accep- 
4 | tance of ſuch ſecond Leaſe to begin at a Day to come within his former 
y Term, he doth affirm that the Leſſor hath Power to make ſuch ſecond 
Leaſe, which he cannot have without Surrender of the former ; and, as 
hath been faid, there ſhall not be any Fraction of the Eſtate, ſo as to 
make the former Leaſe good for the firſt Ten Years, and ſurrendred for the 
Reſidue. 5 Co. 11. b. Tvess Caſe. Paſcb. 40 Eliz. Maton v. Hutchins, 
2 Rolls Ar. 496. Yea the Acceptance of a voidable Leaſe is a good Sur 
render of a good and ſure Leaſe, Dyer 140 (43.) but if the new Leaſe ac- 
cepted of be merely void, the Acceptance thereof makes no Surrender of a 
former Leaſe. Micb. 13 Car. B. R. Flood v. Gregory. Per Cur: 2 Roll s Abr. 49 5. 
But Infants But what hath been thus ſaid of Surrenders, is not to be extended 
Pay ads adn generally to all Perſons, for Infants having a future Intereſt in a Leaſe, 


der by Deed, 
cannot ſurrender it by Deed, but ſuch Surrender is void; ſo if an In- 
fant 
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fant that hath a Leaſe that is to take Effect at a Day to come, ſhould Biſhops 
before ſuch Day accept a new Leaſe for the ſame Term upon the fame Tees. 
Rent and Covenants, this Acceptance of a new Leaſe by the Infant is 
void, and no Surrender in Law of the former Leaſe, becaufe it is without 
Increaſe of his Term, or Decreaſe of his Rent; and where there is no Not Accep- 
apparent Benefit, or Semblance of a Benefit to the Infant, his Acts are tance where 
void; and though the Caſe be, that the Infant come of Age before the Peneßt 
Leaſe can take Effect, and then the former Leaſe being expired, enters and 
claims by the ſecond Leaſe, and pays the Rent for divers Years, which 
is accepted, yet the ſecond Leaſe is void, and the firſt not ſurrendered, 
by Reaſon of the Infancy. Trin. 14 Car. B. R. Lloyd v. Gregory, 
1 Cro. 502, ſame Caſe, Jones 405, If a Leaſe be ſurrendered by Deed 
in order to the having of a new Leaſe, or that the Eſtate may be granted 
to another, the Surrender ought to be abſolute, not conditional, for a con- 
ditional Surrender is not ſufficient within 32 H. 8, and the other Statutes ; 
for the Mind of the Makers of theſe Laws was, that the Surrender ſhould 
be effectual, not illuſory, which might be avoided. Jin. 30 Elix. C. B. 
Elmer's Caſe, 5 Co. 11. And ſuch an abſolute Surrender may be ſafely 
made unto a Corporation aggregate upon their Promiſe to make a new 
Leaſe; for though no Action at Law can be brought againſt ſuch a Cor- 
porate Body grounded barely upon a Promiſe, as in ſuch Caſe it might be 
_ againſt any fingle Perſon ; yet the Court of Chancery will compel to 
make ſuch new Leaſe; as for Inſtance, a Dean and Chapter hath made 
a Leaſe to one, who upon their Promiſe of a new Leaſe doth abſolutely 
ſurrender it, and then the Dean and Chapter will not perform their Pro- 
miſe, but lets the Eſtate to another Perſon, although in this Caſe no 
Action at the Common Law doth lie againſt the Dean and Chapter 
upon the Breach of this their Promiſe as Coke ſaid, for that a Corpora- me 
tion cannot be bound without Deed, yet the Party who ſurrendred may 10. Deed. 
well ſue in a Court of Equity for a ſpecifick Performance of ſuch their | 
Promiſe, to compel them to make the new Leaſe, and as is ſaid, may 
bring his Suit againſt any particular Perſon of the Corporation, for the . 
Corporation itſelf cannot be ſo ſued; and in this Caſe, if their ſecond 
Leſſee be one of their Body, yet he may be ſo ſued, altho' he was not one 
of them at the Time of the Promiſe made, becauſe the Corporation never 
dies, and this new Member having the Leaſe is the Cauſe of the Grief. 
Mich. 12 Fac. B. R. Sir G. Frevil v. Ewebank, 1 Roll's Rep. 82. | 
And here let it be noted, that it hath been enacted, by Stat. 29 Car. 2. 29 Car. 2. 


c. 3. That no Leaſes, Eſtates o2 Intereſts either of Freehold 5 3.4 p 
02 Term of Pears, oz any uncertain Intereſt not being Copyhold oz Heed or Note 
Cuſtomary Jntereſt, of, in, to, oz out of any Meſſuages, Manozꝛs, in Writing. 
Lands, Tenements oz Hereditaments, ſhall at any Time after the“ 

laid Four and twentieth Oay of June be aſſigned, granted oz ſur- 
rendzed, unlels it be by Deed, oz Note in Writing ſigned by the 

Party ſo aſſigning, granting oz ſurrendzing the lame, oz their Agents 5 
thereunto lawfully authozized by Uriting, oz by A# and Operation 

of Law. See the ſaid Stat. 29 Car, 2. Intitled, An Ad for Prevention 

of Frauds and Perjuries. F ; 

A fourth Rule to be obſerved for the making of theſe Leaſes good (4) 
in Law, is, that they do not exceed Three Lives, or Twenty-one Years, 1 
from the making thereof; therefore if a Leaſe be made by a Biſhop for Lives, or 
Four Lives, and one of them doth die in the Life of the ſame Biſhop; 21 Yer, C. 
ſo that when the Biſhop dies there is but Three Lives in Being, yet the 
Leaſe is void againſt the Succeſſor ; for being void by 1 Eliz. at the 

2 | Time 
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__ | L Leaſes be made for Three Lives, thus, To one for Life, the Remainder 
—_— | to a ſecond for Life, Remainder to a third for Life; this Leaſe is void by 
__ the Statutes. Mich. 3 Car. C. B. Owen v. Tho. ap Reeves, 1 Cro. gs. 


WY Trin. 11 Jac. The Biſhop of Saliſbury's Caſe, 10 Ce. 62. Or if new 


1 Derothy Owen's Caſe v. Owen Price, Trin. 3 Car. C. B. Hetley 22. 
1 | | So if an Archdeacon doth make a Leaſe for Three Lives according to 
- the Statutes, and the Leflees do make a Leaſe for an Hundred Years, 
=_ which is confirmed by the Archdeacon, Biſhop, Dean and Chapter, 
3 | yet ſuch Leaſe ſhall not bind the Succeſſor, for if that ſuch Conveyances 
= ſhould not be conſtrued to be againſt the Statutes, the Statutes would be 
_—_— of no Effect, and the good Intent and Purview thereof would eaſily be de- 
8 feated and defrauded ; ſo in like Manner it is faid to have been adjudged, 
= that if a Biſhop' makes a Leaſe for Three Lives, reſerving the antient 
= Rent, and then he makes a Leaſe for an Hundred Years, if Three Men 
_ ſo long live, which is confirmed by the Biſhop and Chapter, the Succeſſor 
_F- may avoid this Leaſe. The Biſhop of Hereford and Stacy's Caſe, vouched 
_. 8 in The Biſhop of Chicheſter and Freeland's Caſe, Paſch. 1 Car. Ley 74. 
= Ig For Ninety- 80 if a Leaſe be made for Ninety-nine Years determinable upon Three 


8 &e. hacks Lives, it is ſaid that this Leaſe is not good within any of the Statutes. 
8 Co. F. 70. But in 26 Car. 2. B. R. Threadneedle and Lineham's Caſe, 

3 Keb. 595, there it was ſaid by the Court, that they would not diſpute, 

whether a Leaſe made by a Biſhop for Ninety-nine Years determinable on 

Three Lives was good or not (which doth imply that the Law is not 


_—— ſettled as to ſuch a Leaſe.) But if a Leaſe be made to A. for the Life of 
8 B. C. and D. it is a good Leaſe; and it is held, that a Leaſe to one for 
_ the Lives of Three others, and a Leaſe to Three for their Three Lives, 
= is all one within the Intent of the Statute. Trin. 3 Fac. B. R. Baugh 
= v. Haynes, 2 Cro. 76. And a Leaſe being made for Forty Years by the 
Ti Maſter and Brethren of an Hoſpital was allowed good in Chancery. 
Th Tothil, p. 140. Tit. Leaſe. But Quære, Whether the Leaſe was for 
43 Houſes or Land, and if for Lands, upon what Reaſon it was made 
_ 1H Tak ts : And note, That though by the Words of the Statutes, All Leaſes 
1M fewer Years let, other than fo2 Twenty-one Pears oz Thee Lives, from the ma- 
"a „ ng king, hall be void; yet a Leaſe for fewer Years or Lives, is good, 
» I wi for that it was the only Intent of the Statute to reſtrain Church-Men 
=_ for making Leaſes for longer Terms, and not from making them for 
3 fewer Years or Lives. Mich. 32 & 33 Eliz. C. B. Carter and Chay- 
3A = cole's Caſe, I Leon. 306. If a Leaſe be made to one for Three Years, 
Wi. aänd ſo from Three Years to Three Years, and ſo from Three Years to 
4 9 2 Years. Three Years during the Leſſor's Life, this is a good Leaſe for Twelve 
ö N a | Years. Per Gur. Mich. 13 Jac. Wrathbone v. Newberry, 3 Bulſt. 158. 
47 See 28 H. 8. Dyer, f. 24, and Plaud. f. 273. Or if the Leaſe be 
_ for Three Years, and ſo from Three Years to Three Years ſo long as he 
_ ſhall be Parſon, this is a good Leaſe for fix Years, and for the Reſidue 
45 uncertain, and but an Eſtate at Will. 1 1/7, 45. b. But if the Leaſe be 
Wi for Three Years, and from Three Years to Three Years, till Nine Years 


be expired, this is a Leaſe for Nine Years. Paſch. 1 Fac. C. B. Wilcox's 

Caſe, 1 Roll's Abr. 8 50. And if a Leaſe be made for Three Years, 

and after for Three Veurs, and ſo from Three Years to Three Years 

until Ten Years be expired, it is a Leaſe but for Nine Years, and the odd 

Year ſhall be fejected and not accounted, becauſe it cannot happen to be 

l =þ determined by Three Years; the ſame if it had been for Twenty Years, 
| | Se. 
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paſſed, that this was a Leaſe for Ninety-nine Years, which was a Time 


cover his Eſtate to another, if the Grantee had died before the Leſſee of 


lame, oz by ſome other Perſon in his Pꝛelence, and by his erpeſs 
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Se. the odd Years ſhall be rejected. Ney 143. | Yet it hath ſince been Biſhops 
adjudged, that where a Leaſe was made for Twenty-one Years, and fo Leaſes, 
from Twenty-one Years to Twenty-one Years, till Ninety-nine Years was | 
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certain, although the Twenty-one Years could not determine in Ninety- 

nine Years, but the odd Vears ſhould be rejected. Hill. 30 & 31 Car. 2. 

B. R. College de Mancbeſter v. Trafford, 2 Lev. 241. And if a Leaſe 

be made for Three Vears, and at the End of thoſe Three Vears for other 

Three Years, Et fic de 39 Annis in tres Annes during the Life of the 

Leſſor, this is not a Leaſe for Life, but a Leaſe for Twelve Years, the 12 Years. 
Firſt being for Six Years. Hill. 13 Fac. B. R. Newberry and Wroth- 

bone, 1 Roll's Rep. 207. 2 95 

If a Leaſe had been made for the Life of one or more other Perſons, Occupancy 
and the Leſſee had died, Cęſſuy que vie being living, he that firſt entred jar ; oY 


ſhould have held the Land during the Life of him for whoſe Life it was Life, &c. 
taken as general Occupant; fo if Tenant for his own Life had granted 


— 


whom he had the Eſtate, he that firſt enters ſhould have had it during 

the Life of the firſt Leflee, 2 Bulſt. F. 11, 12. Blunts Dictionary, Occu- 
pant, Or if a Tenant for another's Life makes a Leaſe for Years and dies, 

the Leſſee for Years being in Poſſeſſion ſhould have had the Term as Oc- 
cupant. Chamberlain v. Ewre, 2 Roll's Abr. 151. But if the Leſſee 

for Years had made a Leaſe at Will, and after that the Leſſee for the 
other's Life had died, the Leſſee at Will being in Poſſeſſion ſhould have 

been the Occupant, and not the Leflee for Years, but he ſhould have had 

it in the Nature of a Reverſion, and ſo the Leaſe for Years not extinct. 

But if Tenant for another's Life had died, not having made any Grant of 

his Eſtate, he that firſt enters, albeit he claimed it in the Right of another, 
ſhould have been the Occupant upon the Account that he firſt entred, 

and not he in whoſe Name he claimed. Mich. 10 Fac. B. R. Chamber- 
lain v. Eure, 2 Roll's Abr. 151. But at this Day in all theſe Caſes be- Law of Ocz 
fore mentioned, concerning general Occupancy, the Law by Act of pan 
Parliament is changed, and it ſhall go to the Executors or Adminiſtra- "5 
tors of the Party ſo dying that had the Eſtate thereof by Virtue of 

the Grant, and ſhall be Aſſets in their Hands, that is, in caſe there be 

no ſpecial Occupant thereof; and ſpecial Occupancy is, where an Eſtate 

for Lives 1s made to a Man and his Heirs, in ſuch Caſe the Heir ſhall 

have the Eſtate after the Deceaſe of the Anceſtor as ſpecial Occupant, or as 

a Perſon particularly deſcribed to whom the ſaid Eſtate ſhall go after the 
Leflee's Death, and ſuch Leaſe ſhall be as Aſſets by Deſcent in the Hands 

of the Heir. Stat. 29 Car. 2. Intitled, An AF to prevent Frauds and 
Perjuries, which is as followeth : Be it farther enacked by the Autho⸗ 

tity afozeſatov, That from hencekozth any Eſtate per auter vie ſhall be 
deviſable by a Mill in Writing, ſigned by the Party ſo deviſing the 


Diref#ions, atteſted and ſubſcribed in the Pꝛeſence of the Deviſo? 

by thzee 02 moze Mitneſſes; and if no ſuch Deviſe thereof be 3 
made, the ſame ſhall be chargeable in the Þands of the Heir, if it Heir charge- 
ſhall come to him by Reaſon of a ſpecial Occupancy, as Aﬀets by le 
Deſcent, as in caſe of Lands in Fee⸗ſimple; and in caſe there be no 

ſpecial Occupant thereof, it ſhall go to the Executozs oz Admint- 

ſtrutozs of the Party that had the Eſtate thereof by Girtue of the 

G2ant, and ſhall be Aﬀets tn their Hands, and by 14 Geo, 2, ch. 20. 


And 
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22 7 and whereas by an Ack made in the Twenty. ninth year of the 
xy Reign of King Charles the Second, Intituled, An Act for Prevention 
of Frauds and Perjuries, amongſt other Things, It is Enacted, 
That Eſtates per auter vie, whereof no Devile ſhould be made, 
Gould, in Caſe there ſhould be no ſpectal Occupant thereof, go to 
the Executoꝛs o2 Adminiſtratozs of the Party that had the Eſtate 
thereof, by Uirtue of the Gzant, and ſhould be Aﬀets in their 
Pands: And whereas Doubts have ariſen, where no Oeviſe has 
been made of ſuch Eſtates, to whom the Surplus of ſuch Effates, 


thereof for Three Lives, rendring the old accuſtomed Rent, though this 
aha be confirmed by the Dean and Chapter, yet the Succeſſor ſhall avoid 
; by 1 Eliz. for a Fair is but a Franchiſe or Liberty not manurable, out 
of which a Rent cannot be reſerved, and for the Rent reſerved out of ſuch 
Fair, the Leſſor or his Succeſſors have not any Remedy, either by Diſtreſs, 
or Aſſize; and all Leaſes of ſuch Inheritances out of which the antient 
and accuſtomed Rent cannot be. well and lawfully reſerved and made 
Payable to the Succeſſor, during the Continuance of ſuch Leaſe for T'wen- 
Avoided by ty-one Years, &c. the Succeſſor ſhall avoid it; for altho' in ſuch Leaſes 
Succeſſor. the Rent reſerved may be good by Way of Contract between the Leſſor 
and Leſſee, yet it is not incident to the Reverſion, nor ſhall go with it, 


= : _ after the Debts of ſuch deceaſed Dwners thereof are fully ſatisfied, 
= ſhall belong; It is enacted, That ſuch Eſtates per auter vie, in caſe 
1 WM ho there be no ſpecial Occupant thereof, of which no Devile hall have 
e | been made,. accozding to the ſaid At fo2 Pꝛevention of Frauds and 
1 Perjuries, o2 fo much thereof as ſhall not have been ſo deviſed, 
= | Hall go, be applied, and diſtributed in the ſame Manner, as the per: 
_— ſonal Eſtate of the Teftato? 02 Inteſtate, 
"38 (50 A fifth Rule to be obſerved in the making of theſe Leaſes, is, that it 
= - | a x: e 1 muſt be of Lands, Tenements, or Hereditaments tredurable or corpo- 
== | Taken Teal, which are neceſſary to be letten, and whereout a Rent- by. Law 
= be. may be reſerved, and not of Things that lie in Grant, whereout' a Rent 
1 5 cannot be reſerved; therefore if a Biſhop by Deed indented doth make a 
h Leaſe of a Fair, Parcel of the Poſſeflions of his Biſhoprick with all Profits 


_ — therefore the Succeſſor ſhall not be bound by ſuch Leaſe. Trin. 30 Elis. 
1 | B. R. Fewel's Caſe, 5 Co. 3. If a Biſhop be ſeiſed of a Manor, and hath 
Wi - Grant 4 pri- by Grant from the King primam tonſuram ſive veſturam of certain Acres 
= ma vi/iure. of Land belonging thereunto (but not the Feeding thereof, which was to 
* another); here the Biſhop hath not the Soil; for although in the Caſe 
1 of a common Perſon by the Grant de prima weftura the Soil ſhall paſs, 


Leaſe thereof. yet not in the Caſe of the King ; ; but if the Grant had been of the firſt 
En Veſture to ſuch a Day certain, the Soil had paſſed ; and when the Biſhop 
| hath only primam tonſuram and not the Soil, and makes a Leaſe thereof 


= . for Three Lives rendring Rent, this Leaſe is void, as not being an Heredi- 
3 iN tament within the Statute to be leaſed; but where the Grant is de veſtura, 

_ from a certain Time to a certain Day, it is then an Hereditament that may 
wn . be letten, and may be fed with Cattle, and upon which the Succeſſor may 


diſtrain in caſe the Rent be not paid. Paſch. 19 Fac. B. R. The Biſhop 
of Oxford's Caſe, Palmer 174. Upon this 1 alſo it is, that if 
a Biſhop be ſeiſed of Tithes in the Right of his Biſhoprick, and doth 
by Indenture demiſe them for Three Lives rendring the antient Rent, 
this is a void Leaſe againſt the Succeſſor ; by Telverton, Williams and 
Tanfield, becauſe the Leaſe being made for Lives, and nothing demiſed 
but Tithes which lie in prender, there is not any Remedy for the Rent, 


for there is not any Place wherein a Diſtreſs may be taken, nor can any 
2 Action 
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Action of Debt be brought becauſe it is a Freehold, nor an Aſſize, becauſe Bichops 
there is not any Seiſin; and if there was Seiſin, yet the Aflize would Tees, 
fail, becauſe there is not any Land to be put in View; but if the 
Leaſe had been made for Vears, it had been good, becauſe then an Action 
of Debt lies for the Rent, and ſo it is of all other Things which lie in 
Prender or Render, where no Diſtreſs can be taken. Hill. 3 Fac. B. R. 
Jailentine v. Denton, 2 Cro. 111, fame Caſe, Moor 778. Trin. 5 Fac. 

B. R. Rickman v. Garth, 2 Cro. 173. Hill, 19 & 20 Car. 2. Holden v. 
Smallbrook, Vaughan 204, The Biſhop of Oxford's Caſe, Paſch. 19 Fac. 

B. R. Palmer 175, and Paſch. 15 Car. 2. Scacc. Morice v. Antrobus, 
Hardres Rep. 326, and Hill. 26 & 27 Car. 2. Cartwright v. Pinkney, 

3 Keb. 488. Note, That it being admitted that a Leaſe: for Years of 

Tithes made by a Biſhop. rendring Rent is good againſt the Succeſſor, Biſhop's 
that doth admit that it is ſuch a Rent as ſhall go along with the Re- age} 
verſion, and not as a Sum in groſs by reaſon of the Contract only; for if Tithes. 
ſo, it could not go to the Succeſſor, for a ſucceeding Biſhop is not privy 

to the Contracts of his Predeceſlor, but hath a Privity of Eſtate only, 

dig. the Reverſion, as was argued by Saunders, to which the Court ſeem- 

ed to incline. Hill. 22 & 23 Car. 2. Dean and Chapter of Windſor v. 
Gover, 2 Saunders 304, ſame Caſe, 2 Keb. 737. Trin. 13 Car. 2. 
Tipping v. Grover, Raym. 18, ſame Caſe, 1 Keb. 62. 


If a Biſhop, &c. grant the next Avoidance of a Benefice to another, Biſhop's 
Grant of the 


although the Grant be confirmed by the Dean and Chapter, yet it is nt Krol. 
void againſt the Succeſſor by Stat. 1 Elix. becauſe tis ſuch an Intereſt dance. 
out of which a Rent cannot be reſerved. Tyin. 11 Fac. The Biſhop of 
Saliſbury's Caſe, 10 Co. 6. Paſch. 32 Elis. Sale and The Biſhop of 
Coventry and Marſh, 1 Anderſon 241. And for the fame Reaſon it hath 

been held, 37 & 38 Eliz. in a Cale between The Dean and Chapter 

of Hereford and The Biſhop of Hereford and Bullard, that a Grant of 

a next Avoidance of a Benefice by a Dean and Chapter is within the 
Purview of the Statute of 13 Eliz. and ſo void. 3 Cre. 440. 1 Mod. 

Rep. 204. oO „ | 

If a Biſhop doth create a new Office, or doth grant a new Fee, or Grant of a 
a Rent-Charge, &c. out of his Land, the Statute doth extend to make 22 : 
them void by the Equity thereof as againſt the Succeſſor ; for if the *' : 
Biſhop might grant Rents or Fees out of the Land, at his pleaſure, the 

Statute would be to little or no Purpoſe, for the Land by ſuch Grants 

might be made of ſmall or no Value to the King and Succeſſor. Paſch, 

32 Eliz. Sale v. The Biſhop of Coventry and Marſh, 1 Anderſon 241. 

Trin. 12 Tac, Humphry---v. Powel, Brownl. and Goulds. 1 Part 182. 

Yet if an antient Office be granted, and the antient Fee be increaſed, , of an 
the Grant is notwithſtanding good for the Office, and for ſo much of the antient Of- 
Fee as hath been antiently granted with the Office, and void for the reſt fc 

that is new. Mich. 8 Car. Young v. Stowel, 1 Cro. 280. 1 Car. George 

- Biſhop of Chicheſter v. Freeland, Bridgm. 32. Mich. 9 Fac. C. B. The 

Biſhop of Ely's Caſe, Brownl. and Goulds. 2 Part 137. » But this it 

ſeems is to be underſtood, where the Office and antient and new Fee 

are as ſeveral Grants, and not conjoined or mixed in the ſame Sentence, 

or in ſeveral Sentences, the one depending upon the other. But if an 

Office be granted with a Fee of Five Pounds, when the antient Fee was 

a leſs Sum, becauſe it is intire in the Grant, it is void for all; by Hutton 

and Yelverton. Mich. 2 Car. C. B. George Biſhop of Chicheſter v. Free- 

land, 1 Cro. 50. So when a Biſhop having the Inheritance of the Diſpoſal 

of Two Offices, as of Steward and Under-Steward, did grant both to 


Two Perſons, whereof one is within Age, and after the Grant was con- 
Fes 5 5 2 | firmed 
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_ EEE conan aa ——————— EAI Ie ; 
WE! Bios firmed at his full Age in the Life of the fame Biſhop, yet the Grant was | 
_ T » adjudged void; and 'twas alfo then ſaid, when Two Offices ate granted to 5 

_—_— Grant of oOße Man by one Grant, that they are void, for the Statute hath been Z 
—_ Two Offices. ſtrictly expounded, Scambler and Wat's Cafe, 41 Elia. vonched in the 3 
_ | Biſhop of Chicheſter and Freeland's Cafe, Ley 76, and 1 Crv. 50. 5 
—_— Of a Rent Alfo if a Dean and Chapter do grant a Rent-Charge ont of their I 
— 8 . Poſſeſſions, this is reſtrained by the Equity of Stat, 13 Eliz, and yet I 
= Chapter. the Rent is not any Part of their Poſſeſſion within the Words thereof, 1 
5 Elmer's Cafe, 5 Co. 2. Or if a Biſhop being ſeiſed of a Rent doth Y 
[1 grant the ſame in Fee, this Grant is void as to the Succeſſor. Paſch. 3 

31 44 Eliz. in the Caſe of Fines, 3 Co. 85. The like may be faid of all 1 
—_ _ other Eccleſiaſtical Perſons that are within the ſaid Statute of 13 Elix. 3 
= If an Annuity be granted to one for his Life pro Confilio impenſo & 3 
= impendendo, this Grant is void againſt the Succeſſor by an equitable Con- 1 

Will | ſtruction of the Statutes. Biſhop of Saliſbury's Caſe, Trin. 11 Fac. | 

3H 9 10 Co. 60. And generally all Leaſes and Grants not permitted by the 


What Leaſes Words in the Statute of 13 Eliz. Other than fo2 the Term of One 
1 1 . and twenty Years oz Thee Lives from the Time as any ſuch Leaſe 
WE _ #-ainft Suc- 07 Gꝛatt ſhall be made 0? granted, whereupon the accuſtomed yearly 
ceſſors. Vent oz moze ſhall be reſerved and payable yearly creme the ſaid 
Term, are void againſt the Succeſſors, being reſtrained by this Statute 

and the Statute of 1 Elix. And for that Reaſon, if the Grant of an Office 

by a Biſhop, whether it be an Office that is exerciſeable by the Biſhop 

_ himſelf, as Chancellor, or any other Office that concerns the Biſhoprick, 

as Steward, Sc. cannot be made for Twenty-one Years or Three Lives 

within the Exception of 1 Eliz. nor by a Dean and Chapter or other 
Eccleſiaſtical Corporation within 13 Eliz. But a Biſhop by 1 Eliz. or 

others by 13 Elix. may grant an antient Office for One Life, and that 

upon the Account of Neceſſity, as being no Diminution of the Revenue; 

but this being a Grant at Common Law, muſt be confirmed. But it 

ſeems that a Commiſlaryſhip, &c. is not grantable for Life with Con- 

firmation to bind the Succeſſor, for ſo it hath been held. The Caſe was 

thus, The Deanery of Wolverhampton annexed to the Deanery of Windſor 

Commiſſary- being a Peculiar, and having Ordinary Juriſdiction, the Dean makes a 


I N — W I an by — 
r 
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- 
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hip granted. Commiſſary, which is confirmed by the Chapter: The Dean dics; the 
Queſtion was, If this was good to bind the Succeſſor? By Dodderidge tis = 
faid, that ſuch a Juriſdiction is judicial, and that Grant is but a Com- 1 
miſſion and Authority all Times remaining in the Ordinary. True it is, I 
that Eccleſiaſtical Juriſdiction in judicial Acts may be executed by Subſti- 


tute, but in Law they are the Acts of them that ſubſtitute the other; 
by 11 H. 4. 64. 3. 7 E. 4. 14. 20 H. 6. 1. A Commiſſary may ex- 
communicate and prove a Teſtament, but that ſhall be in the Name of 
the Ordinary. 20 E. 3. And a Grant of that by the Biſhop is not good 
but during his Life, and ſhall not bind his Succeſſor; for the Law 
| hath appointed who ſhall execute ſuch Juriſdiction /ede vacante, vis. 
the Atrchbiſhops in their ſeveral Provinces ; by 17 Ed. 3. 23. The 
Archbiſhop and the Dean and Chapter cannot grant the Juriſdiction of 
Wardenof the the Warden of the Spiritualties to hold after the Death of the Arch- 
Spiritualties. biſhop, which is a more ſtrong Caſe. And if the Subſtitute as above- 
ſaid offends, the Ordinary ſhall be puniſhed for it, which is unreaſona- 
ble, and the Grant being void cannot be made good by the Confir- 
mation of the Chapter. And by Coke Chief Juſtice, if that ſhould. 
be a good Grant to bind the Succeſſor, then the Succeſfor cannot 
remove him, and yet the Succeſſor ſhall anſwer for the Acts 
and Offences of the Commiſſary, which would be too hard; the 
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Prebend of Hatcherhy's Cafe. Ney 153. Andi it is ſaid, that an Of- Bichons 
fice judicial, or partly judicial and partly miniſterial, cannot be grant- * 
ed in Reverſion, though an Office miniſterial may. 11 Coke 4. Auditor 

Curl's Caſe, 2 Roll's Abr. 154. However the Dean and Chapter's Confir- 

mation will not make valid the Biſhop's Grant of an Office for TWO Lives; Grant of an 
for the ſame Neceſſity which makes the Grants of Offices good for One antient Of. 
Life, will not extend to Grants for Two or more Lives. 1 Car. George 7 = = 
Biſhop of Chicheſter v. Freeland, Bridgm. 30. Trin. 8 Car. B. R. Walker 
v. Sir John Lamb, 1 Cro. 259. And if the Grant be made for Two 

Lives, and one of them die before the Biſhop, ſo that there is but one 

Life in Being againſt the Succeſſor, yet the Grant being originally void, 

cannot be made valid by any After-Accident ; by Harvy and Croke, the Fs 
ſaid Caſe of The Biſhop of Chicheſter v. Freeland, Cro. 50. Yet if an FR 
Office by Cuſtom hath been uſed to be granted by any Biſhop for Two 7 
Lives, ſuch Grants for Two Lives by ſuch Biſhop, with Confirmation 

of the Dean and Chapter, are good, as ſeemed to be agreed concerning 

the Office of Official or Chancellor of the Biſhop of— ted to 

Two Perſons, and the longer Liver of them, ſuch Grants having been 

uſually ſo made by the Biſhops there. Mich. 3 M. & M. B. R. Tones 

v. Bean. Neither may the Biſhop grant an Office with the antient 

Fee to one, and after make a Grant of it in Reverſion to another, 

becauſe there is no Neceſſity for the ſecond Grant; and if ſuch Grants 

were good, by the ſame Reaſon they might be made in Tail or in 

Fee, which would be directly againſt the Meaning of the Statute; 

nor can any ſuch Grant be made good by any After-Act of the Gran- 

tee, as by Surrender, Releaſe, or the like. But if by Preſcription Grant in Re- 
I Time out of Mind, a Biſhop, or other Eccleſiaſtical Corporation, a" 3 Br By 
I hath uſed to grant an Office in Reverſion, Habendum after the Death 
of the preſent Grantee for Life, ſuch Grant is good with Confirma- 
tion, (and that without the Recital of the former Eſtate, 2 Roll's Abr. 

x54) by Dyer; to which Manwood ſaid, that it is the Order in the 
Arches, and in the Prerogative Court, and of all the Courts of Paul's, 
to grant the Offices in Reverſion, and that every Office which doth 
belong to the Spiritual Courts are granted in Reverſion; to which 
Dyer replied, I do not care nor regard what they do, but what they 
ought to do; and according to his Opinion, he faid it had been there 
lately adjudged, and that a Preſcription ought to be laid. Mich. 15 
Eliz. C. B. Leon. 31, and The Biſhop of Saliſbury's Caſe, vouched 
in The Biſhop of Chichefter and Freeland's Caſe, Pa{ch. 2 Car. 1 Cre. 
49. Mich. 8 Car. B. R. Young v. Stowel, 1 Cro. 279, and Fones 310. 

q Trin. 15 Car. B. R. Young v. Fowler, 1 Cro. 555, and Marſh 38. 
3  Trin. 8 Car. B. R. Walker v. Lamb, Jones 263, But if no Preſcrip- 
3 tion be for ſuch Grant, it is void againſt the Succeflor ; by Harvy and 
Croke, 1 Cro. 49. And when the Queſtion was, Whether an Office 
had been uſually granted in Reverſion ? The Plaintiff to prove it 
ſhewed a Grant of 4 Ed. 6, to one in Reverſion, and confirmed 

1 Eliz, and that the 7th of Eliz. the Reverſioner ſurrendred, and 
took a new Grant to him and another: It was held by all the Court, 

that this was a good Inducement to believe that the Office was anti- 
ently ſo granted in Reverſion; but being Matter of Fact it was left 

to the Jury, and they found for the Plaintiff, who after exhibited a 

Bill in the Chancery to be eſtabliſhed in Poſſeſſion according to the 
Verdict. Mich. 8 Car. B. R. Young v..Stowel, 1 Cro. 297, and Jones 
310. But a Biſhop may grant a new Office that is neceſſary with a Of a neceſſn · 


| ry new Of- 
realonable 5. with Fee. 
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_ Biſhops © + reaſonable Fee, the ſame being confirmed by the Dean and Chapter, 
und ii ſhall bind bis Succeſſor as is ſaid to be adjudged, 10 Jac. C. B. 
Ein the Caſe of the Biſhop of Ely, who granted the Office of keeping of 

his Houſe and Garden for Life with the Fee of 3 J. per Ann. 1 Cre. 48. 

If a new Biſhoprick be founded (as divers were in the Time of H. 8.) 
the Biſhops of ſuch new Biſhopricks are reſtrained by 1 Elix. as others of 

old Foundations, and may be even as they grant Offices of Neceſſity for 
Life with Confirmation of the Dean and Chapter, that is in Poſſeſſion 

with a reaſonable Fee; (the Reaſonableneſs of which Fee ſhall be decided 

by the Courts of Law in which an Action concerning it ſhall depend) as 

excepted out of the general Reſtraint of the ſaid Statute, Trin. 23 Els. 
Boulton's Caſe, vouched in The Biſhop of. Chicheſter and Freeland's Caſe, 
1 Cro. 50. Paſch. 27 Car. 2. Ridley v. Founel, 3 Keb. 472, 506. : 
And it is ſaid in the ſame Caſe of Ridley v. Pownel, by Hale Chief 

Juſtice, that before the Statute 1 Elig. there was no Difference in grant- 

ing Offices between the antient and the new Biſhopricks, they both 

If Mack an Of: made their Grants as Owners, and not by reaſon of any Preſcription ; 
| fce may be therefore, if any new or old Biſhoprick uſed to make Grants of Offices 
granted to for One, Two or Three Lives before that Statute, they may do ſo after 
3 the ſaid Statute: And it was alſo ſaid by him, that the new Biſhopricks, 
was not uſed being taken out of the old, ſhall have the ſame Preſcriptions and Appen- 
before 1 Biz. dancies to the Part ſo taken out, as were in the old Biſhopricks : And 
the other Juſtices inclined to be of the ſame Opinion with Hale : But in 

this Caſe, becauſe it was only found by ſpecial Verdict, that this Office 

had been granted ſeparalibus Temporibus fince the Foundation of the Bi- 

ſhoprick, which was in the Time of H. 8. and that might be, and yet 

not before, but after the Statute 1 E/zz. For this Incertainty, and to 

ſupply this Defect in the Verdict, a new Venire Facias was taken out to 

have this Matter more ſpecially found. Lev. 2 Rep. 138. So that by 

the Opinion of the Court in this Caſe it ſeems to be, that no Office can 
be granted by any Biſhop to bind his Succeſſor, which was not an Office, 

and uſed to be granted, before the Statute 1 Eliæ. and the ſame Law 
muſt be as to Offices grantable by other Eccleſiaſtical Perſons, by the 
13 Eli. rae 4 | 
Grant of an 4 Biſhop of a new Biſhoprick cannot grant an Annuity pro Conjilto 
ſerch | impenſo & impendendo to bind the Succeſſor, though it be confirmed; 
þ & i for when ſuch an Annuity was granted by the Biſhop of Cheſter, which 
denda. is a new Biſhoprick, and the Grantee brought a Writ of Annuity againſt 
the Succeſſor, and did declare that the Predeceſſors of the ſaid Biſhop 
bad granted reaſonable Fees, but did not aver that this Fee had been 
ranted before; the Opinion of the Court was againſt the Plaintiff. 
Trin. 30 Elix. Boulton's Caſe, vouched in The Biſhop of Chicheſter and 
Freeland's Caſe, Bridgman 30. But Croke Juſtice vouching this Bolton's 
Caſe, in The Biſhop of Chicheſter and Freeland's Caſe, Paſch. 2 Car. Ley 
, faith that Bolton averred in this Caſe that it was the antient Fee ; 
and the Reaſon, for which Judgment was given againſt him, was, for 
that this was a voluntary Thing, and not an Office, to ele& one Man to 
be of his Council, and it was not of Neceſſity to have this Man or that 
Man of his Council, for peradventure the Succeſſor would not make ſuch 
fl Election. And what is ſaid of a Biſhop with reſpect to the Statute of 
1 1 Eliz. is alſo true with reſpect to the Statute of 13 Eliz. as to Eccle- 
= fiaſtical Perſons reſtrained by that Statute, with this Difference; That 
—_ | though a Biſhop, or other ſole Corporation, cannot grant an Office for 
4 One Life without Confirmation, as being a Grant at Common Law, yet 
T0 . | 2 a 
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à Dean and Chapter, or other Corporation aggregate, may make ſuch Biſhops 
Grant without the Confirmation of any. Tin. 11 fac. C. B. The Neales. 
Biſhop of Salisbury's Caſe, 10 Co. 60. Paſth. 32 Eliz. Sale v. Biſhop of e VV 
Coventry and Marſh, 1 Anderſon 241. And Note, That neither Biſhops 

by the 14th of Elig. nor other Eccleſiaſtical or Collegiate Corporation by 

the 13th of Elig. are reſtrained from making Grants of Copyholds in 

Fee, in Tail, or for Lives, or for any Number of Years, according to the 

Cuſtom of the Manor; nor is Confirmation neceſſary to make ſuch Grants 

good, though it be made by a ſole Corporation, as by Biſhop,” Preben- 

dary, Sc. 4 Co. 23, 24. | 

A Sixth Rule to be obſerved in the making of theſe Leaſes, is, _ (6) 

That it muſt be of Lands or Tenements which have moſt commonly i gry 
been letten to Farm, or occupied by the Farmers thereof by the Space Lands and 


. | | +. ze Tenements 
of Twenty Years next before the making of ſuch Leaſe, for that it is CE ova 


ſaid in Stat. 32 H. 8, (Thich have moſt commonly been letten.) mot cem. 
And it is ſaid by my Lord Coke, that if the Lands of which the Leaſe is monly been 


made, have been letten for Eleven Years at one or at ſeveral Times with- ten, ith 
in Twenty Years next before the making of ſuch Leaſe, it is ſufficient. 
1 Tit. 44. b. But where Lands belonging to the Archbiſhop of York 
had been antiently and uſually demiſed till within Twenty Years, in 
which Time they had been in the Hands of the King and of the Arch- 
biſhop, but for the Two laſt Years only had been leaſed by the late 
Archbiſhop ; it was held by Keeling Chief Juſtice, and Tw/den, that 
this was a good Leaſe within the Statute of 32 H. 8. to bind the Suc- 
ceſſor, for that the Statute did not intend to introduce a Diſability as to 
the Lands to be leaſed, but only of the Eſtate to be granted out of Lands, 
and that it would be contrary to the Intent of the Statute to make other 
Conſtruction; and if Lands had been leaſed for Eleven Years only, that 
is not ſufficient within the Statute, and that the Collection of the Lord 
Coke, 1 Inſt. 44, was falſe, and not warranted by the Statute ; for that 
the firſt Part of the Statute ſeems to refer to a more antient Time of being 
leaſed than Eleven Years only: But Windham and Moreton Juſtices were 
of a contrary Opinion, That the Statute ought to be obſerved in all its 
Circumſtances ; which was not in this Caſe, the Lands having: been out > 
of Leaſe for above Twenty Years; and if other Conſtruction ſhall be 
made of the Statute, a great Inconvenience might inſue, for under Colour 
of Land being antiently leaſed, Biſhops may leaſe all they have, and 
leave nothing for the Succeſſor wherewith to maintain Hoſpitality, and 
therefore in their Opinions the Land ought to have been both antiently 
and newly leaſed, otherwiſe the Succeſſor ſhall not be bound ; but 
Windham dying, the Two Judges gave Judgment according to their Opi- 
nion, contra Moreton, Paſch. 21 Car. 2. B. R. Pemble v. Stern, 1 Sid. 
316, 416, ſame Caſe, 2 Keb. 325. 1 Lev. 212, and Raym. 165, And 
by Vaughan Chief Juſtice, Lands long ſince leaſed for 500 Years, are 
Lands uſually demiſed, though they have not been more than that once 
demiſed, for that the more received Senſe of the Words [Lands uſually Th. more re- 
; demiſed] is, the common Continuance of Lands in Leaſe, though the ceived Senſe 
Words may be taken in another Senſe, vzz. for the oftner Farming, 225 7 
or repeated Acts of leafing Lands. Vaugban's Rep. 34, fame Caſe, Sir þ m, ;! 
Tho. Jones's Rep. 37. And it is faid, that Copyhold Lands that have 
been granted by Copy of Court-Roll in Fee for Life, or Vears, according 
to the Cuſtom of the Manor, have been ſufficiently let to farm within 
this Statute, altho' an Eſtate granted by Copy is, in Judgment of the 
Common Law, but an Eſtate at Will, yet all Lands that have been - 
QA - accuſtomably - 
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* Py 
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" he Clergy: Man's Law: or, 


Biſhops baden uſed to be demiſed at Will, by thoſe who have the In- 
Testes. heritance of the Lands, are Lands let to Farm within this Statute; ſo 
if they be leaſed by Indenture, or the Reverſion of them only. Paſch. 
3 Fac. Heydon's Caſe, 3 Co. 7. Trin. 3 Fac. B. R. in The N and 
Chapter of Warceſter's Caſe, 6 Co. 85 And it is ſaid to be often ſo 
adjudged. Trin. 3 Jac. B. R. Baugh v. Hayns, 2 Cro. 76. Raym. 
1118 167. So Lands hs have been but twice letten, are ſaid to be Lands 
= - uſually letten ; but otherwiſe it is, if they have been but once letten, or 
_ if they have been leaſed by one Contract from Year to Year for Three 
Years, for that this is but one Leaſe. Paſch. 2 Jac. B. R. 2 Rolls 
Abr. 261, 262, Vaughan 33. 
750 pe the Temporalties have for divers Years been in the King's Hand's :, 
Aurora. as for Fifty Years, or if it cannot be made to appear that the Lands let 
vail the Bi- were let by the Biſhop, although Leaſes have been made of them out of 
_—_ the Exchequer, yet upon this Account a Leaſe by a new Biſhop of ſuch 
Lands will be void; for the King making Leaſes upon the Eſtate that he 
hath during the Vacation, ſhall not make the Biſhops Lands, &c. be demiſe- 
able within the Statute, becauſe the King hath not an Eftate of Inheritance 
thereof, Paſch. 1 9 Fac. B. R. The Biſhop of Oxford's Caſe, Palm. 176. 
How this And this Rule is not only to be obſerved by Perſons that make Grants 
— is 28 be or Leaſes by Virtue of the Statute of 32 H. 8. viz. without Confirmation, 
overved: but alſo by Biſhops, and other ſole Corporations, although Confirmation 
be made of their Leaſes, and alſo by Corporations aggregate, that need no 
Confirmation ; for though the Statute of 32 H. 8, which enables Perſons 
Eccleſiaſtical to make Leaſes for Three Lives or T wenty-one Years with- 
out Confirmation, is the only Statute that expreſly puts this Condition 
upon Leaſes made by Eccleſiaſticks; and ſo it may be thought that Lands 
not uſually let, may be well letten with Confirmation, yet both the re- 
ſtraining Statutes of 1 Eliz. and 1 3 Ehz. do implicitly reſtrain from 
making Leaſes of Lands not uſually let, becauſe they both require that 
the antient Rent ſhall be reſerved; by which it is clearly hinted and in- 
tended, that the Land letten ſhall be ſuch Land as hath been uſually de- 
miſed, for otherwiſe the antient Rent cannot be reſerved for it. Hill. 
44 Eliz. C. B. The Biſhop of Hereford and Scory, 3 Cro. 874. 
And as theſe Leaſes muſt be of Lands and Tenements which have 
moſt commonly been letten to Farm, ſo no Covenants can be added 
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Covenants to 


be obſerved. 

in any new Leaſe to bind the Succeſſors which have not been uſed in 

former Leaſes; therefore where a Biſhop made a Leaſe, and covenanted 

that he and his Succeſſors would pay all Taxes during the Term, and 

in an Action of Covenant brought againſt the Succeſſor for not paying 
w_ a Tax made by Parliament in ſuch a Year during the Term; Judgment 
„ 1 was given for the Defendant, for that the Plaintiff did not ſhew that the 
1 like Covenant had been in former Leaſes; but it was ſaid, be this Cove- 
20 nant as it will, it would not avoid the Leaſe. Mich. 24 Car. 2. B. R. 
i Davenant v. Epiſcop. Sarum, 2 Lev. 68, ſame Caſe, 1 Vent. 222, and 
"0 3 Keb. 69. 
2 7.) A Seventh Rule to be obſerved is, that upon every ſuch Leaſe there 
. Tan 208 0 reſerved ſo much yearly Rent, or more, as hath been moſt 
ij OO. accuſtomably yielded and paid for the Lands within Twenty Years next 
70 muſt be re · before ſuch Leaſe thereof made, to be due and payable yearly to the 
„ * Leſſors and their Succeſſors during the Continuance of ſuch Leaſe. 
1 This is an expreſs Condition in the Statute of 32 H. 8. c. 28, and in 
bo the Statute of 1 Eliz. c. 10. 13 Eliz. c. 20, ſo that no Leaſe can be 
{nl made by any Eccleſiaſtical or Collegiate Corporation to bind Succeſ- 
1 ſion, 
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fion, but with Conformity to this Rule; no not with Confirmation, in Biſhops | 
Caſes when Confirmation is neceſſary; for though the Exception in the 1 
iſt and 13th of Elig. concerning the accuſtomed Rent is more general! 
than that of the 32d of H. 8. yet muſt the Pattern of the 32d of H. 8. 

be followed. 1 Inſt. 45. Hardres Rep. 326. 

This Rule contains ſeveral Things to be particularly noted; as Firſt, There muſt 
There muſt be a Rent reſerved upon every ſuch Leaſe. Carter and Cley- — 
pole's Caſe, Moor 593. So that the Leaſe muſt not be of Things that lie 
meerly in Grant, as is before ſaid, out of which no Rent can be re- 
ſerved ; and this is the Ground or Reaſon of the Fifth Rule before laid 
down. | ETD | 
Secondly, There muſt be ſo much Rent reſerved for the Things let, as The accu- 
hath been moſt accuſtomably yielded and paid within Twenty Years next roy any F 

before ſuch Leaſe made; and if there have been different Rents reſerved 1 
upon ſeveral Leaſes, the accuſtomed Rent mentioned in the Statute ought 1 
to be underſtood of the Rent reſerved upon the laſt Leaſe, and not upon = 
any former Leaſe, for that the Rent having been altered ſince, cannot be 1 
called the accuſtomed Rent; by Hale Chief Baron, in Moris and Antro- | wo 
bus's Caſe, Paſch. 15 Car. 2. in Scaccar. Hardres 326. But if One of =z 
Three Manors, formerly let together, for a certain Rent be let alone, | ..- 

and in the new Leaſe no certain Rent be reſerved, but it is only faid, ren- ww 

dering to the Leſſor and his Succeſſors the uſual and accuſtomed yearly wy 
Rent and Services at the Days and Times accuſtomed ; in this Caſe no ._- 
Rent at all is reſerved, and therefore the Leaſe is void. Mich. 3 Car. C. B. ..- 

| Owen v. Thomas Aprees, 1 Cro. 94. For ſo (I take it) muſt that Caſe ee 
be underſtood, comparing it as reported here by Croke (which is very ob- to expreis 
ſcure) with the ſame Caſe as reported by Hetly 22. though by Chief what the for- 


mer Rent | Wi 


Juſtice Vaughan, the Leaſe was of all the Three Manors, excepting only 5 5 £ 
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| | . 3 Was. 5 
Parcel of one of them; but that will be the ſame Thing as if the one if 


whole Manor had been intirely excepted : for if the whole was not de- | "4 
miſed, there could be no uſual and accuſtomed Rent for that which was 1 
demiſed: But tis agreed by the faid Chief Juſtice, if the three Manors : _—_ 
had been intirely demiſed as uſual, reſerving the antient Rent, without ex- 3 
preſſing what it was, the Leaſe and Reſervation had been good. 3 Keble 

380. Soif a certain Parcel of Land hath been accuſtomably letten for If one Acre 

a certain Rent, and in a new Leaſe of the ſame Lands, one Acre of bene | | 
Land more, not accuſtomably letten, is demiſed with the other Parcel, al- . | 14 
though that ſo much more than the old Rent be reſerved, as the Lands . k 
added, which were not uſually letten, be worth yearly according to the | i 
extended Value thereof ; yet this Leaſe will not hold good by the Statutes, 
becauſe here is Land let not uſually let, and the Rent iſſueth out of the . 
whole, ſo that the accuſtomable Rent for the Lands that had been accuſtom- 0 
ably letten is not reſerved; or if the accuſtomable Rent of Lands accu- | 
ſtomably letten be reſerved in a new Leaſe thereof, and one Aere of Land Wi 
be added in the Leaſe, though that Acre was of Lands alſo uſually letten, 9 
yet the Leaſe is void for the whole. So if Leaſes have been formerly 
and uſually made of Land wherein was an Exception of all the great Trees, * 
as Oak, Aſh, Crab- Trees, &c. and after a Leaſe is made without the ſaid 5 
Exception, ſuch After-Leaſe is void. Paſch. 15 Fac. B. R. Smith v. Wh 
Bowles, 3 Bulſt. 290. The Reaſon given is, becauſe there is more let by | 
the laſt Leaſe than was anciently let by the former, viz. Trees, and the Wi 
Profits of them, as, the Maſt and Fruit, the Boughs, and the Soil on Wi 
which they ſtand ; for when the Trees were formerly excepted, the 1 
Boughs, Fruit, &c, were alſo excepted thereby. Hill. 15 Fac. 2 Cro. Kt 
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_— Biſhops 458. $o a Leaſe was made of a Rectory rendring Forty Pounds per An- 
_—_ um, and a Couple of Capons, or Six Shillings Eight Pence in Money 
cover and above the ſaid Rent. And by Hale Chief Baron, this ſecond 
Leaſe was not good, by reaſon that in the former Leaſe the Capons were 
reſerved, and ſo Part of the Rent; in the ſecond Leaſe the Husband only 
covenants to pay them, which Covenant of his will not bind his Wife, if 
ſhe ſurvive him, therefore his Covenant will not amount to a Reſervation 
otherwiſe, if both had covenanted, or if the Leaſe had been made to the 
Husband alone, with ſuch a Covenant. Paſch. 15 Car. Saccar, Morice 
v. Antrobus, Hardres 32 5. Yet if one ſeiſed of a Parſonage, doth let 
a Portion of the Tithes for One and twenty Years, rendring 8/. Rent, 
Tithes, with and doth reſerve the Paſturage of a Colt in the Land of the Leſſee; and 
a Reſervation the Leaſe being expired, the Succeſſor doth let the Tithes in the like Man- 


Wit ; A f Paſt e. | 3 1 
1 | Oe ner for One and twenty Years, omitting the Paſturage of the Colt; in 


3 | this Caſe the ſecond Leaſe is good, notwithſtanding the Omiſſion of the 


, 1 Paſturage j for that was a Thing only reſerved to the firſt Leſſor and his 
5 —— Aſſigns, for that it was reſerved out of the Land of the Leſſee, and the 
_— | Succeſſor could not reſerve Paſturage out of the Land of the firſt Leſ- 
we | ſee, he not being his Tenant of the Tithes, and ſuch Reſervation is void; 
3 1 but otherwiſe it had been, if the Reſervation of the Paſturage had been 
i [ ' general ; fer Curiam,  Paſch. 17 Fac. B. R. Eufden V. Denny, Palmer 
4" þ 166. 1 Mod. Rep. 930 2 Mod. Rep. 57. So if ſeveral Parcels of Land, 


„ 1 Sc. have formerly been letten together for a certain Rent, and then one 


©" HIER - Part or Parcel of the fame Land is let alone, and a Rent pro rata is 


5 reſerved, this is good, becauſe in Subſtance the accuſtomable Rent is re- 
Wh | ſerved, and the Succeflor hath no Prejudice. 1 Inſt. 44. Mich. 26 Car. 2. 
Wi B. R. Threadneedle v. Lineham, 3 Keb. 380. But if a full Proportion 
_ pu of the Rent be not reſerved according to the Value of the Part let alone, 
| eſtimating it with the other Part not let with it, it follows that the Leaſe 
Wo | of this Part alone is void. 7 
5 | Statutes ex- Or if Copyhold Lands demiſeable for Three Lives rendring a certain 
[ e be = Rent, and Heriotable upon the Death of every. Tenant dying in Poſſeſ- 
Services, ſion, be let by Indenture for Three Lives, rendring the antient Rent, but 
without the Reſervation of any Heriot, yet the Non-reſervation of the 
Heriot ſhall not impeach the Leaſe; for the Statutes are, that the antient 

Rents ſhall be reſerved, which is intended only of the very antient Rent, 

and doth not extend to caſual and accidental Services, as Heriots, &c. 

and an Heriot is not an annual Thing, nor depending upon the Rent. 

Tin. 3 Fac. B. R. Baugh v. Haynes, 2 Cro. 76. Trin. 3 Fac. B. R. 

Dean and Chapter of Worceſter's Caſe, 6 Co. 37. But if the Demeſnes of 

a Manor have been uſually demiſed excepting the Copyhold Lands, (for 
Copyhold Lands are accounted as Part of the Demeſnes of a Manor, 1 Co. 

4.6. b.) but the Services have not been demiſed, and a Leaſe be made of 

the whole Manor reſerving the antient Rent, this Leaſe is void, adjudged 

in Chief Baron Tanfield and Fox's Caſe, vouched in the Biſhop of Chiche— 

fler and Freeland's Caſe, Ley 77. But a Biſhop ſeiſed of TWO Manors, 

THEE Copyhold and Free, leaſeth them to B. for Three Lives, reſerving the an- 
. tient Rent; B. afterwards grants the Demeſnes of one of the Manors to 
EP D. for Ninety-nine Years if the Lives live ſo long; and after that grants 


8 and aſſigns all his Term and Intereſt to N. who ſurrenders to the Biſhop, 
AZFH and takes a new Leaſe for Three Lives of both the Manors (except the 
#4 iN | | Lands granted to D.) at the old Rent, then a new Biſhop 1s made, and all 
5 | the Lives of the firſt Leaſe die; whether the Leaſe made to N. upon the 


Surrender was a good Leaſe to bind the Succeſſor of the Biſhop that made 
2 I it 
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hurts not the Leaſe; 


Leſſor and the Succeſſors; and this a Ground or Reaſon of the fifth Rule, 


Reſervation the laſt 
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Cap. 42. The Complete Incumb nr 


it or not, was the Queſtion. Adjudged that it was a good Leaſe, by rea- Biſhops 
ſon there was no Prejudice, but an Advantage to the Succeſſor by the ſe- e 


cond Leaſe: But Vaugban and Ellis were of a contrary Opinion, becauſe Where the 
the old Rent could not be ſaid to be reſerved, when the Demeſnes of one [ater Leaſe 
of the Manors were excepted out of the ſecond Leaſe. Mich. 26 Car. 2. dice, bus wn 
B. R. Thredneedle v. Lineham, 3 Keb. 372, 595, the ſame Caſe, 1 Mod. Advantage to 


Rep. 203. and 2 Mod. Rep. 57. So if a Biſhop doth leaſe Parcel of the 9 4 
i 


Demeſnes of a Manor for Life, not warranted by the Statute of 1 Eliz. 

and after doth Leaſe the Manor to another for Life, the ſaid Parcel fo be- 

fore leaſed for Life ſhall paſs with Attornment of the firſt Leſſee, for 

that the ſaid Leaſe did not make any Diſcontinuance, but the Reverſion 

thereof continued Parcel of the Manor. Paſch. 11 Car. B. R. Walter v. 
Fackſon, upon a Writ of Error; and by Barkley it had been formerly fo 
adjudged in C. B. 2 Roll's Abr. 58. - A 

Note alſo from this Rule, That to let Lands, &c. for more than the More than | iN 


antient or accuſtomed Rent, makes no Avoidance of a Leaſe, for that 3 


may be done by the very Letter of the Statutes. | | Sd i * 
Alſo by the Leaſe, the Rent muſt be due and payable yearly ; and there- | 
fore if the Rent hath been by the former Leaſes made due and payable at = 
Four Days in the Year, or at Two Days in a Year, and after is made due | Wl 


for the Statutes are, that the Rent be reſerved and 
payable yearly, and therefore if the Rent. be yearly reſerved the Statutes are 
ſatisfied. Trin. 3 Jac. Dean and Chapter of Worceſter's Caſe, 6 Co. 37. 
Trin. 3 Fac. Baugh v. Haynes, 2 Cro, 76. So if the Rent in former 
Time was uſually reſerved to be paid upon the Land, and now by a new 
Leaſe it is reſerved to be paid at any remote Place, yet it is well enough; 
by Clench, 28 El:z. C. B. Grindal Biſhop of York's Caſe, 4 Leon. 78. 
But the Rent muſt be reſerved payable every Year to the Leſſor as 
well as to the Succeſſor, for though the reſtraining Statutes were made for 
the Benefit of the Succeſſor, yet it is not ſufficient to reſerve the antient 
Rent to the Succeſſor, and none at all or leſs Rent to the Leſſor himſelf, 
for that by the Letter of the Statute of 32 H. 8. the Rent muſt be payable 
yearly during the whole Term of Twenty-one Years, or Three Lives. Alfo 
the Leaſe muſt be ſuch which may not only reſerve a yearly Rent, but alſo 
ſuch as thereby the Rent muſt be payable, recoverable yearly, both by the 


and payable yearly, if but at one Day in each Year, it is ſufficient, and 


and of ſome of the Caſes relating thereunto. If a Leaſe be let for One 
and twenty Years from Michaelmas, reſerving the Rent during the Term, 
payable at the uſual Feaſts, or within Ten Days after; although by the 
arter's Rent ſeems not to be payable within the Term, 
but Ten Days after the Term ended, yet this is a good Leaſe, and the 
Rent being reſerved payable during the Term, there ſhall not be allowed 
Ten Days to the Leſſee for the Payment of it the laſt Quarter. Tr:n. 
25 Car. 2. B. R. Baily v. Murin, 1 Ventris 245. 
An Eighth Rule to be obſerved in making Church or College Leaſes is, 9 
that they muſt not be made without Impeachment of Waſte; this is alſo mut ofa = 
an expreſs Condition in the Statute of 32 H. 8. cap. 28. but is not men- without Im- 
tioned in the Statute of 1 Eliz. or 13 Eliz. c. 10. yet as to 13 Elis. 1 « 
it has been held and reſolved, that the Perſons thereby reſtrained from ma- 
king long and unreaſonable Leaſes, are by the Equity of the faid Statute 
reſtrained to make Leaſes diſpuniſhable of Waſte ; for the Preamble ſpeaks, 
that unreaſonable Leaſes were the chiefeſt Cauſes of Dilapidations, and the - 
Decay of all Spiritual Livings and 3 ſo that the Statute was f 
| 6 made 
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The Clergy-Man s Law : Or, Cap 42. 
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Biſhops 
Leaſes. 


Prohibition 
to prevent 
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1 * | : Two Ways 
ES of making 
| $1 Leaſes with- 
3 | Out Impeach- 


ment of 


Waſte. 
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made to orovein fach unreaſonable Lei that had ſuch ill Effects, und 
by conſequence to cure ſuch ill Effects. Trin. 3 Jac. B. R. the Dean and 
Chapter of Worceſter's Caſe, 6 Co. 47. But that I find not that any ſuch 
Conſtruction hath been ade of the Statute of 1 Eliz. which concerneth 


Biſhops alone, yet that Statute being made alſo to reſtrain their making of 


unreaſonable Leaſes muſt be thought to bear the ſame Conſtruction. See 
1 Inſt. 45. a. and by Whithck, Hill. 22 Fac. Evans and Kiffn v. Aſcue, 
Palmer 468. However, Leaſes made by them without Impeachment of 
Waſte, and not confirmed by the Dean and Chapter, are void by Stat. 
32 H. 8. c. 28. And if ſuch Leaſes being ſo confirmed ſhall not be 
thought to be made void by the Statute of 1 Elig. yet I apprehend, that 
if ſuch Tenant go about to commit Waſte, however his Leaſe be made, 


he may be ſtopped by Prohibition, and after attached if he perſiſt, for ſo 
may the Biſhop himſelf or any other Church-man, in caſe he doth Waſte . 


on the Church's Dower. Mich. 12 Fac. Richard Liford's Caſe, 11 Co. 49. 
And this may be not only to prevent Waſte in cutting down Trees, but 
for pulling down or defacing Houſes, or the like. Mich. 13 Fac. The 


King v. Zaker, Bulſtr. 91. Yet a Prohibition being moved for, to hinder 


a Parſon from digging Lead Mines within his Glebe, the Court doubted 


_ of it, but inclined that this was not ſuch a Waſte for the which he 
ought to be prohibited, for it ought to be ſuch Waſte as was to the De- 


ſtruction of the Church, for the which a Parſon ought not only to be pro- 


hibited, but may be deprived as a Dilapidator. Mich. 15 Car. 2. The Lord 


Rutland v. Green or Gee, 1 Sid. 152. and 1 Keb. 557. See for this Matter, 
2 H. 4. 3. Moor 917. Godb. 259. 3 Bulſt. 1 54. 2 Bulſir. 279. And if 
a Biſhop's Leaſe cannot bear out the Tenant in doing that which he him- 
ſelf could not lawfully do, were the Thing leaſed in his own Poſſeſſion, 
yet if Land hath been accuſtomably letten by a Biſhop, &c. without any 
Exception of Timber-Trees, as Oak, Aſh, Sc. growing thereupon, ſuch 
Leaſe is good, for the Tenant may only by ſuch Leaſe take the Boughs 
and Maſt thereof, he not having an abſolute Propriety in the Trees them- 


ſelves by ſuch Leaſe, but only the Fruit and Boughs ; nor hath the Bi- 


ſhop, Sc. himſelf a greater Right in them, as may be collected from 
Smith and Bole's Caſe, Hill. 15 Sac. 2 Cro. 458. ſame Caſe, 3 Bulſr, 
290, Yet 'tis faid that a Parſon hath ſuch an Eftate and Intereſt as he 
may maintain an Action of Waſte, for Waſte in cutting down Trees, 

Sc. by his Termor. 10 H. 7. 5. b. 

And note, That Leaſes may be made without Impeachment of Waſte, 

two Ways, viz. either expreſly by expreſs Words in the Leaſe declaring 
the ſame, or implicitly by Conſtruction of Law ; as if a Leaſe be made 
for Life, the Remainder for Life, this is diſpuniſhable of Waſte, and ſo 
not warranted, at leaſt by the Statute of 13 Els. c. 10. Trin. 3 Fac. B. R. 
Dean and Chapter of Morceſter's Caſe, 6 Co. 37. But if a Leaſe be made 


to one for Three Lives this Leaſe is good, becauſe tis not diſpuniſhable of 


Waſte, and the Occupant, if any happen, ſhall be puniſhed for Waſte; 


for the Statute of Glouceſter, c. 5. gives an Action of Waſte againſt any 


one that holds in any manner for Term of Life or Years; and an Occu- 


ant in this Caſe holds for Term of Life; and note, a Biſhop' s Leaſe ex- 


ceeding the Statute is void 772 Toto. See 1 Salk, 189. 

Now concerning Colleges in the two Univerſities and the Colleges of 
Wincheſter and Eaton, there is a particular Statute, which, to the ma- 
king good a Leaſe to be made by them, doth injoin one Thing more ; for 


it is enacted 8 5 Stat. rs Eliz. c. 6. 
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Cap. 42. be Gap ae 4 


That 40: Paſtor, —_— Pꝛeldent, Warden, Dean, PETE Biſhops 
'Reito2, 82 Chief Buler ok any College, Cathedzꝛal Church, Pall, oz , 
Houle of Learning in any ok the Univerſities of Cambridge 02 Oxford, 94 18 Els. 
no2 any Pꝛovoſt, Warden, oz other ÞHead-Dfiicer of the Colleges of © px RI —_— 
Wincheſter 02 Eaton, no2 the Cozpozation ok any of the ſame, by what .. 1 : 4 
Title, Stile 02 Najne ſoever they now be, ſhall 02 may be called, af- | 
ter the. End of this pꝛeſent Seffion ok Parliament, (all make any 
Leaſe foz Life, Lives oz Pears, of any Farm, oz any their Lands, 
Tenements 02 other Hereditaments to the which any Tithes, 2rable 
Lands, Meadows oz Paſture, doth oz ſhall appertain, except that the 
One Third Part at the leaſt of the old Rent be reſerved in C0211 koz One Third 
the ſaid Colleges, Cathedzal Church, Malls and Pouſes; that is to 3 8 
ſap, in good Wheat after the Rate. of 6s. 8 d. the Quarter, ee 
under, o: good Palt at 5s. the Quarter, oz under, to be delivered Coin. 
yearly upon Days peefired, at the ſaid Colleges, Cathedzal Church, 

Palls oz Douſes; and fo2 Dekault thereof, to pay to the ſaid Colleges, 
Cathedzal Church, Þalls oz Þoules, in ready Money, at the Eletton 
of the laid Lefſees, their Executozs, Adminiſtratozs and &fligns, at⸗ 

ter the Rate of the beſt Wheat and Malt in the Market of Cambridge, 
koz the Rents that are to be paid to the Ciſe of the Þouſe oz Houſes 

there; and in the Market of Oxford, ko; the Rents that are to be 
paid ta the Uſe of the Houſe oz Pouſes there; and in the Market of 
Wincheſter, fo2 the Kents that are to be paid to the Uſe of the Þouſe 
of Þouſes there: and in the Parket of Windſor, fo2 the Rents that 

are to be paid to the Ale of the Þoule o: bouſes at Eaton, is 02 ſhall 
be ſold the next Market Oay bekoze the ſaid Rent ſhall be due, with- 
out Fraud oz Deccit. And that all Leaſes otherwiſe hereafter to be 
made, and all collateral Bonds, oz Aﬀttrance to the contrary by au p 

of the ſaid Cozpozations, ſhall be void in Law to all Intents ano 
Purpoſes, The ſame Wheat, Malt o: Money coming of the ſame, How to be 
to be expended to the Uſe of the Relier of the Commons and Diet pended. 
of the ſaid Colleges, Cathedzal Church, Halls and Houſes only, and 
by no Fraud o2 Colour let 62 fold away from the P2ofit of the ſaid 
Colleges, Cathedzal Church, Þalls and Þoiiſes, and the Fellows 

and Scholars in the ſame, and the (ie akozeſaid, upon Pain of De⸗ 
p2ivation of the Sovernoz and chief Rulers ok the ſaid Colleges, 
CRE Church, Dalls and Poules, and all others n con⸗ 

enting. | | 

But this Ack, oꝛ any thing therein contained, ſhall not extend, 02 be Not to extend 
in any wiſe pꝛejudicial to any Leaſe to be made of a Barn "called 5 
Mouncken Barn, with a certain Potion of Tithes, riſing, growing 
and being in the Pariſh of Southweek in the County of Suſſex, being 
Parcel of the Poſſefſions of Maudlin College in Oxford, ſo that the 
Term demiſed in and by the laid Leaſe exceed not the Number of Ten 
Pears, from and after the Feaſt of St. Michael the Archangel next 

Neither ſhall this Ac extend to any Leaſe to be made by the Pꝛeſi⸗ 132 Gy 2 
dent and Scholars of the College of St. John Baptiſt in Oxford, to lege, Gr. 
any Heir Male of Sir Thomas White, late night and Alderman of founded by 
London, Founder of the ſaid College; which Leaſe ſhall be made ac- %,. 
coding to the Meaning of the Foundation and Statutes of the 
laid College of the Manoz of Fifield, and no other Hereditaments. 

Stat. 18 Eliz. cap. 6. 
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arſons 
eaſes, 


How the 
Word Tithes 
ſhall be in- 
tended. 


That this is 2 
private Sta+ 
tute. | 


Leaſes of 
Parſons, Vi- 
cars, &c, 


Muſt be made 
with Confor- 
mity to the 
Eight forego- 
ing Rules. 


This Statute enacting, That no Leaſe ſhall be made of any Farm, 
or any of their Lands, Tenements or Hereditaments, to the which any 
Tithes, arable Land, Meadow or Paſture doth or ſhall appertain, except 
One Third Part at the leaſt of the old Rent be reſerved in Corn, Cc. It 
hath been a Queſtion, whether this Word Tithes be to be intended 
Tithes of Corn, or any Cuſtomary Tithes of Money, &c. as in London, 
where Money is paid as the Tithes of Houſes; and adjudged by Manwood | 
Chief Baron, that it is to be intended of Tithe Corn ; for that the Par- 
liament never meant to cauſe theſe Farmers to pay Corn, who had no 
Corn or Land that beareth an annual Crop, as Arable, Meadow or Pa- 
ſture, and not of Wood, Heath, Mariſh, Sc. But a Writ of Error was 
brought of this Judgment. Savi/, Caſe 160. fol. 68. heed 

This is a private Statute, and muſt be pleaded, otherwiſe the Court need 
not take Notice of it. Savil, Caſe 198. fol. 129. 45 

Dulwich College is by its Statutes reſtrained from making Leaſes, except 
for Twenty-one Vears, at a Rack-Rent; it made a Leaſe for Twenty- 
one Years under the Rack-Rent to a Perſon who improved the Eſtate by 
Building, in Conſideration of which they made an Entry in their Regi- 
ſter, recommending that at the End of the Leaſe the College ſhould 
make him a new Leaſe at the antient Rent; this was ſigned by the 
Maſter-Warden and moſt of the Fellows, and afterwards an Order was 
made to that Effect, and ſigned in like Manner. The Chancery refuſed 
to carry this into Execution. Taylor v. Dukoich Hoſpital, 1 Williams 


O55, Sc. 


CHAP. XLIII 


Leaſes by Parſons, Vicars and others, of their 
Eccleſiaſtical Benefices. 


1* follows next to be ſhewed particularly, what the Law is at this Day 
as to Leaſes made by Parſons, Vicars, or others having Benefices or 


& 


Promotions with Cure of Souls. As to which, theſe Things are to be 


noted : po | 
Firſt, That Parſons and Vicars are expreſly excepted out of the Statute 


of 32 H. 8. c. 28. ſo that they are not, as other ſole Corporations, enablet 
by that Statute to make any Leaſe to bind their Succeſſors without the Con- 
firmations of their Patrons and Ordinaries. 

\ Secondly, That they are not reſtrained by the Statute of 13 Eliz. or 
other Statute, from making Leaſes (ſuch Confirmation being had) for Twen- 
ty-one Years or Three Lives of Lands, &c. accuſtomably letten, reſerving 
the accuſtomable yearly Rent; but by the faid Statute of 13 Eliz. they 
are, as others, reſtrained from making Leaſes or Eftates for longer Time, 
or without Regard to the Limitations therein mentioned. 

Thirdly, That all their Leaſes muſt be made with Conformity to 
the Eight Rules before ſet down, even as others. But. it is no neceſ- 
ſary Qualification in the Leſſor that he be a Prieſt; for if a meer Lay- 

) I 


man 


ww r — — Fe — 
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man be. admitted, een 1 I induced into a 8 e Fe Parſons | 
Sc. and doth make a Leafe thereof for Years or Lives, which is con- N & 
firmed by the Patron and Ordinary, and then he 1s deprived, for that 
he is but a meer Layman; yet this Leaſe ſhall bind the Succeſſor, be- 1 
cauſe he was a Parſon de Fafto, and ſuch a one whereof the Law takes . 
Cognizance by his Induction, and the People cannot take Notice of any i 
other: By Gaudy, Popham and. Fenner, Paſch. 42 Eliz. B. R. Coſtard = 
v. Windet, 3 Cro. 775, ſame. Caſe, Moor 606. 80 it is not material F 
whether the Incumbent, be he Clerk, or Layman, be of the Age of N 
One and Twenty Vears, for his Leaſe ſhall be good though he be of 
leſs Age. Brooks Abr. Tit. Age, numb. 80. But though, as hath been ſaid, 
it be not a neceſſary Qualification that he be a Prieſt, or of ſuch an 
Age, to bind the Succeſſor, yet it is neceſſary that he be an Incumbent 
= pro tempore at leaſt. If he that is a legal Incumbent makes a Leaſe, 
- Sc. and after is deprived for not reading the Articles in Two Months, 
| or for other Cauſe, yet the Leaſe is good. 1 Rolls Abr. 476, 477. 
But if he that makes the Leaſe be but a ſuppoſed Incumbent, or be in 
a Church by a Super-Inſtitution, or the like ſeeming Title, and ſo be 
reputed the legal Incumbent, he cannot make a Leaſe to bind after his 
Death, or the Death of the true Incumbent: Accordingly the Caſe was, 
] that A. being made Biſhop in the Time of Edward the Sixth, and he 
1 living, and not deprived, B. was conſecrated Biſhop of the ſame Dio- 
5 ceſe in the Time of Queen Mary; B. makes a Leaſe of Land Parcel of 
1 the Poſſeſſions of the Biſhoprick, and then both theſe Biſhops die (though 
the laſt ſurvived); it was adjudged, that albeit all judicial Acts done by 
I B. as Inſtitutions, Certificates, &c. were good, yet not ſuch voluntary 
3 Acts as tend to the Impoveriſhing of the Succeſſor ; therefore the Leaſe 
3 was held to be void. Mich. 17 Jac. Obrian, &c. v. Kinivan, 2 Cro. 
2. 
ES Leaſes by Parſons or Vicars be in all Reſpects well made How theſe 
and firm, yet they may become void before the Term limited in them 1 
be expired ; for it hath been enacted as followeth; That the Livings may become 


appointed fo2 Eccleſiaſtical Miniſters, may not by cozrupt and indi- _ - 

rect Dealings be transferred to other Uſe; Be it enated by the Au⸗ 

| thozity of this pzeſent Parliament, that no Leaſe after the Fifteenth | 

I Day of May next following the Beginning of this Parliament, to 

1 be made of any Benefice oz Eccleſiaſtical Pꝛomotion with Cure, oz 

5 any Part thereof, and not being impꝛopziated, ſhall indure an 

longer than while the Lefſo2 ſhall be o2dinarily reſident, and lerving 

the Cure of ſuch Benefice without Abſence above Fourſcoze Days in Þ; 

any one Pear, but that every ſuch Leaſe, (fo ſoon as it, or any Part n= 

thereof, ſhall come to any Poſſeſſion or Uſe above forbidden, or) imme⸗ 1 

diately upon ſuch Abſence, ſhall ceaſe and be void; and the Jncum: - 8 

bent ſo offending ſhall fo2 the ſame loſe one Year's P2ofit of his 1. 

laid Benefice, to be diſtributed by the Oꝛdinary among the Poo2 of = 8 

the Pariſh : And that all Chargings of ſuch Benefices with Cure, | 

hereafter with any Penſion, : o2 with any P2ofit out of the ſame to be 

Saw 92 taken, hereafter to be made, other than Rents to be re- 1 
rved upon Leaſes hereafter to be made, accozding to the Meaning oh 

of this At, ſhall be utterly void. Ii 
Pꝛobided, That every Parſon by the Laws ok this Realm allowed Provic fo: x 

to have Two Benefices, may demiſe the.one of them upon, which he ba * F 

thall not then be moſt o2dinarily reſident, to his Curate. only, that 


ſhall there ſerve the Cure koz him; 15 buch Leaſe ſhall * no 
onger 
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moins „ w „ 


longer than during! ſuch Curate's Weds without abſence ane 


Y Toer, Days in any one Pear. Stat. 13 Eliz. cap. 20 1 
And by the Statute of 14 Eliz. 1 1. it is enacted, That thele eos, 


r T7. | [So ſoon as it, or any Part thereof, come to any Poſleflion or Uſe above 
Flirte 11. forbidden, or] whith ozds are contained in the ſaid Thirteenth 


If the Par- 
ſon's Leaſe 
ſhall be void 
he perform- 


Pear, touching Leaſes oz Benefices, and other Eceleſiaſfical Livings 
with Cure, half not be tevived by this Ack, but remain difcontinged, 
and ſhall from hencefo2th be omitted ont of the lald At; any Thing 


in the ſald Ad, oz in this Ac, to the contrary notwithffanding, 
Notwithſtanding this Statute of 1 3 Elia. if a Parfon or Vicar have 


made a Leaſe of his Glebe or Tithes, and being not refident in the Par- 
ſonage or Vicarage Houſe, as Statute of 21 H. 8. cap. 13. doth require he 


ing his Cure, ſhould, or doth not aſually dwell in the ſame Pariſh, and yet doth upon 


though not 
dwelling in 
the ſaid Pa- 


riſh, Se. 


all Occaſions reſort to his Pariſh, read Divine Service in his Church, and 
ſerve the Cure thereof duly, the Leaſe made by him is not void upon the 
Account of Non- reſidence, for then he ſhould have been abſent for Eighty 
Pe together at one Time in the Year, Paſeh. 9 Fac. Sheppard v. Twoul- 

1 Bulſt. 111. Yet before this Time it was 2 Jbdged upon ſpecial Ver- 
Ai found, that a Parſon -being abſent for ſeveral Quarters in One Year, 
Sixty Days in every Quarter, that this was ſuch an Abſence as would 
make void his Leaſe. 5 fac: B. R. Fennings v. Haithwaite, Yeltverton 106, 
ſame Caſe, 1 Brownlow 208. So it is ſaid to be adjudged, that if the 
Parſon be abſent at ſeveral Times, viz. Ten Days at one Time, and at 
other Times in the ſame Year for above the Space of Eighty Days, that 


thereby he is non-refident within the Statute. Srdner and Calvert Caſe, 
Ney 116. And note, That this Statute of 13 Eliz. c. 20. is a general 
Law, as was adjudged 3 in the ſaid Caſe of Jennings and Haithwairte, 


A Bill was by Leſſee of the Parſon of , for Tithes againſt the 
Defendant, a Pariſhioner ; to which the Defendant pleaded the Statute 13 


El. 20. by which it was enacted, That no Leaſe of any Benefice or Eccle- 


ſiaſtical Promotion with Cure, or any Part thereof, ſhall endure any longer 
than while the Leſſor ſhall be ordinarily reſident, and ſerving the Cure of 


ſuch Benefice, without Abſence above 80 Days in any one Year, but that 


ſuch Leaſe immediately upon ſuch Abſence ſhall ceaſe and be void, Sc. 
and that the Leſſor was abſent above 80 Days in ſuch Vear, whereby 
his Leaſe to the Plaintiff did become void; wb the Plea being admitted 
to be heard according to the Rules of Court, no one then appeared to 
defend or maintain the Title of the Plaintiff; for it was ſaid by the Coun- 
ſel for the Defendant; that ſuch Plea was formerly allowed ; that it was 
allowed 5 Feb. Hill. 12 Geo. between Mills and Etheridge. _ 

That it was allowed alſo Paſch. 12 Geo. between Quinten and hee 


ſenden, and between Qʒinter and Downes, that the ſole Queſtion in thoſe 


Caſes was, if the Defendant ſhould not anſwer to the Quantities and Va- 
lues alledged by the Bill at the ſame Time he tenders his Plea, fo as where 
the Defendant infiſts on a Modus as a Diſcharge of his Payment of Tithes 
in Specie, yet the Defendant ought to anſwer to the Quantity and Value of 
the Tithes charged in the Bill; otherwiſe if it were afterwards found there 
was no ſuch Modus, the Plaintiff cannot have a Decree againſt the Defen- 
dant, becauſe it does not appear how much is due by him for his Tithes to 
the Plaintiff. But it was then reſolved by the Court, that upon ſuch Plea 
of Non-refidence of the Leſſor the Defendant need not anſwer to the Quan- 
tities and Values, for ſuch Plea goes to the Right and Title of the Plaintiff; 
but where a Modus iS Os that admits the. Title of, the Plaintiff to 
" Take 
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TT Joys * 


take Tithes of the Defendant, but only goes to the Manner of Payment, if Parfons 
Tithes ſhould be paid in Specie or not. ee e 

And upon all theſe Authorites alledged, the Plea in the preſent Caſe was 
allowed. Comyns 392, 393. Bokenham and Bentfield, in the Exchequer. 

If a Parſon or Vicar hath, with the Conſent of his Patron and Or- If after the 
dinary, made a Leaſe for Twenty-one Years or Three Lives of their 007" Bac £9 
Benefices, or Part thereof, and then the Benefice doth become void by the Parſon 
Death, in this Cafe the Leaſe is not made void by this Statute ; by 1 


Shute and Gatody) v. Wray and Clinch, Mich. 30 & 31 Eliz. Mote v. a Non- rei- 
Hales, Moor 270. But Croke, who alſo Reports this Caſe, faith, that dence. 


it was adjudged that this Leaſe was void by the Death of the Incum- 


bent. 3 Croke 123. And my Lord Chief Juſtice Hale faith, that this 

Caſe was adjudged according as tis reported by Croke, by the Opinion 

of Three Judges againſt One; but faith farther, that it was a hard 
Opinion, and that in 38 Elis. B. R. Moor 448, the very Point was 
adjudged contrary, Trin. 25 Car. 2. B. R. Baily v. Murrin, 1 Vent. 

245, ſame Caſe, 3 Keb. 107, 194, and 1 Lev. 61, where this very 

Point is ſolemnly ſettled and adjudged contrary to the Caſe reported 

by Croke, wis. that Death doth not make ſuch a Non-reſidence as 

fhould avoid a- Leaſe, for that the Intention of the Statute was to That fuch 
oblige the Incumbents to Reſidence : Firſt, By impoſing a Forfeiture Death hall 
upon them of a Year's Value of their Benefice, if they did not reſide. 1 me 


Secondly, By making their Leaſes void. And 'tis plain the Statute 


meant a wilful Negligence, becauſe it ſays, The Party ſo offending, 


&c. Beſides, the Statute 14 Eliz. that allows Leaſes of Houſes, &c. 
in Market-Towns for Forty Years, would be of no Effect, if Death 
ſhould be interpreted a Non-refidence ; and the Confirmation of Pa- 
tron and Ordinary would be to no Purpoſe : Befides, one cannot be faid 
abſent who is not in Being, for there is no ſuch Perſon ; and *tis plain, 
the Statute intended ſuch Non-refidence as might be made by one that 
remains Incumbent, by reafon of the Forfeitures therein contained ; 


for immediately upon the Death of the Incumbent, all the Profits 


of the Living, except for the Supply of the Cure in the Vacation, do 
belong to the Succeſſor; How then ſhall the Statute be executed by 
the Biſhop after a Leaſe made, who is to ſequeſter them for the Uſe 
of the Poor upon a Non-refidence againſt the ſaid Statute ? And if 
Death be a Non-reſidence within the Meaning of that Statute, in vain 
are Parſons and Vicars permitted to leaſe Lands, &c. uſually let for 
One and twenty Years or Three Lives, with the Conſent or Confirma- 


tion of their Patrons and Ordinaries. 


But if a Parſon doth let a Leaſe for Years or Lives which is not But if ſuck 
confirmed by the Patron and Ordinary, this Leaſe is void at the Death bende » 255 
of the Parſon, not by the Statute of 13 Eliz. c. 20, but by the Death, is void by 
at Common Law; becauſe, as Dodderidge and Haughton ſaid, it was 8 
not intended by that Statute to make Leaſes void that were void be- = 
fore at Common Law; ſo that if ſuch Leaſe be made for a Term of 
Years abſolutely, without faying, , the Parſon ſhould jo long live,] 
and the Term is not expired at the Parſon's Death, the Leflee may re- 
cover Damages in an Action of Covenant againſt the Executors of the 
Parſon for not injoying his Term; and if, they plead the Statute of 
14 Elis. to make the Leafe and Covenants void, it will nothing avail 
chem. The Law is the fame, if during fuch Leaſe the Church doth - - 
become void by Reſignation or Deprivation. Trin. 14 Fac. B. R. 

Rudge v. Thomas, 3 Bulſt. 202. 1 Rols Rep. 403, Paſob. 42 2 1 
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Parſons B. R. Coſtard v. Windet, 3 Cro. 775, ſame Caſe, Moor 606. So if a 

CI Parſon doth make a Leaſe for a certain Number of Years, | , he /o long 
| live, he doth thereby take upon himſelf that he will do no Act by which 

the Leaſe ſhall be determined, but only by his Death ; therefore if he 

doth reſign, or otherwiſe void the Living, an Action of Covenant will 

lie againſt him; but if this Clauſe be added,  [ And ſhall fo long continue 

Parſon] then he may reſign without Danger; by | Haughton. Trin. 

11 Jac. Wheeler v. Heyden, Brownl, and Gouldſb. 1 Part 125. | 

If a Curate Though the Statute of 13 Eliz. c. 20, doth allow a Parſon or Vicar, 
egg ns that hath Two Benefices, to demiſe the one of them, upon which he 

ſhall not be ordinarily reſident, to his Curate; yet it is thought from 


4 6 14 Elia. c. 11, that if ſuch Curate leaſe the ſame over to another, 
1 although that he be not abſent above Forty Days in any One Year, 
1 yet the Incumbent being abſent above Eighty Days in the ſame Vear, 

5 the Leaſe is thereby void: For it is enacted, That all Leaſes, Bonds, 

Pꝛomiſes and Covenants, of and concerning Benefices and Eccle- 

Wn fiaſiical Livings with Cure, to be made by any Curate, ſhall be of no 

BA other noz better Fozce, Galldity oz Continuance, than if the lame 

1 had been made by the beneficed Perſon Himſelf, that demiſed oz ſhall 

WH demiſe the ſame to the Curate. Stat. 14 Eliz. cap. 11. Yet by Tan- 

' ni feld, when a Parſon leaſeth to his Curate, who leaſeth over, the Statute 

1 doth not make the Leaſe void by any Abſence of the Parſon, but of 

1 the Curate by Forty Days, (but of this I doubt) otherwiſe the Deſign of 

1 the Statute might be eaſily fruſtrated; which was, that he that ſerved the 

Wi: Cure ſhould be the Occupier of the Glebe, and Tithes belonging to 

1 the Church, and none other. And I conceive, that the Curate to 

1 whom the Parſon may make a Leaſe of his Glebe or Tithes (being 

5 abſent from his Benefice by above Eighty Days) muſt be a Curate le- 

1 gally admitted by the Ordinary of the Place, according to the Laws 

7 FA of the Land ; for otherwiſe he is no Curate, although he ſerves the 

48h Cure, and is reſident: Therefore, by ſuch Leaſe made. to him the 

1 Tithes ot Glebe then will be forfeited upon the Incumbent's Abſence; 

1 and if they ſhould be ſequeſtred in this Caſe according to the Statute, 

1 the Parſon cannot plead that they are let to his Curate, becauſe he is 

1 no Curate in Law, and his having the Cure there is an Offence againſt 

1 the Law, of which it is not reaſonable that either the Incumbent or 

44 Curate ſhould take Advantage. ial; aha 

. That a Par- Note, That a Parſonage may be a Manor, by Mead and Windham 

T1. 3 Juſtices ; as if before the Statute of Qua Emptores terrarum, the Parſon 

1 nde, with the Patron and Ordinary did grant Parcel of the Glebe to divers 

N i ' Perſons, to hold of the Parſon by divers Services, the fame makes the 

i ary Parſonage a. Manor. Paſch. 22 Eliz. C. B. Hughes Abr. p. 4. And 

FP! it: if the ſame be a Copyhold Manor, then notwithſtanding all the Statutes 

Fl: before rehearſed, Parſons and Vicars, as well as all other Eccleſiaſtical 

1 8 Perſons, may grant Copies for Life, Lives, in Tail, or in Fee, according 

1 to the Cuſtom of the Manor; for the Copyholder doth not derive his 

q "I Eſtate out of the Eſtate or Intereſt of the Lord only, but from the Cu- 

| 140 ſtom, and is ſaid to be in by the Cuſtom without any Regard to the 

4 Intereſt or Perſon of the Grantor. 4 Co. 23, 24. And theſe Grants 
$10 by Copy are good without the Confirmation of the Patron and Ordi- 
ö 17 nary, and are not voided by the Non-reſidence or Death, Ec. of the 
3 4 ReQtories and Parſon; Neither do any of the Statutes aforeſaid extend or relate to 
1 ien nber. Rectories and Tithes that are impropriated and become Lay-Fee, and 
T0 lay. Fee. Temain in the Hands of Lay-Men, but they may do with them as with 
1 we | any 
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any other Inheritance whereof they are ſeiſed; but Appropriations in Parſons 
the Hands of Biſhops, Colleges, or other Ecclefiaſtical Perſons, are liable Leales. 
to the aforeſaid Statutes and Rules, even as other Inheritances whereof © 
they are ſeiſed; and fo are Impropriators, if by Preſentation, &c, the 
Vicarages be reſtored to the Church out of which it was indowed. 
If an Information be upon the Statute of 13 Eliz. c. 20, or if that nformation 
Statute be pleaded to avoid a Leaſe, Bond or Covenant, for the Injoy- &c. mutt ay, 
ment thereof, it ought to be ſaid, that the Incumbent was abſent Eighty mY 
Days & ultra; for to ſay Eighty Days, and nothirg more, is not ſuffi- in a year. 
cient within this Statute, which ſays above Eighty Days, and he 
may be abſent Eighty, and come again in the Night of the Eightieth 


Day, and if fo, is no Offender within this Statute. Hill. 30 Elis. B. R. 


Goſnal v. Kindlemarſh, 3 Cro. 88. So it muſt be ſaid, that he was 

abſent Eighty Days & ultra in a Year, or it will not be good. Trin. 

14 Jac. B. R. Rudge v. Thomas, 3 Bult. 202. And it's ſafeſt alſo Nee. 

to ſay, (if the Caſe will bear it) that he was abſent above Eighty Days 

together, by reaſon of the Differences in the Caſes before ſet down. 

And it muſt be ſhewed that the Incumbent was voluntarily abſent ; 

for if he be abſent, or did not ſerve the Cure by reaſon of Sickneſs, 

Suſpenſion, or becauſe he was inhibited by the Ordinary from ſerving the 

Cure, or was rejected by any out of the Parſonage Houſe, or upon the 

Account of other Reſtraint, he is not abſent in the Meaning of this 

Statute. Trin. 30 Eliz, Will. Collins v. Edw. Vaughan, 3 Cro. 100. 

Hill. 38 Eli. Robbins v. Prince, Moor 438. Allo Care muſt be gtatutes muſt 

taken that the Statutes be truly recited, as well as. the Abſence fully be truly re- 

alledged ; for when the Statute, of 13 Elig. was recited with this Clauſe _ 

therein, Tam diu (where the Words are tam cito) quam, &c. aut aliqua 

pars inde veniret ad aliquam polſeſſionem vel uſum inhibitum vel, &c. 

which Words by the Statute of 14 Eliz. c. 11, as hath been ſhewed, 

are repealed and appointed to be omitted, Judgment was given againſt 

the Party that did ſo miſrecite, &'c. Mich. 38 & 39 Eliz. B. R. Henry 

Earl of Lincoln v. Hoſkins, 3 Cro. 490, And it is ſaid, that this Statute 

of 13 Eliz. c. 20, is a general Law. 4 Co. 120. 6. Dumpor's Cale, 13 Zliz. 20. a. 

Trin. 5 Jac. B. R. TFenning and Harthwait, 2 Roll's Abr. 465. General Law. 
But Evaſions having been found out to fruſtrate the Deſign of the afore- 14 Eliz. c.11. 


6 0 of "lin h. a | . Againſt Eva- 
ſaid Statute 13 Elis. cap. 20. It was afterwards enacted, That 38. 14 by 


where ſundzp evil-diſpoſed Perſons have dekrauded the true Meaning Bonds and 
ok the Statute made in the ſaid Thirteenth Pear, by Bonds and Covenants. 
Covenants, of ſuffering other Perſons. to injoy Eccleſiaſtical Lt- 
vings, and the Fruits thereof, fo2 that ſuch Bonds and Covenants 
are not in Law taken to be Leaſes, altho' indeed they amount to 
as much: Be it therekoze enafed, That all Bonds, Contracts, 
P2omiſes, and Covenants hereafter to be made fo2 ſuffering oz per- 
mitting any Perſon to injoy any Benefice oz Eccleſiaſtical Pzomo- 
tion with Cure, oz to take Pꝛofits oz Fruits thereof, other than 
ſuch Bonds and Covenants as ſhall be made fo2 Afurance of any 
Leaſe heretoſoze made, ſhall be to all Intents and Purpoſes ad- 
judged of ſuch Fozce and Ualidity, and not otherwiſe, as Leaſes 
by the ſame Perſons made of ſuch Benefices and Eccleſiaſtical Pꝛo⸗ 
motions with Cure, Stat. 14 Eliz. cap. II. 
And after theſe Statutes , of 3 Eliz. c. 20, and 14 Eliza. c. 11, this And 43 Elia. 
Clauſe following by Way of Addition thereunto was enacted by Stat. . 9. Againſt 


43 Ehz. c. 9. (That all Judgments hereafter to be had koz the Jn- A 
tent ta have and injoy any Leaſe contrary to the ſain Statutes, oz 
0 | 3 any 
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2 any of them, ſhall be deemed vold, in ſuch Sozt, as Bonds and 
| , * are appointed to be void, which are made koz that Pur⸗ 5 
= a ae , when a Clerk did enter into an Obligation, the Con- 1 
. So dition of which was, That he being preſented, inſtituted and inducted 1 
Requeſt, to a Benefice then void, ſhould upon Requeſt of the Patron reſign; 
| and afterwards did make a Leaſe to the Patron, which by the Clerk's 
Abſence did become void, and then upon Requeſt by the Patron to 

the Clerk to reſign, and he refuſing, the Patron brought an Action of 

Debt upon the Bond, unto which the Clerk. pleaded the Statutes of 

13 & 14 Eliz. aforeſaid, and that after his Induction he did let the 

Leaſe to his Patron the Plaintiff, and then was abſent above Eighty 

Days in one Year; and averred, that the Obligation was made for the 

injoying of the Benefice let by the ſaid Leaſe, and to the Intent to 

compel, him not to avoid the Leaſe by Abſence, for fear of being re- 
uired to refign, and demanded Judgment, &c. And by the whole 

3 Court (the Plaintiff demurring) the Plea was held good, and the Averment 
1 to be very apt, becauſe the Obligation being made generally to reſign upon 
1 | Requeſt, might be averred to be for this particular Purpoſe, and fo 


—_ 
_ 


ix 13 Cen void. Mich. 43 C 44 Eliz, Web v. Hargrave, Moor 64.1. 
5 Plea by Par- If the Parſon's Leſſee doth aſſign over to another what the Parſon 
„ ſon's Teſlee hath let to him, and the Parſon be abſent above Eighty Days in the ſame 


* Year, the Leſſee alſo may plead the Statutes of 13 & 14 Elia. for the = 
avoiding of his Aſſignment of what the Parſon had granted to him. Paſch. 2 
7 Jac. B. R. Shepherd v. Twoulſey, 1 Bulſt. 111. 
Rule upon As to the Statutes of 14 Elig. c. 11, and 43 Eliz. c. q, this is a certain 
Stat. 14 Fl. Rule, That where Leaſes are made void by the Statute of 13 Eliz. 
2 Fr Sg „ there all Bonds, Covenants, and Judgments for the injoying ſuch Lea- 
tc. | ſes are made void by theſe Statutes ; but if the Leaſes be void at Com- 
mon Law, and not by the Statute of 13 Ez. there Bonds and Covenants 
for the injoying of ſuch Leaſes are not made void by the Statute of 
14 Eliz. nor Judgments by 43 Elix. Therefore if the Parſon covenants 4 
that another ſhall injoy his Benefice, or Part thereof, not uſually let, for . 
Seven Years abſolutely, not ſaying, [F he Jo long live aud continue In- E 
cumbent ;] and before the Expiration of the Term doth reſign his Benefice, 
and ſo becomes abſent above Eighty Days, and doth not ſerve the Cure; 
in this Caſe, although the Leaſe be void, yet an Action of Covenant well 
lies for the Leſſee upon the Covenants in the Leaſe ; and the Reaſon is, 
that though the Incumbent becomes abſent, and ceaſeth to ſerve the Cure, 
Where the the Leaſe is not voided thereby, but by his Reſignation, and conſequently 
3 the Leaſe became void by the Common Law at the fame Inſtant that the 
mon Law by Bene fice was void by the Reſignation, and before his Abſence had com- 
Reſignation. menced; and by Dodderidge and Haughton, the Statute of 13 & 14 Elis. 
do not meddle with Aſſurances at the Common Law, nor were intended 
to make any Leaſes void, which were void at Common Law ; to which 
Coke agreed. Trin. 14 Jac. B. R. Rudge v. Thomas, 1 Roll's Rep. 403, 
ſame Caſe, 3 Bulſt. 202. But if a Parſon doth let his Rectory for Three 
Years, and covenants that the Leſſee ſhall have and injoy it during the 
ſaid Term without Expulſion, or any Thing done, or to be done, by 
the Leſſor, and is alſo bound in an Obligation to the Leſſee to per- 
form the ſaid Covenants, and afterwards for not reading the Articles is de- 
prived 1½%½% facto by the Statute of 13 Elig. ſo that the Leaſe becomes 
void thereby, yet the Obligation is not forfeited, for that the Leſſee was 


not ouſted by any Act done by the Leſſor, but rather for Non-feaſance, 
and 
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and ſo out of the Compaſs of the Covenant aforeſaid ; per Cur iam. 
Paſch. 19 Eliz. C. B. 4 Leon. Caſe 104. But otherwiſe it would have 


been, If the Leſſor had covenanted not to omit the doing of any Thing 
So by Coke, it he be bound by 


whereby 
his Obligation to make ſuch a Leaſe, this is 
in the Dean and Chapter of Norwich's Caſe, to which Dodderidge and 


the Leaſe ſhall become void. 


good, 


as it was adjudged 


Haughton agreed. Trin. 14 Fac. B. R. Rudge v. Thomas, 3 Bulſtr. 


202. 


When Leaſes, Bonds, Sc. are voided by reaſon of the aforeſaid Sta- 


tutes upon the Account of Abſence, and not ferving the Cure of the 
Benefice let, for above Eighty Days, we muſt not underſtand ſuch Leaſes 
and Bonds, &c. to be void ab initio, but only from the Time that ſuch 


Abſence of Eighty Days ſhall be compleated for the Words of the Sta- 


tute of 13 


come void; 


dence, in Bar. 
abſent. 


in 1 Bulſt. 
well as to the Relief. 


Fil, is not Lap. 


3 Cro. 


78. 


Eli. cap. 20. are, Shall not endure any longer, but while 
the Leſſoz ſhall be o2dinarily Reſivent (fo that ſo long it ſhall endure) 
as he ſerves the Cure of ſuch Benefice without Ablence above Four- 
ſcoze Days in Due Pear, but that every ſuch Leaſe immediately up- 
on ſuch Abſence ſhall ceaſe and be vold; therefore, till ſuch Abſence of Agion for 
above Eighty Days be accompliſhed, the Leaſe is 
accordingly it hath been adjudged, that if ſuch Leaſe by Indenture be 
made, containing Covenants on the Leſſor and Leſſees Part, and after, Days Abſence. 
by Abſence for above Eighty Days, both the Leaſe and Covenants do be- 
yet an Action of Covenant doth well lie for the Leſſor or 
Leſſee, for any Covenant broke before the End of the Eighty Days Ab- 
ſence. - 26 Elix. Wallis v. Cox, 
an Action of Covenant be brought, the Defendant muſt not only plead 
the Statutes which make the Leaſe and Covenants void, but muſt alſo plead 
the Performance of Covenants to the. Time of the Eighty Days Abſence 
expired. Mich. 22 and 23 Eliz. Dyer 4372, 373. 
To a Bill in the Exchequer for a Diſcovery of Tithes by Leſſee of a 
Parſon, the Defendant pleaded Stat. 13 Eliz. cap. 20. againſt Non-reſi- 
The Plea need not ſhew, 1, That he was not juſtifiably 
. 2. The Abſence need not be a continual Abſence of 80 Days at 
one Time; for, this Conſtruction would defeat the Statute. And the Caſe 
3. The Plea is good as to the Diſcovery, as 
4. The Year is to be 365 Days without beginning 
at the 25th of March. Gilb. 228, &c. Quilter v. Muſſendine. 


Therefore, if in ſuch Caſe 


Parſons 
'Leaſes, 


From what 
Time ſuch 
Leaſes and 
Bonds are 


void. 


good and in Being; Covenant 
broken before 
the End of 80 


rr AN 
„ 
5 > i 
-— - | Se = Ts 


4 N 21 2 N LF hs * * 7 1 . 
3 * - * r " * 
: ** . » 2b 15 4 1 


— 


I — its * 2 1 b . A 
- — — W 


— 3 Com — 
2 
a > 


= 
w EE n= "CEETII"TR MIO rs. 
« nn 


„ 8 ; 
ue TW 2 ⁵ —˙mMA . 7²— . nes: Oo, 2 
8 8 e e 2 =” * 9 6 r = 
a 
8 


2 
J r f 
J tran ar rings, 
- 4 1 
: _—_ 2 * 


e 
3 


8 


e 


33 
wh, 
T 1 8 + 8 - i” % ” 
> — SR S © EE 
A cs n . 3 9 2 
5 2 . 
* e N 2 * LEST OT! 


3 ” 
„ 
rr 
2 4 pas — - — 
E 
T 1— * 
— 


I 


. EE CEE Io ea 


_ VS TA 2 
r 3 be 


The Clergy-Man's Law: Or, Cap. 44. 


Confirmati« 
onof Leaſes, 


WNW 


What Rules 
are to be ob- 


_ ſerved with 


reſpect to the 
Common 


Law. 


4 


LETT TT ITT. 


Leaſes by Ecclefiaſtical Perſons by whom to 
be confirmed, and what Confirmations are 
good. Of Variances in Leaſes, &c. and 
miſnaming Corporations. 


T hath hitherto been ſhewed what Rules Eccleſiaſtical Perſons are to 
obſerve in making of Leaſes, eſpecially to bind their Succeſſors, iz. 
with reſpect to the aforeſaid Statutes : It follows to be ſhewed, what Rules 
before the making of the faid Statutes, and notwithſtanding the ſaid Sta- 
tutes, are at this Day to be obſerved by them with reſpect to the Common 
Law. Firſt then, In many Caſes the Conſent and Confirmation of others 


muſt be obtained to make a Leaſe good againſt the Succeſſor, But when 


Corporations, 


we ſpeak of the Neceſſity of Confirmation, we ſpeak only in the Caſe of 


fole Corporations, for Corporations aggregate of many, as Deans and 


Chapters, Maſters and Fellows of a College, may by the Common Law 


make any Grant of, or out of their Poſſeſſions which they hold in com- 


Corporations 
of Two Sorts. 


mon, although the Dean, Cc. were preſentable ; but no ſole Corporation 
had ever that Liberty allowed them by the Common Law. The Prudence 
of the Law thinking it not convenient to truſt any ſingle Perſon alone with 
the ſole Diſpoſition of his Eſtate which he held in the Right of his Church, 
and therefore ſubſtituted ſome whoſe Aſſent and Confirmation is of 
Neceſſity to the making good of all Grants to be made by them. 3 Co. 
75. And theſe Corporations as to this Purpoſe are of Two Sorts : Firſt, 
Such who have the whole Eſtate and Right of the Land in them, as 
Biſhops, who might at the Common Law, before the reſtraining Statute 
of 1 Eliz. was made, have granted any manner of Eſtate with the Confir- 
mation of the Dean and Chapter, which Confirmation was to be made, 
Firſt, by Deed in the Life-time of the Biſhop; and the Confirmation 


in this Caſe is but a Confirmation of the Deed, or as an Aſſent given to 


the Biſhop to make ſuch Deed, and not of the Eſtate, for there is a Di- 


verſity as to that; for if a Diſſeiſor doth make a Charter of Feoffment 


to A. with a Letter of Attorney to give Seifin, and before Seiſin given 
the Diſſeiſee doth confirm the Eſtate of A. or the Deed made to A. 


this is clearly void, though Livery be made after; for this muſt enure as 


a Confirmation of the Eſtate, which cannot be good before the Eſtate 
aſſed, which it did not before Livery made. But if a Biſhop makes a 


Charter of Feoffment with a Letter of Attorney, and the Dean and 


Exceptions 
at the Com- 
mon Law. 


Chapter before Livery do confirm the Deed, this is a good Confirma- 
tion, and the Livery made after is good. The ſame Law is of a 


Confirmation of a Deed of Grant of. a Reverſion before Attornment. 


1 Inſtit. 300, 3o1, 


Chapter. 
But out of this Law of Confirmations at- the Common Law was ex- 


cepted, That a Biſhop might grant Copyhold Eſtates in Fee, in Tail, 
or for Life or Lives, according to the Cuſtom of the Manor, without 


2 


See more fully of this Matter afterwards in this 


any 
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any Confirmation by the Dean and Chapter; and the ſame I,aw- was Confirmas. - 
of. Parſons, Prebends, Vicars, Sc. without the Conſent of their Patron, ven ot N, 


— 


' 3 ſes. 


Sc. and the Ordinary. 4 Co. 22. nero do nee ee WENN 
The Second Sort of ſole. Corporations are ſuch which have not the 2 
abſolute Fee in them, as Parſons, Prebends, Vicars, and the like, and | 
to their Grants, Leaſes, - &c. at the Common Law, the Patron and | 1 
Ordinary both muſt give their Conſent ; wherein is fo be noted (as is aid —_ i 
of the Biſhop) that the Confirmation is but a meer Aſſent to the Grant: . 
And therefore if the Patron and Ordinary give Licence by Deed to the 
Parſon to grant a Rent-Charge out of the Glebe, and the Parſon doth it, | = 
this is good and binding to the Succeſſor, and yet is not a Confirmation | | 0 
ſubſequent, but a Licence precedent. Broke's Novel Caſes 201. 7 H. 4. | 8 
15. Secondly, The Ordinary alone without the Dean and Chapter may 
agree thereunto, either by Licence precedent, or Confirmation ſubſequent z 2 
for the Dean and Chapter have nothing to do with that which the Biſhop | 
doth as Ordinary in the Life-time of the Biſhop.” 1 Izſt. fol. 300. b. 
Though before the Statute of 32 H. 8. c. 28, was made, no ſole Corpo- N 1 
ration could have made any Leaſe or Grant which ſhonld have bound the - 
| Succeſſor without Confirmation of thoſe Quorum Intereſt ; yet by that = 
Statute, Biſhops, Deans, Archdeacons, Prebends, Chancellors of Churches, .- 
Treaſurers, Precentors, and all other ſuch like ſole Corporations, | (Parſons 
and Vicars only excepted) are enabled to leaſe their Poſſeſſions for Twenty- 
one Years or Three Lives without the Confirmation of any; but then 
their Leaſes muſt be made purſuant to the Eight Rules before remem- 
bred in Chap. 42, or Confirmation is neceſſary notwithſtanding the ſaid 
Statute, Trin. 11, Fac. C. B. The Biſhop of Salisbury's Caſe, 10 Co. 60. 
Yet it is to be noted, That if a Biſhop, or other Eccleſiaſtical Perſon, where if a 
enabled to grant without Confirmation by the Statute of 32 H. 8. Perſon ena- 
c. 28, doth make a Leaſe for longer Term than Twenty-one Years or nan erent 
Three Lives; or Two Leaſes, the one for Twenty-one Years, the other $rmation doth 
for Three Lives of the ſame Eſtate; or if the Leaſe be not made to not obſerve 
hold from the Time of the making, but from the Day of the making _ 
thereof; or that the old accuſtomed yearly Rent or more be not reſerved, not bind the 
and made payable yearly during the Term of the ſaid Leaſe ; and by con- Sdcceflor. 
ſequence be not made of Things uſually let; or of Things out of which 
a yearly Rent may be reſeryed, Confirmation will not make ſuch Leaſe 
good to bind the Succeſſor, by reaſon of the reſtraining Statutes. of 1 Ez. 
c. 19. 13 Els. c. 10. And therefore, as to ſuch who are within the 
Statute of 32 H. 8, the Uſe of Confirmation ſeems to be chiefly, if not 
only this, That if the Thing demiſed be not all in Poſſeſſion, or that the 
old Leaſe be not expired, or ſurrendred within One Year after the making 
of the new Leaſe, ſuch new Leaſe muſt be confirmed, or the Succeſſor 
will not be bound thereby. Trin. 11 Fac. C. B. The Biſhop of Salif- 
bury's Caſe, 10 Co. 60. And that in ſuch Caſes Confirmation is ſtill of 
Uſe, and Neceflity appears, becauſe Biſhops before the 1{t of Elz. and 
other Eccleſiaſtical Perſons before 13th and 18th of Ez. might have 
made concurrent Leaſes with Confirmation; and by the Statute of 1 Eliz. 
Biſhops are not reſtrained from granting Leaſes in Reverſion, or concur- ä 
rent Leaſes at any Time after the firſt Leaſe made; nor are other Eccle- 45 
ſiaſtical Perſons reſtrained from granting like Leaſes, by the. Statute of | x 
13 Eliz. c. 10, or by the Statute of 18 Eliz. c. iT, if a former Leaſe {i 
for Years be ſurrendred, or ended within Three Years next after the 1 
making of ſuch new Leaſe; and therefore though the Statute of 32 H. 8, = 
doth not enable them to leaſe WIE Confirmation, unleſs the 95 1 
6 N Leaſe 
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5 . Leaſe b [enpieddy eee te or aided: within hop: er next 
a e after the making of a new Leaſe'; yet with Confirmation a. Biſhop or 
AAS other Ecclefiaſtical ſole Corporation may make'concutrefit-Leafes; Reſpect 
ea S „ beihg' had to the aforeſaid Statutes, even as Corporations: aggregate may do 
math 4 without Confirmation. Vin, 21 Eliz. Fox v. Collier, Moor 107. But 
make concur- if an antient Office be by a Biſhop granted to one, although with no more 
regt Leaſes. hide the antient Fee, it ſhall not bind his Succeſſor, if it be not confirm- 
ed by the Dean and Chapter; for ſuch Grants remain as they were at 
the . Law, as was adjudged in The Biſhop of ee Cale, 
* of 11 Fac. C. B.  19'Coke o. 
Confirmation But as for Parſons and Vicars, they being excepted out of the Sta- 
mult be of tute of 32 H. 8. Confirmation is — in all Caſes, if any Leaſe 


be Leaſes or r Grant be made by them to bind their Succeſſors. And that the Confir- 


Grants f 
Parſons and mation may be ſuch as may ſerve its End, it muſt. be made by proper 


Vien, Ge. Perſons, and all muſt concur who have Intereſt: in the Thing cf which 


che Grant is made: Accordingly the Grant of an Archbiſhop or Biſhop 
is to be confirmed (when Confirmation is neceſſary) by the reſpective 
Dean and Chapter; and if there be Two Deans and red both of 
them are to confirm all Grants, or they will be void againſt the Succeſ- 
ſors for both are but one in reſpect of the Biſhop, if the Biſhop is cho- 
ſen by both. The Biſhop of Coventry and Litchfield's Caſe, Statham 
Abr. Tit. Afiſe. Co. 1 Inf. 301. a. Trin. 8 Jac. 12 Co. 71. But if 
- Two Biſhopricks that were originally diftin& be by lawful Authority 
united, and the Uſage hath been Time whereof, &c. ſince the Union, 
that the ſeveral Deans and Chapters have Macke Confirmations a 
ly, that is, each Dean and Chapter of Grants made of the Things be 
longing to their Biſhoprick before the Union, the Union not being ex- 
tant, it ſhall be intended that the Union was made eſpecially, and in ſuch 
Manner, that notwithſtanding the ſame, Eſtates made ſhall be feverally 
confirmed as before that Union, and ſuch Confirmations ſhall then be 
good. Trin. 8 Fac. 12 Co. p. 71. 80 if there have been Two Deans 
and Chapters belonging to One Biſhoprick, who have both uſed to con- 
firm the Grants of their Biſhop, and One Dean and Chapter hath ſurren- 
dred their Church and Poſſeſſions to the King, and then the Biſhop doth 
grant Lands with the Confirmation only of the remaining Dean and Chap- 
ter, this Grant binds his Succeſſors; yea, and although after ſuch Confir- 
mation, the Dean and Chapter that had ſurrendred, and was thereby diſ- 
charged, be again erected, as was held by the greater Part of the Juſtices 
in Ireland, and by Five Juſtices 1 in England, 80 <7 i their Opinion 
to be ſo into Ireland. Paſeh. 11 Elis. Dyer 282. B. 1 Inft. 301. a. 


But if the Biſhop hath no Dean and Chapter, his Grants are to be con- 
firmed by the Clergy of his Dioceſe. Trin. 2 Foc. in the Exchequer, 


The King v. Sir Ambroſe Forth, Davis, f. 1. 

How the Whenever a Dean and Chapter doth confirm, that the Confirmation 
Dn may be good, the Dean muſt join with the Chapter, and not one who is 
2 Deputy or Sub-Dean only, who is a Stranger, and not one of the 
Chapter, for ſuch Perſon is uncapable of being a Dean Subſtitute, or 

Proctor; and alſo it's generally faid, that the Common Law will not 

ſuffer that the Members of a Corporation ſhould give their Aﬀents by 

Proctors or Subſtitutes, for which is cited 11 H. 4. fol. 64, where upon 

a Compoſition for Tithes a Parſon granted an Annuity to the Abbey of 

Battel, which Grant was confirmed by the Biſhop and Dean and Chapter 

being Patrons; but it appears by the Deed of Confirmation, that the 

Pen was abſent, and did not put his Seal thereto, but that the Chantor 

I who 


aw: Or, Cap. 4a. 


3 


> py 


Cap. 4g. Ib Complete Incumbent. © 475 
ho Was his Conimiffary did it for him; and there it was held, that Cendema- 
though the Dean might have a Deputy to-exerciſe his Spiritual Juriſdiction; fn. or A. 
yet that ſuch Deputy cannot charge the Poſſeſſion of the Church. 
Paſeh. 5 Fac. B. R. in Pemerton and Allens Caſe, Davis, fol. 45, 
11 H. 4. 84. Latch 251. And when the Caſe was, that a Leaſe was 2. If by the 
made by the Free Chapel and College of Nindſor under the Common Seal, st: no 
yet the Dean or Warden himſelf was net Party to the Leaſe, but one that Deputy Dean 
was his Dep ty in his Abſence; and upon Suit to avoid the Leaſe, a may confirm 
| Statute of the College was ſhewed for the Authority of the Deputy to — 
exerciſe and perform the Office of the Dean in all Things in Perſon & 
Collegium, &c, yet the Judges did hold, that the Confirmation was not 
| pong by the Deputy, for that he had no Authority to confirm this Leaſe 
by the College Statute ſhewed ; and this was chiefly upon the Expoſition | [ 
of the Word Collegium, for thereby all the Poſſeſſions of the College are Colleglum a 1 
not to be underſtood, but only the Site and Circuit of the College or Place = 
of its Situation. Mich. 6 & 7 Elig. Dyer 233. b. From which Caſe | 
it ſeems to follow, that if by the Statutes of a Church the Deputy Dean 
may confirm Grants, and join in the making of Leaſes, as if the Dean 
himfelf was preſent and did the fame; that ſuch Confirmation and Grants 
ſhall be good. ue 8209 OY | 
As a Deputy Dean generally ſpeaking cannot confirm, ſo neither can Generally a 
he that is but a meer Commendatory Dean, viz. a Dean by Recipere in _  . 
Commendam, although that he may with the Chapter chooſe a Biſhop, be- cnn - "4g 
cauſe that he is but Depo/itarius, yet ſuch Commendatory Dean may be cannot con- 
ſued by that Name, and may take the Profits, and exerciſe the Juriſ- fim. 
diction, and yet is not a Dean compleat. See 27 H. 8. 15, Hill. 
22 Fac. B. R. Evans and Rin v. Alſmith, Noy 93, and Palmer 460, 
480. Latch 237, 250, 251. But if a Dean be elected Biſhop, and be- 
fore his Conſecration doth obtain Diſpenſation to hold his Deanery in 
Commendam, ſuch Dean may well confirm, &c. And if he be tranſlated 
to another Biſhoprick, and after his Election, and before Confirmation, 
doth obtain Diſpenſation to hold the fame Deanery in Commendam with his 
ſecond Biſhoprick, his old Title remains, and Confirmations and other 
Acts done by him as Dean are as good in Law, as if he had never been 
made Biſhop. * Tin. 3 Fac. B. R. Evans and Kiffn v. Alſmith, Palmer 
460. Jones 158. Trin. 2 Car, Thornborough's Caſe, Bendlows 187, 
The Law I fuppeſe to be the fame as to Commendatory Biſhops in both 
Caſes; and when there is a meer Commendatory Biſhop of a Dioceſe, 
the Archbiſhop confirms. But Qz@re, Who confirms the Biſhop's Grants 
and Leaſes when there is a meer Commendatory Dean, if not the Clergy 
of the Dioceſe, as in the Caſe when there is no Dean and Chapter ? | 
Though one that is Dean, be Dean de jure as well as de facto, yet where nei- 1 
neither he, nor any other of the Corporation, hath a negative Voice; ther Dean | 1 
but Confirmations and other Grants are good, if made by the major 2 — fil 
Part of the whole Corporation, for the Dean and major Part of the Voice. | 1 
Corporation make the Corporation, though the reſt diſſent. 14 H. 8. 29. Stat 33 H. 8. 1 
21 E. 4. 27. 15 E. 4. 2. 4. 9 H. 6. 32. And for this Purpoſe it 
bath been enaCted as followeth : Albeit that by the Common Laws of F 
this Realm of England, afl Afents, Elefions, Gzants and Leaſes. = 
had, made and granted by the Dean, Warden, P2ovoſt, Matter, 1 
Peſident, oz other Governoz ok any Cathedzal Church, Hoſpital, 0 
College, oz other Cozpozation, by whatſoever Name they be in⸗ | [i 
cozpozate oz founded, with the Aﬀent and Conſent of the moze oz 
greater Part of their Chapter, Fellows oz Bethzen of tach _ 
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S ration, having Uoices of Aſſent thereunto, be as good and eſfeckual 
er Lese in the Law ta the Gꝛantees and Leſſees of the lame, as it the Reſt- 


es. | 
S due of the whole Number ot ſuch Chapter, Fellaws and Bzethzen of 


ſuch Coꝛpoꝛation, having Goices ot Aſſent had thereunto- conſented 

- and agreed; pet the ſald Common Laws notwithſtanding, divers 
Founders ok ſuch Deaneries, Poſpitals, Colleges and Cozpozations 
within the ſaid Realm, have upon the Foundation and Eſtabliſh» 
ment ok the ſame Deaneries,; Holpitals, Colleges, and other Coz⸗ 


= pozations, -eftabliſhed- and made amongſt other their peculiar Ats, 


local Statutes and O2dinances, that if, any one ok ſuch, Cozpoza- 
tion, having Power 02 Authozity to aſſent oz diſaſſent, ſhould and 
would deny any ſuch Gzant oz Gzants, that then no ſuch Leaſe, 
Election oz Szants, ſhould be had, granted oz leaſed; and koz the 
Perkozmance ok the ſame, every Perſon having Power of Aſlent to 
the ſame, have been and be daily thereunto wozn, and ſo the Re- 
ſidue may not pꝛoceed to the Perfeftion of ſuch Elections, Gzants 
and Leaſes, accozding to the Courſe ok the Common Laws of this 


Realm, unleſs they ſhould incur the Danger of Perjury : Fo2 the 


avoiding whereof, and fo2 the due Execution ok the Common Law 
univerſally within this Realm, and every Place in one Confozmity 
ok Realon to be uſed;. Be it o2dained, eſtabliſhed; and enated by 
the Authozity of this pzeſent Parliament, That all and every peculiar 
Act, Ozder, Rule and Eſtatute heretokoze made, oz hereafter to be 
made, by any Founder oz Founders of. any polpital, College, Dea- 
 Þolpital, - College, Oeanery oz Cozpozation, whereby the Gzant, 
Leaſe, Gift, oz Elefton of the Governo2 oz Ruler of ſuch Hoſpt- 
pital, College, Deanery, oz other Cozpozation, with the Aſſent of 
the moze Part of ſuch of the ſame Þolpital, College, Deanery oz 
Cozpozation, as have oz ſhall have Uolce oz Aſlent to the ſame, 
at the Time of ſuch G2ant, Leaſe, Sikt, oz Eleſtion hereafter to 
be made, ſhould be in any wiſe hindzed oz let by any one oz moze, 


being the leſſer Number of ſuch Cozpozation, contrary to the Fozm, 
Ozder and Courſe of the Common Law of this Realm of England, 


ſhall be from hencekozth clearly fruſtrate, void, and of none Effet; 
And that all Daths Hheretofoze taken by any Perſon oz Perſons of 
ſuch Þoſpital, College, Deanery, and other Co2pozation, ſhall be, 
fo2 and concerning the Oblervance of any ſuch Dzder, Eſtatute oz 
Rule, deemed void and of none Effet; And that from hencefo2th no 


Manner of Perſon o2 Perſons of any ſuch Hoſpital, College, Deane⸗ 


ry, 02 other Cozpozation, ſhall be in any wiſe compelled to take an 

Oath fo2 the obſerving of any ſuch Ozder, Eſtatute oz Rule, upon 

the Pain of every Perſon giving ſuch Dath, to kozkeit fo2 every Time 

ſo offending Five Pound; the one Moiety thereof to be to the Uſe 

of our Sovereign Lozd the King, and the other Yoiety thereof to 

any of the King's Subjects which will ſue fo2 the ſame in any of the 
— King's Courts of Recozd, by Aﬀion of Debt, Bill, Plaint, Inkoz⸗ 
mation, oz otherwiſe, wherein the Dekendant ſhall not be admitted to 
wage his Law, no2 any Pꝛotedion noz Eſſoin, o2 any other dflatozy 
Plea admitted oz allowed. Stat. 33 H. 8. cap. 27. 


T hat other 
4 rw 2 good if they be made by the major Part of the Dean and Chapter, 
4 * yet as well the other Members conſenting as the Dean, muſt be per- 
with the ſonally preſent to give their, Conſents ; for it is generally faid, that 
can, } SET . {EW PR $44 7H 143 N | 
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Though it be ſaid before, that Confirmations and other Grants are 
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when a Corporation ſhall paſs any Intereſt, the Common Law will not Confirma: | 
_ ſuffer that the Members of the Corporation ſhall give their Aſſent by bg of Lea⸗ 
Proctors or Subſtitutes, but that they ought to be Capitulariter Congregati Ng 
in one certain Place; otherwiſe if they be ſcattered in ſeveral Places, that Nu 
which they ſhall do, ſhall not be ſaid to be the Act of the Corporation, 

but the Deed of them in their ſingular and private Capacity, and ſhall 

not bind: Yet it was agreed, that the Dean and Chapter are not confined 

to the Chapter-Houſe, but may aſſemble and make their Acts in any 

other Place, fo it be a Place certain. See 21 E. 4. 26. 27 Af. 23. The 

Caſe of the Dean and Chapter of Fernes, Paſch. 5 Fac. Davis 48. 

As the major Part of the Corporation muſt give their Conſents to Conſent by 
Confirmations and other Acts in one Place, ſo at one Time mul & ſe- pi one 
mel, and not ſcatteringly, or on ſeveral Days; for the Conſent of the Place /mul 
Corporation being expreſſed by the putting their Seal to the Deed of & ene. 
Confirmation, or other Writing, if the major Part be not preſent to 

conſent when the Conſent is ſo expreſſed, what is then done is void for 


— — — 


Want of the Conſent of the major Part of the Chapter; and in ſuch =- 
Caſe the particular Conſents of their Members given after, ſhall not | = 
make it good. Alſo the major Part of the Members being aſſembled, - 
ought: to give their Voices and Conſents fingly and diſtinctly, and not = 
in a confuſed and uncertain Manner, as may be done in the Choice of | - 
Knights of the Shire, Cc. and when the major Part doth ſo conſent, | .- 
their Conſent ought to be expreſſed by the fixing of their Seal to the 1 
Deed of Confirmation or other Grant. 4 H. 6. 17. See for theſe Points | wo 
Doves U 0007 pt re Wien | 7 f 

If a Grant or Leaſe is made by a Corporation aggregate; as for Inſtance, Hou the the 5 0 


If a Leaſe be made by a Maſter, Brothers and Siſters of an Hoſpital, and denture of a 


the Words of the Indenture be, Hæc Indentura inter Magiſtrum, Fratres Corporation 
aggregate 


& Sorores, &c. teſtatur, that the Maſter with the Aſſent of the Brothers ought to be © 
and Siſters aforeſaid, have leaſed to A. In cujus rei Teſtimonium, the ſaid made. =_ 
Maſter, with the Aſſent of the Brothers and Siſters aforeſaid, have put to _ 5a; 
their Common Seal: Such Leaſe is void; for here the Brothers and Siſters tl 
being one intire Body with the Maſter, are not Parties to ſuch Indenture, [it 
but give their Conſent only, and a Corporation aggregate is but one Perſon - 4 
in Law, (viz. one Body, 30 Eliz. The Provoſt of Queen's College in 1 
Oxford his Caſe, 4 Leon. 85.) and a Body cannot be diſtinct, ſo as one 19 
Part can conſent to the Acts of the other; for this is not like the Caſe of 1 


Jointenant, nor like the Caſe of a Parſon, Patron and Ordinary, where 
the Parſon, with the Aſſent of the Patron and Ordinary, doth grant, Kh 
&c. for there the Parſon is the. principal Grantor, and the others have =_ 
not any real Intereſt in the Land; by Ay/;f and Clench v. Gawdy, Trin. = 
26 Eliz. C. B. Clerk's Caſe, 4 Leon. 11. | | 
When a Dean of a Cathedral doth make a Grant or Leaſe of any Leaſes and 3 9 
of his Poſſeſſions of which he is ſolely ſeiſed, to bind his Succeſſors, r os 1 
which doth. want Confirmation; this, as is ſaid, regularly muſt be con- realy = 1 
| firmed by the Biſhop and Chapter of the ſame Church, and not by the confirated. 
King, although that he be Patron of ſuch Deanery. But there is ſome 
Doubt, whether the Biſhop's Confirmation be neceflary to ſuch Grants; 
I find it laid down as a Rule, That the Biſhop's Confirmation, as well 
as the Confirmation of the Chapter, is neceſſary in all Leaſes or Grants 
made by the Dean. Parſon's Counſellor, fol. 124. cap. 10. And what 
is ſaid by Fitzherbert in his Natura Brevium, Tit. Sine afſenſu Capituli, 
that the Biſhop and Chapter are but in Law looked upon as one Body, 
ſeems alſo to favour this Opinion; for tis reaſonable, that the whole 
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8 
hon * 


Le. Biſhop, who is the Head of the Body, 
A alſo the Poſſeſſions of the Dean are ſaid to be derived from, and carved 


Body 5 to a to the: granting their Pofleſſions, and not that the 


ſhould be unconcerned therein; 


- out of the Biſhoprick, and the Biſhop: de Fure is ſaid to be the Patron of 


the Deanery, 17 Elix. 3. 40. b. which are all ſtrong Arguments for the 
Biſhop's. Confirmation; yet I have not met with any Book Caſe expreſly 
to warrant the Opinion laid down! by Parſon's Counſellar but rather the 
contrary, that the Confirmation of the Chapter without the Biſhop, 


is ſufficient to make good the Dean's Leaſes or Grants that need Confirma- 


tion, as Dyer 40, 273, 349. Pl. 18: Plowd. 538. 1 Roll's Abr. 478, 
481, therefore, 2u@re; and ſee Regiſt. Orig. 230. b. But if fuch Deane- 


ry be merely Donative, then the King's Conſent and Confirmation is to be 


obtained; but Whether the King's Confirmation without the Chapter in 


ſuch Caſe be ſufficient, Qyere. However, I conceive that the Biſhop's 


An old Dea- 
nery diſſol ved, 
and a new one 
erected to be 
of the ſame 


Nature. 


Confirmation is not neceſſary in ſuch Caſe; not to the Grants of any In- 
cumbent of a Parſonage or Vicarage that is W Donative, but oj the 
Patrons thereof. | 

The Dean of Wells might antiently have paſſed his Poſſeſſions be- 
longing to his Deanery with the Aſſent of the Chapter without the 
Biſhop's Confirmation, and after this Deanery of Melli was ſurrendred 
by 5 Pean thereof with all Poſſeſſions thereunto belonging; and fo 
diſſolved; and by Act of Parliament this Diſſolution was confirmed, 
and a new Deanery erected, and the Nomination (by Letters Patent) of a 
new Dean and his Succeflors, given to the King, and his Surceſſors, 
and thereby alſo enacted, that the new Dean and his Succeſſors might 


grant, demiſe and part with their Poſſeſßons in the ſame Manner and 


Of Grants by 
an Archdea- 
con or Pre- 


bendary. 


Where the 
Corporation 
hath not a 


Fee ſimple. 


Appropria- 
tion to a Pa- 
tron by King 
and Biſhop, 


Form as the antient Deans might and ufed to do; in this Caſe it is not 
needfal to have the Biſhop's Confirmation of a Grant made by the new 
Dean, but of the Chapter only ;. for that. his: Confirmation of the Grants 
of the old Dean was not neceſſary, neither is the Confirmation of the 
King of the new Dean's Grants neceſſary, becauſe this Deanery it ſeems 
was not a meer Donative before the Diſſolution thereof, and by the Statute 
the new Deanery is made to be of the ſame; Nature as the old Deanery 
* Paſch. 10 Elis. C. B. Walround v. Pollard, Dyer 273. 1 Roll's 

r. 478. 

If - Archdeacon, or Prebendary do make Grants to bind their Suc- 
ceſſors which do want Confirmation, they are to be confirmed by the 
Biſhop, Dean and Chapter. Paſeb. & Trin. 15 Fac. B. R. Smith v. 
Bowles, 1 Roll's Abr. 479, & 481. Trin. 7 Elix. C. B. Hodſtins v. 
Tucker, Dyer 239. Hob. 

If a Parſon, Vicar, Prebendary, Sc. that have not the Fee-ſimple in 
them, doth make a Grant to bind his Succeſſor, it is to be confirmed by 


the Patron ; but if a Corporation aggregate of many, as Dean and Chap- 


ter, &c. or any ſole Corporation that hath the abſolute Fee, as a Biſhop, 
&c. doth make a Grant ; this is good without their F ounder: or Patron, 
although the Dean, Cc. were preſentable. 1 Inf; 300. b. And if the 
Parſonage or Vicarage be a Donative, then the Confirmation is to: be by 
the Patron only. Paſch. 16 Elig. Dyer 273. b. But if not, and the 
Biſhop be not Patron, by the Patron and Ordinary; but the Confirma- 
tion of the Dean and Chapter in ſuch Caſe is not neceſſary. 


It is ſaid, though the Guardian of the Spiritualties may inſtitute, yet he 


cannot Longe 7 H. 4. y. 
If an Appropriation be made to the Patron of the Church by the Aſſent 


of the ous and Biſhop, this is ſufficient without-the Confirmation of the 


Dean 
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Dean and Chapter, and ſhall bind the Biſhop's Succeſſor; for the Biſhop « Conürma⸗ 


gave nothing bs his Aſſent, not having any Right as Patron, but only as _ _ 


Ordinary. 1 Rol/'s Abr. 4875 contra 46 Af. 4. Brook, Dran and Chap- N 


ter 18; However, if the Biſhop be Patron of any Deanery, Archdeacon- 
ry, Prebend, Parſonage or Vicarage, &c. and the Incumbent's Grant be to 


be confirmed, the. Biſhop himſelf muſt confirm (as I conceive,) and his 


Confirmation alone without the Confirmation of the Dean and Chapter, 
ſhall make the ſame good to bind the Succeſſor, as it is ſaid to be agreed 
Paſeh. 13 Fac. B. R. Smith v. Biwles, 3 Bult. 290. for which is 
cited 33 H. 8. Brook's Caſe 46. But this Confirmation, it ſeems to me, 
ſhall only ſtand good during the Life of the Biſhop that did make it and 


of the Succeſſor Incumbent that found the Church charged, becauft the 


Advowſon is Part of the Poſſeſſions of the Biſhoprick. 11 H. 6. 9. 


3 H. 8. Broke Leaſe 64. Paſeh. ꝙ Eliz. Dyer, f. 357. a. See 


: Roll's Abr. 481. 1 Inſt. 300. b. And it is ſaid, that if a Biſhop be 
Patron and Ordinary, and Joth confirm a Leaſe made by the Parſon with- 
ont the Dean and Chapter, and after the Parſon dieth, and the Biſhop . 
collateth another, and then is tranſlated, yet this Confirmation remaineth 
good, for that the Revenues that are to maintain the Succeſſor are not 


thereby diminiſhed; and ſo it is, if the Biſhop doth reſign, yet ſuch Leaſe Leaſe void by 
the Biſhop's 
Death, Sc. 


will be void by the Biſhop's Death ; but when by the Biſhop's Grant the 

Revenues of the Biſhoprick be impaired that ſhould maintain the Suc- 

ceſſor, there the Privation or Tranflation of the Biſhop is all one with his 
Death. 1 In,. 329. a. 

If the Biſhop of A. be Perron of the Church Preſentative of B. which 

lies within his Dioceſe, and this is the Corps of a Prebend in the Church 


of A. and the Biſhop of A. is alſo Patron of the Church of C. which is 


alſo Preſentative and lies in the Dioceſe of the Biſhop of D. and after- 


wards the Church of C. is lawfully annexed and united by the Aſſent 


of the Biſhops, Deans and Chapters of both Dioceſes to the ſaid Pre- 


bend of B. and afterwards the Biſhop: of A. doth collate J. S. to the 


ſaid Prebend, which now by the Union doth conſiſt of both Churches, 
and doth inſtall him in the Cathedral Church of 4. and then the Pre- 
bendary doth make a Leaſe for Vears, which is confirmed by the Bi- 
ſhop, Dean and Chapter of A. and not by the Biſhop of D. yet this is 
a good Confirmation; for by the Union, the Biſhop of D. hath annex- 
ed the Church of C. to the Prebend of B. and ſo hath deprived him- 


ſelf of the Power of Confirmation as Ordinary ; for: after the Union the 


Prebendary is inveſted in both Churches by his Inſtalment without any 
other Preſentment, Admiſſion, Inſtitution or Induction to the Church 
of B. or C. Paſeh. 10 Fac. B. R. Leigh v. Hellyer, 1 Rolls Abr. 479. 
Mich. 39 & 40 Eliz. B. R. Dr. Herbert v. Munday, 3 Crs. 587, and 
Paſch. 14 Car. 2. B. R. Gre v. Rider, 1 Sid. 75, 1 Keb. 280. 


That the Patron's Confirmation may be ſufficient, no other Perſon The Patron 


ought to have any Intereſt in the Patronage, but the Patron or Patrons er 
ought to have 


an intire In- 
Succeſſors, are in the Nature of a Charge upon the Advowſon, and tereſt. 


that do confirm; for thoſe Grants that are confirmed, being to bind 


therefore ought to be directed by the Eſtate which the Confirmer bath, 
and: being derived out of the Eſtate! of the Advowſon, can indure no 
longer than the Eſtate of the Patron confirming doth abide. 1 Int. 
300. b, Maund and French's Caſe, Hill. 13 Fac. 1 Koll's Rep. 361. 
1 Rolls Abr. 480. Accordingly if there be à Patron Paramount, as 


well as an 1 Patron, Confirmation of the immediate Patron 


without the others Confirmation is not good; for Inftance, if a Parſon 
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480 7 he Clerg Man: Law: Or, Cap. 44. 


Tonfirma- be FRA of alt Vicarage of the ſame Church, and the Vicar doth 


tion of . make a Leaſe confirmed by the Parſon and Ordinary only, this is not 


NN) good without the Confirmation of the Patron of the Rectory alſo. 80 
if the Patron's Eſtate in the Advowſon that confirms be Conditional, 


and after the Condition is broken, thereby the Confirmation is void, as 


If he be Te- determining with the Eſtate of the Confirmer. 1 Int. 300. 6. Or if the 


We OY Patron that confirms be but Tenant in Tail, or Maat for Life, his 
Tail. Confirmation ſhall only bind ſuch Incumbents as come into his Church 
during his own Life, 31 Ed. 3. Tit. Grants 61. and accordingly it was 
agreed by Cote and Dodderidge, that if a Parſon doth make a Leaſe 
for Vears, which is confirmed by Patron and Ordinary, the Patron be- 
ing Tenant in Tail, the Patron and Parſon both die, and the Iſſue in 
Tail doth preſent another, his Preſentee ſhall hold the Rectory diſ- 
If the Iſſue in charged of ſuch Leaſe. And alſo they agreed, that although the Iſſue 
Lk ery 2 jn Tail after a Preſentation doth levy a Five, yet the Preſentee of the 
Conuſee, when the Church becomes void again, ſhall hold it diſcharged 
_ alſo; for that the Confirmation was defeated by the Preſentation of the 
Iſſue in Tail. Paſch. 14 Jac. B. R. Maund v. French, 1 Roll's Rep. 
361, the ſame Cafe, Hill. 13 Fac. Bridgman 95, But if the Patron 
dhat is Tenant in Tail doth diſcontinue. the Eſtate in Tail, the Leaſe ſhall 
| ſtand good during the Diſcontinuance ; or if the Eſtate Tail be barred, it 

ſhall ſtand good for the whole Term. 1 Int. 300. b. 
Leaſe by If the Chaplain of a Chantry or Free Chapel, that was a Donative, 
3 wot had made a Leaſe. for Years before 32 H. 8, and the Patron of the 
aut = Chapel being ſeiſed of the Patronage in Tail, had confirmed it, this 
ſhould not have bound the Chaplain of the Iſſue in Tail. Dyer, 8 Eh. 
252. And if in ſuch Caſe the Patronage of the Donative came to the 
King by the Statute of Chantries, neither the King, nor his Clerk, 
ſhould be bound by the faid Leaſe; but if the Donor levied a Fine after 
the Confirmation, by which the Iſſue in Tail was bound from avoiding the 
Leaſe, the King alſo ſhould be barred. 1 Ro//”s Ar. 480. It Tenant in 
Tail of an Advowſon and his Son and Heir apparent do join in a Grant 
of the next Avoidance, and after the Tenant in Tail dies, the Son ſhall 
avoid the Grant, becauſe he had nothing in the Advowſon at the Time of 
the Grant made. Mich. 12 Fac. Wyvil and _—_ v. Ewbank and 

Topſbal, 1 Roll's Abr. 482. 

Confirmation If there be three Coparceners or Tenants in Common of an Advow- 
by Coparce- fon, the Confirmation muſt be made by all of them, elſe it will not 


8 bind the next Incumbent, becauſe they are all but one Patron (by Coke.) 


But if there be a Compoſition to preſent by Turns, Qœre, If a Leaſe 
confirmed by him that hath the next Turn, when the Church voids, 
ſhall not be good to bind his Preſentee ? But if of the Three Coparce- 
ners or Tenants in Common, one be a Feme Covert, and ſhe confirms, 
her Act is void, and ſhall not bind her, her Heirs or Clerk, but only du- 


ring the Coverture. 1 Koll's Abr. 479. 
HF Qucre, if the Succeſſor of the Incumbent that made the Leaſe, be 
be collated collated: upon the Title of Lapſe by the Succeſſor of the Biſhop that 


upon a Lapſe confirmed it, whether ſuch Clerk be bound? (it ſeems not;) for that 


by Succeſſor ? . 
of the Con- the Ordinary hath no Intereſt, but preſents in Right of the Patron, and 


irmor. ſo his Clerk ſhall be fo far bound, and no farther than the Clerk of 
him that ſuffered: the Lapſe ſhould have been. Mich. 32 & 33 Elis. 
B. R. Lancaſter v. Lucas, 1 Leon. 233. 

Where the Though he that confirms as Patron hath the Fee-Simple of the Ad- 


Patron's vowſon in him, yet if before he. confirms he hath granted away the 
Grantee muſt ' 
alſo confirm, * | : NEX 


; The Complete lucumbent. 481 


next Avoidance, - his Confirmation of the Preſentee's Leaſe will not be Confirma- 
good to bind the Preſentee of the Grantee of the next Avoidance, unleſs av * 
ſuch Grantee doth alſo confirm, By Brown, Trin. 6 Elrz. Moor G7. 
Mich. 3 & 4 Pb. & Mar. Dyer 133. a. And if the Preſentee of him 
that hath the next Turn doth enter and void ſuch Leaſe (as he well 
may) and then dying, the Patron of the Fee doth preſent a new Incum- 
bent; this new Incumbent ſhall hold the Benefice diſcharged of the 
Leaſe which was confirmed by his Patron, as his Predeceſſor ſhould have 
done, for the Leaſe was fully avoided by the Entry of his Predeceſſor, 
and not for his Time only, becauſe the Predeceſſor that avoided it had the 
intire Fee, (as much as any Parſon may have of a Rectory Preſentative) 
and when he was in and had evicted the Leſſee, it was an abſolute 
Eviction of the intire Term without Expectation of Revivor, and was an 
Eviction not only for himſelf and his own Time, but alſo for all his 
Succeſſors; per Curiam, upon a Writ of Error. Paſeb. 16 Car. B. R. 
Plowden v. Oldford, 1 Gro. 582, the ſame Caſe, Jones, p. 454. See the 
Earl of Bedford's Caſe, 7 Co. f. 8. Trin. 11 Fac. Spendlow v. Burket, 
Hob. 7. 1 Inſt, 46. a. So if the Incumbent of an Uſurper doth make pon a Grave 
a Grant, which is confirmed by the Uſurper and the Ordinary, and in a by the Ivcum- 
Quare Impedit the true Patron doth recover, and remove the Incumbent, =— 
the Grant thereby is defeated, becan'e it was not made and confirmed 
by thoſe that were Parſon and Patron in Right, 1 Roll's Abr. 480, where 
he cites 9 H. 6. 33, (which warrans not what he ſays, but the 
contrary.) et Sad . Rey | 
But note, That a Patron may not only confirm explicitly by his Patron may 
Deed or Writing, but alſo by Conſequence of Law; for if a Parſon 3 
doth make a Leaſe for Yeary to the Patron, who doth grant over or aſſign of Law, if 
it to another, this is a Confirmation in Law by the Patron; but without Rey 
ſuch Aſſignment the Ordinaty's Confirmation ſhall not make the Leaſe © * 
good to the Patron to bind the Succeſſor according to Newcomb's Caſe, 
cited in the Caſe of the Eccleſiaſtical Perſons. 5 Co. 15. a. 1 Cre. 38. 
Paſch. 14 Jac. B. R. Maund v. French, 1 Roll's Rep. 361, 171. I Inſt. 
301, 6. 302. a. But then the Patron ought to be abſolutely ſeiſed of the 
Advowſon, otherwiſe it ſhall: bind but according to the Eſtate that he 
hath therein. 1315 | 4 1671 

As by Conſequence of Law Confirmation may be without Writing, How by Con- 
ſo if it be by Writing, by Conſtruction of Law it may be for longer firuQtion of 
Term than is thereby expreſſed; as if a Patron doth at this Day make - oo Ea 
Leaſe for Twenty-one Years, and the Patron and Ordinary do confirm be for a | 
his Eſtate for Seven Years, this by the Conſent of all is a Leaſe well hasen Term 
confirmed for the Seven Years, Mich. 16 & 17 Eliz. C. B. Dyer 338, fed. F 
and by ſome ſhall, amount to a Confirmation of the whole Term. of 
Twenty-one Years, as by Richardſon, who took a Difference where the 
Eſtate is confirmed, and where they confirm the Land for Seven Years; 
in the firſt Caſe, the Confirmation confirms all the Eſtate ; but where 
they confirm the Land for Seven Years, that Confirmation ſhall -not -inure 
but according to the Term limited, and that Difference was agreed by 
Croke and all the Serjeants at the Bar; but Hutton doubted. Hill. 3 Car. 
C. B. Tomlinſon's Caſe, Hetley 75. And accordingly when a Prebend de- 
miſed a Rectory, Parcel of his Prebend, for Seventy Vears, and after the 
Biſhop confirmed the ſame Demiſe for Fifty-one Vears, and the Dean and 
Chapter likewiſe confirmed the ſame for Fifty-one Years, and no more; 
it was held by all the Juſtices, that they might confirm ſeverally, and 
that their Confirmations were available for the reſt of the Term after 
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22. and Years, viz. for the whole wo Vere, for when the Biſkop: 


tion of Lea 
les. 


* Dean and Chapter, reciting the Demiſe of Seventy Years, do confirm 


Dimiſſionem prauiftam in forma prœdicta, theſe Words, pro termin Fifty 


one Years & non ultra, come too late; and the Leaſe being for Seventy 
Vears it is repugnant to confirm Dimiſſionem predifam for Fifty-one Years. 


But if the Biſhop, | Dean and Chapter, had recited the Leafe, and hid 


Where Pa- 
tron and Or- 
dinary may 
eharge the 
Glebe. 


confirmed the Land to the Leſſee for Fifty-one Years, the me had been 
good for that Term only, for then there ſhall not be any ſuch Repug- 
nancy in the Confirmation. And a Difference is in this fame Caſe made 
between a bare Aſſent without any Right or Intereſt, and an Aſſent cou- 
pled with a Right or Intereſt; for the Termor who is to perfect a Grant 


by his r cannot ant for a Time, nor upon Condition, nor 


for Part of the Thing granted, but it ſhall abſolutely enure to all, be- 
cauſe he hath but a bare Aſſent which cannot be qualified or apportioned 4 
but the Biſhop who is Patron, and the Dean and Chapter, have an In- 
tereſt in the Prebend, and every Part of it. 3 Gro. 79. For the Patron 
bath Jus conferend!, and a Releaſe unto the Patron of an Annuity in the 
Time of Vacation is good, as it is holden in 21 H. 7. 41. 8 E. 3. 28. 
Percy's Caſe, 33 E. 3. Aid de Roy 103. 8 H. 6. 24. And allo it is 
holden in 31 E. 3. Grants go, 16 E. 3. Annuity 23. 8 R. 2. Annuity 
53, that the Patron and Ordinary may charge the Glebe in Time of 
Vication; and F. N. B. 49, faith, that the Right is in the Patron and 
O:dinary. Lett. cap. Diſcontiauance, ect. 144, 145. 80 if a Leaſe 
be made of Twenty Acres, they may make a Confirmation as to Part of 
the Land, viz. to one or more Acres, ſo they may confirm Part or all 
upon Condition; by which it appeareth, that they have not a bare Aſ- 
ſent as in caſe of Attornment, but an Aſſent clothed with an Intereſt. 
Another Difference was taken between a Leaſe for Years and a Leaſe 


for Life; a Gift in Tail, or a Feoffment in Fee; for if a Prebenda 


make a Leaſe for Years, Confirmation may be made of the Land, as 
hath been ſaid before, for a leſs Number of Years; for the Years. are 
ſeveral, although the Leaſe or Term be one. As if a Man make a 
Leaſe of Lands for Five Years, rendring Rent every Year Twenty Pounds, 
the Years are ſeveral, ſo that an Action of Debt will lie for the Rent every 


Year, as it is adjudged | in 45 E. 3. 8. But if a Prebendary make a Leaſe 


for Life, or a Gift in Tail, or a Feoffment in Fee, and Confirmation 
is made of the Land to the Leſſee, Donee or Feoffee, 1107 one Hour, it is 
good for ever, for an Eſtate of F reehold or Inherttande! is intire; therefore 
it is, that if he. who hath a Freehold or Inheritance be difſeifed, and con- 


Aeeth the Land to the Diſſeiſor for one Hour, it is good for ever. 


See for all theſe Differences, Paſeb. 37 Elix. C. B. N s Caſe, 5 Co. 


Confirmation 
may be as 
well before 
the Leaſe as 
aſter. 


81. Paſcb. 38 Elix. 1 Anderſon 47. and 1 Hist. 299 

The Time 2 8 7 a Confirmation is made is not een, to be re- 
garded, for it is ſaid, that if a Biſhop doth make a Leaſe for Vears on 
the 2d of May, and the Dean and Chapter confirm it on the 1ft of 
May, this is a good Leaſe after the Biſhop's Death; by Catlin and 
Southcot: But Wray objected, that a Leaſe cannot be confirmed before 
it be made. Catlin and Southcor replied, that the Aſſent before is a good 
Confirmation of a Leaſe made after, Hill. 18 Elia. 'Owen, p. 33, and 
14 Elia. The "Biſhop , Rocheſter's Caſe, 4 Leonard 23. So when a 
Biſhop made a Leaſe the 2d of May, which was confirmed the 3d of 
May, and ſealed: the 4th of May, it was held that tlie Leaſe was well 
confirmed.  Juftice Wen Rep. Mich. 14 & 15 Eliz. So when the 
Deed of Confirmation bore * move the Deed confirmed, but by 


3 Agreement 


\ 


_ 


firmation; and in this Cafe it was faid, that if after the Grant the Con- 


ter after the Death of the Biſhop, this Confirmation comes too late. 


Patron and Ordinary did confirm” the Grant, the Confirmation was of none 1 
Effect, for that it was made after the Reſignation, and ſo not till after the 5 =_ 


fon, who makes the Grant; and ſo in like Manner in the Life of the 


| Newcomb's Caſe, Bar. . 15. Trin. 2 Car. B. R. Sir Robert Banniſter's 


confirmed before it, for the Confirmation doth not convey any Intereſt, 
but is only to make the Leaſe durable and effectual; by 


0 8 n — Pane Reap" * ens r e ee gh IO 1 * 3 
G , Th Gi | / g un be 
44. 7 7. "UMRDECHNT 
ap. 44. e GOMPreFe INCUMPENT, 403 
* „„B“ Y N . . 8 — i — — a — | 1 | F r — =p. he FI | : 


Agreement the Deed confirmed was firſt delivered; the Confirmation was Confirmati- 


| on of Leaſes, - 


held good. 1 H. 6. 8. For à Confirmation is but a meer Aſſent by 


Deed to the Grant ; and therefore, if the Patron and Ordinary give Licence Confirmation 
by Deed unto the Parſon to grant a Rent-Charge out of the Glebe, and -i organ 
the Parſon doth fo accordingly, this is good and binding to the Succeſſor, Pecd. 

and yet it is not a Confirmation ſubſequent, but a Licence precedent. 

1 Int. f. zoo. b. So if a Leaſe be made by a Biſhop to the King, and a 
Commiſſion doth iſſue out of the Exchequer to take this Leaſe, and after 

the taking thereof, and before the Inrolment, the Dean and Chapter do 

confirm the Leaſe, the Confirmation is good, though it be before the In- 

rolment ; becauſe Confirmation is but an Aſſent which may be as well be- 

fore the Leaſe as after. Evans and Aſcough's Caſe, Hill. 22 Fac. Latch 

240. Trin.. 8 Tac. Sir Edward Dimock's Caſe, 1 Roll's Abr. 471. 1 Inſt. 

301. a. But on the contrary it hath been held, that if a Confirmation be 

made and delivered before the Grant be confirmed, this is not a good Con- 


firmation be delivered again, yet that will not make it good, for that it 
was a Deed by the firſt Delivery, and the ſecond Delivery will not make 
it good as an Aſſent, becauſe the Aﬀent ought to be by Deed, and the firſt 
Delivery was void. 8 H. 6. 6. cited 1 Roll's Abr. 480. 


If a Confirmation of a Biſhop's Grant be made by the Dean and Chap- Confirmation 
of Biſhop's 
Grant after 


wee Rep. 14 & 15 Elia. But by Clench, if the Confirmation be made his Death. 
in the Vacation after the Biſhop's Death, it's good. 28 El:z. Grindal's 
Caſe, 4 Leonard 78. But of this I much doubt, for the Death muſt 
void the Leaſe, which Confirmation cannot revive. And accordingly, 
when a Parſon did grant an Annuity, and then refigned, and after the 


Grant of the Annuity was determined. 21 H.7. 1. And all Confirma- 
tions are to be made in the Life, and during the Incumbency of the Par- 
Bithop, and every other ſole Corporation. 1 Inf. 301. 4. "ns 
But if a Parſon doth make a Leaſe, which is not confirmed by the Confirmation 
Biſhop, or Patron then in Being, but by the ſucceeding Biſhop, and ſuc- . ccc 


. nr | 3 ing Biſhop and 
ceeding Patron, this is a good Leaſe againſt the Succeſſor according to —_— 


Caſe, 1 Cro. 38. But if a Biſhop doth make a Leaſe for One and twen- 
ty Years according to the Statutes, and after doth make a concurrent 
Leaſe, for Years of the ſame Land to another, and after and before any 
Confirmation of the fecond Leafe the Biſhop doth make another concur- 
rent Leaſe to a third Perſon, which is immediately confirmed, and after 
the ſecond Leaſe is confirmed alſo; in this Caſe the ſecond Leaſe ſhall be 
good and effectual by the Confirmation, although that the laſt Leaſe was 


| Dyer, Weſton and 
Carus, Trin. 6 Eliz. Moor 69. And upon this Reaſon it hath been 
adjudged, that Leaſes made before the Statute of 13 Eliz. for more 
Years than allowed thereby, being confirmed after the faid Statute, are 
good for the whole Term. And fo, becauſe the Statute of 13 Elig. c. 10: 
doth only reſtrain from alienating, not confirming. Mich. 38 & 39 Eli. 
Arkingfal v. Denny, Moor 4.59. Paſch. 2 7 liz, C. B. Higgins v. Grant, 
3 Cro. 18 Mich. 23 & 24 Els. in the High Court of Parliament, the 
Caſe of Ecclefraftical Perſons, 5 Co, 14. And fo it hath been held per 


Curiam, 


r 3 
— —— — — — 


—— 
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MWiſnomer Curiam, that the Statute of 1 Eliz. did not reſtrain Biſhops from confirm- 
in Leales. ing the Incumbent's Leaſes made for above One and twenty Vears, al- 


99 though the Biſhop was as well Patron as Ordinary of the Church to which 
the Thing leaſed did belong. Mich. 37 & 38 Eliz. Sir Edward Denny v. 
Egbenſtal, 3 Cro. 4.30. 


The Covers. 8 ſecond Rule at Common Law to. be obſerved by Eccleſiaſtical Perſons, 


tions tobe or Corporations, in making Grants and Leaſes, is truly to name the Cor- 


truly named. porations according to the Name by which they are incorporated; and 
this not only in making of Leaſes, but alſo Preſentations, Confirmations, 
Sc. Hill. Jac. Dr. Array's Caſe, -11 Co. 19. So of Obligations, Cc. 
L. 5. E. 4. 201. Paſch. 4 & 5 P. & M. Bendlow 2. In like Manner 


in all Grants made by others to them, the Corporation muſt be truly named. 


And yet in Preſentations it ſeems not to be altogether- neceſſary to name 
the Corporation by its true Name; for when the King preſented to the 


Deanery of Norwich, and did miſtake and 'miſrecite the Name of the 


Foundation of the Deanery, the Preſentation was held good, becauſe it 

was but a Commendation of a Perſon: to the Dignity, and touched not 

the Inheritance. Trin. 8 Fac. C. B. The King v. 2 Cro. 248. 
Name of If Land be given to George Biſhop of Norwich, where his Name is John, 


Baptiſm miſ- for that in this and the like Caſes there can be but one of that Dignity. or | 


taken. Name, ſuch Grant is good, albeit the Name of Baptiſm be miſtaken ; 80 
it by Licence Lands be given to the Dean and Chapter of Norwich, this is 
good, although that the Dean be not named by his proper Name, if there 
were a Dean at the Time of the Grant; but in Pleading his proper Name 
mult be thewed.; ſo on the other Side, if the Dean and Chapter make a 
Leaſe without naming the Dean by his proper Name, the Leaſe. is good, 


if there was. a Dean at the Time of the Leaſe made; but 11 E. . 


Br. Corporations, f. 95. is contrary. Yet a Leaſe being made by a Dean 
and Chapter in theſe Words, Nos Decanus & Capitulum, without naming 
the Dean by his proper Name, the Leaſe for that Reaſon was held to be 
void. Mich. 32 & 33 Eliz. 1 Leon. 307. See Dyer 106. 11 Co. 21. 
Perkins 8. 27 H. 6. 3. Hobart 32 Litt. Rep. 20% 11 Co. 20. Owen 
35. Dalliſon 78. Note, That any Man that alters his Name at 
Confirmation, may purchaſe by his new Name. 1 Inft. fol. 3. a. 
1 Brownlow 147. Lit. Rep. 182. And it is ſaid, that the Name of a 
Corporation is as the Name of Baptiſm - which cannot be changed. 


Bendbw 2... =. 5 i Gene os LEWIN 
But in theſe Caſes it is not neceſſary that the Corporation be named 


* 
o 


p 2 TH ; 5 0 : 
Variation as ccording to the very Words, ſo that it be named according to the 


to Circum- 


itances hurts Senſe and Subſtance of the very Name, : although there be a Va- 
_ riation as to Circumſtances, Mich. 10 Jac. C. B. the Caſe of the 


Mayor and Burgeſſes of Lyn Regis, 10 Co. 120. and by Gaudy, Tin. 


39 Eliz. Sherborn v. Lewis, Gouldsborough 120. Hill. 29. Fanſhaxw's 
Caſe, Moor 228. Mich. 10 & 11 Eliz. Dyer 278. Trin. 30 Eliz. Fiſher 
v. Boys, Moor 266. Mich. 36 & 37 Elia. Lord North's Caſe, Moor 361. 
But the great Queſtion or Difference is, when the Name of a Corporation 
Great Que- in any Grant or Deed ſhall be ſaid to vary from the true Name in Sub- 
tion of Vari ſtance, and when in Circumſtance only, ebe 
1 We muſt note, that there are, according to Manwood, Chief Baron, 
ſome Things of Subſtance to be obſerved , in every Corporation found- 
ed to pious Uſes. Firſt, It is needful that there be Perſons for the 
Support of the Corporation in which the Freehold and Government of 
it may remain, and they ought to have and be known by ſome Name, 
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Cap. 44. The Complete Incumbent. of : m1 


as Preſident and Scholars, or Maſter and Scholars, &c. and a Variance in MC nomer 


this Name is a Variance in Subſtance, n Leaſes, 
Secondly, That the Perſons ſhall be appointed to one Houſe certain, Variance in 

in which they ſhall be refident, which Houſe alſo ought to have a Name 2 = of 

known, as College, Hoſpital, or the like; and Yarlance in the Name of e 


the Houſe i is a Variance in Subſtance. - 


Thirdly, it ought to have the Name of a Saint to whom it is dedicated, In the Name 


or of the Perſon by whom it is founded, as Collegium Petri, or Pauli, - A 


or Gonvel-Hall, or Chriſt-Church, &c. and Variance in this Name. of 
Dedication or Foundation is Variance in Subſtance. 

Fourthly, It ought to have a Place known in which the Houſe ſhall] Variance as 
ſtand, known by ſome Name before the Foundation, as Oxford, Cam- bf ne 
bridge, Londen, &c, and Variance as to this Place is an eſſential Vari- Houſe ſtands. 
ance. Hill, 29 Elix. Fanſhaw's Caſe, Moor 228. But it ſufficeth that 
there be a ſufficient Demonſtration of the Place where the Corporation 
is, though it be not by preciſe Words comprized in the Charter, as in 
naming, to ſay Academia Oxon pro Villa Oxon; fo if a Town was in- 
corporated by the Name of Mayor and Com monalty of ſuch a Town, 
as Briſtol, Exeter, &c. which afterwards are made Cities; it is good to 
ſay, Mayor and Commonalty of the City of Exeter, &c. after they be- 
came Cities ; but more Preciſeneſs is uſed in the Body of the Name of the 
Corporation before the Place to which they are annexed ; yet in them that 
which is but an Ornament to the Name comprehended in the Charter 
ſhall not hurt, as the Grant of St. George of Windſor, if it be of St. 

George the Martyr, Sc. is good, becauſe the Martyr is but an Addition 
of Ornament to the Name comprized in the Charter, and ſo in Reality 
is the ſame Name. Burton and Wrightman's Caſe, Mich. 36 & 37 Eli. 


B. R. Popham 56. 

Though Leaſes, &c. are void when there is Variance in the Subſtance Variance, as 

of the Name of the Corporation; yet not when the Variance is only Addition, la- 
as to any of theſe four Circumſtances, viz. in Addition, Interpoſition, 9 5 
Omiſſion, or Commutation, or altering the Order of the Words, ſo Commura- 
that they retain the four aforeſaid Principles of Subſtance; by Manwood, ©; 000 
Chief Baron, in Fanſhaw's Caſe, Hill. 29 Elig. Moor 231, and Trin. Leaſes. 
6 Eliz. Moor 71. . And generally albeit the Words in the Grant do not 
agree with the Words of Incorporation, yet if they agree in common 
Underſtanding it is good; but if in common Underſtanding the Grant may 
not be taken according to the Foundation, there it is not =. by Pop- 
ham in Sherburn and Lewis's Caſe, Trin. 39 Eliz. Gouldſb. 12 


But if the Name of a Deed doth not import of itſelf as true Name If the true 
of the Corporation, yet if in Pleading, or by a ſpecial and expreſs Aver- Shaman ij 
ment, or by the finding of the Jury, it ſhall be made apparent to Pleading, or 
the Court that the true Name of the Corporation, and the Name in 2v&ment, or 
the Leaſe, Grant, Cc. are all one in Effect, it will much inforce the 1 e 
Matter, although that in Words there be ſome Appearance of Difference; 
by Coke, in The Caſe of the Mayor and Burgeſſes of Lyn Regis, Mich. 

10 Fac. S. 100. 125. 

And indeed, the Judges ought in theſe Caſes (as generally they do) Conſtradtions 
to make ſach Conſtruftions, if they may, that Grants do ſtand good. of the Judges. 
Sherborn v. Lewis, Gouldſb, 122, and it is great Reaſon that Favour 
and Equity ſhould be mixt with Juſtice, for that Suits to avoid Grants 
upon the account of the Miſnoſmer are odious Suits; and a ſhameful 
Thing it is that when Grantees or Leſſees, who for the moſt part are 


Uliterate Perſons, have paid great Fines, Corporations, that are preſumed 
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Leaſes vid, beſt to wilode their Name of Foundation, ſhould' go about to void their 
— own Grants under their Common Seal upon ſuch a flight Miſtake: The 
Reader may ſee divers Caſes relating to this Subject, cited in The Caſe of 
the Mayor and Burgeſſes of Lyn Regis, Mich. 10 Jac. 10 Co. 120. 
Hayward and Fulcher's Caſe, Palmer 491, and in Fanſhaw's Caſe, Moor 
228, See in the ſame Book 71, 539, and 6 C. 24. 1 Leon. I 59. 
Relief i in Goulaſh. 121, Ploiuden 537. 1 And. 196, 201. However," it ſeems 
w7* that in ſuch Caſe Remedy may be had in the Court of Chancery ; ; for the 
Lord Chancellor ſaid it was fit to help ſuch Leaſes there, if for reaſonable 
Time, and made upon good Conſideration ; otherwife not. 1 Fac. Cary 

44. 32 & 33 Ehz. Lord Audley v. Sidenham, Tothil 136. 
Many more Things at the Common Lay are to be regarded in making 


; Grants by Spiritual Corporations, which are here omitted, for that they are 
Common with them to all other Perſons making Grants in their natural 
Capacity. | 


CHAP. XLV. 


Leaſes void and voidable. Voidable Leaſes, 
how made good or actually void. Entries, 
how to be made. Diſcontinuance and Aid 
Prayer. Fudgments in Rea Attions, to 


whom binding. 


AVING ſhowed what Eſtates Ba Perſons of Corporati. 
ons may at this Day make, and what Rules are to be obſerved 


D 


by them in the making thereof, that they may not be void; It. remains 


to be ſhewed, againſt whom ſuch Grants or Leaſes are void! by what 
Means, and in what Caſes they may be affirmed or made good by the 
Succefſors ? and by what Means they oy be made actually void that 
were but voidable*? 

Biſhop's Firſt then, although that by the Words of the Statute of 1 Els, 


Grant of a cap. 19, Leas or other Grants made by any Archbiſhop or Biſhop, 


. that be not warranted by the ſame, ſhall be utterly void; yet it hath 


againſt him- been adjudged, that if a Biſhop grant a next Avoidance which is not 


felt. warranted by this Statute, becauſe it is a Thing lies meerly in Grant, 
out of which no Rent can be reſerved, it is not void againſt the * 
ſhop himſelf that makes the Grant, but only againſt the Succeſſor, 
Paſch. 32 Eliz. Sale v. Biſhop of Coventry and Marſh, 1 Anderſon 24.1. 


Mich. 37 & 38 Eliz. Dean 5 Chapter of Hereford v. The Biſhop of 


Hereford and Ballard, 3 Cro. 440. Mich. 32 & 33 Ehz. Smallood 
and others v. The Biſhop of Coventry and Marſh, 3 Cro. 207. Trin, 
41 Eliz. Armiger v. Biſhop of 1 and Holland, 3 Cro. 6go. Sin- 
gleton's Caſe, cited in Lincoln College's Caſe, 3 Ch. f. 5 5. And ſoit is 
if a Biſhop doth make a Leaſe of the Adyowſon of a Church, Small- 


wood v. The Biſhop of Coventry and Litchfield, and Marſh, Savil s Caſe 
2 8 
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188. Paſch. 15 Car. 2. Scaccar', Morrice v. Antrobus, Hardres 366. Leaſes void, 
Scudamore v. Belliſin, 1 Keb. 182. 80 if an Annuity be granted by 0 Pp 
a Biſhop out of the Poſſeſſion of the Biſhoprick, this is not void againſt 

the Biſhop that makes the Grant thereof. The Biſhop of Saliſtury's Caſe, 

Trin. 11 Fac. C. B. 10 Co. 60. Or if a Biſhop makes a Leaſe for a- Leaſes above - 
bove One and twenty Years, this ſhall bind the Biſhop during his Time, 21 Vears. 
as was ſaid in Sir Moy! Finche's Caſe, 33 Elix. 2 Leon. 134. Or if a 

Biſhop doth let Tithes for three Lives, which is a void Leaſe againſt the 

Succeſſor, becauſe there is not any Remedy for the Rent; or if the 

antient Rent is not reſerved, and Annually due and payable, yet it was 
adjudged this Leaſe was not void againſt the Biſhop himſelf that made 

it. Trin. 5 Fac. B. R. Rickman. v. Garth, 2 Go. 173. And when a Biſhop's 
Biſhop did by Deed inrolled grant to the Queen without the Conſent Srant to the 
of the Dean and Chapter, it was held that this was not void againſt Queen. 
the Biſhop himſelf. Warren's Cale v. Smith, or Magdalen College's Caſe, 

Paſch. 13 Jac. B. R. 1 Roll's Rep. 151. $o though the Statute of 

13 Elix. cap. 10, doth ſay, That all Leafes, Gifts, Grants, &c. made 

by any Perſons or Corporations therein mentioned, contrary to the Tenor 

of that Act, ſhall be utterly void and of none Effect to all Intents, 
Conſtructions and Purpoſes ; yet it hath been adjudged, that a Leaſe 

made againſt the ſaid Statute by a Dean and Chapter ſhall not be void, 

or avoided by them, nor any Covenants therein contained, during the 

Life and Continuance of the Dean that made the Leaſe ; and if they have 

made a Leaſe for Vears of any of their Poſſeſſions, and before the Expi- 

ration thereof do make a concurrent Leaſe alſo for Years of the fame 

Lands, and then make a Third Leaſe for Lives, with an expreſs Covenant, 

that the Grantee of the Leaſe for Lives ſhall injoy the Land againſt the 


| ſecond or concurrent Leaſe; and the Grantee of the Leaſe for Lives being 


in Poſſeſſion is evicted, and brings Covenant againſt the Dean and Chapter; 
in this Caſe, although the laſt Leaſe for Lives be void by the Statute of 
13 Elix. yet it was agreed by the Juſtices, that becauſe the Dean that 
made the Leaſe for Three Lives was living, and continued Dean at 


the Time of the Eviction, the Leaſe and Covenants were not void. 


Paſch. 10 fac. Walter v. The Dean and Chapter of Norwich, Moor 87 5, 
the ſame Caſe, Brownl. and Goldſb. 2 Part 158. 

So when the Caſe was, that a Maſter and Fellows of a College did Leaſe by Ma- 
by Deed inrolled make a Leaſe not warranted by the Statute, and ung 15 
did ſuffer a Fine and Five Years to paſs without Claim; though this was College, Ee. 
void againſt the fucceeding Maſter, yet by Conſtruction the Leaſe and | 
Fine ſhall be good againſt the College (though it be a Corporation that 


never dies) during the Life of the Maſter that was Party to the Leaſe and 


made no Claim, becauſe he is the Head and principal Part of the Corpo- 
ration. Paſch. 17 Fac. The Caſe of the Maſter and Fellows of Magdalen 
College in Cambridge; 11 Co. 67, the ſame Caſe, 1 Rolls Rep. 151. 
Mich. 32 & 33 Eliz. C. B. Carter and Claycele's Caſe, 1 Leon. 306. 

And the Law I ſuppoſe to be the fame, if an Archdeacon, Dean or Archdeacon, 
Prebend,  &c, make Leaſes or other Grants of any of their ſole Poſ- 2 
ſeſſions, nor warranted by the ſaid Statute, viz, That they ſhall be er by 
bound by their own Grants for their Time; for ſo was it held in the their Leaſes, 
Caſe of a Parſon, by Popham, Clinch and Gawdy ; that is, if a Rent 
be reſerved by ſuch Leaſes, otherwiſe not, as was faid by Popham. Hill. 

43 Eliz. Revil v. Hart, Gouldsb. 138. And the Reaſon of all theſe 


Caſes is, becauſe that the Intent of the Statutes of the iſt and 13th of 


Elix. was only to provide for the Succeſſor, and not. relieve the very 
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The Clergy-Man's Lau: Or, Cap. 45. 


Leaſes void, Perſons themſelves who make ſuch Leaſes or Grants not warranted by 


&c. 


A 


the Statutes. Hetley 24. But where there is a Chapter that hath. no 
Dean, as the Chapter of the Collegiate Church of Southwel, there Grants 
or Leaſes made by them contrary to the Statute of 13 Eliz. are void ab 
initio, for they muſt be either ſo, or good for ever. Trin. 27 Car. 2. 
C. B. The Chapter of the Collegiate Church of Southwel v. The Biſhop of 
Lincoln and of S. 1 Mod. Rep. 204. And in all Cafes where: a Corpo- 
ration aggregate makes a Leaſe not warranted by the Statute of 13 Elix. 
ſuch Leaſe is void ab initio againſt themſelves, as hath often been adjudg- 


Aliter by ſole ed; but where a ſole Corporation makes ſuch Leaſe, it ſhall bind him 


Corporation. that makes it; but ſhall be void againſt his Succeſſor. 


Advantage to 
ſucceeding 
Biſhop. 


Paſch. 15 Car. 2. 
Scaccar. Morrice v. Antrobus, Hardres Rep. 326. Carter v. Claycoles, 
1 Leon, 308. As Leaſes and Grants not warranted by the Statutes are not 
void againſt the Leſſors and Grantors themſelves, ſo neither are Grants 


made without due Confirmation, where Confirmation is neceſſary, but 


only by the Grantee's Death, Sc. Pin. 7 Eliz. C. B. Hoſkins v. 
Tucker, Dyer 239. But Grants made by Corporations, in which the Cor- 
poration is miſnamed, are void immediately againſt the ſame Grantors. 
Alſo a Biſhop having made a defeQtive and voidable Leaſe or Grant, not 
only the Succeſſor, but alſo the King, when the Temporalties come into 
his Hands, may take Advantage thereof by avoiding them during the 
Vacancy of the Biſhoprick, in Privity and Right of the Biſhop. But 
though the King in Privity and Right of the Biſhoprick hath avoided the 
Leaſe during the Time that the Temporalties were in his Hands, yet the 
Leaſe is not thereby ſo abſolutely avoided, but that the ſucceeding Biſhop 
may make the ſame either good or void at his Election as to himſelf. 
Mich. 28 & 29 Eliz. The Earl of Bedford's Caſe, 7 Co. 8. And this 
may be done either expreſly, as when the Succeſſor doth actually agree to 
the Leaſe or Grant of his Predeceſſor, 5 E. 4. 105, or implicitly by ſome 
Act which amounts to an Agreement in Law. And in this, as in all 
Caſes of Conditions broken, whatſoever Act amounts to the affirming the 
Leaſe to have Continuance, is in Law an Agreement to the former De- 


Leaſe affirm- miſe; and a Leaſe may be affirmed firſt, by Acceptance of Rent incurred 


ed, how. 


How void. 


As of Tithes voidable. 
by a Biſhop 
tor Laves. 


Tithes let 
for Years. * 


after the Death of the Predeceſſor. Paſch. 13 Fac. B. R. Brook Abr. 
Tit. Abbe & Prior 26. Magdalen College's Caſe, 1 Roll's Rep. 15. Mich. 
3 Car. C. B. Owen v. Thomas app Rees, 1 Cro. 95. But here we muſt 
regard the Difference betwixt Leaſes that are only voidable, and Leaſes that 
are actually void: For when Leaſes are abſolutely void, that is, without 
Entry or any other Ceremony, the Succeſſor's Acceptance of Rent in- 
curred will not affirm ſuch Leaſe ; otherwiſe it is of Leaſes that are but 
Brook Abr, Tit. Acceptance 7. Accordingly, if a Biſhop doth | 
let a Portion of Tithes for Lives, reſerving the antient Rent, and the Suc- 
ceſſor doth accept the Rent, this Acceptance of the Rent ſhall not bind 
the - Succeſſor, becauſe the Leaſe was abſolutely void by the Biſhop's 
Death, &c. that made it, without Entry or other Ceremony : the Reaſon 


is, becauſe Tithes let alone are Things that lie in prender, out of which a 


Rent cannot be reſerved, recoverable by the Succeſſors or next Incumbent 
when the Leaſe is for Lives. Trin. 5 Jac. B. R. Rickman v. Garth, 
2 Cro. 173. And therefore being that the Succeſſor's Acceptance of the 
Rent due at one Day will not enable him to ſue for it, if afterwards de- 
nied, he ſhall not be bound by ſuch Acceptance ; and the Law is the ſame 
alſo to all other Things not manurable. But if the Tithes had been let 
for Years, the Succeſſor's Acceptance of the Rent would have bound him 
_ during his Time, becauſe then he may have an Action of Debt for the 

I ö Rent. 
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Rent. See the Fifth Rule before, in Chap. 42. And as to this Matter, Leaſes void, 1 
there is a Difference alſo betwixt thoſe. that have the Fee-fimple abſolutely LAN — 
in themſelves, as Biſhops, Deans and Chapters, Maſters and Fellows of © | | 16 
Colleges, &c. and thoſe that have but a qualified Fee-ſimple, as Parſons, 1 
Vicars, Prebends, and others that be Preſentative or Collative, not Elec- 
tive; for if any of the former Sort make voidable Leaſes for Lives or Vears ©: 8 
not warranted by the Statutes, if the Succeſſor doth accept the Rent before | | „ 
Entry to make ſuch Leaſes void, be the Leaſe for Lives or Vears, he HR 
affirms it for his Time. But if a Parſon, Vicar, Prebend, &c. doth make 1 
a Leaſe for One and twenty Years, rendring Rent, not warranted by the _ km 
Statutes, - and dies, the Leaſe is abſolutely void by the Death, 1 Inf. 45. b. | 1 
and no Acceptance of the Rent by the Succeſſor will affirm it, becauſe the |: 77 
ſame is void without Entry or other Ceremony. 32 H. 8. Bro. Tit. | 1 
Dean 20. Bro. Tit. Acceptance ꝙ & 11. Paſeh. 4 Car. C. B. Fohn- - j | 
fon's Caſe, Hetley 88. 24 H. 8. Brook's Novel Caſes, - fol. 10. Placito 1 +0 
54. But if a Parſon, &c, doth make a Leaſe not warranted by the We 
Statutes for Life or Lives, it is only voidable, not void by Death, 1 Inſt. 17 
45. b. and if the Succeſſor before Entry to avoid it doth accept the Rent, _ = 
this Acceptance ſhall bind him for his Time, - becauſe this being an Eſtate - | | 
of Freehold, which is very much regarded in Law, the Law allows it 
this Privilege, amongſt ſeveral others, not to be void before an Entry 
when the Eſtate is out of Lands, or the like, into which an Entry may 
be made. 32 H. 8. Bro. Dean and Chapter 20. Hill. 13 Jac. Maund 
v. French, Bridgman qd, and by Dodderidge, Paſeh. 14 fac. in Maund 
and French's Caſe, 1 Rollis Rep. 362. Trin. 7 Elix. Dyer 239. Paſeb. 2 0 1 
39 Eliz, Overton v. Sydal, Popham 20. And this Difference concerning 11M 
thoſe that have an abſolute Fee, as Biſhops, &c. and Parſons, &c. who 0 ; 
3 have but a qualified Fee, was obſerved at the Common Law before the Sta- FR 
1 tutes were made. Mich. 33 H. 8. Dyer 46. Ploud. 264. 4. Vide L. 
| 5 E. Ao 191-9 Ha "11 e Kin 03320 v0 | 
+ g And it 5 here to be obſerved, that ſo far as the Leſſor is bound by 7.0; and TRY 
. ſuch void or voidable Leaſe, ſo far alſo the Leflee, his Executors or Leſſee, &-. RC 
Aſſigns, which of them have the Intereſt; are bound thereby, and no far- and als. =_ 
ther; therefore when the Leaſe is not void without Entry, if Rent be in N Wil 
arrear after the Death of the Predeceſſor, the Succeſſor hath Remedy to re- i 4860 
cover ſuch Arrears; if he doth chuſe to affirm the Leaſe; but if the Leaſe be WE 
abſolutely void, the Succeſſor hath no Remedy at Law for any Rent in- 
curred after the Death of his Predeceflor. Paſch. 39 Elix. Overton v. Sydul, 
Popbam 121, and by Anderſon, Mich. 32 & 34 Eliz. C. B. Carter and 
Claycole's Caſe, 1 Leon. 309. So in like Manner the Leſſee of a voidable 
Leaſe, after the Death of the Leſſor, may maintain an Action of Treſpaſs 
againſt the Stranger who ſhall enter or do any other Treſpaſs upon the Land 
before the Leaſe be actually avoided; by Periam in the ſaid Caſe of Carter 
and Claycole, 1 Leon. 309. And what is ſaid with reſpect to Leaſes de- 
fective upon Account of the Statutes, holds good as to Leaſes defective 8 
for want of due Confirmation. Tin. 7 Elix. Dyer 239, and by Dod- 15 
deridge, Paſcbh. 14 Fac. B. R. Maund v. French, 1 Roll's Rep. 361. ö 
Though, as hath been ſaid, a Leaſe may be affirmed by the Acceptance agrmanceby "1-40 
of Rent, yet this is to be underſtood to hold true only when the Rent is Rent duly HEY 
duly accepted; therefore, if a Biſhop doth accept of Rent before Reſtitution accepted. 7 1 
of the Temporalties, this Acceptance ſhall not conclude him or bar him . _ 
of Entry. Paſch. 19 Jac. B. R. The Biſhop of Oxford's Caſe, Palmer —_—_ 
175, So when a Maſter of a College, or any Head of a Corporation | (RRM 
aggregate, doth accept a Rent payable mw a voidable Leaſe, this — 1 
| | atnrm 1 
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* he: Clergy May's Law: Or, Cap. 45. 


Leaſes bot ee the Leaſe dug ſuch Miſter or Head 8 Lite « or — thi 
is, unleſs ſuch Maſter, / Cc. had an Authority from the Corporation to 
accept the ſame; for inaſmuch as ſuch: Bodies Politick do confiſt of many, 
the Maſter alone cannot deveſt any Right, which is as much in the Fel- 
lows or other Members of the College, Ge. as in himſelf, or conclude 
them of their Entry upon any voidable Leaſe.” " Paſeh. 13 Fac. The: Caſe 

; of the Maſter. and Fellows of e er nne 11 1 795 the ſame 
Caſe, 1 Rall's Rep. p. 100. 

1 Acceptance | If a Biſhop's Bailiff of, his own Head, and widhoit any Order from 

—_— NE ae kate the Biſhop, doth receive Rent, (the Leaſe being voidable) this ſhall not 

1 2 bind the Biſhop. Dorothy Owen and  Owen' Price's Caſe, Trin. 3 Car. 
=_ C. B. Hetley 24. But if a Biſhop doth leaſe for Life certain Lands, 

—_ Parcel of the Manor of H. reſerving Rent, (which Leaſe for ſome Reaſon 

_ . | 15 voidable, and ſhall not bind the Succeflor) and dies, and another Biſhop 

—_— | is made, and the Bailiff of the ſaid Manor doth come to him, and ſhew 

1 . him in general Manner, that there be certain Rents in arrear = the ſaid 

—_ Manor; upon which the Biſhop doth command him to receive the ſaid 

—_— Rents, and he receives them accordingly, and entreth the Rent reſerved 

— upon the voidable Leaſe to be received, and after doth pay all the Rents 

1 to the Biſhop without giving him Notice of the ſaid voidable Leaſe, this is 

a good Confirmation thereof; for the Biſhop ought of himfelf to take 
Notice what Leaſes were made by his Predeceſſor; per Curiam. 5 Fac. 
Wheeler and Danby's Caſe, 1 Roll's Abr. p. 476 D. Hetley 26. be 

Affirmance by, As by the Acceptance of Rent avoidable Leaſe may be affirmed, ſo may 

— by diſtraining for Rent due at a Day after the Death of the Prede- 

=_ ceſlor, or by bringing an Action of Waſte againſt the Leſſee. And in cafe 

=_ the Leaſe be for Life, by bringing an Afize for the Rent due after the 
= | Death of the Predeceſſor, but no Aſſize can be brought of a Rent reſerved 
= upon a Leaſe for Years: For an Aſſize cannot be brought of ſuch Things 
=_ | whereof a Man hath a Freehold, that is an Eſtate for Life at the leaft, 
A except an Afize of Darrein Preſentment, which, as hath been faid 
. Chap. 22, may be brought by Tenant for Vears, or at Will. Alſo if a 
=_ | Parſon doth accept of Fealty from the Leſſee for Life of his Predeceſſor, 
= | he thereby affirms his voidable Leaſe for his own Time. Trim. 7 Elis. 

=_ Dyer 239. 42. II E. 3. Fitz. Abbot 9. Bro. Tit. Acceptance, u. 15. 

. : Leaſe voided But on the other Hand, if a Succeſſor will make a voidable Leaſe 

= Entry, Sc. actually void, this he may do either by Entry, vis. where the Leaſe is of 

=_ OE Things corporeal and manurable, and till then the Leaſe remains good. 

—_ Paſeh. 5 Eliz. Ayer v. Ome, Dyer 222. Or by Claim, when the Leaſe 

= . is of Things incorporeal : But where a Leaſe for Years is made, rendring 

= Rent, upon Condition to be void for Non- payment, this heals: ſhall not 
= Es be void without Demand made of the Rent, for if it ſhould be otherwile, 

L then were it in the Power of the Leſſee to make the Leaſe void at any 

| Rent-Day he pleaſeth, and by that Means to add the Wrong making the 
Leaſe void to that of Non-payment of the Rent. Mich. 31 & 32 Car. 2. 
C. B. Young v. Wright, 1 Sid. 7. But when by theſe Means a Leaſe is 
once made void, it can never be revived again, but remains void nm all 

N After- Succeſſors. Paſcb. 16 Car. Oldfield v. Plowden, Jones 45 

How an En- As to making an Entry, this may be done either by the Partys Bailiff 
ways oo would enter, or by other Perſons deputed for that Purpoſe; but a Bai- 
MY. Vf, by Virtue of his Office, cannot make an Entry for his Maſter with- 
out ſpecial Warrant, becauſe his Office is to manage his Mafter's Lands, 

and to make the Profits thereof to his Maſter's Uſe; but to gain new 
Land which his Maſter had not, * not to wy Office of a Bailiff. 

2 8 Beſides, 
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Beſides, an TIT: 5 a Tbiag Which the Maes indy or may not make, Leafes void, 
and his Bailiff ſhall not determine his Election; in Erre's Caſe, Moor 52. 8 
Paſeh. 5 Elix. C. B. Ayer v. Ome, Dyer 222. Neither can a Corpora- 
tion aggregate command their Bailiff to enter for a Condition broken, un- 

leſs it be by Deed, for ſuch Command and Entry without Deed 1s void. 

Paſeh. 43 Eli. B. R. Dumper and Syms's Caſe, 1 Roll's Abr. 5 14. K. 

1.4. Sd. Br, Corporation 59. Viet per Curiam, he that diſtrains as 

Bailiff of a Corporation, and is not Bailiff, may make Conuſance, &c. 

and if the Corporation agree thereto it is good without Deed, for that the 
Command he had to diſtrain is not in ſuch Caſe traverſable, as was re- 

ſolved in a Caſe where one of the Members of the Corporation did 

diſtrain in the Name and Right of the Corporation without any Warrant 

in Writing. 26 H. „ 3: BY. Corporations, &c. 2. But a Biſhop by 

84 %% may command his Servant to demand a Rent, or to make an En- 

Mich. 15 Eliz. B. R. Wood v. Chiver, 4 Leon. 179. | 
5 as to Corporations aggregate in the Caſe of Leaſes becoming void, 3 bee 
it hath been held, that where a Dean and Chapter made a Leaſe for _ 9 
Years rendring Rent, and for Default of Payment the Leaſe to be void, gate before 
the Rent was arrear and not paid, they make a new Leaſe to another _—_ | 
Perſon, ſealed in their Chapter-Houſe before any Entry made upon the ' 
firſt Leflee, and make a Letter of Attorney to one to enter, and make 
Delivery of this Leaſe upon the Land; this was a good Leaſe, although it 
was in this Caſe objected that the Dean and Chapter being out of Poſſeſ- 
fion, and the firſt Leſſee in Poſſeſſion, and they ſetting their Seal to the 
new Leaſe in their Chapter-Houſe did perfect i it as the Deed of the Corpo- 
ration; ſo that there can be no other Delivery of it; and therefore the 
Leaſe was void for want of an Entry before the Leaſe made, and the 
After-Delivery by the Attorney was void, by reaſon it was perfect before; 
but it was anſwered, that there was no other Means for a Corporation to 
make a Leaſe but this: And Gawdy ſaid, that it is not the Leaſe or Deed 
of the Corporation until Delivery as of another Perſon. Hill. 31 Eliz. 

Willis v. Jermin, 3 Cro, 167, the ſame Caſe, 2 Leon. 9y. Vet it's ſaid 
to be agreed, that if a Dean and Chapter put their Chapter-Seal to a Deed, 
this is a perfect Deed thereby, without Delivery. Davis Rep. 44.6. J. he 
Dean and Chapter of Fernes, Hill. 32 Elis. B. R. Fermin v. Willis, 
2 Roll's Abr. 8 3. But this is to be underſtood when the Dean and 
Chapter are in Poſſeſſion, as in the Caſe laſt put. Mich. 13 Car. 
B. R. Fluid v. Gregory, 2 Rolls Abr. 24. 
And note, That in the Caſe of a Corporation aggregate, if they make Livery and 
a Charter of Feoffment, and a Letter of Attorney to deliver Seiſin, the ge. 14 
Livery of Seiſin is good after the Death of him that is the Head of ſuch ney of a Con- 
Corporation, but otherwiſe it is in the Caſe of the ſole Corporations ; for gregation ſole 
albeit the Warrant of Attorney be indefinite, yet the Law preſcribeth that OO 
it muſt be executed in the Life-time of him that made it, and the Death 
not only of the Feoffor, but alſo of the Feoffee, is a Countermand in Law 
of the Letter of Attorney, and the Deed itſelf is thereby become of none 
F 

And note, That if a Leaſe be made to Two for their Lives & diutius Leaſe to Tuo, 
eorum viventi, and the Leſſees do make Partition, and then one of them rm 
doth die, the Leſſor may enter into his Part ſo dying, for there ſhall be 
no other Occupancy of his Eſtate, the Words & diutius eorum viventi not 
being more than the Law doth fay, and by the Partition the Jointenancy 
is ſevered. 30 A. 8. 2 Roll's Abr. 1 50. So Entry may be made for 
Condition broken in the Life of the Predeceſſor, or in the Time of the 
Vacation, 
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Leaſes void, 
&c. | 
Void upon 


Non pay- 
ment. 


Nota, Of a 


Demand of a 


Rent, Sc. 


ou paws, 2 


Vaio, as the Heir may do for Condition . in the 7 of his Fe- 
ther; ſor otherwiſe it is of Conditions in Law, as Waſte, Fete dure, and 
the like, Erre's Caſe, Moor 52. 

If a Leaſe be made with a Clauſe, that it ſhall be void. upon Non- 
payment of the Rent, yet before it ſhall be void, the Leſſor ought to 
make Demand of the Rent at the Place where the Rent was made 
payable. Trin. 35 Eliz. Tuſtin v. Edmund, Moor 408. And as to a 
Demand to be 3 of any Rent whereby to make a ee or take 
Advantage of the Breach of a Condition in a Leaſe, theſe Things are to 
be obſerved: Firſt, That the Demand muſt be made upon the Land, and 
at the moſt notorious Place of it; if there be a Houſe upon the Land, the 
Demand muſt be made at the Houſe, and at the Fore- door of the Houle. 


Secondly; If the Rent be made payable at any Place from the Land, it 


muſt be demanded at the Place where by Agreement of the Parties it is 


to be paid, obſerving that which hath been ſaid before of the moſt noto- 
rious Place. Thirdly, The Demand is to be made ſuch a convenient 
Time before the Sun- ſetting of the laſt Day on which the Rent is payable, 
as the Money may be numbred and received. 1 Inf. 101, 202. Fo urth- 
ly, The Demand muſt be certain in the Sum demanded, for if one Penny 
more or leſs Rent be demanded than is due, or if a Certainty of the Rent 


be not ſhewed, and the Day when it was due, it is not a good Demand. 


Moor 207, Mich. 31 & 32 Elis. C. B. Fabian v. Windſor, 1 Leon. 30g. 
Dalliſon 3 5. So if there be ſeveral half Years Rent in arrear, the De- 
mand muſt not be of the whole Sum ſo behind as of one intire Rent, but 
the half Year's Rent then due muſt be demanded, and ſo much in arrear 
before; for where a Leaſe for Vears was made rendring Seven Pounds 
Rent per Annum, and there being Three Pounds behind, and at the next 


Day of Payment the Leſſor demands Ten Pounds, this was held to be no 


ood Demand, becauſe the Rent and Arrear were demanded as an intire 
Sum ; by Roll 's, Mich. 24 Car. B. R. Allen 95. And if the Leſſor 
doth come upon the Land at any Time of the Day when the Rent is due 
and payable, and demands the Rent, and doth continue upon the Land 
till the Sun be ſet without making any other Demand, yet the Demand 
is good enough, for his Preſence there is a Continuance of the Demand, 
(Per Curiam,) Or if the Leſſor after his Demand in the Morning doth 
depart off the Land, and before the Sun-fet returneth, and ſtays upon the 


Land till Sun-ſetting, this is a Continuance of the Demand, and a further 


Demand is not neceſſary; by Wray and Catlin. But if the Leflor doth 
come to the Land before the laſt Hour and demands the Rent, and after- 
wards goes off the Land, and 1s not there at the. laſt Inſtant of the Day, 
the ſame is not a ſufficient Demand, although that he return preſently 
after the Sun is ſet: So if the Leſſor's Attorney, viz. he whom he gives 


Authority to demand the Rent, doth before Sun-ſetting demand the Rent 


at the capital Meſſuage, and then goeth his Way, but leaves his Servant in 
the Houſe with Order, that if any Perſon did come to pay the Rent he 
ſhould ſignify it to him, and returneth not again till after the Sun was ſet; 

this Continuance of the Servant is no Continuance of the Demand, for 
that the Attorney was but as a Servant himſelf in this Buſineſs, and there- 


fore could not appoint another 1 in his Stead. Mich. 15 Els. B. R. Weed 


Upon a Cove- 
nant in a 
Concurrent 


Leaſe. 


v. Chiver, 4 Leon. 179. 
If a concurrent Leaſe be made, and there be a Covenant therein, that 


if the Leſſee without the bie of the Leſſor and his Cakes: ſhall 
grant over his Eſtate, it ſhall be lawful for the Leſſor and his Succeſſors 
to re-enter; in this Cale, although the Leſſee doth grant over his Eſtate 


without 


TS 


neu s. — 
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without Linney, yet the Leſſor cannot enter during the firſt Leaſe. Hoes boid, 

Mich. 1 & 2 Ph. & Mar. Earnly v. Walron, Dyer. 3 
Tho' Entry is the Means of making a voidable Leaſe void, as alſo of The Effet 

regaining an Eſtate that was aliened by the Predeceſſor, &c. yet at the of = Diſcon- 

Common Law, in the Cafe of Alienation, Entry was not always lawful, Oe 

or of any Effect, that is, where there was a Diſcontinuance; for the Ef- 

fect of Diſcontinuance is commonly thus, that it prevents a Man from 

entring upon the Land or Tenements alienated by his own Authority, but 

he muſt bring his Action, and ſeek to recover his Poſſeſſion by Law. But 

at Common Law every Eccleſiaſtical Perſon was not capable of making 

a Diſcontinuance, but only thoſe that had an abſolute Right or Fee in 

their Poſſeſſions, as Biſhops, Sc. but not Parſons, Vicars, Prebends, nor 

any others that are preſentative, and have but a qualified Right; for the 

Succeſſors of ſuch might ever have entred, and were not driven to their 

real Action by any Act of their Predecellacs. Paſch. 4 Car. C. B. Fohn- 

| fon's Caſe, Hetley 88. But at this Day, neither a Biſhop, Dean, Maſter 

of, an Hoſpital, &c. that have the Fee and Right in them, can diſcon- 

tinue any of their Poſſeſſions, or bar their Succeſſors of Entry, Sc. by 

reaſon of the Statutes of 1 and 1 3 Elix. 1 Inf. 342. 4. Paſch. 2 Car. 

C. B. Water v. Fackſon, 1 Roll's Abr. 633. And it is to be obſerved, Nis. 

that the Remedy is ever agreeable to the Right ; therefore a Biſhop, Dean, Remedy a- 

Maſter of an Hoſpital, or the like, that hath a College and Common Seal, greeable to 

ſhall have a Writ of Right, which is the higheſt Remedy the Law gives ; , the Right. 

for that they have the higheſt Eſtate, and they ſhall not have Aid in 

reſpect of their high and large Eſtate, albeit any of them be preſentable; 

but a Dean that is collative ſhall have Aid of the King, but a Parſon or 

Vicar cannot have a Writ of Right; the higheſt Writ that they can have is 

the Writ of Juris Utrum, 1 Toft F. 431: 6. 342. 4. and this lies for the ui, urn 

Succeſſor of every Parſon or Vicar who have not the abſolute Right in where no 

them, and cannot maintain a rift of Right, but not for the Succeſſor of = 

a Prebend or Provoſt in a Cathedral Church without the Conſent of the 

Chapter ; eſpecially where the Body of the Prebend or Provoftry is a Par- 

ſonage, and not a Lay-Fee. And many Books prove that they ſhall have 

Aid of the Biſhop, as Patron and Ordinary, in any Action in which they 

ſhall be charged, and ſo all Clerks preſentative ſhall have Aid of their 

Patrons and Grdinaries. 1 Rolls Abr. 175, Trin. 7 Elix. C. B. Hodg- 

ins v. Tucker, Dyer 239, though the Patron be within Age. 1 Roll's 

Abr. 145. And if there be many Patrons, as Coparceners, though they 

make Compoſition to preſent by Turns, they ſhall have Aid of them all. 

Lancaſter v. Lucas, Mich. 32 & 33 Eliz. B. R. 1 Leon. 234. Harris's 

Caſe, Ney 11, and ſo it is if a Writ of Annuity, be brought againſt the 

Parſon, bid. In theſe Caſes, and the like, he muſt pray Aid of the Ordi- 

nary when he prays Aid of his Patron ; for when an Annuity was brought 

againſt a Parſon, who prayed Aid only of the King, it was agreed by the 

Court to be ill, becauſe he did not pray Aid alſo of the Ordinary, for it 

is all one in the Caſe of the King as of a common Patron. Harris's Caſe, - 

Noy 11. But the Parſon who prays in Aid muſt be as well inducted as Such Parfon 

inſtituted, for when he prays in Aid of the Patron and Ordinary he ought mult be in- 

to ſay, that he is a Parſon ;mparſonee of his Church, and found his Church 42% Oc. 

diſcharged of this Annuity, &c, which he cannot fay without Induction. 

Hare v. Bickley, Trin. 20 Eliz. C. B. Plowden 529. 

If a Writ of Annuity be brought againſt a Parſon that prays in Aid No Aid after 
of tlie Patron and Ordinary, who being ſummoned make Default, and a Default, &'c, 
Judgment is given againſt the 3" by Action tried, or Confeſſion, 
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gas or Default of the Parſon after Ap peurdns v th himſelf in a Sone Fucias 

| Crater ſhall not have Aid, neither ſhall the Succeſſor have it if the Scire 

- | |  Facias be afterwards brought againſt him upon this Judgment. Br. Tit. 
1X | Aid 29 & 76. Yenk. Cent, 1. Caſe 98. p. 51. Cent, 2. Caſe 15. p. 61. 

| 29 E. z. Tit. Scire Facias in Fitz. 152. contra Br. Tit. Aid bon & 72. 

After Judgment in Annuity once had, a Sczre Facias upon this Judgment 
ſhall be only bronght for the Recovery of Arrearages incurred: before, 
and the Arrearages incurred pendant the Writ ſhall be recovered' by the 
Scire Facias; and if the Annuity be determined, a Scire Factas doth not 
lie for the Arrears, but an Action of Debt, for a Scire Facias is in the 
Place of 7 of Annuity, Fenk. Cent. 1. Caſe 98. p. 51. If the Par- 
ſon in a Writ of Annuity hath Aid of the Metropolitan Guardian of the 
Spiritualties as Ordinary, he ſhall not have a new Aid of a new Bifhop 

when created; ſo if he hath Aid of the Ordinary, who dies, he ſhall not 
thereupon bave Aid of the Metropolitan, Warden of the Spiritualties, nor 
of the ſucceeding Biſhop. 1 Roll's Abr. 188, A Defendant in a Writ 

of Annuity pleaded, that. the Biſhop was Patron of the Benefice charged, 

and that his Temporalties were in the Hands of the King, therefore prayed 

Aid of the King, and of the Biſhop as Patron and Ordinary, and of the 

Dean and Chapter, for that the Parſonage appertained to the Chauntor as 

one of the Chapter, and Aid was granted of them all, Bro. Tit. 

Aid. u. 18. 

judgment a- And note, That ſuch Perſons as have not the meer Right in them, but 
gainſt having a qualified Right, as Parſons, Prebends, &c. if they be barred in a real 
: Action without making them Parties who have Intereſt, yet this ſhall 
S = not bind the Succeſſor, but that be in a new Action of the ſame Nature 
brought ſhall falſify the Recovery ; neither is a Judgment given in ſuch 

Cafe any Diſcontinuance, but the Succeſſor may enter; otherwiſe it is of 

1 an Abbot, Biſhop, or the like, who have the intire Fee-ſimple in them; 
n for their Succeflor at the Common Law ſhall not falſify in a Scire Facias 
= or new Action of the ſame Nature. The ſame Law when Recovery is 
had againft them, for it hath been adjudged, that in a Writ of Right 
5 againſt a Parſon who after the Miſe joined made Default, whereupon 
—_ Judgment was given againſt him; yet the Succeſſor might have Juris 
= N utrum, becauſe he had not the meer Right, nor had prayed in Aid of the 
= : Putten and Ordinary. And if a Parſon, Vicar or Prebend, &c. loſe 
= by Default in a real Action, he himſelf may have a Juris utrum, for 
that is his Mrit of Right, as is ſaid, Regiſt. 32. b. And it would be 
againſt Reaſon that he ſhould have no Remedy in ſuch Caſe, the ſame 
being the Right of the Church, which is favoured in Law. Mich. 40 & 
41 Eliz. C. B. Ferrer's Caſe. But ſee more concerning this Matter, 


1 Roll's Abr. Tit. Aid, & Br. Tit. Aid, & del Roy. 
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Ti thes, of what due. Abet n London, how 
payable. Tithes of Houſes. 


Tavis ſhewed what are the Effects of a legal Poſſeſſion of an Ec- non. 
cleſiaſtical Benefice or Promotion, and what Eſtates, Grants, and other Church 
| Leaſes, may be made thereof; I am further to ſpeak of the Profits them- Duties. 
ſelves, and to ſhew what the Profits be that may belong to any Eccleſi- 

aſtical Benefice or Promotion. Theſe (not to ſpeak of Lands, of which 

nothing need to be ſaid in this Place) do principally conſiſt of Tithes: As 

to which, Two Things in general are only needful to be ſhewed: Firſt, 

For what, and of what Things, Tithes ought, or ought not to be paid. 

Secondly, What Remedy the Law hath. given the Owner for the Recovery 

of them, and other Church Duties, being detained. 

As to the Firſt, it muſt be noted, that de ure communi Tithes are to be 2 _ 
paid for ſuch Things only which do yield a yearly. Increaſe by the Act of paid of 
God, and therefore of common Right no Tithes are to be paid of Quarries Quarries. 

of Stone or Slate, for that they are Parcel of the Freehold, and the Parſon. 
hath Tithes of the Graſs or Corn which grow upon the Surface of the 
Land in which the Quarry is. Paſch. 34 Elix. C. B. Lyſs v. Wats, 3 Cre. 
277, ſame Caſe, Moor 908. His. 11 Fac. B. R. Per Curiam. 1 Roll's 

Abr. 637. 26 Elz. B. R. Daws v. Mollins, 2 Leon. 29. Nor for Coal. 
Hill, 14 Fac. B. R. by Haughton, 1 Rolls Abr. 637. Paſeb. 34 * 
Lib v. Watts, Moor 908. Nor of Turf which is to burn. Hill. 14 

B. R. by Haughton, and Hill. 11 Fac. B. R. Per Curiam. 1 Rolls S * 
637. Mich. 28 & 29 Eliz. B. R. Godbolt, p. 44. Nor for Lime. Mich. 
13 Jac. C. B. Thomas and Perrie's Caſes, Per Curiam. 1 Roll's Abr. 63. 
2 Inſt. 651. Hill. 21 & 22 Car. 2. Amiers v. Chambers, 2 Keb. 596, and 
Raym. 425. Yet of a Lime-Kiln by Cuſtom Tithes ſhall be paid. 1 Rol/'s 
Ar. 642, and ſo by Cuſtom Tithes ſhall be paid of white Salt. Trin. 
16 Fac. B. R. Jones and Goward's Caſe, 1 Roll's Abr. 642. So a Modus 
may be of the Tithes of Iron Oar. Mich. 27 Car. 2, Andrews v. Sympſom, 
3 Keb. 527. Tithe-Oar not due, but by particular Cuſtom. 2 Fern. 46. 

Buxton v. Hutchinſon. © 

The Plaintiff being Vicar of the Pariſh of Wirkfworth in Derbyſhire, 
brought a Subhæna in the Nature of a Scire Facias againſt the Defendants 
to inforce the Performance of a Decree made 5 Car. 1. by which (amongſt 
other Things) it was decreed, that all the Miners within the faid Pariſh, 
as well for the Time being, as to come, ſhould pay the Tenth Diſh of 
| Lead-Oar cleanſed, &c. to the Vicar of the ſaid Pariſh for the Time being 

for Tithes, Sc. The Defendants appeared to the Scire Facias, and ſet 
torth they claimed not in Privity under any of the Parties to that Decree, 
and that fome of them were feiſed of Mines not then found out-or opened, 
and that there had not been any Performance or Execution of the Decree, 
and other Matters in Avoidance. 

Per Cur' : The Decree extends to all Miners within the Pariſh for the 
Time being, or to come, ſo the Defendants are. within the Letter, and 

| expreſly 
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Tiches in expreſly bound by the Decree, and as long as the Decree ſtands in Force, 
9 muſt obey. 2 Vern. 184. Browne v. Bootb. | | 
F No Tithes ſhall be paid for Brick, becauſe tis Part of the Soil, and 
tdtdeis ſaid to have been often adjudged, Paſch, 28 Car. 2. C. B. Stoutfil's 
Caſe, 2 Mod. Rep. 77. Nor for Houſes which be for Habitation, nor for 
other Buildings; nor for any Rent reſerved upon a Demiſe of any ſuch 
Houſe or Building, being created; meerly by the Act of the Party. Mich. 
11 Jac. C. B. Doctor Grant's Caſe, 11 Co. 16. Doctor Leyfield. v. E 
Tidal, Hobart, p. 11. If a Man purchaſe an Houſe. for 300 J. and doth q 
ſell it again within a ſhort Time after for 500 J. yet no Tithes ſhall be Y 
paid of the Gain thereof made, for this is againſt the Common Law: 
Caſtoms for Reſolved Mich. 11 Fac. B. R. Daires and Tollin's Caſe, 1 Roll's, Abr. 
| Houſes by” 657. But though not of Common Right, yet by Cuſtom, Tithes may be 
the Rent. paid for Houſes by the Rent reſerved upon a Demiſe thereof; to 
which Purpoſe is the Caſe of Doctor Grant, which is as followeth. 
Gabriel Grant Doctor in Divinity, Parſon of the Pariſh of St. Leonard 
in Foſter-Lane, infra Præcinctum Sancti Martini le Grand, did libel 
in the Spiritual Court before Dr. Maſters, Official of The Dean and 
Chapter of Weſtminſter, againſt Edward Taylor, Farmer of a great 
and antient Houſe called The Dean's Houſe, within the Precinct of 
St. Martin le Grand, late Parcel of the Poſſeſſions of the Abbot of 
Weſtminſter, and alledged, that every Pariſhioner or Inhabitant having 
or occupying a Manfion-Houſe, Shops, Ware-Houſes, Cellars or Sta- 
bles, within the ſaid Pariſh of St. Leonard within St. Martin's le Grand, 
hath paid yearly every Quarter of the Vear at the Feaſts of Eaſter, 
the Birth of Chriſt, St. John the Baptiſt, and St. Michael, Time out 
of Mind, Sc. or at leaſt from the Foundation, Donation and Erection 
of the ſaid Rectory of St. Leonard, by equal Portions to the Parſons 
of the ſaid Rectory for the Time being, Nomine & loco decimarum fua- 
=_ rum quxta ratam cujuſiibet. viginti ſolidor redditus per annum ex gqua- 
_— libet hujuſmod: Domo, Shopa, Sollar', Sellar', five Stabulo fic tent 
=_ —_— froe occupat in predifta Parochia, | duos ſolidos legalis Monetæ Anghe, 
_ Sc. And that the ſaid Edward Taylor, and his Family, did dwell in 
=_ the ſaid Houſe Three Years, and had poſſeſſed the ſame for the ſame 
_ Time /ub. annuali redditu ſexdecim hbrarum, ſeu ſaltem duodecim li- 
brarum, &c. and ſo demanded Two Shillings in the Pound, &c. The 
ſaid Edward Taylor did exhibit an Information and Suggeſtion to the 
Court, that the late Abbot of WMeſtminſter, and all his Predeceſſors 
till the Diſſolution of the ſaid Monaſtery, which was Anno 30 H. 8, 
had held the ſaid Houſe diſcharged of Tithes, and alledged the Sta- 
tute of 31 H. 8, concerning the Diſcharge of the Payment of Tithes, 
and conveyed to himſelf a Leaſe for Years, and thereupon had a Pro- 
hbaibition, to which the ſaid Doctor Grant appeared, and Taylor declared 
L: 2 of againſt him to the Effect aforeſaid, and Doctor Grant traverſed the 
een Pein. ſaid Preſcription of Diſcharge of Tithes; whereupon Iflue was joined, . 
and tried in London for Doctor Grant : But it was moved by Taylors 4 
Counſel, that upon the ſaid Libel no Conſultation ought to be granted, I 
for of common Right no Tithes ought to be paid for Houſes of Habi- 
tation, nor for any Rent reſerved upon any Leaſe of them; for Tithes 
ought to be paid of Things which grow and renew Year by Year by the 
Act of God. Regiſt. 53. 6. F. N. B. 54. Tit. Dijmes 16, and not for 
Dwelling-houſes, or Rents iſſuing out cf Lands reſerved, and created 
only and meerly by the Act of the Party; and therefore in the City of 
London the Parſons have Two Shillings: Nine Pence in the Pound, Ce. 
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in the Name of Tithes; | but the _ is * —_ made Anno 1 53 5, Tithes in = 
which is enacted and confirmed by Authority of Parliament, Anno 37 H. „ th 
8. cap. 12. But St. Martin's le Grand is not included within the ſaid De- St. Martin's Ie 1 
cree and Act; for tho the ſame is within London, yet tis not of it, and cd net A 
therefore it remaineth at the Common Law. And in 30 E. 3. fol. 1. a. He = 
& 38 E. 3. fol. 13. by Finchgen it is ſaid, that the Profits of the Churches Londen, 
in London are-the Oblations and Obventions. But it was reſolved by the 
whole Court, that a Conſultation ſhould be granted, for it may have a 
lawful Beginning ; ; for it may be, that for all the Tithes of Land upon 
which the Houſes are built, this Modus Decimandi hath Time out of 
Mind been paid, and although the ſame be after built, that ſhall not take 
away the Right of the Parſon in ſuch Caſe ; and becauſe it might have a 
lawful Beginning, and the ſame hath been uſed Time out of Mind, &c. 1 
for this Cauſe it was reſolved that a Conſultation ſhould be granted. It 105 
was alſo reſolved that for this Cuſtomary Payment of Monies he might ſue =—_ 
in the Eccleſiaſtical Court, becauſe it is in the Name of Tithes, vis. Mo- 
dus Decimandi, and every antient City and Borough hath for the moſt part 
ſuch Cuſtom de modo Decimandj for their Houſes for the Maintenance of 151208 
their Parſons. And as to the Opinions of 30 E. 3. and 38 E. 3. it was —_ 
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Decimandi for the Houſes, Stables, and Buildings, that is to ſay, after 
the Rate of the Tenth Part of the yearly Rent, or the Value of the 
ſame, and upon this Surmiſe a Prohibition was granted ; but the Caſe 
being after moved for the Defendant, and upon urging Dr. Grant's Caſe, 
it was ordered by the Court, that they ſhould declare upon the Prohibiti- 
on, and fo bring the Matter to be determined judicially by the Court. 
Dr. Leyfield v. Tiſdal, Hobart p. 11. Alſo the Proviſo in the Statute of 
2 & 3 E. 6. cap. 13. doth ſuppoſe that ſuch Modus may be, which is 


this: Pꝛovided always, and be it enafﬀed by the Authozſty akozeſaid, 
That this Ac, oz any Thing therein contained, ſhall not extend 
in any wiſe to the Inhabitants of the City of London any Can- 
terbury, and the Suburbs of the ſame, no2 to any other Town oz 
Place that hath uſed to pay their Tithes by their Þouſes, otherwiſe 
than they ought o2 ſhould have done befoze the making of this At, 


any Thing contained in this At to the contrary in any wiſe notwith⸗ 
ſtanding. But it is ſaid to be ruled, Jin. 31 Elis. in the Lady 
Greſham's Caſe, where one preſcribed to pay yearly by the Hands of Preſcriptions | 
Two Perſons inhabiting i in ſuch Houſes, Four Pence to the Vicar, in Sa- and Lands 
tisfaction of all Tithes, that the Preſcription was not good, for the Houſes 
may decay, or none may live in them, ſo nothing ſhould be paid. Tr. 
3 Eliz. B. R. Perry v. Sean, 3 Cro. 139. Yet if a Cuſtom be, that 
the Inhabitants of a Pariſh (ball pay in full Satisfaction of all Tithes, af- * 
I ter the Rate of the Tenth Part of the yearly Rent or Value of their 
1 Land and Houſes, whilſt any ſhall remain there, it is good; for in ſuch 
= Caſe, the Rent of the Houſe with the Land is but the Meaſure of the 
Rate to be paid in Money. But a Suggeſtion that all the Occupiers of a 
Land within ſuch a Vill have uſed to pay 25. 6 d. in full of all the = 


6 L Tithes 


ſaid, that Obventio dicitur ab obveniendo, and includeth Oblations, Rents, ; FLO 
and other Revenues, which may well agree with the Reſolution before, FRY 
and a Conſultation was granted, Mich. 11 Fac. C. B. Dr. Grant's Caſe, _ 
11 Co. 16. 1 
And afterwards Doctor Lyefeeld, Parſon of St. Clements without Temple- Dr. Lyefeld's "708 
Bar, which is alſo out of London and the Liberty thereof, ſued for Tithes Ca oh 1 
of certain Stables; and libelled, that by common Right, and by Pre- N | 1 
ſcription Time out of Mind, the Parſons there uſed to have a Modus | — 
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been that quilibet Orcupator had uſed to pay, it had been good. Mich. 
8 19 Car. 2. Keb. 280. $0 a Cuſtom, that all Occupiers and Tenants 


that are Inhabitants in any Place out of the Pariſh, ſhall pay to the Vi- 

car 4 d. for every Acre, was held an "unreaſonable Cuſtom, not being 

fixed to the Land, nor to any Perſon certain. Mich. 15 Car. 2. 1 Keb. 602. 

Cudom in . But a Cuſtom to pay for Tenants and Oecupiers of Land fo much 
Diſcharge of in Diſcharge of Tithes, was held good, it being in Diſcharge only, and 


Tithes. not claiming any Intereſt. Hill. 5 W. & M. C. B. Stopp. v. Peacocle, 


3 Levinz. 386. | 


haut the Tithes of Houſes in London are ſettled by Statute-Law, for it hath 
| Tithes of been enacted by Stat. 47 H. 8. cap. 12. as follows: Mhere of late Time 
Tous n  Contention, Strife and Gartance hath riſen and grown within the 


, City of London, and the Liberties of the fame, between the Parſons, 


 Qicars and Curates of the ſald City and the Citizens and Jihabitants 
of the fame, fo2 and concerning the Payment of Tythes, Oblattons, 


and other Duties within the laid City and Liberties; fo2 appeaſing 


whereof, a certain O2der and Decree was made thereof by the moſt 
_ Reverend Father in God, Thomas Archbiſhop of Canterbury, Metropo⸗ 
litan, Chief Pzfmate of all England, Thomas Audley Knfght, Lo2d 
Audley of Walden, and then Lozd Chancelloz of England, now deceaſed, 
and other of the King's Pajeſty's moſt honourable Pꝛiby Council, and 
alſo the King's Letters Patent, and Pꝛoclamation was made thereof, 


and direſted to the ſaid Citizens concerning the fame; whereupon it 


was after enacked in the Parliament holden at Weſtminſter by Pꝛozoga⸗ 
tion the Fourth Day of February in the Twenty⸗ſeventh Pear of 
the King's Majeſty's moſt Noble Reign, by Authozity of the lame 


Parliament, That the Citizens and the Inhabitants of the ſame City 
ſhould, at Eaſter then nert coming, pay unto the Curates of the ſaid 


City and Suburbs all ſuch and like Sums of Money fo? Tythes, Ob- 


lations, and other Duties, as the ſald Citizents and the Inhabitants 


by the Ozder of the ſaid late Lozd Chancelloz, and other the King's 
moſt honourable Council, and the King's ſaid Pꝛoclamation, paid o: 
ought to have paid by Fo2ce and Girtue of the ſaid Over at Eaſter, 
which was in the Pear ofour Loꝛd God MDXXXYV. and the ſame Pap⸗ 
ments ſo to continue from Time to Time, until ſuch Time as any 
other Ozder oz Law ſhould be made, publiſhed, ratified and confirmed 
by the King's Highneſs, and the Two and thirty Perſons by his Gzace 
to be named, as well fo? the full Eſtabliſhment concerning the Payment 
of all Tythes, Oblations, and other Duties of the Jnhabitants within 
the ſaid City, Suburbs and Liberties of the ſame, as fo2 the making 
of the other Eccleſiaſtical Laws of this Realm of England; and that 
every Perſon denying to pay, as fs afozeſaid, ſhould by the Command⸗ 
ment of the Mayoꝛ of London fo the Time being be committed to 
Pqiſon, there to remain until ſuch Time as he oz they ſhould have a⸗ 


greed with the Curate oz Curates fo2 their ſaid Tythes, Oblations, 


and other Duties, as is akozeſaid, as tn the laid AX moze plainly ap⸗ 
peareth: Sithen which At divers Gariantes, Contentions and Strikes 
are newly riſen and grown between the laid Parſons, Utcars and Cu⸗ 
rates, and the ſaid Citizens and Inhabitants touching the Payment of 
the Tythes, Oblations, and other Duties, by reaſon of certain Wlowds 
and Terms ſpecified in the ſald O2der, which are not fo platnly and 
fully ſet fozth as is thought convenient and meet to be: Foz >. x 
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| * — in Tithes of the ſaid Vill, was held by the Court not to be good, there 
* being no Remedy to compel any that refuſe to contribute; but if it had 
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peaſing whereof, as well the ſaid Parſons, Uicars and Curates, as T_— - 
the ſaid Citizens and Jnhabitants, have compꝛomitted and put them- = 


ſelves to ſtand to ſuch Ozder and Dectee touching the P2emiſſes as Remedy by 

ſhall be made by the ſaid Right Reverend Father in God, Thomas une de 

Archbiſhop of Canterbury, Metropolitan and Pꝛimate of England, the : 

Right Þonourable Sir Thomas Wryotheſly Knight, Low Wryotheſly 

and Lozd Chancelloz of England, the Right Þonoutable Thomas 

Duke of Norfolk, Lozd Treaſurer of England, the Right Honour- | 

able Sir William Pawlet Knight, Lo2d St. John, Loꝛd Pꝛeſident of the 

Council, and Lo2d Gzeat Maſter of the King's moſt honourable Þonſ- 

hold, the Right Þonourable Sir John Rufſel Knight, Lozd Ruſſel, 

and Low Pꝛivy Seal, the Right Þonourable Edward Earl of Hert- 

ford, Low: Great Chamberlain of England, the Right Þonourable John 

Uiſcount Liſle, High Admirnl of England, Sir Richard Liſter Knight, 

Chief Juſtice of England, Sir Edward Montague Knight, Chief Ju⸗ 

ſtice of the Common Bench at Weſtminſter, and Sir Roger Cholmley 

Knight, Chief Baron of the Exchequer, fo2 a final End and Conclu- 

ſion to be had and made touching the Pꝛemiſſes fo2 ever. And to the 

Intent to have a full Peace and perfet End between the ſaid Parties, 

their Þeirs and Succeſſoꝛs, touching the ſaid Tythes, Oblations, and 

other Duties fo2 ever, Be it enafed by Authozity of this pꝛeſent 2 by 

Parliament, that ſuch End, Oꝛder and Direction as ſhall be made, . g . 

decreed and concluded by the foze⸗ named Archbiſhop, Loꝛds and Knights, chat the De- 
oz any Six of them, befo2e the firſt Dap of March next enſuing, ok, mm 
. fo2 and concerning the Payments of the Tythes, Dblations, and other jacollea, S. 
Duties within the laid City, and the Liberties of the ſame, and en⸗ 

rolled in the King's Þigh Court of Chancery of Reco2d, ſhall ſtand, 
remain and be as an ac of Parliament, and ſhall bind as well all Ci⸗ 

tizens and Jnhabitants of the ſaid City and Liberties fo2 the Time 

being, as the laid Parſons, Uicars, Curates, and their Succefſo2s 

fo2 ever, acco2ding to the Effect, Purpozt and Intent of the ſaid D2der 

and Decree ſo to be made and enrolled ; and that every Perſon deny⸗ 

ing to pay any of his oz their Tythes, Oblations, oz other Duties 

contrary to the ſaid Oecree to be made, ſhall by the Commandment 

of the Pays? of London fo2 the Time being, and in his Default oz 

Negligence, by the Lo2d Chancelloz of England fo2 the Time being, 

be committed to Pꝛiſon, there to remain till ſuch Time as he o2 they 

have agreed with the Curate and Curates fo? his o2 their ſaid Tythes, 

Oblations, and other Duties, as ts afozelaid. 


The Decree. 


As touching the Payment of Tithes in the City of London, and the Li- 
berties of the ſame, It is fully ordered and decreed by the moſt Reverend 
Father in God, Thomas Archbiſhop of Canterbury, Primate and Metro- 

politan of England, Thomas Lord Wryotheſley, Lord Chancellor of Eng- 
land, William Lord St. John, Prefident of the King's Majeſty's Council, 
and Lord Great Maſter of his Highneſss Houſhold, John Lord Ruflel 
Lord Privy Seal, Edward Earl of Hertford, Lord Great Chamberlain of 
England, John Viſcount Liſle, High Admiral of England, Richard Liſter 
Knight, Chief Fuſtice of England, and Roger Cholmley Knight, Chief 
Baron of his Grace's Exchequer, this preſent 24th Day of February, Anno 
Domini, ſecundum curſum & computationem Eccleſiæ Anglicanæ, Mille- 
ſimo 
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London. 


| 


Cithes in 


3 — 2 "T2 


ſimo quingenteſimo quadrageſimo quinto, according to the Statute in fuch 


Caſe lately provided, That the' Citizens and Inhabitants of* the ſaid City 
of: London, and Liberties of the ſame, for the Time being ſhall yearly, with- 
out Fraud or Covin, for ever pay their Tithes to the Parſons, Vicars and 
Curates of the ſaid City, and their Succeſſors for the Time being, after the 
Rate hereafter: following ; that is to wit, Of every Ten Shillings Rent by 
the Year of all and every Houſe or Houſes, Shops, Ware-houjes, Cellars, 
Stables, and every of them within the ſaid City and Liberty off the ſame, 
Sixteen Pence ob. And of every Twenty Shillings Rent by the Year of all 
and every ſuch Houſe and Houſes, Shops, Ware-wouſes, Cellars, and Stables, 
and every of them within the ſaid City and Liberties, Two Shillings and 
Nine-pence. And ſo above the Rent of Twenty Shillings by the Year, aſ- 


cending from Ten Shillings to Ten Shillings, according to the Rate afore- 


Upon Fraudu- 
lent Leaſes. 


| Item, That where any Leaſe 75, or ſhall be made of any Drwoelling-bouſe 
or Houſes, Shops, Ware-houſes, Cellars, or Stables, or any of them, by 
Fraud or Covin reſerving leſs Rent than hath been accuſtomed, or is, or 


that any ſuch Leaſe ſhall be made without any Rent reſerved upon the 


fame, by reaſon. of any Fine or Income paid beforehand, or by any other 


Fraud or Covin ; that then in every ſuch Caſe the Tenant or Farmor, Je- 


nants or Farmors thereof ſhall pay for his or their Tithes of the ſame after 


Leſſees dwel- 
ling in Part of 


the Houſe, 


Ee. 


If divers 
Houſes, e. 
be taken by 
one Leaſe. 


the Rate aforeſaid, according to the Quality of ſuch Rent or Rents as the ſame 
Houſe or Houſes, Shops, Warehouſes, Cellars or Stables, or any of them, 
were laſt letten for, without Fraud or Covin, before the making of ſuch 
Leaſe. * 5 4 | 

— , That every Owner or Owners, Inberitor or Inberitors, of any 
Dwelling-houſe or Houſes, Shops, Ware-houſes, Cellars or Stables, or any of 
them, within the ſaid City and Liberties, inhabiting or occupying the ſame 
himſelf, or themſelves, ſhall pay after ſuch Rate or Tithes as is aboveſaid, 
after the Quantity of ſuch yearly Rent as the ſame was laſt letten for, 
without Fraud or Covin. 1 15 

Item, J any Perſon or Perſons have taken, or hereafter ſhall take, 
any Meaſe or Manſion-place by Leaſe, and the Taker or Takers thereof, his 
or their Executors or Aſſigns, doth or ſhall inhabit in any Part thereof, 
and have or hath within Eight Years laſt paſt before this Order, or here- 
after will or ſhall let out the Refidue of the ſame; that then in ſuch 
Cafe the principal Farmor or Farmors, or firſt Taker or Takers thereof, 
his or their Executors or Aſſigns, ſhall pay his or their Tithes after the 
Rate aforeſaid, according to his or their Quantity therein, and that his 
or their Executors, Aſignee or Aſſignees, ſhall pay his or their Tithe: 
after the Rate aboveſaid, according to the Quantity of their Rent by 
Tear. = | 

And if that any Perſon or Perfons have, or ſhall take divers Man ſion- 
bouſes, Shops, Ware-houſes, Cellars or Stables, in one Leaſe, and letteth 
or ſhall let out one or more of the ſaid Houſes, and keepeth or ſhall 
keep one or more in bis or their own Hans, and inhabiteth or inhabit 
in the ſame ; that then the ſaid Taker or Takers, and his or their Exe- 
cutors or Aſſignees, ſhall pay his or their Tithes after the Rate aboveſaid, 
according to the Quantity of the yearly Rent of ſuch Manfion-houſe or 
Houſes retained in his or their Hands: And that his Aſſignee or Aſignees 
of the Reſidue of the ſaid Manſion-houſe or Houſes ſhall pay his or 
their Tithes after the Rate aboveſaid, according to the Quantity of their 
yearly Rents. | 


2 Item, 
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Item, Tf ſuch Farmer or Farmors, or bis or their Aſigns of any Tithes in 
Manfron-houſe or Houſes, Ware-houſjes, Shops, Cellars or Stables, hath Lonwens 
at any Time within Eight Years laſt paſt, or ſhall hereafter let over all "et 
the ſaid Manſion- houſe or Houſes contained in his or their Leaſe to one 
Perſon, or to divers Perſons ; that then the Inhabitants, Leſſees or Occu- 
piers of them, and every of: them, (hall pay their Tithes after the Rate of 
ſuch Rents as the Inhabitants, Leſſees, or Occupiers, and their Aſſignee or 
 Affignees have. been or ſhall be charged withal, without Fraud or Covin. 

Item, F any Dwelling-houſe within Eight Years laſt paſt was, or here- Of Houſes 
after fhall be converted into a Ware-houſe, Store-houſe, or ſuch like, or if conuerted. 
a Ware-houſe, Store-houſe, or ſuch like, within the ſaid Eight Years, was mY 
or thereafter ſhall be converted into a Dwelling-houſe ; tl at then the Occu- 
piers thereof (hall pay Tithes for the ſame after the Rate above declared of 
Manfion-bouſe Rents. 

Item, That where any Perſon ſhall demiſe any. Dye-houſe or Brew-houſe 
with Implements convenient and neceſſary for Dying or Brewing, reſerving 
a Rent upon the ſame, as well in reſpect of ſuch Implements as in reſpect 
of ſuch Dye-houſe or Brew-houſe ; that then the Tenant ſhall pay his Tithes 
after ſuch Rate as is aboveſaid, the Third Penny abated : And that every 
principal Houſe or Houſes with Key or Wharf, having any Crane or Gibit 
belonging to the ſame, ſhall pay after the like Rate of their Rents as is 
aforeſaid, the Third Penny abated; and that other Wharfs belonging to 
Houſes, having no Crane or Gibit, ſhall pay for his Tithes as ſhall be 
payed for Manfron-houſes in Form aforeſaid. TIE 

Item, That where any 1 with a Shop, Stable, Ware-houſe, 

Wharf with Crane, Timber-yard, Teinter-yard, or Garden, belonging to 
the ſame, or as Parcel of the ſame, is or ſhall be occupied together, that 
if the ſame be hereafter ſevered or divided, or at any Time within Eight 
Years laſt paſt were ſevered or divided; that then the Farmor or Far- 
mors, Occupier or Occupiers thereof, ſhall pay ſuch Tithes as is aboveſaid 
for ſuch Shops, Stables, Whare-houſes, Wharf with Crane, Timber-yard, 
Teinter-yard, or Garden aforeſaid, ſo ſevered or divided, after the Rate of 
their ſeveral Rents thereupon reſerved. | 

Item, That the ſaid Citizens and Inhabitants ſhall pay their Tithes 

quarterly, that is to jay, at the Fraft of Faſter, the Nativity of St. John 
Baptiſt, the Feaſt of St. Michael the Archangel, and the Nativity of our 
Lord, by even Portions. © 

Item, That every Houſholder paying Ten Shillings Rent, or above, ſhall Offerings dit- 

for him or herſelf be diſcharged of their Four Offering-Days : But his charged. 
Wife, Children, Servant, or others, of their Family, taking their Rights of 

the Church at Eaſter, ſhall pay Two Pence for their Four Offering-Days 

early. 5 

: Provided always, and it is decreed, That if any Houſe or Houſes which 

hath been, or hereafter ſhall be letten for Ten Shillings Rent by Near or 

more, be or hath at any Time within Eight Years laſt paſſed, or here- 

after ſhall be divided and leaſed into ſmall Parcels or Members yielding Houſes di- 
leſs yearly Rents than Ten Shillings by Year ;: that then the Owner or Owners, vided into 
if he or they dwell in any Part of ſuch Houſe, or elſe the principal Leſſee ſmall Parcels 
and Leſſees, if the Owner or Owners do not dwell in ſome Part of the 

ſame, ſhall from henceforth pay for his or their Tithes after ſuch Rate of 

Rent as the ſame Houſe was accuſtomed to be letten for before ſuch Diviſion 

or Dividing into Parts or Members: And the Under-Farmor or Farmors, 

Leſſee and Leſſees, to be diſcharged of all Tithes for ſuch ſmall Parcels, 


Parts or Members rented at leſs yearly Rent than Ten Shillings by Year, 
ey | | 6 M. vi thou 


2 
a —— ie 
8 4 < IT 
A 
: 4 — 


— 2 


— * te <> — N ban — — < 
r _ at WEIS * 
X XR —"Y Fes 

2 — — e t — 

— E ASI ae ts Sree: 

5 £2 — 
— & Ort (= 8 
j rn 
af 2 


af | 
Bib fl eng 


* * * 
1 
1 


. N n A 29 „ n l A V ˙ A et OO Pn PT of . 2 28 e * PRs Te” Lo” N r N . 5 Wr nl e 4 ITO & EA ws IV in Nn 2 . 9 3 . r e * 2 * 312 he BL» 63 0 e 3 eee 4.8 3 
— \ 1 7 2 1 8 2 x 9 1 i r a z . "a * * \ * - \ - 4 6 ” > 8 — F 
+; 15 R * 4 % ; COR” ö , 
* 4 1 1 v g 
7 x! 


» | 22 , 5 T 
: 7 "4 


FOZ | E ” Clerg 3 Man's Law: E pr) 


Tithes in - —— Fraud or Goin, paying 7 Wo-pence apiece _ Fu Four 22 
London. ing D 45. N 0 \ 
Gardens for presa ahewy, ht it ts Abe That for 2 Garden as apper- 
Fleaſure. Zain got to any Manfion-houſe, and which any Perſon or Perſons holdeth 
or ſhall hold in his or their Hands for Pleaſure, or to his own Uſe ; that 
wi then Perſon jo holding the ſame, ſhall pay no Tithes for the ſame : But 
if any Perſon or Perſons which holdet h or fhall hold any ſuch Garden, con- 
taining half an Acre or more, doth or ſhall make any yearly Profit thereof by: 
Way of Sale; that then he or they ſhall pay Tithes for the ſame after fuch 
Rate of his Rent, as is herein firſt above ſpecified. 


— 


| | Gardens d- Provided alſo, That if any ſuch Gardens now being of the Quantity of 
=_ vided. half an Acre or more, be hereafter by Fraud or Covin divided into leſs Quan- 
= = tity or Quantities, then to pay Tithe according to the Rate aboveſaid. 


* 1 Noblemens Provided alway, That this Decree ſhall not extend to the Houſes of 
1 Nous. great Men, or Noble-men, or Noble-women, kept in their own Hands, and 


= © not letten for any Rent, which in Times paſt hath paid no Tithes, þo long 
= | as they ſpall ſo continue unletten: Nor to any Halls of Crafts or Companies, 
= | 5 85 as they be kept unletten, ſo that the Jame Halls in Tinies paſt have 
= po not uſed to pay any Tithes, © 

Fm Sheds, Qc. Provided always, and it is decreed, That this preſent Order and Decree 
Fs 1 exempted. hall not in any wiſe extend to bind or charge any Sheds, Stables, Cellars, 
_ : Timber-yards, ne Tinter-yards, which were never Parcel of any Dwelling- 
= | | houſe, ne appertaining or belonging to any Dwelling-houſe, ne have accu- 
__ ftomed to pay any Tithes ; but that the ſaid Citizens and Inhavitants ſhall 
_ | thereof be quit F Payment of any Tithes, as it hath been uſed and 
= | | accuſtomed. 
_ Accuſtomable Provided alſo, mad it 1s decreed, That where leſs Sum than after Six- 
= ; _ Clauſe len Pence  half-penny in the Ten Shillings Rent, or leſs Sum than Two 
= expounded, Shillings nine-pence in the Twenty Shillings Rent, hath been accuſtomed to 
3 | Gilb. 191. be paid for Tithes ; that "then in ſuch Places the aid Citizens and Inhabi- 


ants ſhall pay but only after ſuch Rate as hath been accuſtomed. 
Controverſies Item, If is alſo decreed, That if any Variance, Controverſy or Strife, 
m red tothe % y ſhall hereafter ariſe in the ſaid City for Non-payment of any Tithes ; 
Mayor. 
or if any Variance or Doubt ariſe upon the true Knowledge or Diviſion 
of any Rent or Tithes, within the Liberties of the ſaid City, or of any Ex- 
tent or Aſſeſſment thereof or if any Doubt ariſe upon any other Thing con- 
tained within this Decree ; that then upon Complaint made by the Party 
grieved to the Mayor of the City of London for the Time being, the 
ſaid Mayor, by the Advice of Council, fhall call the ſaid Parties before 
him, and make a final End in the ſame, with Coſts to be awarded by the 
Diſcretion of the ſaid Mayor and his Aſſiſtants, according to the Nu, and 
Purport of this preſent Decree. 
And if the jaid Mayor make not an End thereof within two Months 
after Complaint to him made, or if any of the ſaid Parties find themſelves 
Appeal to the aggrieved; that then the Lord Chancelhir of England for the Time being, 
Lond Chan upon Complaint to him made within three Months then next following, ſhall 
make an End in the ſame, with ſuch Cofts to be awarded as ſhall be thought 
convenient, according to the Intent and Purport of the ſaid Decree. 
Rent leſſened Provided always, That if any Perſon or Perſons take any Tenement for 
E EN a leſs Rent than it was accuſtomed to be letten for, by reaſon of great 
BE Ruine or Decay, Brenning or fuch hike Occaſions or Misfortunes, that 
then ſuch Perſon or Perſons, his Executors or Afigns, ſhall pay Tithes only 
after the Rate of the Rent reſerved in his or their Leaſe, and none other- 
wiſe, as long as the ſame Leaſe ſhall indure. Stat. 37 H. 8. cap. 12. 
I Upon 
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ſervation of that Rent, for the Words of the Decree are, Where any 
Leaſe is or ſhall be made of any Dwelling-houſe, &c. by Fraud or Covin, 


| Cauſe of Suit. 


Cap. 46 


7 be Complete Incumbent. — 


—_— 
8 a » 


Upon Motion for a Prohibition, the Cale upon this Statute was Tithes fu 
as; ; That the yearly Rent of an Houſe in London, at the Time of the Wen: 
Decree made, and after, was Five Pounds, and a new Leaſe was made of 
the ſaid Houſe, rendring the Rent of Five Pounds per Annum ; and ver 
that a great Income or Fine, which was covenanted and agreed 0 be The fame 
paid yearly the fame Day that the Rent was Rent, with 2 


paid, as a Sum in groſs; great Fine or 
but ſo much Rent might have been reſerved for the ſaid Houſe, as both Income re- 
the ſaid Five Pounds Rent reſerved, and the Sum in groſs amounted unto; ſerved. 
which Reſervation and Covenant, Ge. were made to defraud the Parſon 

of the true Rent of the ſaid Houſe, which he ought to have had accor- 

ding to the true Intent of the ſaid Decree. In this Caſe it was reſolved 

by the whole Court of C. B. If ſo much Rent be reſerved as was ac- 
cuſtomed to be paid at the making of the Decree in 37 H. 8. (whatſoever 

Fine. or Income be paid) that the Parſon can aver no Fraud in the Re- 


in reſerving leſs Rent than hath been accuſtomed or is paid, &c. So as it —— F 
the accuſtomed Rent be reſerved, no Fraud can be alledged ; for the 
Fraud by the Decree is, when lefler Rent than uſual is reſerved or if no 

Rent at all be reſerved, that then Tithe ſhall be paid according to the 

Rent that then was laſt before reſerved, for ſo are the Words of the 

Decree; which Decree conſiſteth of four Parts, viz, Fit, Where the The Decree 
accuſtomed Rent, &c. was reſerved ; Secondly, Where the Rent was in- conn? of 
creaſed, there the Tithes ſhall be paid according to the whole Rent ; 
Thirdly, Where leſs Rent was reſerved ; Fourthiy, Where no Rent was 

reſerved, but had been formerly reſerved ; but in this Caſe the Parſon 
confeſſeth that the accuſtomed Rent was reſerved, and therefore had no 


Secondly, It was reſolved, That ſuch Houſes as were never letten to 
Farm, but inhabited by the Owner, is Caſus Omiſſus, and ſhall pay no Caju Omi. 
Tithes by Force of the Decree. 

Thirdly, It was reſolved, That where the Decree faith, Where no 
Rent is reſerved by reaſon of any Fine or Income paid before-tand ; albeit 
no Fine or Income be paid, yet if no Rent he reſerved, the Parſon ſhall If no Rene 
have his Tithes according to the Decree ; for that is put but for an Exam- be reſerved. 
ple or Cauſe, why no Rent is reſerved, and whether any Fine or Income 
were paid or no, is not material as to the Parſon ; and a Prohibition was 
awarded to the Court of the Chancellor of the Biſhop of London to ſtay 
the Plaintiff's Suit there. Mich. 5 Fac. Skidmore and Eire v. Bell, 


Parſon of St. Michael Queenhith, 2 Inſt. 659. 1. 


And Note, That it hath been held by the Juſtices, that a Houſe in Ji! 
Lyndon, which was Part of the Poſſeffions of a Priory, that was diſcharged Þ Part of a #* 
of paying Tithes of their Poſſeſſions, was by the aforeſaid Statute charged 
with Tithes, according to the Ordinance there; for before that Statute, 

no Dwelling-houſe was chargeable with Tithes, becauſe no Profit ariſeth 

of it, and only Noblemens Houſes are excepted. Paſch. 34 Eliz. B. R. 

Green v. Piper, 3 Cro. 276, and Moor 912. 

Alſo it hath been reſolved, that a Rent for half a Year, and after- Half-yearly 
wards for another half Year, is a yearly Rent within the Meaning of the Rent. 
Decree; and that as the ſame Was laſt let, is not intended laſt before the 
Decree, but before the Demand of the Tithes; yet if the Leſſee for Life 


leaſeth for Years to A. reſerving Rent, that Rent reſerved by the Leſſee 1 
ſhall not conclude and bind him in the Reverſion to pay Tithes accor- 
| bows. 
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Prohibition If a Suit be brought in the Spiritual Court for the Tithes of the Rent 


Luca, Se. ed, that in caſe they ſhould not fo2 the Time to come be reduced to a 


54 The Clergy-Mans Law: Or, Cap. 46. 


Tithes in ding to that Rule. Hil. 5 Fac. B. R. Doctor Mendhouſe v. Doctor Tay- 
. i Tt 9 = 
how. of Houſes in London, a Prohibition lies, for by the Statute 37 H. 8. 
cap. 12, the Suit ought to be before the Mayor of London, by Complaint 
in Writing, and not by Word of Mouth only, in nature of a Mon- 
ftrans de Droit, declaring all the Title; and if the Suit be in the Spiritual 
Court for Tithes in London, the Court of King's Bench may grant a Pro- 
hibition, and yet that Court hath not Power to meddle with Tithes in 
London. Hill. 5 Fac. B. R. Doctor Mendbouſe v. Doctor Taylor, Noy 
130. Skidmore and Eire v. Bell, 2 Inſt. 650. 2 

Preſcriptions. Notwithſtanding this Settlement, divers Preſcriptions for the Payment 
of leſſer Rates than the Parſons. might require by the ſaid Settlement (as 
to pay Ten Shillings for the Tithe of an Houſe, although that the Rent 
thereof was Forty Pounds per Annum or more) have been gained and 
allowed. But upon the Occaſion of the late dreadful Fire, as to the 
Churches thereby conſumed, another Statute was made, to make the 
Maintenance of the Miniſters thereof more certain, which is as followeth. 1 
Statute 22 & Ulhereas the Tithes in the City of London were levied and paid 3 
23 erg 6 with great Jnequality, and are ſince the late dzeadful Fire there, in the 3 
ſettling the kebuilding of the ſame, by taking away of ſome pouſes, altering the 
Tithes in Foundations of many, and the new Erefting of others, ſo diſozder⸗ 


Certainty, many Controverſies and Suits of Law might thence 
ariſe: Be it enacked by the King's moſt excellent Majeſty, by and with 
the Advice and Conſent of the Lozds Spiritual and Tempozal, and 
the Commons in this p2eſent Parliament aſſembled, and by the Au⸗ 
thozity of the ſame, that the Annual certain Tithes of all and every 
Pariſh and Pariſhes within the ſald City of London and the Liber⸗ 
ties thereof, whoſe Churches have been demoliſhed, oz in Part 
conſumed by the late Fire, and which lald Pariſhes by Uirtue. of an 


At of this p2eſent Parliament, Intitled, An Additional Act for the 
Rebuilding of the City of London, Uniting of Pariſhes, and Rebuilding 


of the Cathedral and Parochial Churches within the City, remain and 
continue ſingle, as heretofoze they were, o2 are by the ſaid Act an⸗ 
nered oz united into one Pariſh reſpefttvely, ſhall be as followeth ; 
that is to ſay, the Annual certain Tithes, o: Sum of Boney in 
lieu of Tithes. 5 


85 1 

Of the Pariſh of Alhallows Lumbard- Street — — 110 oo oo 
Of St. Bartholomew - Exchange — — — 100 oo 00 
Of St. Bridget alias Bridges — — 120 0 oo 
Of St. Bennet Finck — — 100 00 oo 
Of St. Michaels Crooked-Lanepayq — — — 100 oo oo 
Of St. Chriſtopher — — — 120 oo oo 
Of St. Dyonis Back-Church ——— ——— — 120 oo oo 
Of St. Dunſtan in the Eaſt — — — 200 00 oo 
Of St. James Garlick-hith — — — — 1000 OO OO 
Of St. Michael Cornhil — — 140 00 00 
Of St. Michael Baſſiſhaw — — 132 11 00 
Of St, Margaret Lothbury —— — — — 100 oo 00 
Of St. Mary Aldermanbury ———— =— — 150 00 57 
| 0 
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Cap. 46. 


Of St. Peter; Cornhil 


i | — ———_—_—_m——e———o——, 
Of St. Stephen Coleman- ſtreet — — —— 


Of St. Michael Royal, and St. Martin Vintry 


Of St. Mary at Hill, and St. Andrew Hubbard 


Of St. Michael Queenhith, and Trinity 


Of St. Vedaſt alias Foſters, and St, Michael Quern | 


— 


„ 


The Complete Incumbent. 


Of St. Martin Ludgate 


Of St. Sepulchre. — 8 ——— 
Of Alhallows Bread-ſtreet, and St. John Evangeliſt 
Of Alhallows the Great; and Alhallows the Leſs 


Of St. Alban Wood-ſtreet, and St. Olaves Silver-ſtreet 3 


Of St. Anne and Agnes, and St. John Zachary 
Of St. Auguſtine and St. Faith prone il 7 nn, —:ê 


—— ů—— 


Of St. Andrew Wardrobe, and St. Anne Black-Fryars — 


Of St. Antholin, and St. John Baptiſt(paoqꝓ L 
Of St. Bennet Grace- Church, and St. Leonard Eiſt- cheap 


Of St. Bennet Paul - Wharf, and St. Peters Paul's-Wharf 


Of Chriſt-Church, and St. Leonard Foſter-Lane 


Of St. Edmund the King, and St. Nicholas Acons —— 
Of St. George Buttolph Lane, and St. Buttolph Billinſgate 


Of St. Lawrence jury, and St. Magdalen Milk:ſtreet — 
Of St. Magnus, and St. Margaret New Fiſh-ſtreet 


| 


Of St. Matthew Friday-ſtreet, and St. Peter Cheap 
Of St. Margaret Pattons, and St. Gabriel Fenchurch — 


Of St. Mary Woolnoth, and St. Mary Woolchurch — 
Of St. Clement Eaſtcheap, and St. Martin Orgars — 


Of St. Mary Abchurch, and St. Lawrence Pountney 


Of St. Mary Aldermary, and St. Thomas Apoſtles 
Of St. Mary-le-Bow, St. Pancraſs Soper-Lane, and x 
hallows Honey-Lane 


— 


Of St. Michael Wood-ſtreet, and St. Mary Staining 
Of St. Mildred Bred-ſtreet, and St. Margaret Moſes 


Of St. Magdalen Old Fiſh-ftreet, and St. Gregory —— 
Of St. Mary Sommerſet, and St. Mary Mounthaw —— 
Of St. Nicholas Coleabby, and St. Nicholas Olives —— 
Of St. Olive Jury, and St. Martin Ironmonger-Lane —— 


Of St. Stephen Walbrook, and St. Bennet Sherehogg 


Of St. Swithin, and St. Mary Bothaw 
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Of St. Mildred Poultry, and St. Mary Cole- Church — 1570 
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- Which reſpetive Sums of Money to be paid in lieu of Tithes 
within the ſaid reſpefttive Pariſhes, and aſſeſſed as herein after is 
direxed, ſhall be and continue to be eſteemed, deemed and taken, to 
all Intents and Purpoſes, to be the reſpeftive certain annual Main⸗ 
tenance (over and above Glebes and Perquiſites, Gifts and Be- 
queſts to the reſpettive Parſon, Uitcar and Curate of any Pariſh 
koz the Time being, oz to his oz their refpetive Succeſſo2s, oz ta 
other Perſons koz his oz their Uſe) of the ſaid reſpeckive Parſons, 
Cicars and Curates who ſhall be legally inſtituted, indufted and 


admitted into the refpetive Pariſhes afozeſaid. 


Tithes in 
London. 


Over ard a- 
bove Gleb:s, 
Se. 


And that the ſaid ſeveral Sums of Money fo2 Tithes map be moze ancdors ard 
equally aſſeſſed upon ſeveral Honſes, Buildings, and other Heredita- 4{#finens. 


ments whacloever, within all 1 _ reſpeifive Pariſhes, Be it 
enaded 


— 
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Tithes in 
London. 


ena#ed by. the Authozity afozeſaid, That the Alderman of- cuch re⸗ 
ſpeffive MHard 82 Wards within the ſaid City, wherein any of the 
ſatd Pariſhes reſpe#ively lie, and his 02 theiß Deputy o Deputies, 

and the Common Council-men of ſuch their reſpeckive Mard. oz 
Wards, with the Church⸗wardens, and one oz moze of the Pariſhio- 
ners of ſuch reſpeftive Pariſh, wherein the-Maintenance afozeſaid is 
reſpeftively to be affeſſey, to be nominated by ſuch respective Alder⸗ 
man, Oeputy, Common Council⸗men and Church⸗wardens, oz any 
Five of them, whereof the Alderman oz his Deputy to be one, ſhalt 
at ſome convenient and ſeaſonable Time befoze the twentieth Day 
of May in the Pear of our Lozd God One thouſand ſix hundzed and 


_ leventy-one, aſſemble and meet together in ſome convenient Place 


within every of the refpetive Pariſhes, in ſuch reſpetive Mard 


wherein the Maintenance akozelald is to be afſeſſed ; and they, oz the 
majoz Part of them ſo aſſembled, ſhall p2oportionably aſſels upon alt 


Douſes, Shops, Warehouſes and Cellars, Wharfs, Keys, Cranes, 
Wiater- houſes, (which Tater-houſes ſhall pay in their reſpeffive 
Pariſhes where they ſtand, and not elſewhere) and Tofts of Gzound 
(remaining unbuilt) and all other Pereditaments whatſoever, (except 


 Parſonage and Gicarage Poules) the whole reſpetive Sum by this 


_ Variances, 


c. redreſſed. 


Act appointed, oz ſo much of it as moze than what each Imp2opziato2 
is by this Ack injoyned relpetively to allow, in the moſt equal Way 
that the laid Aſſeſſozs, accozding to the beſt of their Judgments can 


make it; which ſaid Afeſſments ſhall be made and finiſhed bekoze the 


Four and twentieth Day ok July then next inſuing. 

And be it further ena#ed by the Authozity afozeſaid, That if any 
Uariance oz Doubt ſhall happen oz ariſe about any Sum ſo aſſefſed, 
as afozeſaid, oz that any Pariſhioner oz Pariſhioners, oz Owner oz 
Owners of any Þouſe, Shop, Ware-houſe oz Cellar, Wharf, Key, 
Crane, Water- :-houſe, Toft of G20und, oz other Pereditaments with⸗ 
in any the ſaid Pariſhes, ſhall find himſelf oz themſelves aggrieved 
by the Aſſeſſing of any Sum oz Sums of Honey, in manner and 
fozm afozeſaid; that then upon Complaint made by the Party oz 
Parties aggrieved, to the Lozd Mapoz and Court of Aldermen of 


the ſaid City, within fourteen Days after INotice given to the Party 


Review. 


Appeals, 


02 Parties aſſeſſed, of ſuch Afﬀeſſments made, the ſafd Lozd Yayo? 
and Court of Aldermen ſummoning as well the Party o2 Parties ag- 
grieved, as the Aldermen and ſuch others as made the Allellment, 
ſhall hear and determine the ſame in a ſummarp Way, and the 
Judgment by them given ſhall. be final, and without Appeal. | 

Pꝛovided always, and be it enacked, That any Aſſellment oz Rate 
to be made oz laid by Qirtue of this Act, ſhall oz may in all o2 any 
the Pariſhes afozeſaid, in like manner be reviewed, oz altered, 02 
laid again within thzxe Months, after the Twenty: fourth Oay of 
June One thouſand ſix hundzed and ſeventy-four, accozding to the 
afozeſaid Rules, and any fuch Aﬀeſſment oz Rate ſhall oz may be 
again reviewed, oz re-afſeſſed within thzee Months after the Twenty- 
fourth Day of June in the Pear of our Lozd One thouſand fir hun⸗ 
dꝛed eighty⸗ one; and that all and every ſuch new Aﬀeſſment and Kate 
ſhall be liable to the like Appeals, as afozeſatd, and ſhall be collecked, 
levied and paid as any other Aſſeſſment oz Rate mentioned in this At 


may 02 ought to be. 
And if the laid Aldermen, Deputy, Common Council men and 


| PariGlones 02 Parlchtonere appointed, as afozeſaid, ſhall after Sum⸗ 


mons 


8 = 2 
N 
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Cap 46. 7 he Complete Incumbent. 


tne dM Mc de dA 


mons and — made in that behalf unto — by the Loyd « 
Mayo? and Court of Aldermen, oz the Incumbent oz Incumbents 
of any of the ſaid refpeftve Pariſh oz Pariſhes, refuſe and neglet to 
meet and make fuch Aſſeſſments, as afozeſaid, then it ſhall and may 
be lawful to and fo? ſuch Perſon 02 Perſons as ſhall be thereuntg au⸗ 
thozized and required by the ſaſd' Low Mapoz and Court of Alder- 
men, to make ſich Aﬀeſſment, as by the ſaid Aldermen, Deputy, 
Common Council-men, Church. wardens, Pariſhioner oz Pariſhio- 
ners afo2efaid, ſhould o2 ought to have been made. 

Ind be it further enated by the Authozity afozeſaiv, That the ſaid 


Aﬀeſſo2s within ten Days after ſuch Aﬀſeſſinents made, and the re⸗ 


ſpeftive Appeals (if any be) determined, ſhall make thꝛee Tranſcripts 
thereof in Parchment, containing the reſpetive Sums to be pay- 
able, oz appointed to be pafd out of all and every the Pꝛemiſſes 
within ſuch reſpeffive Pariſh, and ſubſcribe the ſame under their 
Hands, and within twenty Days after ſtich Subſcription as akoze⸗ 


laid, one of the laid Tranſcripts ſhall be returned to the Lozd Mayo? 


of the City of London, to be kept and p2eſerved by the ſain Low 
Yayo?, in and among the Recozds of the ſald City, foz a Memozial 
thereof; and another of the ſaid Tranſcripts ſhall be returned into 


the Regiſtry of the Lozd Biſhop of London, to be kept and p2eſerved, 


as afo2eſaid ; and the other of the ſaid Tranſcripts ſhall remain and 
be kept in the Ceſtry of ſuch reſpetive JPartſh, ko; a perpetual Me⸗ 
mozial, as afozeſain. 


and fo2 the ſurer and better Payment of the ſaid reſpettive Sums 


of Money fo to be aſſeſſed and tared towards the raiſing of the ſaid 


Maintenance of the reſpetive Parſons, Uicars and Curates, of the 


ſaid reſpetive Pariſhes, as afozeſatd ; Be it farther enated by the 
Authozity afozeſaid, That all and every ſuch reſpetive Sum and 


Tithes in 
London, 


Refuſal. 


Tranſcripts. 


How the Mo- 
ney is to be 
paid to the 


Sums of Money ſo to be aſſeſſed and tared as afozeſain, towards the . 


raiſing of the laid Maintenance of the ald reſpefttve Parſons, Ui⸗ 


cars and Curates, of the ſaid reſpeftive Pariſhes, ſhall be paid to 
the ſaid reſpetive Parſons, Gicars and Curates, and their Succeſ- 
loꝛs reſpetively, at the Four moſt uſual Feaſts, (that is to ſay) at 
the Annunciation of the Bleſſed Uirgin Mary, the Nativity of St. 
John Baptiſt, the Feaſt of St. Michael the Archangel, and the Nati⸗ 
vity of our Bleffed Saviour, oz within fourteen Days after each of 


the Feaſts afozeſaid, by equal Payments; the reſpeftive Payments 


thereof to begin and commence only from ſuch Time and Times as 
the Incumbent oz Incumbents of ſuch reſpettive Pariſh ſhall begin 
to officiate to pꝛeach as Incumbent o2 Parſon in the reſpettve Church, 
belonging to the reſpefive Pariſh, oz in ſome other convenient Place 
02 Places in ſuch reſpefive Pariſh o2 Pariſhes, to be nominated oz 


appointed by the Lozd Biſhop of London fo? the Time being, oz by 


the Archbiſhop of Canterbury, in any Place within his Pecullars. 


And in any Pariſh o2 Pariſhes where any Impꝛopziations be, be it Impropria- 
enafed by the Authozity afozeſaid, That all and every the Jmpzopya- *** 


to? oz Impꝛopziatoꝛzs of any of the ſaid Pariſhes, (hall pay and al- 


low what really, and bona fide, they have uſed, and ought to pay and 
ſatisfy to the reſpetive Jncumbent of ſuch reſpefſve Pariſh, at any 
Time befo2e the late Fire, and the ſame ſhall be eſteemed and com- 
puted as Part of the Maintenance of ſuch Jncumbent; notwith- 
ine this Aﬀ, 02 any Clauſe 02 W 02 Thing therein con- 
ained, 

And 
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Tithes in And be it farther enafed, by the Authority afozeſatd” "That if aur 


Cn the Inhabitants in any refpetive Pariſh oz Pariſhes, as akozeſald, 
pal oz do refuſe, 02 neglet to pay to the relpetivesJncumbents 
afozefatd of any of the ſaid reſpe#ſve:Partſhes, any Sum oz Sums 
_ of Money to him reſpeftively payable, oz appointed to be paid by 
this Ac, oz any Part thereof, contro to the true Intent and Mean⸗ 
ing of this Ac, (being lawfully Demanded-at the-ÞHouſe o: Houſes, 
Wharf, Key, Crane, Cellar oz orper-JP2emifles-whereont the fame. 
18 papäble) that then it ſhall aud may de laweul to and fo2 the-Low 

Lord Mayor's Mayo? of the City of London fo the ie deing, upon Oath to be 

Dire made bekoze him of ſuch Refuſal o: Wege, to give and grant 

Sale. out Warrants fo2 the Dfficer oz Peron appointed to collet: the 
lame, with the Aſſiſtance of a Conſtable, in the Day- time, to-levy 
the ſame Tithes oz Sums of Monep ſo due, aud in arrear and 
unpaid, by Diſtreſs and Sale of the Goods of the Party oz Par⸗ 
ties ſo rekuſing oz neglecing to pay; keſtozing to the Owner oz 

Owners the Dverplus of ſuch Goods over and above the ſaid- Arrears 

ok the ſalid Monies ſo due and unpatd, and the reaſonable-Charges 

of making ſuch Diltrels, which he is to deduX- out ot the Wonies 


raiſed by Sale of ſuch Goods, 
P2ovided always, and be it enafted, That in caſe the Lozd Popos, 


02 Court ok Aldermen,” ſhall rekuſe oz negleit to execute any gt the 

reſpetive Powers to them by this Act granted, oz to pero all 

and every ſuch Thing, relating eithex ga he Aſeefing o Levying of 

the reſpedtive Sums akozeſaid, ag ee by this Act authozized 

and required to perfozn, pat ie een and map be lawful-fo2 

Lord Chan- the Low Chancelloz, o: Low eee Great Seal ok England 
can eee fo2 the Time being, oꝛ any e e tbe Barons of His 
Mäãajeſty's Court ok Excheguer, e oꝛ Warrants, under 
his oz their reſpeckive Hands and and perfozm what 

the ſaid Mayo; and Court of Aldermen; hing to the true In⸗ 

tent 02 Meaning ok this pꝛeſent ack mit d gugbt to have done, 

and by ſuch Marrant, either ta impower ans Peron oz Perſons to 

make their reſpeitive Aſſellments, as afozeſaid, oz to authoꝛize the 
reſpetive Officers oꝛ Perlons appointed to colle# che Sumg akozeſald, 

to levy the ſame by Diſtrels and Sale of the Hood of any Perſon 

o2 Perſons. that ſhall refuſe 02 neglet to pay: the ane. in manner and 


| fozm afozefaty. 
Of Pariſhes Þ120vided' always, and be it enatted, That where any of the Pa- 


united. riſhes within the ſaid City, have ſince the late Fire, öy Death -02 


otherwiſe, become Uacant, the ſurviving oz remaining Incumbent 
of the other Parich thereto: united, oz therewith conſolidated, ſhall 
have and injoy, and have like Remedy to recover the Tithes herebn 
ſettled to be paid, as if he had been actually pꝛelented, admitted, in⸗ 
ſtituted and inducked into both the (aid Barthes. ſince the Anton 
and Conſolidation thereok. 
Pleas, before Movided always, That no Court 02 Judge, Eccleſiaſtical. 02 
eco to be Tempozal, ſhall hold Plea of oz fo2 aup Sum oz Sums of, Boney 
en. due and owing, oz to be paid by Uirtue ot this Act, oz any Part 
thereof, other than the Perſons hereby authoztzed to have Cogni⸗ 
zance thereof :t Noz ſhall it be lawful. to oz fo2 any Parſon, Uicar 
oz Incumbent, to convent. o2 ſue any Perſon 02 Perſons aſſeſſed as 
afozeſaid, and refuſing oꝛ neglefting. to pay the lame, in any Court 


o2 Courts, 02 bein * Muege 02 . other than what are au⸗ 
BAK. 4 : thozizen 
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2 


thoztzed and appointed by this Act fo2 the Hearing and Determining 
of the lame in manner akozeſaid. n 4 


"-Pyovided always, That it chan and may be lamtul ta and fo2 the Nd ot 


Warden and Minor Canons of St. Paul's Church London, Parſon 
and D2opueto2s of the Keſtezy of the Parich of St. Gregory aforeſaid, 
to receive and injoy all Tithes, Oblations and Duties ariſing due 
within the ſafd Pariſh, in as large and beneficial manner as fozner- 
y Hey have, oz lawfully might Have done; any Thing herein to the 
contrary notwithſtanding, Stat. 22 & 23 Car. 2. cap. 15. * 


CHAP. XLVIL 


London, 


St. Paul s, 
Ws 


The ſeveral Ways and Means Lands may be 


diſcharged of Tithes at Common Law. Of 


Real Compoſitions. Modus Decimandi, 
Non Decimandi, &c. and if Glebe Lands 
ball pay Tithes, 


are not to be paid of the Earth or Land it ſelf, nor Houſes of 
Habitations, &c. erected upon Lands, but only of the Fruits of the 
Earth; and yet the Rule at this Day is not general, that Tenth of the 
Fruits of all Lands here in England are to pay Tithes. For by the Law 
there are divers Ways by which Lands ſtand diſcharged from the Payment 
of Tithes to any Perſon, as by real Compoſition, Preſcription, and Acts 
of Parliament. But where Lands are thus diſcharged from the Payment 
of Tithes, and the Parſon, notwithſtanding ſuch Diſcharge, ſues for Tithes 
in kind, yet no Action of the Caſe lies againſt the Parſon for bringing ſuch 


Suit, for where ſuch . was brought, the Court conceived it would 


not lie, though /alſo, malitiofe & ſtienter were put in the Declaration, 
the Suit being brought by the Parſon in a proper Court. Mich. 26 Car. 2. 
B. R. Biſhop v. Keb. 313. See Hob. 205, 206. 3 Cre. 836. 
8 E. 4. 13. 1 Noll's Abr. 34. But if a Suit be brought in the Eccle- 


ſiaſtical Court to recover the Advowſon of a Church, and alſo the Tithes; 


in ſuch Caſe the Patron may have an Action of the Cafe for ſuch unjuſt 
Vexation. 1 Roll's Abr. 109. But if one ſue for Tithes in the Eccle-. 
fiaſtical Court, and the Defendant pleads Payment, and hath two Wit- 
neſſes to prove it, upon which the Plaintiff diſcontinues his Suit, then 
one of the Witneſſes dies; then the Plaintiff knowing that the Defendant 
hath but one Witneſs to prove the faid Payment, and that one Witneſs 
is not ſufficient in the Eccleſiaſtical Court, brings a new Action for the 
ſame Tithes, ſuppoſing now that the Defendant cannot prove Payment of 
them, yet no Action lies againſt the Plaintiff for this Vexation. Trin. 
43 Elz. Bray v. Partridge, 1 Roll's Abr. 101, 102. 


Y what hath been ſaid it appears, That Tithes de Jure Communi, The Rule for 


Tithes, is 
not general, 


Firſt, Lands may be diſcharged from the Payment of Tithes by real Land dice 
Compoſition. Regrft, fol. 38. F. N. B. f. 44. This is when an Agree- charged for 
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The Clergy-Mans Law: Or, Cap. 47. 


Compoſi- 
tion fo; 
Tithes. | 


\ 


ment is made with the Parſon or Vicar, together with the Aſſent of the 
Patron or Patrons and Ordinary, that certain Lands ſhall for the future 
be diſcharged from the Payment of Tithes in Specie, by reaſon of a Re- 
compence agreed upon to be paid, or made to the Parſon, &c. in reſpect 
thereof in Money, either as an intire Sum, or as a yearly Payment, or 
by Settlement of Lands upon the Incumbent and his Succeſſors for ever, 


or by doing ſome other Thing that ſhall be of Advantage to the Parſon or 


Vicar to whom the Right of Tithes doth otherwiſe belong. Doctor 
and Student, lib. 2. cap. 55. Mich. 11 Car. B. R. Sydoum v. Holm, 
Jones, p. 368. Paſch. 17 Car. B. R. Hitchcock v. Hitchcock, Marſh 
87, But then this Compoſition to make it binding as to the Succeſſors, 
is to be made either by Deed under Hand and Seal, or by Fine in the 
King's Courts, Hobart 176, and alſo it ought to be made by apt Words; 
for if the Words of the Contract be, Inter je convenerunt, this is not 


ſufficient to make it a real Compoſition to bind the Succeſſors, although 


that the Biſhop call it Realis Compoſitio, for his Calling of it fo will not 
alter the Nature of it, but that it ſhall remain as a perſonal Agreement, 
binding and obliging the Parties to it only, and ſhall not be extended to 


the Succeſſors. Paſch. 17 Car. B. R. Hitchcock v. Hitchcock, - Marſh, - 


Firſt Compo- 
ſition between 
a Prebend and 
an Abbot, &c. 


p. 37. | . 
It was found by ſpecial Verdict, that the Abbey of Fountain, of the 


Order of the Ceftercians, was before the Council of Lateran ſeiſed of the 
Grange of S. within the Prebend of R. and that betwixt the Years of 
1216 and 1261 a Compoſition was made between the Abbot. and Con- 
vent, and the Prebend of the ſaid Prebendary, that the Abbot and Con- 
vent ſhould for ever be free from the Payment of any Tithes for their 


Lands, which they tilled at their own Charge within their ſaid Grange, 


Anno Domini 1216, and that they ſhould pay Tithes for all other Lands 


Second. 


there and elſewhere, and that the ſaid Abbot, &c. ſhould pay annually to 
the ſaid Prebend and his Succeſſors, the Sum of five Marks; the Verdict 
further found, that Anno Domini 13 59 another Compoſition was made 
betwixt them, reciting the former (but they do not find, that it was con- 
firmed by the Patron and Ordinary); and by this latter Compoſition the 
Prebend and his Succeſſors were to have their Election for all times to 
come yearly, either to receive Tithes in kind of Corn or Grain ariſing 
within the Places aforeſaid, as well of Lands in the Hands of the Abbot, 
as in the Hands of the Tenants, or elſe five Marks to be paid in lieu 
thereof, ſo as ſuch Election was notified to the Abbot or any of the 
Monks, &c. in the Preſence of a Proctor, or of two good Men, and 
when no Notice was given, the Prebend to be content with the five 
Marks, &c. In this Caſe the Court were of Opinion, that the ſecond 
Compoſition did not affect the Succeſſors of the Prebend, and therefore 


the Abbot was not bound by it. (The Reaſon ſeems to be, becauſe by 


the firſt Compoſition, the Prebend was bound only quamdiu propriis mani- 


Bus, Cc. and by the ſecond Compoſition, the five Marks go in Recom- 


nce of all, whether in propriis manibus or in the Hands of Tenants.) 


Secondly, The Court held that the Power of Election is gone, becauſe 


it cannot be made according to the Compoſition, and that therefore the 
firſt Compoſition ſhould ſtand guoad terras in propriis manibus, and for 
the others, Tithes in kind may be taken as before, and Judgment was 
given accordingly, Mzch. 16 Car. 2. in Scaccar, Sir William Ingolsby Bar. 
v. Robert Wivel and John Ullithorn, Hardres 381. After the Compo- 
ſition is duly and firmly made, if the Lands be transferred, or granted to 


another, the Feoffee or Grantee ſhall have the Benefit thereof. Mich. 


2 | 11 Car. 
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11 Car. B. R. Prom V. Holm, Jones 268. But if any Real TTY Diſcharge 1 
ſition hath been made with any Archbiſhop, or Biſhop, ſince the iſt of N = 
Eliz. or with any Dean and Chapter, College, Archdeacon, Prebend, | = 
Parſon, Vicar, &c. fince the 13th of Eliz. the ſame. is void, or at leaſt 1 
voidable by the Statutes, as to all Succeſſors whatſoever; for by the Sta- VN 
tute of 1 Ez. Archbiſhops and Biſhops, and by the Statute of 13 Eli. =—_ 
cap. 10. all Collegiate and other Eccleſiaſtical Corporations aggregate and 38 
ſole, are reſtrained from making any Grants, other than for One and 4 
twenty Years, or for Three Lives, and without other Qualifications, which 
will be mentioned hereafter in their proper Place. And if any Parſon 1 
or Vicar doth make ſuch Compoſition for the binding of himſelf only 4 
during his Time, he ſhall not be bound thereby, but only whilſt he is " 
reſident, and ſerving the Cure, without Abſence by Eighty Days, as will 1 
be hereafter alſo ſhewed. | 7 b | 
A ſecond Means by which Lands. are diſcharged of Tithes, is by Diſcharge by | 1 
Cuſtom or Preſcription. Cuſtom and Preſcription differ in this; that N 1 
Cuſtom is that which gives a Right to a Province, County, Hundred, : 14 
City or Town, and then it muſt be common to all within the Limits 
where it is pretended to be: But Preſcription is that which gives a 
Right to ſome particular Perſon, with reſpect to ſome particular Houſe, 
Farm or other Thing. Both Cuſtom and Preſcription may be either 
De Non Decimando, or De Modo Decimandi. As for Cuſtom and 
Preſcription, whether they may be de Modo Decimandi, none at this 
Day diſpute; and it ſeems that a Cuſtom may be good de Non Decimando, 
in reſpect of this or that particular Tithe ; ſo that a County or Part of 
a County ſhall not pay any ſuch ſort of Tithes, provided that there be 
beſides a ſufficient Maintenance for the Parſons. Hill. 1 Fac. per 
Curiam, Burham and Gooſe's Caſe, and Mich. 17 Jac. B. R. Dr. An- 
drews and 1 Roll's Abr. 653, 054. 
Upon this Account, a Man (being ſued in the Eccleſiaſtical Court Milk of Ewee; 
for the Tithes of Milk of Ewes) did ſuggeſt that by the Cuſtom of 
the Country no Tithes of the Milk of Ewes had been paid within the —_ 
Memory of Man; and a Prohibition was granted. Mich. 14 Car. B. R. ” WE 
Sewell and Bickwell's Caſe, per Curiam, 1 Roll's Abr. 654. So it is ſaid _ 
to have been adjudged, that no Tithes of Under woods ſhall be paid in 3 
Forty Pariſhes of the Wild of Suſſex, nor in the Wild of Kent. Mich. 1 1 
13 Sac. Porter v. Tike, 1 Roll's Abr. 653. Trin. 15 Fac. B. R. Bell 1 
v. Tard, and Mich. 21 Fac. Loane v. Dixon, and Trin. 17 Fac. B. R. 7580 
Tuner and Andrews, per Curiam, Roll's 1 Abr. 6 654. 1 
And upon the ſame Account it was adjudged, that a Cuſtom for Bakers Bakers. 1580 
within two Hundreds in two Counties, not to pay any Thing of Tithes wh 
for new erected Mills for the Uſe of their Trade, was good, Paſch. 15 Car. 1 
B. R. Kidden and Edward's Caſe, 1 Roll's Abr. 6 54. But ſuch Cuſtom | 15 
is ſaid not to be good for a ſingle Pariſh, Hill. 14 Fac. B. R. Barham 19% 
and Gooſe, per Curiam, 1 Roll's Abr. 653, much leis is a Cuſtom good bh 
De Non Decimando, abſolutely for a Pariſh or Places of greater Limits, = 
to have their Lands free from the Payment of Tithes, without paying any _ 80 
Thing in lieu thereof, for that this would be to the Deſtruction of Divine » _ 
Worſhip, and of ſuch Cuſtom no Inſtance hath been given; but generally Ws 
ſpeaking, a Cuſtom De Non Decimando for a Hundred, Ce. is good bs: 3 
againſt ſuch Tithes as are due by Cuſtom only, and not of common 1 
Right, as of Wood, &c. for as ſuch Tithes are due by Cuſtom only, = 1 
by the like Cuſtom within a certain Hundred, &c. they may be diſ- | = 
charged from the e of ſuch Titbe. | | | Fo 
When 88 
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— | When tis ſaid, that ee 4 non 1 is good, this is to 
— be underſtood chiefly as to Spiritual Perſons or Corporations; for theſe 
De non Deci- being capable of Tithes at Common Law in Pernancy, may preſcribe to be 
r how diſcharged generally, fo that no Tithes ſhall be paid of their own Lands, 
4 nor any Recompence for them. Paſch. 38 Elis, The Biſhop of Win- 
ohefter's Caſe, 2 Coke 44. Hill. 33 Eli. 2 R. The Biſhop »f Lincoln 
v. Cowper, 3 Croke 216. Mich. 13 Fac. B. R. The Biſhop Beere 
Caſe, 1 Noll's Rep. 264. Mich. 11 Car. B. R. Sydown v. Hon, FJaues, 
368. Bowles v. Athins, 2 Keb. 28, 60, 162, 175. And if Lands fo 
diſcharged by Preſcription be aliened to a Lay-Man, and during the 
m_ _ Alienation doth pay Tithes, viz. for divers Years, and then be regranted 
| . to a Spiritual Corporation; in this Caſe the Lands ſhall be diſcharged as 
formerly, for Tithe is not a Thing iſſuing out of Land, therefore Unity of 
Poſſeſſion, or a Releaſe of all Right in and to the Land, doth not extin= 
guiſh them. Hill. 33 Eliz. B. R. Bifhop of Lincoln v. Cooper, 3 Croke 
216. and Mich. 33 Ehz. ſame Caſe, 1 Leon. 248, and ſuch Land as a 
Spiritual Perſon may hold Tithe-free by Preſcription, the Preſcription 
holds good, not only for diſcharging of the Lands in the Hands of Spi- 
ritual Perfons, but alſo of their Tenants and Farmers at Will, for- Years, 
or Life. Paſch. 38 Eliz. The Biſhop of Winchefter's Caſe, 2 Coke 44. 
Meh. 38 Elz. B. R. Wright v. Wright, 3 Croke 511, ſame Caſe, 
Moor 425. Mich. 42 Ehz. B. R. Crouch v. Fryer, 3 Croke 785, fame 
Cafe, Moor 618, 4110 their Copyhold Tenants, that is, if no Tithes have 
been pad of the Lands of a Spiritual Perſon's 'Copyholders, Time where= 
of, Gc. And it ſhall be intended, that this Preſcription had its Com- 
mencement at ſuch Time, when all was in the Hands of the Spiritual 
Perſon; by Gau, Fenner and Yelverton againſt Popham, Mich. 22 Els, 
Crouch v. Fryer, 3 Croke 78 5. Paſch. 1 Fac. Crouch v. Fryer, Yelver= 
Farmers of fon 2, ſame Caſe, Moor 618, but then the Copyholder maſt preſcribe in 
elan. the Name of the Lord. Ney 1 32. But in theſe Caſes, although the Pre- 
feription may bar the Parſon of the Pariſh in which the Lands be from 
demanding Tithes, yet the Doubt remains, Whether the Tithes of the 
Lands occupied by the Spiritual Perfon's Farmers, and of his Copyholders 
Lands, ſhall belong to the Spiritual Perfon, or that his Tenants by Leaſe 
We or Copy ſhall have the Advantage of ſuch Preſcription ? ? And it ſeems that 
8 the Tithes ſhall be to the Spiritual Perſon in both Caſes; for this is grant- 
ed in the Caſe of the Farmer. Mich. 38 & 39 Eliz. B. R. Wright v. 
Wright, 3 Croke 511, and 'tis ffaid by Popham and Fenner, that a Biſhop 
may preſcribe to have the Tithe of his Copyholders, and that it ſhall be 
good againſt a Rector, Sc. of the Pariſh, Mich. 42 Eliz. B. R. Crouch 
v. Fryer, 3 Croke 78 5, but that is to be underſtood ys Tithes have been 
uſually lo paid to the Biſhop, in which Cafe it may be good againſt the 
Parſon of the Pariſh ; but whether the Copyholders of a Spiritual Perſon, 
x not having paid Tithes to any, ſhall be bound to pay them to the Lord of 
the Manor is the Doubt, which I ſuppoſe they ſhall not. Qʒære. 
No Tithes But from this that bath been ſaid, That Spiritual Perſons may 
m_ ſcribe in Non Decimando, we may not collect, that in all Caſes where 
of Poſleſlion. no Tithes have been paid by Spiritual Perſons occupying their own Lands 
Time whereof, Cc. that no Tithes ſhall upon any Account be paid of 
ſuch Lands; for no Tithes can be paid of Lands where there is an Unity 
of Poſſeſſion, that is, where the Lands and Tithes or ReQory are in one 
Hand, in that a Man cannot pay Tithes to himſelf, and yet the -Lands 
may remain Tithable in themſelves ; therefore, although a Parſon or 
Vicar, whilſt his Glebe is in his own Hands, hath not paid Tithes, nor 
| have 
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have his Predeceſſors paid, Time whereof ; yet Glebe Land, becauſe it is Diſcharge 
Glebe, is not therefore free from the Payment of Tithe, in whoſe Hands * Tithes. 
ſoever it ſhall come, and in all Caſes; for if a Parſon doth demiſe his WO 
Glebe Land rendering Rent, and free from all other Exactions and De- 
mands, his Leſſee ſhall pay Tithes to him of the Glebe ſo demiſed, not- 
* withſtanding the Words, [free from all Exactions and Demands,] for that 
the Tithes are an Eccleſiaſtical Inheritance collateral to the Land. Jin. 
31 & 32 Eliza. B. R. Parkins v. Hind, 3 Croke 161. Paſch. 27 Elis. 

C. B. Stye v. Miles, Mich. 31 & 32 Eliz. Parkins v. Wild, Noy 35. 

Trin. 31 Eliz, B. R. Style and Miller's Caſe, 1 Leon. 300. Unity of 
Poſſeſſion of a Manor and Rectory will not exempt the Demeſne Lands 
from the Payment of Tithes when they come to be ſevered. Compns 
498. Fox and Bardwell and others; et econtra, 

If a Parſon doth ſow his Glebe, and afterwards doth leaſe over the Parfon ſows, 
Land, and the Leſſee doth ſever the Corn, he ſhall pay Tithes thereof = tea | 
to the Parſon ; or if a Parſon having ſown his Glebe doth afterwards ſell Land, Cc. 
the Corn, reſerving the Land, the Parſon when the Vendee doth fever the 
Corn, ſhall have Tithe thereof notwithſtanding his own Grant. Paſch. 

40 Eliz. B. R. Humphry's Caſe, Dubitatur, Hill. 11 Fac. B. R. Moyle 
and Ewer's Caſe, per Curiam, and affirmed upon Error. Roll's Abr. 1. 
655. So if a Parſon doth ſow his Glebe, and dies before Severance, 
and another is inducted, and then his Executor or his Vendee doth ſever 
the Corn, the Succeſſor ſhall have Tithes thereof; for though the Execu- 
tor doth repreſent the Perſon of the Teſtator, yet he cannot repreſent 
him as Parſon, for that another is inducted, contra Paſch. 40 Eliz, B. R. 
Humphry's Caſe, Roll's Abr. 1. 655. But if the Corn be ſevered, and 
the Parſon dies before the ſame be carried off from the Ground, there, I 
ſuppoſe, the Succeſſor ſhall not have Tithes of ſuch Corn ſo ſevered, 
though ſtanding in Rucks or Shocks upon the Ground; for in the like 
Caſe I take it to be, that the Executors of the dying Parſon, and not the 
Succeſſor, ſhall have the Tithes of all Corn within the Pariſh ſevered 
from the Ground at the Time of the Parſon's Death, and not carried 
away, although the Tithes were not then actually ſet out; for a Right to 


the Tithes was veſted in the dying Parſon by the Severance of the Corn 


from the Ground; and this I take to be warranted: by the Opinion in 
the Office of Executor, Chap. 5. fol. 94. Orphans Legacy 81, See alſo 


2 Bulſt. 184. 1 Roll's Abr. 656. 

If a Spiritual Perſon hath a Parſonage appropriate, and doth infeoff Where a Far- 
another of Part of the Glebe, yet he ſhall have Tithes againſt his own oe 
Feoffment, 42 Ed. 3. 13. a. and if he demiſeth his Glebe, he ſhall Tithes, upon 
have Tithes of his Leſſee, Dyer 43. But it is ſaid to be otherwiſe, if * 
the Par ſonage be impropriated, and in Lay-Hands, becauſe of the Sta- 8 
tute 32 H. 8. Of Diſſolutions, Brewer's and Verſey's Caſe, vouched by 
Hutton in Noy 132, (but of this I much doubt) and when it was urged 
for Law, the Court denied it, and ſaid, that the Caſe of Perkins and 
Hind was adjudged to the contrary in that very Point. Booth and Frank- 
lin's Caſe, Mich. 3 Car. B. R. Hetley 31. If a Parſon doth let his 
Rectory, reſerving to himſelf his Glebe, he in this Caſe ſhall pay Tithe to 
his Grantee. 37 H. 8. fol. 35. | | | | 

Though Glebe-Land in it ſelf conſidered, be all Tithable as any other | hon w thr 
Lands be, yet no Tithes ſhall be paid of the Glebe by the Parſon of a Lande, how 
Church to the Vicar of the ſame Church, whilſt they are in the Hands of payable with 
the Parſon himſelf, although that the Vicar be indowed of the Tithes of Pires © the | 
all Lands within the Pariſh, for that Eccleſia Decimas Solvere Ecclefie 

0-6 non 
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non Debet; and Tanfield ſaid, that then lately this dons was in een 
betwixt Young and the Parſon of Boxly. in the County of Wilts; and 
3 that no Tithes ſhall be paid of the Glebe Lands: But by Pop- 
ham, if the Vicar by Indowment he to have all the ſmall Tithes within 
the Pariſh, and then the Parſon doth make a Leaſe of his Glebe-Land, 
the Leſſee ſhall pay the Tithes ariſing therefrom to the Vicar, and the 
groſs Tithes thereof to the Leſſor; to which the Court agreed, Trin. 
38 Elia. B. R. Blinco v. Marſton, 3 Croke 479, ſame Caſe, Moor 4 5. 


Or if the Vicar had been eſpecially indowed of the minute Tithes of the 


How payable 
to the Vicar 
with reſpect 
ta the Parſon, 


Glebe-Lands of the Parſonage, the Vicar ſhould have had them, although 


they were in the Hands of the Appropriator. Note alſo, that it ought 
to be antient Glebe at the Time of the Indowment, Mich. 39 & 40 Els. 
B. R. Blincoe v. Barſkdale, 3 Croke 578, ſame Caſe, Moor 910. 

And what is before ſaid of the Parſon's Glebe with Reſpect to the 
Vicar, holds as to the Vicar's Glebe with reſpe&t to the Parſon ; for 
whilſt the Vicar doth retain his, Glebe in his own Hands, he ſhall not 
pay Tithes thereof; but if he demiſe it to another, the Leſſee ſhall pay 


the groſs Tithes to the Parſon, and the Vicar's T ithes to the Vicar; 


and when the Caſe was, that the Vicar had ſowed his Glebe, . and died, 


the Tithes thereof ought to be paid by the Executors to the Vicar, He. 


ris v. Cotton, Brownl. and Gould. 69. 1 Roll's Abr. 655. contra 
Paſch. 40 Eliz. B. R. Humprey's Caſe, But it ſeems, if the Parſon's or 
Vicar's Glebe be in another Pariſh than where the Church is to which 
it belongs, that Tithes of ſuch Glebe ſhall be puid to the Incumbent 
of the Church where the Glebe is, unleſs the Parſon or Vicar, to whom 
the Glebe belongs, can preſcribe in Non Decimando. Benton and Troff”s 


| Caſe, Mich. 40 & 41 Elis. Moor $22. e 13 Car. B. R. Doctor 


Where a Man 


falls his en 5 


and after be- 
comes Pro- 
prietor of the 
Tithes. 


To whom 
Tithes be- 
long. 


A Portion of 
Tithes ſepa- 
rated from 
the Rectory. 


Ward and Taylor, per Curiam, 1 Roll's Abr. 653. Selden Hiſtory of 
Tithes, cap. 6. fo. 75, 76. 80 if a Parſon or a Vicar of a Church doth 
purchaſe a Manor or Lands within their Pariſh, though by this Purchaſe 
and Unity of Poſſeſſion the Lands which were tithable before are become 
Tithe-free, becauſe a Man cannot pay Tithes to himſelf; yet if the Parſon 
leaſe his Rectory, the Parſon himſelf ſhall pay Tithes of his Lands to his 
Leſſee; and if the Parſon makes a Feoffment of his Manor or Lands, the 

Feoffee ſhall pay Tithes to the Feoffor, being Parſon, becauſe Tithes 
cannot be extinguiſhed by any Unity of Poſſeſſion. Mich. 30 H. 8. C. B. 
Dyer, fol. 43. Vide 32 H. 8. Brook 7 Ed. 6. Tit. Diſmes 17. Mich. 
Car. C. B. Booth v. Franklin, Hetley 31. Much more, if a Man be- 
ing poſſeſſed of Lands ſown with Corn, do ſell the Corn to another, and 
afterwards doth become Proprieter of Tithes of the ſaid Land, he ſhall 
have the Tithes of the Corn by him ſold, for though the Parſon may {ell 
the Tithes before Severance, and before Severance bath ſuch an Intereſt and 
Right in them as he may diſpoſe of, ſo that the Propriety of them doth 
not grow unto him only by the Severance, the Severance giving unto him 
only the Lay Intereſt in them, yet they ſhall not before Severance paſs 
without expreſs Words, Hill. 11 Fac. B. R. Moyle v. Ewer, 2 Bulft. 
18 

dogd, generally ſpeaking, the Tithes within every Pariſh do belong 
to the Rector, Vicar or Impropriator of ſuch Pariſh, and ſhall be ſo in- 
tended, if the contrary be not ſhewed, Stiles Reg. 62 3, yet may a Por- 
tion of Tithes within one Pariſh belong to the Rector, Sc. of another 
Pariſh. By a Portion of Tithes, is to be underſtood, where a Parſon, 
Rector or other, hath ſome Part of the Tithes of a Pariſh in groſs, ſepa- 


rated and divided from the Rectory of the Pariſh wherein they ariſe , it 
2 is 
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is aid, that the Original of theſe Portions of Tithes is to be referred to Diſcharge | 


Time, before the Council of Lateran, when it was lawful to every one of Tithes. 


to diſpoſe of his Tithes to any Church at his Pleaſure} and was not re- 


ſtrained to pay them to any one Pariſh in certain, See for theſe Matters 
Paſch. 7 E. 6. Dyer 84. 6. Selden Hiſtory of Tithes, cap. 6, and 
cap, to. Mich. 26 & 27 Eliz, Bozoun's Caſe, 4 Coke 35, Godolf. 35. 
Biſhop of Wincheſter's Caſe, 2 Coke 44. 14 H. 4. 17. 4. 44 All. 25. 
20 H. C. 17. Linw. Tit. De locat & conduct c Licet v. Portiones, though 


it may as probably be ſuppoſed that many of theſe Portions of Tithes 


have had their Commencement by Grants of Parſon, Patron and Ordinary 
ſince the ſaid Council of Lateran; however that be, a Portion of Tithes 
is in the Notion of Law ſo diſtinguiſhed from Tithes belonging to a 
Rectory, that if a Portion of Tithes in ſuch a Pariſh be granted (eſpecially 
in caſe of the King's Grants) Tithes belonging to the Rectory will not paſs 
thereby. Bozoun's Caſe, 4 Coke 35. Clayton's Rep. Caſe 25. So in plead- 
ing to demand Tithes generally, a Portion of Tithes ſhall not be recover- 
ed, which I collect from the Caſe. 14 H. 4. 17. a. 95 
As Perſons meerly Spiritual, becauſe capable of Tithes, may preſcribe 
De non Decimando; ſo the King, who is ſaid to be Perſona Mixta, being Perſma Mix- 
alſo capable of Tithes, may in like Manner preſcribe to be abſolutely diſ- © ä 
charged from the Payment thereof, Comes Hertford v. Leech, Fones, 
p. 387. 22 Hf. 75. 33 Ed. 3. Fitz. Aid del Roy 103. 10 H. 7. 18. 
Mich. 39 & 40 Eliz. Pyſot v. Heron, Moor 483, for the Rule is, that 
he that may have Tithes, may be diſcharged from the Payment of them. 
Brownl. and Gouldſb, 1. p. 31. Therefore it is, that Lands lying within 
a Foreſt, and in the Hands of the King, do not pay any Tithes, al- 
though they be within a Pariſh. Mich. 24 Car. B. R Banniſter v. 
Wright, Stile 137. Stile's Regiſt. 624. Mich. 3 Car. C. B. Comins's 
Caſe, Hetley 60. And this is a Privilege which extends to the Leſſee of 
the King, but not to his Feoffee; by Henden, Davenport and Athow, 
Serjeants. Mich. 3 Car. C. B. Comins's Caſe, Hetley 60, and per Curiam 
Mich. 24 Car. B. R. Banniſter v. Wright, Stile 137. Paſch. 12 Car. 


B. R. Comes Hertford v. Leech, Jones 387, But if the Lands be disfo- 


reſted, and be within any Pariſh, they ought then to pay Tithes; the 
ſame Caſe in Stile 137. = 
But Tithes of Lands which are not within any Pariſh do belong to If the Lands 


the King, and there are ſaid to be divers Foreſts which are not within lie pot in any 


any Pariſh, 22 A. 75, Selden Hiſtory of Tithes 365, &c. 2 Inft. 646. — 

1 Roll's Rep. 454, 457. Stile 137, but 7 Eliz. 3. 5. a. by Herle is to 

the contrary, that ſuch Extraparochial Tithes belong to the Biſhop : But 

he is to be underſtood by the Canon, and not by the Common Law ; 

and that Canon which gave the Extraparochial Tithes to the Biſhop was 

never allowed or received in this Realm. 2 Inſt. 467. But as to the 

Tithe of Cattle kept and depaſtured on Waſte or Common where the Cattle dapa- 
Pariſh is not known, 'tis given to the Parſon of the Pariſh where the Waſte, Ee. 


Owner of ſuch Cattle doth inhabit ; by Stat. 2 & 3 E. 6. cap. 13. And 


it is ſaid to be ruled by Advice of all the Juſtices, upon a Caſe depending 


in the Exchequer 29 Elix. that although the Queen ſhall not pay Tithe : 
for her own Poſſeſſions, becauſe ſhe is Perſona Mrxta, and might well re- 
tain them, yet if ſhe grants them by Patent in Fee, her Patentee ſhall Queen's Pa- 


pay Tithes, and ſo ſhall her Copyholder of Inheritance, for that they St 27 Co- 


17 , n / pyholder. 
cannot participate of the Queen's Prerogative therein, Crouch and Fryer's we 


Caſe, Mich. 42 Eliz. B. R. 3 Cre. 785, and 'tis alſo admitted, that 
Lands held of the King in Capite ſhall pay Tithes. Paſch, 37 Eliz. 
1 C. B. 
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ENT 
of Tithes, 


Te” 


King's Far- 
mer. 


Where Lay- 
Perſons may 
not preſcribe 
Die non Deci- 
Pando, 


- How by 
Church-war- 
ders. 


"af B. Me es v. Beal, 3 Cro. 393. 14 Car. 2, in Scaccar. Compoſt 
v.— Hardres, p. 315. But a suit for the Subſtraction of ſuch 
Tithes was to be in Chancery, and not in the Spiritual Court. Fitz. 
Nat, Br. 40. Selden Hiſtory of Tithes 354. In Foffet and Franklin's 

Caſe it was agreed, that the King's Farmer is diſcharged, though the Diſ- 
charge be only in Propriis manibus : And Sir William Jones faid, it had 
been ſo adjudged ; but the Court remembred it not, and held, the King's 
Fee-Farm is not diſcharged ; no more is his Leſſee coming under the Pri- 


vilege of the Monaſtery; but agreed that the King as a Spiritual Perſon 


may preſcribe in Diſcharge of himſelf and Farmers; but by a general 
Preſcription the Farmers are not diſcharged, much leſs on a Diſcharge by 


Privilege of Order, &c. and the Court conceived, the Preſcription muſt be 


found for the King, his Farmers and Tenants, and that Non- -payment by 


the Under-Tenants of the King's Farmer is ſufficient Evidence to prove 


ſuch Preſcription. - Mich. 25 Car. 2. B. R. Foſſet v. Franklin, 
3 Keb. 217. ch. | 
Though Perſons merely Spiritual, or 1 as the King, may pre- 
ſcribe De non Decimando by the Common Law, that is, without the Aid 
of an Act of Parliament, yet no Lay-Perſon can ſo preſcribe ; therefore, 
when one being ſued in the Eccleſiaſtical Court for the Tithes of rough 
Hay growing in the Marſhes, and to have a Prohibition did ſurmiſe, that 
the Pariſhioners paid Tithe-Hay and Grain growing upon their other 
Lands, and certain cuſtomary Rates for the Tithe of Cow and Calf, and 
that becauſe they had not ſufficient Graſs within the Pariſh to ſuſtain their 
Beaſts in Winter, they uſed to gather this Hay called Fenny Fodder for 
the Suſtenance of their Beaſts, for the better Increaſe of their Huſbandry, 
and for this Cauſe had been always freed from the Payment of Tithes, 
Sc. it was adjudged, that this Preſcription was not good, becauſe it was 
but a Preſcription De non Decimando; and it was held to be a Preſcription 
De non Decimando, for that the beſtowing the Hay upon their Cattle there 
was no good Cauſe or Conſideration of a Diſcharge, in that they might 
as well preſcribe to be free from the Payment of Tithe-Corn, becauſe 
they ſpend Corn in their Family, or give it for Provender to their Cattle. 


Mich. 2 fac. Webb v. Sir Henry Warner, 2 Croke 47, Paſch. 44 Eh. 
Moor 685. 


So admitting that Church-wardens of a Pariſh may have Land by Pre- 
ſcription for the Reparation of their Church, yet they cannot preſcribe 


generally in Non Decimando, for that they be not Spiritual Perſons, though 


their Office be a Kind of an Eccleſiaſtical Office. Paſch. 37 Eliz. B. R. 
Longley and Meredine's Caſe, Roll's 1 Abr. 653. and Roll's 2 Rep. 107. 
And the Reaſon why a Preſcription De non Decimando is not good for 
a meer Lay-man is, becauſe that none by the Common Law had Capa- 
city to take Tithes but only Spiritual Perſons, or a mix'd Perſon, as the 
King ; and regularly, no meer Lay-man was capable of them, if not in 
ſpecial Caſes, for at the Common Law he could not (fave in ſome par- 
ticular Inſtances) ſue for the Subſtraction of them in the Spiritual Court, 


7 Ed. 3. 5. 11 Af. 9. 44 Ed. 3. 10 H. 7. 18. Dyer 84. but it is 


ſaid, 43 Ed. 3. 34. 44 Ed. 3. 39. that a Farmer of a Parſon might 


| ſue for Tithes ; but it appeareth that ſuch Farmer was a Spiritual Man, 


as Vicar, &c. And ſo, it is faid, are all the other Books to be intended, 
as 31 H. 6, 11. 35 H. 6. 3% ; „8 
24. (in which, in Truth, there are but Opinions,) and therefore was 
Remedy given to Lay-Perſons by Stat. 32 H. 8. c. 7, But if they had 
been capable of Tithes before, the Common Law would have given them 
Remedy, 
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| Herby from which 'tis concluded, that they cannot preſcribe in Nen Diſcharge 9 
Decimands. Paſch. 30. The Biſhop of Wincheſter's Caſe, 2 Coke 44. WNW | "Ji 
Mich. 6 Fac. C. B. The Caſe of Modus Decimandi, 17 Coke 13. Hill, 9 
38 Eliz. Wright's Caſe, Moor 4 425. Bowls v. Atkins, 2 Keb. 28, 6o, 162, 1 
175. Selden's Hiſtory of Tithes 288. And upon his Reaſon that a Lay- _—_ 
Man cannot preſcribe in Non Decimando; If a Lay-Man hath a Grant MN 
from Parſon, Patron and Ordinary to be diſcharged of Tithes, (which is 8 
good of itſelf, without any Recompence or Conſideration) yet when it 
runs out to Preſcription it dies and periſheth ; and although Preſcription _ {TY 
and Antiquity of Time fortify all other Titles, and Appole the beſt | 4 
Beginning the Law can give them, in this Caſe they work clean contrary, 
and that in Favour of the Church, leſt by Degrees it ſhould be ſpoiled by 
the Laity ; ſo that though the Law will allow of. a Lay-Man's Diſcharge 
by Grant, when it appears, yet when it appears not, it is preſumed, that 
it never was, becauſe of the dangerous Conſequence of preſuming the 
contrary. Mich. 15 Jac. Slade v. Drake, Hobart 297. See the Caſe of 
Brwls and Atkins before cited. And the Law, faith Cote, had great 
Policy therein, for that Lay-Men (to the Trial of whom all Preſcriptions 
are to be put) will rather ſtrain their Conſciences for their private Benefit 
than yield to the Church the Daties that belong thereto; and the Decay 
of the Revenues of Men of Holy Church in the End will be the Over- | 
throw of the Service of God, and of his Religion ; for it is recorded in _ —— 
Hiſtory, that there were (amongſt others) Two grievous Perſecutions, Two grievous = 
one under Diocleſian, the other under Julian called the Apoftate ; one of Perſecations, 1 
them intending to have rooted out all the Profeſſors and Preachers of the 
Word of God, Occidit omnes Preſbyteros, but notwithſtanding that Re- 
legion flouriſhed, for Sanguis Martyrum eſt Semen Hccleſiæ, and yet the 
ſame was a fearful and grievous Perſecution; but the Perſecution under 
the other was more grievous and dangerous, becauſe (as the Hiſtory ſaith) 
Tpje occidit Preſbyterium, for he robbed the Church, and ſpoiled Spiritual 
Perſons of their Revenues, and took all from them whereon they might . | 
live; thereupon in ſhort Time did follow great Ignorance of the true Re- „ 
ligion and Service of God, and thereby great Decay of the Chriſtian Pro- 5 
feſſion; for none will apply themſelves, or their Sons, or any other whom 
he hath in Charge, to the Study of Divinity, when they ſhall have after - 1 
long and painful Study nothing to live upon. Paſch. 38 Eliz, The Bi- : | 1 
ſhop of Wincbeſter's Caſe, 2 Co. 44. 1 
And the ſame Reaſons are of equal Force againſt allowing Preſcriptions preſcriptions 
De modo Decimandi, which oftentimes for a Tithe-Gooſe do leave but a Ante Ly 
Feather to the Parſon or Vicar ; yet becauſe Lay-Men, though not capa- IIloned. he 
ble of Tithes in Pernancy, were capable of a Diſcharge of Tithes at the 
Common Law in their own Hands, with the Conſent of the Incumbent, 
Patron and Ordinary, viz. by Grant or Compoſition, 8 E. 4. 14. & 
Regiſt. 38, the Law hath allowed Preſcriptions De modo Decimandi. Paſch. 
38 22 The Biſhop of err Caſe, 2 Co. 44. Mich. 6 Fac. C. B. 
The Caſe of Modus Decimandi, 13 Co. 13. 3 
A Modus Decimandi 1s when: Lands, Tenements or nnn Modus Deci. 
or an annual certain Sum, or other Profit, Time out of Mind, have mandi what 
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been given to the Parſon and his Succeſſors in full Satisfaction and Diſ- 4 1 "oh 
charge of all the Tithes in Kind in ſuch a Place, So that a Lay-Man may Man for it, 1 
preſcribe, that he and all thoſe whoſe Eſtate he hath in the Manor of B. 1 
Time whereof the Memory, Cc. have paid to the Parſon for the Time i 
being a certain Penſion yearly, for Maintenance of Divine Service there, 9 
in Satisfaction of all Tithes renewing or ariſing within the ſaid Manor; If 
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Diſcharge 
"2 Tithes. 


and further may preſcribe, that he and all thoſe whoſe Eſtate he hath 
in the ſaid Manor, Time out of Mind, Cc. have uſed in reſpect of the 
ſaid Penſion ſo paid to the Parſon, to have the Tenth Part of all the Corn 
within the ſaid Manor, or any other Part thereof, or of all Lands holden 

of the ſaid Manor, and ſuch Preſcription is good; for it ſhall be intended, 
that at the Beginning the Lord had all in his Hands, and afterwards gave 
the Tenancies to hold of him, retaining the Tithes, ſo that now he takes 
but the Tithe, which he had before by Retainer. Trin. 42 Elig. B. R. 
Pigot v. Simpſon, 3 Cro. 763. And of this latter Preſcription for the 
Lord to have the Tenth Shock of his Tenants, there is this Reaſon alſo 
given; becauſe he hath it as Parcel of, or as a Thing appurtenant to his 
Manor, and not as Tithes; for though a Lay-Man cannot have Tithes by 


Y Preſcription, yet he may have the Tenth Shock as a Temporal Profit ap- 


prender ; and it may well be Parcel of a Manor, but otherwiſe of Tithes, 


for they cannot be Parcel of, nor appendant to a Manor, as was adjudged 


in Winſcomb's Caſe, Hill. 35 Eliz. 3 Cro. 293. 10 E. 3. 5, and there- 
fore a Man cannot preſcribe generally in himſelf and all thoſe whoſe 


Eſtate he hath in the Manor to have any Tithes appertaining to the ſame, 


Preſcription 
for Decimam 
Garbam. 


without ſome ſpecial Matter ſhewed, nor may he preſcribe to have 
Decimas Garbarum, but Decimam Garbam. Hill. 40 Eliz. B. R. Pigot 
v. Hern, 3 Cro. 599; vouched alſo in The Biſhop of Wincheſfter's Caſe, 


2 Co. 45, ſame Caſe, Moor 483, and 3 Cro. 599. See Sherwood and 


Winchcomb's Caſe, Hill. 37 Elix. B. R. 3 Cro. 293. But where the 


Preſcription is to have Decimam Garbam, which is to be underſtood a 


Preſcription 
for a Portion 
of Tithes. 


Lay-Fee to be taken after the Parſon's Tithes, and not the Tithes, 
there the Land notwithſtanding ſuch Preſcription ſhall be liable to pay 
Tithes to the Parſon, or other Proprietor of Tithes of that Pariſh where- 
in ſuch Lands lie. See 44 A. 25. But a Lay-Man at this Day may have 
a Portion of Tithes within a Pariſh by Grant from the Crown, laying a 
Preſcription, &c, in ſome of the diſſolved Religious Houſes, who were 


ſeiſed of ſuch Portion of Tithes, and which by the Diſſolution of Mo- 


Where the 
Parſon holds 
Parcel of a 
Manor upon 
a Gift to be 
quitof Tithes. 


naſteries, &c, came to the Crown, and was granted by the King to ſuch 
Lay-Man who claims by or under the Grant. Paſch. 7 E. 6. Dyer 83. 


Mich. 26 & 27 Elia. Bozoun's Caſe, 4 Co. 35. 1 Roll's Abr. 657. © 


If a Man grants Parcel of his Manor to a Parſon in Fee, and the 
Parſon with the Aſſent of the Ordinary (without the Patron) in Conſi- 
deration of that Grant, grants to him, that he ſhall be quit of Tithes 
of the Reſidue of the Manor, and afterwards he or his Aſſignee be ſued 
in the Spiritual Court for Tithes of this Manor, they ſhall have a Prohi- 
bition, though the Grant was made before Time of Memory, if he hath 
always ſince continued to be quit of Tithes. See 8 Ed. 4. 14. F. N. B. 


41. g. 3 E. 3. 17. 16 E. 3. Tit. Annuity 24. So if the Lord of a 


Manor hath always holden his Manor diſcharged of Tithes, in Conſidera- 
tion that the Parſon's Predeceſſors before Time of Memory, or in antient 
Times, had divers Lands in the ſame Pariſh of the Gift of the Anceſtors of 
the ſaid Lord, of which the Parſon is ſeiſed at this Day in Fee. If the 
Parſon ſueth for Tithes of the Manor, the Lord of the Manor may ſhew 
this ſpecial Matter, how that the Parſon and his Succeſſors Time out of 
Mind have holden thoſe Lands, &c. of the Gift of one and his Anceſtors, 
or whoſe Eſtate he hath in the ſaid Manor, in full Satisfaction of the ſaid 

Tithes ; and the Proof, that the Lord of the Manor gave the Lands that 
Tithes ſhould never be paid, at this Day is good Evidence to prove the 
Surmiſe of the Prohibition. Mich. 6 Fac. C. B. in The Caſe of Modus 


Decimandi, 13 Coke 15, Yet when a Prohibition was granted upon this 
I 35 Suggeſtion, 
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Suggeſtion, that one being a Lay-Man was ſeiſed of the Manor of D. Diſcharge 
and that he and all thoſe whoſe Eſtate he had, Time whereof the Me- ef Tithes. 
mory of Man is not to the contrary, have uſed to have the Tithes within APreſcription 
the ſaid Manor, and that therefore he and all thoſe whoſe Eſtate he had, 50 have the 
have uſed to maintain a Chaplain in the Church of A. a Conſultation was . 
prayed : Firſt, Becauſe it was not alledged that the Church of A. was Chaplain. 
within the ſame Pariſh where the Manor was, and ſo no Conſideration to 

the Parſon that was the Plaintiff. Secondly, Becauſe it doth not extend 

to the Maintenance of the Chaplain fo long as he claims the Tithes, 

whereof the Memory, &c. Thirdly, Becauſe the Defendant had not proved 

the Maintenance of the Chaplain within the Six Months, but only the 

Reſidue of his Suggeſtion; this being the principal Matter to make his 
Preſcription good; and a Conſultation was awarded upon this laſt Ex- 

ception, per Curiam, and Coke ſaid, it ſhall be granted for other Excep- 

tions allo, Paſch. 12 Fac. B. R. Boothers v. Rogers, 1 Roll's Rep. p. 2. 

And as a Manor may be diſcharged of Tithes againſt the Parſon, upon A whole Pa- 
the Account of a Penſion paid by the Lord, or Land given; ſo may a 7iſh difchar- 
whole Pariſh, or Hamlet, be ditcharged of this or that Sort of Tithe, as 8 5 
of Wood, Hay, upon a Cuſtom, that all the Parſons cf the Church of 
D. Time whereof, &c. have had ſuch Lands Parcel of the Manor of H. 
in Recompence of this or that Sort of Tithe within the ſaid Pariſh, or 
Hamlet, although all the Lands within the ſaid Pariſh, &c. at this Day 
do not belong to the faid Manor. Mich. 39 & 40 Elix. B. R. Somerton 
v. Dr. Cotton, 3 Cro. 587. Mich. 16 Jac. B. R. Moor v. Bulloch, 

2 Cro. 50 1. Hill. 42 Elix. B. R. Auſten v. Piggot, 3 Cro. 736. And 
it is ſaid to be ſufficient for the Pariſhioners to alledge, that the Parſons 
have had ſuch Lands in Recompence of ſuch Tithes not paid within 
Memory, and that it is not neceſſary that they ſhew how, or by what 
Title the Parſons had the Land; but if they had it in another Manner 
than in Satisfaction of the Tithes, the Parſon himſelf ought to ſhew that. 
Hill. 42 Eliz. Auſten v. Piggat, Moor 911. But where there is a Pre- 
ſcription to be diſcharged of all Tithes of Hay-ground, vig. of all the 
Meadow in the Pariſh, in Conſideration that the Parſon had certain Acres 
of Meadow, if any arable Land be converted into Meadow, the Preſcrip- 
tion extends not to diſcharge that, as was ſaid to be adjudged 14 Jac. in 
Conier's Caſe, vouched in Pool and Reynol's Caſe, Hutton 58. Eon : 

As a Pariſh, fo any private Perſon may pay a Modus for his Lands, Ade by a 
or ſome Part thereof, viz. a certain Rent or Sum of Money, or other Ie ter 
Conſideration, and by that Means be diſcharged from the Payment of Lands. 
Tithes ariſing on ſuch Lands. But this Rule ever holds, that as a Lay- 

Man cannot preſcribe in Non Decimando, ſo to maintain his Preſcription 
De modo Decimandi, he mult preſcribe to the Paying, or doing ſomething, 
Time whereof, &c. to the Benefit of the Parſon to whom the Tithes in 
kind were otherwiſe due; therefore when one preſcribed, that he ought 
to be diſcharged of Tithes, in Conſideration that he hath uſed Time out cf 
Memory, &c. to imploy all the Profits of the Land in the Reparation of 
the Body of the Church, and to find all Neceſſaries for the Church; it 
was adjudged, that his Modus was not good, becauſe that the Parſon 
thereby hath no Recompence for the Tithe ; but otherwiſe it would have 
been, if he had uſed with the Profits to repair the Parſon's Chance, 
for that the Parſon being charged with the Repair thereof, hath Benefit 
thereby. Paſch. 37 Eliz. B. R. Longley v. Meredine, 1 Rolls Abr. 649, 


650. So when one preſcribed to reap Corn, and to make it into Sheafs, 
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and to ſet forth the Tenth Sheaf at his Charges, and to cut his Hay, and 


to ſever it from the Nine Parts at his Charges, in full Satisfaction of the 


Tithes of the Corn, Hay and Wool, it was adjudged inſufficient for the 


Wool, for the other Two were due of common Right, and ſo the Par- 
ſon had nothing for the Wool, and by conſequence the Preſcription is a 


De non Decimando as to that, therefore bad. Trin. 7 Fac. 13 Co. 45. 


And upon the ſame Reaſon the Court held, that a Preſcription to pay a 
Rate to the Rector, will not be to the Diſcharging of the Payment of 
Tithes to the Vicar, Mich. 14 Fac. Wintel v. Child, 3 Bulſt. 220, and 
that the Payment of five Shillings yearly to the Pariſh Clerk, is no Con- 
ſideration of a Preſcription to be diſcharged of the Tithe due to the Par- 
ſon. Mich. 29 & 3o Elix. Savil v. Wood, 3 Cro. 11. But where the 
Plaintiff in a Prohibition did ſuggeſt, that the Prior of N. was ſeiſed of 
a Manor, and of the Tithes /imul & ſemel, as of a Portion of Tithes, 
and in the 25th of H. 1, granted the ſaid Manor and Tithes to one F. 
and his Heirs, rendring Rent, and that the Heirs of the ſaid F. after- 
wards granted Parcel of this Manor with the Tithes to S. rendring five 


Shillings Rent, and brings down a Title from the ſaid S. to the Plaintiff 


in the Prohibition, and concludes that the ſaid F. and all thoſe whoſe 


Eſtate, &c. did pay the ſaid Rent to the ſaid Prior, and ſince the Diſſo- 


lution, to the King and his Aſſigns, in Diſcharge of all Tithes. It was 
objected, that the Plaintiff here would infer a Modus by the Payment of 
the Rent to the Prior, Sc. which will not do, for unleſs the Modus doth 
go to the Perſon who by Law ought to have the Tithes, or for his Benefit, 
tis not good: But it was anſwered, and agreed to by the Court, that in 
this Caſe it doth appear, that there was a Modus in the Prior, which be- 
ing received till it came to the Crown, 'tis good, though now paid to 
others; for if a Modus be payable to him who hath the Right of the 
Tithes, though it be not to the Parſon of the Pariſh, tis well enough, 
eſpecially as here, being alledged to be a Portion of Tithes belonging to 
the Prior, ſo that it cannot be ſaid that the Parſon hath not Quid pro Quo, 
for he had nothing at firſt, and the Compoſition being made with the 
Prior, the Plaintiff is only to ſhew Payment to him, and to thoſe who- 
have his Right. Trin. 34 Car. 2. B. R. James v. Trollop, 2 Mod. 
Rep. 320. But when to have a Prohibition it was ſuggeſted, that the 
Dean and Chapter of Carliſie were ſeiſed of a Manor, whereof the Place, 
out of which Tithes are demanded, is Parcel, and that the Defendant 
againſt whom Tithes are demanded, is Copyholder in Fee of thoſe Lands; 
and that all the Tenants of that Manor had been diſcharged of the Fourth 
Part of their Tithes of all their Lands in what Place foever they did lie, 
paying ſo much to the Lords of the ſaid Manor for Quit-Rent ; a Pro- 
hibition was denied; for per Curiam, it cannot be, that Lands held of 
other Lords can be diſcharged of Tithes by the Payment of this Rent; 
and it doth not appear that the Payment to the Lord was in any other 
Manner, but as his Rent. Trin. 17 Car. 2. B. R. Wilkinſon v. Richard- 
ſon, 1 Sid. 258, the ſame Caſe, 1 Keb. 906. And it is faid, if a Man 
preſcribe to pay one Penny or thereabouts for the Tithes of every Acre of 
arable Land, this is no good Preſcription by reaſon of the Uncertainty. 
Mich. 7 Fac. B. R. Allen's Caſe, per Curiam. 2 Rolls Abr. 265. So a 
Modus to pay four Shillings for every Day's Plowing of Wheat, and two 
Shillings for every Day's Plowing of Barley, was held not to be good for 

the Incertainty, it not being averred how much every Day's Plowing did 


contain. 1 Keb. 612, In a Bill for Tithes in Kind, the Defendant in- 
ſiſted 


* 
* 
. 


10 not inhabiting within the ſame Town, 2 pay 4 d. an Acre only i in 
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fſted e on err „, one we which Ns: that the Inhabitants of ſuch <4 
Tithes, 


a Tenement with the Lands uſually injoyed. therewith had been accuſtom- {| 


ed to pay ſuch a Modus for Tithe-Corn. 

Cur' : This is quite uncertain, the Houſe may fall down, or be unin- 
habited, and then no Modus will be payable ; alſo nothing can be more 
uncertain than Lands uſually injoyed with the Tenement, ſince the Lands 
let with a Farm-Houſe may probably be often ſhifted. | 

2dly, Tithes being-demanded of Turkies, it was objected, that in 
Moor 599. (Hugton v. Prince) it was ſaid, that Turkies were Things 
Fere nature, and not Titheable, any more than Partridges, and that 


Turkies were not brought hither from ng Sea before Queen Elizabeth's 
Time. 


Cur I cannot ſee but 3 Turkies are Birds as tame as * or 


other Poultry, and therefore muſt pay Tithes; it is true, if Tithes be 
once paid of the Eggs, here can be no Demand made a ſecond Time in 
reſpect of the Chicken ] atched afterwards. 

34ly, There was another Demand made by the Bill of the Tithe of a 
Corn-Mill, and it was inſiſted, that every 1oth Toll- Diſh was due. 
1 S Horb. 281. Gunbͤle v. Palkinham, Carth. 21 5. 

But it was replied, That this Matter was determined in the Caſe of 
Chamberlain v. Kneate in the Houſe of Lords, upon an Appeal from a 
Decree of the Court of Exchequer in 1706. Abr. Caſes in Equity 366. 


where the Bill was brought for the Tithes of a Malt-Mill in Tiverton in 


Devonſhire, and where the Lords determined, with the Aſſiſtance of 


eight Judges (whereof Holt C. J. was one), that Mills were Tithable, 


but that the ſame was a perſonal Tithe, and ſo ought to be paid 
out of the clear Gain after all Manner af Charges and Expences de- 
ducted ; upon which Authority the Maſter of the Rolls decreed the Mill 
in Queſtion to pay Tithes, but that they ſhould be . only as a perls- 
na--IRARE, 

Note; In this Caſs: it was 64 and admitted, that in a Bill brought by 
a Parſon for Tithes, tho' the Right thereto be ever ſo plain, yet in the 
Exchequer the Decree is not that the Defendant ſhall pay Tithes for the 
future, but that he ſhall account for and pay what Tithe is due to the 
Time of bringing the Bill, but in the Court of Chancery it is to the Time 
of the * Decree. Likewiſe in the Exchequer, where an Infant is Party and 
his Intereſt is, concerned, the Court does not allow. of an Order to ex- 
amine a Witneſs viva voce to prove a Deed or Exhibit, but the Witneſs 
muſt be examined in the Office upon Interrogatories. 2 Wins, 4.62, 403, 
464. Carleton v. Brightwell. 

* 9@re, If this be the eſtabliſhed Practice of the Court of Chancery, or 
done only of late in ſome few Inſtances. | 

Upon Suggeſtion of a Modus to pay 2 d. in the Pound out of the 
Rents reſerved; by Holt C. J. 1. This cannot be a Modus, it amount- 
ing to as much as the Tithes in Kind ; but it may be a Compoſition. 
2. A Cuſtom cannot be applied to Rents reſerved from Time to Time 
upon frequent new Reſervations. Rule for Prohibition diſcharged. Byne 
v. Dodderidge, 1 Ld. Raym. 696, 697. 

A Modus to pay two Shillings in the Pound of the true impro- 


ved yearly Value of the Land, is void. By the Courts of King's Bench, 
Common Pleas and Exchequer. Startup v. Dodderidge, 2 Ld. Raym, 


1158, &c. 


So a Modus, that all Perſons having Land within ſuch a Town, but No greater. 


Satis- 


Privilege is 
to Foreigners 
than to In- 
habitants. 
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522 1 be cis Maur Ded: _ pi 
Difeharge - SathefaRtion, of cri Titlies, was held an Oy . 
ester Privileges to Foreigners that to le 2 1 1 n 
A 

Nat greater Charge, in reſpect of _ Reſian to the nh 
ments of the Church, Cc. Mich. Fr.. & aud v. 
Baſhell, t Lev. 116. Bat note it ws Bad in ci that a Modi: 
that every” Occupiet” of Land within the Patt of 4 Wihg tot” of 
the Pariſh, ſhall pay a Penny an Acre” for” all” Paſture I. > Within 
the Pariſh, but if he lives within the Pariſh, to mY Tights" | Kind, A 
Modus a 
It was alſb held ee Modus muſt be WP 'or ate it is 700, and 
no Length of Time will make it Thus à Mods to pay © Penny 
ae Ann. or thereabouts for every N vol: 
Modus to pay 12 d. per Acte for every Acre of Up. Land, ad 69. for 
every Atre of Marſn-Land, good; A 
It is not neceſſary to ſhew a Nod! bad A kel bh er went, 
for it might at firſt be ſo, and not now Apable or being be at this 
Bat Distance of Tithe; and 
It . Kefflilnt tik dite parlol, Pub 10 Ordmary might at 
firſt make this Agreement, and bind- the ſuccetding Parſons, Za 10” the 
Inſtrument of the Agreement be loſt; yet the Modus will be 8500. 2 vn, 
565, &c. Chapman & al” v. Monſon, =" mn 
How a C- Aſter a Cuſtom or Preſcription 'to be diſcharged of Tithes upon a 
_ e Modu is created by Oontinuance of Time, it ma) afterwards be loft, 
may be loſt. and the Parſon '(hall have his Tithes in Kind, "which one Iaftance 
way de given, by not making Pay ment of the Conſideration of the 
Diſcharge, ' or by paying the Tabes themſelves; for Cuſtom and Pre- 
ſcription may be felt as well as gotten by Time; but an Interruption 
of the Uſage for ſuch Time only, as ſhall not deſtroy the Poflibility 
of making Proof that fach Cuſtom or Preſcription wa ſhall not be 
to the Deſtruction of it; by Coke in Price and Maſeal s Cafe, Tr. 
12 Jac.” B. N. Bulſtrode 245, for otherwiſe 4 Leflte might pay Tithes 
in Kind where a Modus is, and ſo bar the Leſſor of the Benefit of 
the Modus in After- time, which ought not to be. Maſcal and Price's 
Caſe, Paſch. 13 Fat. B. R. 1 Roll's Rep. 1756. Alfo a Modus may be 
| loſt by the Allerition or Deſtruction of the Thing for which the Modus 
1 Was paid; as if there be a Modus to pay a certain Rate for the Tithe of a 

For a Mill. Mill, this Modus may be loſt; as if two Fulling Mills be under one 
Roof, for which a Rate Tithe hath been paid, Time whereof, &c, and 
after, theſe Mills are altered and made into one Corn-Mill, the Modus is 
gone, and Tithe for the Corn-Mill muſt be paid in Kind; or if there be 
dut one Pair of Stones in a Mill, and a Madus is to pay a certain 
Rate for them, and then another Pair of Stones is put into the ſame 
Mill, tis faid that Tithes muſt be paid in Kind. Brozrlow and Goulds- 
borough, p. 32. So if one be diſcharged from the Payment of Tithes 
for two kale Corn-Mills driven by Water, for a Modus of fix Shit- 

| tings and eight Pence annually paid to the Parſon, and the Water-courſe, 

that was wont to run to the Mills, is diverted by the Owner of the 

Mills, and runs into another Place a little Diftance theſe Mills, and 

then the Owner doth pull down one of theſe Mills and re-edifles it 

upon the Stream in the new Courſe, be ſhall pay Tithes thereof as for 

| a new Mill, and the faid antient Modus ſhall not diſcharge it; but if 
by the Continuance of Time by the Act of God the Mater- courſe 
mw that was wont to run to the Mill is altered,” and the Nilts therefore 
be pulled down, and built where fuch new Senn is, the aut thall 


continue, 
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Ils, Diſcharge 
payin rig the aid fix Shillings and eight Pence. Per Curiam, Mich. 11 t Tiihes. . 
. BUR. - - Yobnfon'v. 8 NI br. 654. 80 if a Mn YV 
preſeribe in Mode Decimandi for Hay and Graſs in forty Acres of 
Ll de Tenant doth convert it into Hop-garden, or into Til- 
lage, the Modus is gone; for when the Modus is ſpecial, as for Hay 
and Grafs, Ge. only, there it will be deſtroyed by the Converſion of 
the Land, Cc, to other Uſes.” Hill. 6 Fac. B. R. Sharp and Coult's 
Caſe,” per Cur. © 1 RolPs Abr. 65 1. NT 
In like manner, if a Modus hath been paid for a Park, Time whereof, Upon a Park 
Ec. and afterwards' the Park is diſparked, and the Lands converted to being dif. 
Twhge, Ge. if che Modus were general for a Park, it is gone, if the Pes, &. 
Park be diſparked; but otherw¾iſe it is, if the Madus be for fo: many 
Acres of Land contained in the Park. Spardam's Caſe, 1 Roll's' Abr. 
651, and Shbibaen's Caſe cited, Ney 148. So if a Preſcription be to 
pay a Buek or Doe out of the fame Park, when tis diſparked, the Pre- 
ſcription is gone, in Pool and Reynold's Caſe, Mich. 10 Fac. Hut- 
ton 57. And tis ſaid, the Court doubted whether one that had a Park, 
and was uſed to pay the Shoulder of a Deer for all Manner of Tithes, 
and the Park is diſparked, ſhall pay Tithes in Kind or not? Paſch. 
10 Fac. Brounl. and Goulſb. 1. p. 31. And Popham aid, that where 
the Preſcription is to pay a Shoulder of every Buck or a Doe at Chrift- 
mas, if the Park be diſparked, the Tithes in Kind ſhall be paid. Bed- 
ding field and Feak's Caſe,  Paſeh. 30 Eliz. B. R. 3 Cro. 465, ſame 
Caſe, Moor gog, and in The Dean and Chapter of : Norwich's Caſe, 
Paſch. 38 Eliz. B. R. Owen 74. 80 if the Preſcription be to pay 
ten Shillings for the Deer and Herbage of the Park, and not for all the 
Park, and the Park is diſparked and ſown with Corn, Tithes in Kind 
ſhall be paid; or if the Preſcription - be to pay ten Shillings and a 
Shoulder of every Deer, when the Park is diſparked Tithes ſhall -be 
paid in Kind, and not the ten Shillings, as hath been adjudged, Micb. 
21 & 22 Elig. in C. B. Not. 404, as is ſaid in Bedding field and Feak's 
Caſe, Moor gog. And when a Preſcription was to pay two Shillings 
yearly and the Shoulder of every third Deer killed within the Park, 
Winch and Warburton held that by the diſparking of the Park, the Pre- 
ſcription as to the Shoulders was determined, and by conſequence all 
the Modus Decimandi, and then that the Parſon ſhall have Tithes in 
Kind, and that if the Park be revived, the Preſcription and Modus De- 
cimandi ſhall alſo be revived; but Nichols and Hobart held, that in 
ſuch Caſe the Preſcription ſhould indure, ſaying, that the two Shil- 
lings is clearly a Modus Decimandi, which is certain, and the Diſ- 
parking doth not hinder the Payment of it, and the Shoulders are but 
caſual, and upon the Diſparking, the Parſon ſhall loſe them, and reco- 
ver in the Court Chriſtian a Recompence for them in Money; as if a 
Man will not ſet forth his Tithes, the Tithes themſelves ſhall not be 
recovered, but a Recompence for them ; and in this Caſe, though he 
was to have the Shoulders according to the Number of the Deer kil- 
led, which makes the Value uncertain, yet the Spiritual Court ſhall 
ſet the Value according to what was uſually paid whilſt it was a Park. 
Hill. 12 Fac. B. R. Cæuper v. Andrews, 1 Roll's Rep. 120, and Ho- 
Bart 39. Godbdlt 237. But according to the former Caſes, the Pre- 
ſcription is gone, and Tithes are to be paid in Kind; however it is 
clear, that if a Modus hath been to pay a certain Rate in Money for 
all the Tithes of ſuch a Park, ſuch Modus ſhall hold, notwithſtanding 


continue,” and be ſhall be diſcharged of Tithes for theſe new Mi 
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Dh. the Park ſhall be Mifpatkia, | Bedding field -and Har g Caſe,.. -Zi: Cra. 
* 467, ſame Caſe, Moor goq, The: Dean and Chapter of Nor unc. 8 Cale, 
Owen 74, and Price. and Maſcal's Cale, ' 2 Bulſirode 240, fame Caſe, 
1 Roll's Rep. 176. Or if the Modus be to pay a Buck and a Doe for 
all Tithes of ſuch a- Park, this Modus ſhall: continue, though, the Fark 
be diſparked; for though they be Frræ Nature, and ſo not tithable in 
themſelves, yet they may be given for Tithes by Compoſition, and 
may be the Conſideration of a Modus. Sharp v. Sharp; Ney 148. | Pool 
v. Reynolds, Hutton 57, and by Carus and Catlin, "Owen 34. And fo, 
though Partridges and Pheaſants in a Garden be not tithable, - yet they 
may be by Compoſition paid in lieu of Tithes, and the Parton ſhall 
not take them, but they ſhall be brought dead to him; and though, 
in'the Caſe of the Park, the Park be diſparked, yet if the Payment of 
the Buck, &c. be not fixed to be had out of that particular Park, the 
[ Owner may give a Buck, &c,. out of another Park, and the Medus will 
\ continue: But where the Modus of the Buck, Ge. is to be had out 
4 of that Park only, then according to the Caſes before mentioned, the 
; Park being diſparked, the Modus is gone, and the Tithes in Kind will 
] revive ; therefore in a Suit for Tithes of Corn growing in a Park diſ- 
L parked,” the Defendant pleaded a Cuſtom ts pay a Buck in Satisfaction 
; of all Tithes ; and the Witnefles proved a Buck paid yearly, but could 
| not tell whether it was taken out of this Park or not. And the 
| Jury was charged to inquire particularly of this; for if it were fixed 
4 to a Deer out of this Park only, then by diſparking the Park, the 
Cuſtom is gone: But if it had been often and moſt what paid out of 
1 this Park, yet this will not alter the Cuſtom, but it may be paid 
= out of any. other Park, if the Cuſtom were to pay. a Buck generally. 
BY Clayton's Rep. 
2 In a Bill. to eſtabliſh a a Modus, it was @ forth to, 2 payable on or 
| about the 2 5th Day of Avril, Sc. this is a void Modus, for- it — 5 
= be. payable on a certain Day. But the Plaintiff was allowed to- amend 
| his Bill on Payment of Coſts. This was after Anſwer, and I ſup- 
= yu at Prins I Mod. os in Aker and _ 376. Blacket v. 
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Cc H A P. XLVII. 


Lands how diſcharged of Tithes by ſeve- 
ral At of Parliament. What Ahbbies 
were diſcharged of Tithes. A Catalogue 

of Abbies above 2001. per Annum Value 


. by Statute 31 H. 8. Unity of 


Falle on, and Barren Land. 


by this Means all Abbey Lands that are free from the Payment of Tithes 
receive their Diſcharge. "Tis true, in antient Times divers Religious 
Corporations, eſpecially, were diſcharged of the Payment of Tithes by 
Special Privilege; and this Privilege was acquired by two Means. Firſt, 
By the Pope's Bull, for the Pope was wont to exempt what Abbies he 
pleaſed from the Payment of Tithes for their own Lands, as the Præ- 
monſtrantes, &c. Secondly, By general Councils, for ſo ſome Orders were 


"alſo diſcharged, as the Ciſtertians, Hoſpitallers and Templers; but this 


Privilege, as to ſuch Orders, was limited to the Time that the Lands 
remained in their own Hands, and were manured by them, Slade and 


Drake's Caſe, Mich. 15 Fac. Hobart 297, and was but a perſonal Privi- 


lege, by whom, or to e Wa it was granted. Mich. 11 Car. B. R. 
Sydown v. Holm, Jones 368, ſo that if all the Members of a Corporation 


had died, the Tack muſt have paid Tithes that were before free in their 


own Hands, Mich. 11 Jac. C. B. The Dean and Chapter of Windſor v. 


Webb, Godbolt ; therefore the Abbies being now diſſolved, this Privilege 


of Exemption had fallen with them, unleſs upheld, and continued by 
thoſe Acts of Parliament that did diſſolve them, ſo that the Diſcharge at 
this Day, by which Abbey Lands are free from the Payment of Tithes, is 
not by other Law, or Authority, but by Act of Parliament. 

The Acts of Parliament by which Monaſteries, Chauntries, Colleges 


were, Stat. 27 H. 8. c. 28. 31 H. 8. c. 13. 32 H. 8. c. 24. 37 H. 8. 

c. 74, and 1 Ed. 6. c. 14; therefore we are to ſee, what Lands given by 
the laid Statutes, or any of them, are diſcharged from the Payment of 
Tithes; as for Stat. 278. the Lands thereby given to the Crown, 


were ſuch Monaſteries, Priories, or other Religious Houſes, as were not 


above the clear yearly Value of two Hundred Pounds, and theſe are not 
thereby made free from the Payment of Tithes ; although they were by 
the ſame Statute given in as large and ample Manner as the Abbots, Cc. 
had the ſame in the Right, of their Houſes; alſo all ſuch Lands, &c. 
were by this Statute given, or confirmed to the Crown, which did belong 
to any Monaſtery, Abbey, or Priory, as at any Time within one Year 
next before the making of the ſaid Act had been given or granted to the 
King 'by the Governor thereof, under their Covent, Seal, or that other- 
wiſe had then been ſuppreſſed or Xi ; and this Statute, nor por 

8 Other 


ce 
W 
ww, 


Monaſteries 
dilcharged. 


"HE third and laſt Means bh which 3 are diſcharged from Abbey Lands 
the Payment of Tithes, is by ſeveral Acts of Parliament; and diſcharged 


Parliament, 


Statutes dif- 


? ſolving Mo- 
or free Chapels, &c. were diflolved, and their Lands given to the Crown n, 3 
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Monaſteries other, not containing any Clauſe, or Words of Diſcharge, the Lands 
thereby given have been, ſince the ſaid Statute, ſubject to the Payment 
of Tithes, altho' they might be free from that Duty, whilſt in the Hands 
of the Religious Poſſeſſors, or their Right to them did continue; there- 
fore in this Caſe, if a Prior, Cc. had been diſcharged by Privilege only, 
that is, by Bull, or Canon, by Brampſton Chief Juſtice, Jones and Berk- 
ley againſt Croke, the Statute of 27 H. 8, doth not preſerve this Privilege, 
becauſe that there be not any Words that the Lands given thereby ſhall 
be diſcharged, as the Abbots, Fc. held them, and general Words will 
not preſerve Privileges which were determined, unleſs ſpecially tevived ; 
and they ſaid, that Statute 31 H. 8. doth not extend to Free Land given 
by the former Statutes; for all the Scope of the faid Statute is only to ex- 
tend to Abbies which came to the King after the Fourth of February, 
27 H. 8, and all Abbies which came to the King by the Statute of 
27 H. 8, came unto him upon or before the Fourth of February, 27 H. 8, 
and to thoſe the Statute of 31 H. 8. doth not intend to extend. For 
in every Branch are mentioned only the Abbies, &c. which came to the 
King after 27 H. 8, And although this Clauſe to be diſcharged of 
Tithes, in the Body of the ſaid Clauſe, is, any Monaſteries, &c. and 
Abbots be not mentioned before in that Clauſe, therefore it ought to be 
expounded, and coupled with the Clauſes before, which mention and in- 
tend only what came to the King after the Fourth of February, 27 H. 8, 
and deth not extend to Abbies which came to the King the Fourth of 
February, 27 H. 8; and Jones ſaid, although it is no Statute until the 
End of the Seſſions, where the King's Aſſent is given, yet when there 
hath been a geſſion, it (hall have ſuch Relation to the firſt Day of the 
Seſſion, that they veſt actually in the King the ſaid fourth Day of Fe- 
bruary, 27 H. 8, that the King ſhall have the Rents incurred after the 
firſt Day, and before the laſt Day of the Seſſion; and if they be paid in 
the Interim to the Abbot, &c. they ſhall be paid again to the King. 
T7 : And Jones and Brampton relied upon a Judgment 18 Fac. in the Com- 
T mon Bench, betwixt Gerrard and Wright, where it was held upon ſo- 
lemn Argument, by Hobart, Winch and Hutton Juſtices, that the Statute - 
of 31 H. 8. doth not extend to Abbies which came to the King by the 
Statute of 27 H. 8, and that in this Court in the Caſe of Wh:i7ton and 
_ Weſton, for the Poſſeſſions of the Abbey of St. John's of Feruſalem 4 Ca- 
roli, where the Queſtion being, whether the ſaid Abbey came to the King 
by the ſpecial Act of 32 H. 8, all the four Juſtices agreed, that the Caſe 
= of Gerrard and Wright was good Law, That the Abbies which came to 
—_ the King by the 27 H. 8, were not within the Privilege of 31 H. 8, 
3 nor to have the Benefit of the ſaid Statute of 31 H. 8. And Berivey 
5 Juſtice inſiſted much, that this Privilege to be diſcharged of Tithes, 
being a meer Spiritual Privilege, was determined by the Diſſolution of 
the Abbies, and tied only to their Bodies and Perſons; nor can be re- 
vived without eſpecial Words, which are not in the Statutes of 27 H. 8, 
or 31 H. 8, and that although the Statute of 31 H. 8. extends to the 
faid Abbies ſuppreſſed by the Statute of 27 H. 8, yet there is a Saving 
in the ſaid Statute of 31 H. 8, of all Rights and Intereſt, except to the 
Donors, Abbots, &c. ſo that the Perſons which have Right to Tithes, 
are preſerved by this Saving; but this Point all the Juſtices in their Argu- 
ments denied, and held, that the Saving any Right, Sc. doth not extend 
to Perſons to fave their Right againſt ſuch Privileges, being [againſt the 
Words and Intent of the Statute; wherefore, for the Reaſons before, 
| baut principally, for that the Abbey diſſolved appeared to be ſuppreſſed by 
N 2 3 the 
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was adjudged for the Defendant, and that Conſultation ſhould be award- 
ed. Mich. 11 Car. B. R. Sydrum v. Holme, 1 Croke 422, ſame Caſe, 
Jones 368. Hill. 15 Fac. Wright v. Gerrard, &c. Hob. 306. Jones 
368. Hill. 18 Jac. Gerrard v. Wright, 2 Croke boy. Jones 2. 


As Diſcharges by Privilege only are not now good by the Aid of the Where Di- 
faid Statutes, ſo not by Preſcription, or real Compoſition ; for when pte by 
rivileges, 
are not aided 
by Preſcrip- 
tion, 


upon a Prohibition a Surmiſe was made, that a Prior of a Priory, by 
this Statute, 7 H. 8. diſſolved, held the Lands for which Tithes were 
demanded by Suit in the Spiritual Court, diſcharged, Time whereof, &c. 
from the Payment of Tithes, for his Farmer and Tenants for Life, or 
| Years of the ſaid Lands; two Points were moved and reſolved; Fif, 
| Whether the Prior having a Preſcription De Non Decimando, this Pre- 

ſcription ſhall be determined by the Diſſolution of the Priory, or ſtill 
remain to the King, and fo to his Patentee, without the Aid of the 
* Statute 27 H. 8. & 31 H. 8. c. 13, as to which it was argued, that in 
regard the Land had been diſcharged in the Hand of Spiritual Perſons, 
Time whereof, Cc. who were capable of being diſcharged of Tithes, it 


may by Intendment be originally by Compoſition real, and then it ſhall 


go with the Land, 8 Ed. 4. 14. F. N. B. 41, where tis ſaid, that a 


the Statute of 27 H. 8. by the Opinion of the ſuid Three Juſtices, it Dilcheze 


lege, &c. 


Co 


Lay Perſon may have a Compoſition, and thereupon a Prohibition, much 


more a Spiritual Perſon, and then it ſhall 'go with the Land; and 'twas 
alſo faid, that ſuch Preſcription De Non Decimando, being fixed in a Spi- 
ritual Perſon, by the Diſſolution comes to the King, being Per/ona Mixta, 
and capable thereof, and ſo to his Patentee. But Bramſton, Fones and 
Berkley Juſtices, held the contrary, and firſt agreed, that ſuch Compo- 
ſition real in the Caſe of a Lay-man, if it may appear, ſhall be good, and 
the Diſcharge ſhall go with the Land; but becauſe a Spiritual Perſon. may 
be diſcharged by Grant, and that in divers Manners, as well as by Com- 


poſition real, it ſhall be intended in Favour of the Church, to be by the 


moſt general "Courſe as by Grant of Privilege, which is a perſonal Diſ- 
charge, and determines with the Corporation, and not by any real Com- 
poſition, unleſs it could be ſhewed. Mich. 11 Car. B. R. Sydown v. 
Holm, 1 Croke 422, ſame Caſe, Jones 368, Paſch. 17 Car. in Scaccario, 
Clark v. Ward and Hill, 11 Car, Cock v. Thorp, adjudged, Croke Contra, 
1 Roll's Abr. 654. But in the like Caſe, Dodderidge ſaid, that if it be 
alledged, that the Abbey was founded before the Time of Memory, 
and that from the Foundation until the Diſſolution, the Land had been 


diſcharged, this had been good; to which Cote agreed, Trin. 12 Fac. 
B. R. Prowſe v. Doctor Leyfield, Roll's Rep. 54, and by Hobart, who 


grants that Diſcharge by Compoſition, Bull, Canon and Order, was but 
perſonal, and doth die with the Body, without the Aid of a Statute to 


ſupport them, but holds, that Diſcharge by 'Preſcription is of another 


Nature; for having been always (as Preſcription preſumes) in Spiritual 


Hands, the Law Judgeth that it was never charged with Tithes, as the 


Pleading is, that the Lands were Inmunes -a Solutione Decimarum, nega- 
tive, non pri vative, ſcilicet uncharged, not diſcharged, as if they had 
been once chargeable; the Reaſon whereof was, that being Spiritual Per- 
ſons, they were able to miniſter to themſelves Spiritual Rights, and there- 
fore performing Oficium, they might retain Bengſicium; and this Non- 


charge ſtanding upon Preſcription, was inherent to the Land, not as a 


Thing given, but as a Non ens: Lands that never yielded Tithes, and 
Land of the Little Monaſteries ſo free of Tithes, the King by the Ratute 
27 H. 8. and His Patentees were to hold free, rot by reaſon of any. Pri- 
3 N vilege, 
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31 H. 8. c. 13. 


PDꝛiozies, Nunneries, Colleges, Polpitals, Poules o 


n which did * to be Cat by Statute; but even n by the Page 
of the Land by any Kind of Conveyance. And therefore, though Diſ- 


charge by Bull, or. Compoſition, .was.. to die with the Corporation, yet 
if it were once run out, Time, whereaf Mind of Man, &c:+it was then. to 


be pleaded, and uſed as a. Non- charge by Preſcriprion, whic Was a Title 
of Diſcharge by the Temporal Law; and if it were impugned, it was to be 


drawn by Prohibition to a Trial at the Common Law; and this with- 
out the Help of any Statute. But after he faith, that he is of; Opinion, 


that the Defendant may avoid the Plea of: Preſcri iption « bx, ſhewing 
the Abbey, to which the Lands belong ed, had other, Ways of Diſcharge, 


Mrigbt v. Gerrard and Hilderſbam, Fall 15 Fac. Hob. 309, but the 


before- mentioned Judgments are more to be regarded, which, are, that 
Preſcription is no Diſcharge for Lands given by the Statute 27 H. 8, 
for the Reaſons given in thoſe Judgments,; and accordipgly Was it ad- 
judged after ſeveral Arguments, FI Ke & 19 Car. 2. 5. K R, in the 
Caſe of Boroles v. Athins, 1 Sid. 1 Dev. 185, the ſame Caſe, 
2 Keb. 28, 175, where it is ſaid 5 V Fus ſaen Juſtice, that the Caſe of 
Sydnam and Holmes, 1 Cre. 422, hath been agreed for Law in all the 
Courts of Maſiminſter, and (Keeling Chief Juſtice) the ſame Point hath 


been adjudged by all the Courts; the, Bs 8 the Court Was of, 


Hill. 20 & 21 Car. 2. B. R. 2 Keb. 4 
And as. Lands are not diſcharged 5 thy Statute, upon the Account 


of Preſcription, ſo much leſs upon a Preſcription of Unity of. Poſſeſſion 


wp the Parſonage, and the Lands. of which Tithes are demanded. Hill. 
Fac. Wright v. Gerrard, Hen Hob. 311, the lame . Mut, J 2. 
Ball & 2 Croke 607. 
The next Statute by which Religious 3 70 were diſſolved, 
and the Lands given to the Cown, is 31 H. 8;.c. 13, and in this Sta- 
tute for the freeing of Lands given thereby | from the Payment of Tithes, 
there is this Clauſe, And where. divers and ſund2y Abbots, P2tozs, 
Abbeſles, P2iozeſſes: and other- Eccleſiaſtical Governozs, and Sover⸗ 
neſſes of the aid Monaſteries, Abbathies, Pziozies, Nunneries, 
Colleges, Polpitals, Þouſes: of Frpars, and other Religious. and 
Eccleſiaftical Houſes and Places, have had, poſſeſſed and injoyed di⸗ 
vers and ſundzy. Parſonages app2opztated, Tithes, Penſions and 
Poztions, and alſo were acquitted and dilcharged of and from. the 
Payment 92 Payments. of Tithes, to be paid; out oz foz their ſaid 
Monaſteries, Abbathies, Pꝛiozies, Nunneries, Colleges, Þolpitals, 
Houſes of Fryars, and other Religious and ;Eccleſiaſtical_ Houſes 
and Places, Manoꝛs, Meſſuages, Lands, Tenements and Peredi⸗ 
taments: Be it therekoze enafted by the Authozity aboveſaid, That 
as well the King. our Sovereign Lo2d, is Peirs and Succeſſo2s, | 
as all and every ſuch Perſan and Perſons, their peirs and, Aſſigns, 
which have, oz hereafter. ſhall have any. Douafteries,. Abbathies, | 
Pꝛiozies, Nunneries,. Colleges, Þoſpitals, Houſes of Fryars, 02 
other Eccleſiaſtical. Þouſes o2. Places, Sites, Circuits, Precinis'of 
the ſame, oz any ok them, oz any, Yanozs,. Yeſſuages, Parſona- 
geg app2opziate, . Tithes, Penſians, Poztions, 92 other Heredita- 
ments; whatſoever. they be, which belonged oz appertained, '02, whic 
now belong. oz appertain unto the ſaid. Monaſteries 17 7 
ryars, 
other-Religious and Eccleſiaſtical Pouſes 02 Places 02 unto any 1 
them, ſhall have, hold, retain, keep and injoy, as well the laid 


Parſonages apppopriate; Tithes, Peas ons, and Poztions, * Wy 
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ſaid Wonafferies, Abbathies, Pꝛioꝛies, Nunneries, Colleges, Hoſpi- Ponaſte- | 


ries, 


_ tals, Houſes of Fryars, and other Religious and Eccleſiaſtical Þou- AA, 


ſes and Places, Sites, Circuits, P2zecinits, Manozs, Deaſes, Lands, 
Tenements and other Þereditaments whatſoever they be, and every 
of them, accozding to their Eſtates and Titles, diſcharged and ac⸗ 
quitted of Payment of Tithes, as freely, and in as large and ample 
Manner as the ſaid late Abbots, Pꝛiozs, Abbeſſes, Pziozefſes, and 
other Eccleſiaſtical Governozs and Soverneſſes, oz aup of them had, 
held occupied, poſſeſſed, uſed, retained, o2 injoyed the ſame, oz any 
Parcel thereof, at the Days of their Oiſſolution, Suppzeſſion, Re- 
nouncing, Relinquiſhing, Fozkeiting, giving up, oz coming to the 
King's Pighnels, of ſuch Monaſteries, Abbathies, Pꝛiozies, Mun- 
neries, Colleges, Þoſpitals, Þouſes of Fryars, o2 other Religious 
o2 Eccleſiaſtical Pouſes o2 Places, oz at the Day of the Diſſolution, 
Suppreſſion, Kenouncing, RKelinquiſhing, giving up, oz coming to 
the King's Þighneſs of any of them; this Ack oz any Thing therein 
contained to the contrary notwithſtanding, Stat. 31 H. 8. c. 13. 


ſect. 21. 


And here I ſhall ſet down the Catalogue of the ſeveral Monaſteries, n 
that upon the general Survey taken the 26 H. 8, were returned to be of *. ae 
the annual Value of Two Hundred Pounds per Annum, and upwards, Aunun, . 


within England and Wales, and by Conſequence diſſolved by the Statute capable of be- 


of 31 H. 8. c. 13, and by that Means are capable of being diſcharged of io ghee 


the Payment of Tithes, vis. 
. e 


Reading Benedictines, founded in the Time of H K. 1938 14 03 Bord.. 
1 3 Canons of St. Auſtin, founded in me C028; oo oo 
Abbington Abbey Benedictines, founded in the Vear 702. 1876 10 09 
Nen bun Priory Canons of St. Auſtin, founded in the 2. 6 
Time of H. 1. 1 x7t . 
Elmeſton Abbey Benedictines, founded in the Time of 
NMiaiůlliam the Conqueror. 
Mardon Abbey Ciſtertians, founded in the 4th of en 86 
in the Vear 1139. YL. > N 
 Chickſand Priory, White Canons Gilbertines, founded 1 
JJ AE "ets Re. 
we 5 of St. Auſtin, founded in mel 344 13 03 
"—_ Abbey Ciftertians, founded in the Time of Eins go 18 02 


APrugg rf dane of St. Auſtin, founded in be 8416 16 04 Ks 
Notely Abbey Canons of St. Auſtin, founded in the Time 3 8 

of H. 1. in 1112. 32 
Miſſenden Abbey Benedictines, founded in the Year 1293 0261 14 06 


93 15 II Bedford, 


$0284 N 11 


Thorney Abbey Benedickines, founded in the Year 972. 0411 12 11 Caneby. 
Barewell Priory Canons of St. Auſtin, founded in the 2% 5 ff 10 


Time of H. 1. in the Lear 1092. | 
5 St. Ner- 
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ries. Wy 
Ceftr. 


Cornub. 


Cumbr. 


Der. 


Devon. 


Dorſet. 


Dunelm. 


Ex. 


8. Werburge abbey Benediftines, fou nded in the _ ; 663 
1095. 


Combermeer Abbey CG iRertian ans, founded in whe "Yer. 
1134. 0225 

Bodmin Priory Canons of St. Auſtin, founded in the} 
Year 936. 

Launceſton Abbey canon of St. Auſtin, founded in the 


Time of Vill. the Conq. 0354 
St. Germans Abbey Canons of St. DD founded in 5 
the Time of King Ethelftone. 43 


Carliſie Priory Canons of St. Auftin, founded in the 8 
Time of Villiam Rufus. * 
Holmcoltrom Abbey Ci Mertians, founded in the Year 8427 


1135. 


| Darley Abbey Canons of St. | Aubin, founded in den 


Time of H. 2. 


Ford Abbey Ciftertians, founded in the Year 1133. 0374 

Newnham "bo Ciſtertians, founded about the ns 
1246. 

Dinkefwell Abbey Ci ftertians, 


1201. 


founded in ther erg 
Hertland Abbey Canons of St, Auſtin, founded in . 0 


. 
Torre Abbey Præmonſtratenſes, founded in the Time g. 


of 3. 1: 
Buckfaſt Abbey Ciſtertians, founded in the Time of H. 2. uy 


Plimpton Abbey Ciſtertians, founded in the Time of E. 1, 0241 


Taveſtock Abbey Benedictines, founded in the Year 961 0902 
Exon Priory Clun. founded in the Time of H. 1. 0502 


Abbotſbur y Benedictines, founded about the Year 1016. 0390 
Middleton Abbey Benediflines, founded by King Etbelſton. 0538 
Tarrent Abbey Ciftertians, founded by H. 3. 0214 
Shafton Abbey Benedictines, founded in the Year 941. 1166 
Cerne Abbey Benedictines, founded in the Time of King 
Edgar. we 


 Sherburn Abbey Benedifines, founded about the Year 470. 0682 


Saint Cuthbert Abbey Benedictines, founded about 7 66 


Year 842. 
Tinmouth Priory Benedictines, founded 


dt Ld 


Berking Abbey Benedi&ines, founded in the Year 680. 0862 
Serarkid Langthorn Abbey Ciſtertians, founded in 1135. 0511 
Waltham Abbey Canons of St. Auftin, about 1060. 0900 
Walden Abbey Benedictines, founded in the Year 1136. 0372 
St. Ofwith Abbey Canons of st. Auſtin, founded in 1120, 0677 
Colchefier Abbey Canons of St. Auſtin, in the Time of H. 1. 0523 
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| Wherwell Abbey BenediSines, founded in the Time of : 


Ledis Priory Canons of St. Auſtin, founded in the wept 6 
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531 


* 


J. 
Briſtol Abbey Canons of St. Auſtin, founded about the 30 
Time of Henry 1. 28 


Hayles Abbey Ciſtertians, founded in the Year 1246. OJ 57 
Winchcomb Abbey Benedict. founded in the Year 787. oy 59 
Tewkſbury Abbey Benedict. founded in the Year 715. 1598 
Cirenceſter Abbey Canons of St. Auſtin, founded in the 
Time of H. x. 8 TE. OY - 
Kingſwood Abbey Ciftertians, founded in the Year 1139. 0244 
Glouceſter Abbey Benedict. founded in the Year 680. 1946 
Lanthony Priory juxta Glouceſler Canons of St. Auſtin, ; g 
founded in the Year 1136. 5 £064 


105 


St. Swithens Winten Abbey Benedi##. founded in the 8 
Vear 634. 3 Sat 


Hyde Abbey Benedictines founded by King Alfrid. o865 


King Edgar. 9339 
Romſey Moniales Benedict. founded in the Year 907. 0393 
Twinham Priory Canons of St. Auſtin, founded ante 

1042, | 
Belloloco Abbey Ciſtertians, founded in the Year 1024. 0326 


0312 


Southwick Priory Canons of St. Auſtin, founded in Bo 
Time of H. 1. 237 


Tichfield Abbey Pramonſtratenſes, founded in the Time 
1 . 9 


St, Albans Abbey Benedictines, founded in the Year 755. 2102 


St, Neots Abbey Benedictines, founded about the Time) 
of Rt, | | 
Ramſey Abbey Benedictines, founded in the Year 969. 1716 


0241 


St. Auflin's prop. Cant. Abbey Benedictines, founded 


in 605, 


£1413 


0362 
1119. 
Rue this Abbey Clun. founded in the Year 1147, eo 286 
King Stephen. | 
Boxley Abbey Ciftertians, founded in the Year 1144. 0204. 
Roffen Abbey Benedictines, founded in the Year 600, - 0486 
Malling Abbey Benedictines, founded by King Edmund. 0218 


Dertford Abbey Canons of St. Auſtin founded 46 Ed. 6 50 
per ipſ. R. ' 


Whalley Abbey Ciftertians, founded in the Year 1172. 0321 


Leiceſter Abbey Canons of St. Auſtin, founded in 1143. 0951 
Croxden Abbey Premonſtrat, founded about the Time 


e 385 
Launda Abbey Canons of St. Auſtin, founded in the fo 9 
Time of V. Ruf I 
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Monaſte⸗ | | : WT | 2 3 1 | J. 5. d. 

ries, ee & 
Lincoln, kae St. Catb. Priory Gilbert. Sundel 1 in the "mA 3 5 oo 

| 05 MH; 2; © = 


Kirkſteed Abbey Ciftertians, founded in the Year 1139. 0286 02 07 
Reveſley Abbey Ciſtertians, founded in the Year 1 142. 02 87 02 0O4. 
Thornton Abbey Canons of St, Auſtin, founded in the ES 3556 

Year 1139. ny 7 
Barney Abbey Benedi&ines, founded in the Year 712. 0366 06 on 
Croyland Abbey Benedicł. founded in the Time of King gg. 

Ethelred, An. 716. : d 
Spalding Abbey Benedict. founded in the Vear 10 52. 0761 08 11 
Sempringham Abbey Gilbert, founded in the Year 1148, ( 


EK. Stephen. | —_ * * 
Epworth Moniales Cartbuſians, 10 ö R. 2. Funddt. 0237 15 02 
Lond and St, ohn Feruſal. Priory, founded in the Time of H. 1.7 | 
Mis. _ * IP Ac / 82385 12 08 
St. Barthol. Smithfield Canons of St, Auſtin, founded 1 in 1 30 
the Year 1102. | 3 1 : 
St, Mary Biſhopſgate Priory, founded in the Year 1157 0478 06 06 
. 1. 
Clltenwel Priory Beneai, founded in the Time of 8 . 
King Stephen. e 
London Minors Benedictines, founded in the Time of 853 318 o8 os 
Ed. 1. Es; 
Weſtminſter Abbey Benedict. founded in the Time of 
ang g . 
Sion Abbey Canons of St. Auſtin, founded by H. 5. 1731 o8 oo 
London, a Houſe of Carthufians, founded in the Time HE, oo 
of Ed. 1 we. ; + 
St. Clare without Aldgate Monial. founded in the Ver glig o8 os 
1292. . 
St, 720 Charter-houſe Carthufans, founded 3 in the i 0736 02 o/ | 
379. | | 
St. Joi Holiwell Monial. Nigr. founded i in the Year $0347 1 63 
St. Mary Eaft-Smithfield Abbey 0 fertians, founded, Re 
34 Ed. 3. _ 
Nerf. Thetford Abbey Clun. founded in the Year 1103. 0412 14 04 
Whymundham Abbey Benedict. founded in the Year 1139. 0211' 16 06 
Hulmo Abbey Benedict. founded by King Canutus. 0583 17 oo 
Weſtdreham Abbey Præmonſtratenſes, founded in the N 
Time of H. 2. F 
IWallngham Abbey Canons of St. Auſtin, founded about 3 
the Time of King Stephen. to 8321... . 
Caſtle- Acre Abbey Clun. founded in the Year 1090. 03006 11 04 
„ Abbey Clan, founded in the Time of "— 1 
Rufus. 


1 2 * Pax Abbey Benedict. founded per Ree, 1721 14 00 


e Abbey Ciſtertians, founded 3 in the Year 1143 . 0286 11 08 
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St. Andrews Priory 
Sulby Abbey Præmonſtratenſes, 
King Stephen, 


Lenton Priory Clan. founded in the Time of E. 11 

Thurgarton Priory Canons of St. Auſtin, founded i in the 

_ Time of: I. is - 

Welbeck Abbey Canons of St. Alu, founded in the 
Time of King Stepben. 

Warſop Priory Canons of St. Auſtin. Fundat. 

Bella Valla Priory Carth. F. Circa 16 Ed. 3. 

Newſfteed Priory Denon: of St. Afton, Hoe in the 
Time of Ed. 3. 


Clun. founded in the Year 1067. 


fou nded in the Time T1 


— 


Theſe two laſt are under Value i in Mr. Deut but thus Sor Speed. 


Tinmouth, a Cell to St. Albans, a Nunnery. 


Godftow Abbey BenediSines, founded in the Time of 
King Stephen. 

Eyneſham Abbey Benedictinei, founded by * Ethel- 
dred. 

Ojney Abbey Canons of St. Auſtin, founded i in the Time 


ot: N. 1, 
Thama Abbey Ciftertians, founded in the Time of H. I. 


Oxford Priory, per Speed, fund. ante Conqu. 
Daren per eundem, * Canons of St. Auf, found- 


ed 635. 
Haghmond Abbey Canons of St. Alu, founded in the 


Year 1100, 


Lilleſhull Abbey Canons of St. Aubin, E. fer A. d'El- 
fireda, R. Mercia.” 


Wigmore Abbey Canons of St, Auſtin, founded in the 


Year 1172, per Speed. | 
Menlock Priory, Clun. founded in the Vear 1 187 , vel 


antea. 


Salop Abbey Canons of St; Auſtin, founded in the Year 


108, per Speed. 
Hales Owen Abbey Pramonfiratenſes founded i in the Time 


of King fobn, 


Glaſſenbury Abbey Benedict. founded about the a a 300. 
Brewton Abbey Canons of St. Auftin, founded about the 


Time of the Conqueror, 
Henton Priory Carthufians, founded in the Time of H. 3. 
Witham Priory Carthufians, founded by H. 2. 
Taunton Priory Canons of St. Auſtin, founded in the 

Time of H. 1. 

Bathon Abbey Benedict. founded in the Time of H. 3. 
Keyneſham Abbey Canons of St. Auſtin, founded in the 


Time of H. 1. 
 Michelney Abbey. Benedictines, founded in the Vear 740. 


Buckland * Ciftertians, founded in the Time of E. 1, 0223 
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Warn, 


Wilts. 


Delo Cres hey G zarten, 85 founded. in. 2 Year? IG 
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i 1153. 0227 


Burton ſup. Trent Abbey Benedictines, founded in . 267 


Time of Eadred. 
Croxden Abbey Ciſtertians, Cont. F e 


st. Edmundſbury Abbey. Benodictines, founded in che 


Year 1020. 1600 


Butley Abbey Canons of St. Auſtin, en in bebe, 18 


Year 1171. 


Sibeton Abbey Ciftertians, founded in the Year 11 50. oa 


TIxworth Priory Canons of dt, OT, urn in 078 280 


Time of the Conqueſt. 8 


Merton Priory Canons of St. Auſtin, founded in the g. 

Year 1414, in the Time of H. 1. . 890 957 
Shene Priory Carthufans, founded in the Year 1434-07797 
Chertſey Abbey Benedict ines, founded 1 in the Year 666. 0952 


Newark, Priory. | 0250. 
St. Mary Overs Abbey Canons of St. Auſtin, founded 
„ 9684 
Bermondſey a Canons of St, Auſtin, ee 
5 a: 11. 
Laws Abbey of Chun. founded in "ls Time of ile 
Reſts 0920 
Roberts-Bridge Abli 0 Gi ET, founded in the Time of 


FF. a. fo 8 
Battaile Abbey Black Monks, founded 1066. | o at 


Combe Abbey C hertions, 1 in the Time 0 King 


Stephen. $0311 Ik 


Kenelworth Abbey Canons of St. Auftin founded in the Go 0538 


Time of H. h 
Meryval Abbey Ciſtertians, PEP in the Year 3 02 54 
Nunenton Monat Benedicbines, founded in the Time 0 LH 


N. . 9543. 


Malmſbury Abbey Benedictines, founded about the Year 
670. 

Bradenflock Priory Canons of St. Auſtin, founded in 

the Time of the Conqueror. 


$0803 


Eaington Priory Canons of Ot, Auſtin, founded nfo, 442 


2, 
* Abbey Benedictines, founded in 1 171. 0494. 
Wilton Abbey Benedictines, founded in the Time of King 0601 

Etbelwolpb. 
Fairely, a Cell to Lewis, per Speed, founded in the 
Year 1125, Clun. ag 


Laycock Abbey Canons { of St. Auſtin, founded in hee. 203 


Year 12 ID per Speed. 
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Malverne Able Benedifines, 


1083. 


founded in a Year 


Perſhore Abbey Ciftertians, founded in the Year 


Hales Owen Abbey Præmonſtratenſes, fou nded in the 
Time of King Jahn. Pn RY 


004.3 


Bordefly Abbey Ciftertians, founded in the Year 11 38. 0388 


St, Mary Eborum Abbey 


Benedictines, founded in the 


Second Year of Will. Rufus. be 


Selby Abbey Benedifines, tounded in the Time of the 2. 
Conqueror. * 


Kirkſtal Abbey Ciſtertians, founded in the Year 1 147. 0329 
De Rupe Abbey Ciftertians, founded in the Year 1147. 0224 


_ 00 Abbey Clun, fou nded about the oY 

11 

Noſiel Abbey Canons of St. Auſtin, founded in the 
Time of H. 1. £ 

Pomfrait Abbey Clun. founded in the Time of the 
Conqueror. c 

Gisbourne Abbey Canons of St. Auſtin, founded in the 
Time of King Stephen. 8 

Whitby Abbey Benedictines, founded in the Time of 1 


Conqueror. 


Montegratiæ Abbey Carthuf. founded about the "Iv 0323 
1396. ; 


Newburge Priory Canons of St. Auſtrn, founded in the 6 
| Year 1145. 9397 


Belland Abbey Ciſtertians, founded in the Year 1134. 0238 


t 
Melſa Abbey Ciſtertians, founded in the Vow 1136. 0299 
Brilington Canons of St. Auſtin, es in the Time ; 
of H. 1. 547 
Walton Abbey Gilbertines, founded i in the Time of King@ 60 
Stephen. 85 80 3 
Bolton in Craven, Priory, Canons of St. Auſtin, founded f C212 
in H. 1. 
Rival Abbey Ci Rertians, founded in the Year 1132. = 
TFerval Albey Ciftertians, founded in the Time If 
King Szephen. 
Furnes Abbey Ciftertians, founded in the Year 1127. o80 5 
De Fontibus Ciſtertians, founded in the Year 1132. 0998 
Warter Priory, Canons of St. Auſtin, founded in H. 1. 0221 
Richal, per Speed. - 0351 
Old Maulton Abbey, founded in the Time of King g,. 
Stephen, per Speed. 9257 
St. Michael near Hull Carthuſh fans, founded in the Year 831 
1377. 


Valle De Sancta Cruce com. Denbigh e founded 
in the of Ed. 1. 


Kirkham Abbey Canons of St. Auſtin, founded in ego 269 


0214 


Po 308 
Eveſham Abbey Benedifines, in the Time of Offee. 1183 
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The Clorgy-Mav'r Law:'Or, Cap, 


Monaſte⸗ 
ries, 


Not all the 
Monaſteries 
under Value 
diſſolved by 


3 © 6 4. 
Strata Flrida Cardiganſhire Ci G ertians, or mans found- 8. 226 06 o0 


ed in the Time of the Conqueror. 


Note, That in the Valuations aforeſaid, all Halfpence and F N 
are rejected. | 

And here we are alſo to take Notice, that not all the Monaſteries, 
Priories, and other Religious Houſes, which were not above the clear 
yearly Value of two Hundred Pounds per Annum, were diſſolved by the 


27 H. 8, but Statute of 27 H. 8. cap. 28, although they might have been, but ſome of 


ſome by Stat 
N 


Where the 


Land of leſ- 
fer Monaſte- 


them by this Statute 31 E. 8, and the Reaſon is, becauſe there was a 
Proviſo in Statute 27 H. 8, (which is left out of the Statute in the 
Book of the Statutes at large) that notwithſtanding that Act, the King 
might: by his Letters Patent under the Great Seal of England, continue 
any of the ſaid Monaſteries, Therefore ſuch of them as were continued 
by the King's Letters Patent, are not to be looked upon as diſſolved by 
Statute 27 H. 8; but by Statute 31 H. 8, and the Lands belonging to 
them that were held Tithe-free before their Diſſolution, remain fo by 
the Force of the aforeſaid Clauſe in the Statute of 31 H. 8. So was it 
adjudged in the Exchequer- Chamber betwixt Walklute Farmer of the 
Rectory of Uttoxater in the County of Stafford, and Wilham Owner 
of a Farm there, formerly belonging to the Abbey of Croxden, a ſmall 
Abbey of the Ciftertian Order, which Wilſbam ſhewed to be continued 
by Letters Patent, and not diſſolved but by Statute 31 H. 8. Parſons 
Counſellor, Part 2. cap. 11. fol. 335. 

But we are not from hence to colle&, that ſuch Land which did 
belong to the leſſer Monaſteries diſſolved by Statute 27 H. 8, and there- 


ries were gi- by then held Tithe-free, being after the Diſſolution thereof given to ſome 


ven to the 
greater. 


What Land 


other greater Monaſteries that were not diſſolved; but by Statute 31 H. 8, 
ſhall be now held free from paying Tithe, by Force of the diſcharging 
Clauſe in Statute 31 H. 8; for upon the Diſſolution of the Corporations 
to which firſt they belonged, they immediately became Tithable, and ſo 
could not be held by the greater Abbies more free than the King their 
Donor had them; and by Conſequence though they came the ſecond 
Time to the King by 31 H, 8; yet they came to him as the Abbey held 
them, v/2, ſubje& to Tithes, and the Clauſe of Diſcharge therein doth 
not extend to them, Hill. 15 Fac. Wright v. Gerrard, &c. Hobart 
307, ſame Caſe, Jones, p. 2, and 2 "Croke 607. . 
Nor muſt we underſtand, that all the other Lands that did belong 


of the great- Unto the greater Monaſteries diſſolved by the 31 H. 8, or of the leſſer 


er Mona- 
ſteries, Q. 
are diſcharg- 
ed. 


Thoſe abſo- 
lutely diſ- 


Monaſteries continued by the King's Letters Patent, and fo alſo dif- 
ſolved by the ſame Statute, are diſcharged from the Payment of Tithes, 
but only ſuch of them as were held diſcharged by the Religious Per- 
ſons that did injoy them before the Diſſolution; and of theſe, ſome were 
held abſolutely diſcharged, others diſcharged only whilſt they did remain 
in the actual Occupation and Manurance of the Owners thereof. 

Thoſe that were held abſolutely diſcharged, were ſuch as were diſ- 
charged originally, either by Compoſition real, or by Bulls, or Grants 


charged us to of the Pope for this or that Manor or Parcel of Land, or for this or 


this or that 


Land, or this that Sort of Tithe only ; therefore when a Parſon ſued for the Tithe 


or that Sort 
of Tithe, 


of Hay and Grain of the Demeans of a Manor within a Pariſh, of which 
the Dean and Chapter of P. after the Diſſolution of the Monaſteries were 
Owners, in regard that within the Time whereof the Memory of Man 


was not to the Contrary) before the Diſſolution, and at the Time of the 
Es | Diſſolution 


Cap. 48. /he Complete Incumbent. C37 6s [ 
Diſſolution of the Abbey to which the Manor, Cc. formerly did belong, Wonaſte- bt 
no ſuch Tithes, but only other Tithes, as Wool, Lamb, Ce. were paid me 
by the Farmers by Leaſe or at Will, being Lay Perſons : It was faid _ 
the Juſtices and Clerks of the Court, that Prohibitions in this Caſe upon 
the Statute 31 H. 8, by Virtue of the Word [ Diſcharged | were very ordi- 
nary. Paſch. 18 Ehiz. Dyer 349. e we: 

And thoſe Lands that were free in either Reſpect, that is, ſo that no As to thoſe 
Tithes ſhall be paid of the Lands, or that none ſhall be paid of this w RT 

or that Sort of Tithe, are ſaid to be abſolutely freed; for that the "Me 

A Freedom extends not only to the Owner, but alſo to his Farmers, Tenants 

= and Occupiers under him; yet not all that receive any Profits from the 

I Lands belonging to a Manor freed as aforeſaid, . ſhall be underſtood to be 
Farmers, Tenants or Occupiers; for if one or more Perſons have Liber- 
tatem falcaudi, to make Hay only, or alſo to put their Cattle on Lands 
that belong to ſuch Manor, as appendant to their Houſes, Ce. they are 
but Commoners, and not Farmers or Occupiers, becauſe what is taken, 
is taken as a Profit apprender ; therefore if a Preſcription was, that the 
Abbot, his Farmers, Tenants and Occupiers ſhould be diſcharged of 
Tithes of the Lands where ſuch Commoners had ſuch Privileges, it ſhall 
not be extended to them. Trin. 12 Fac, Suckerman and Coates v. Sir 
Henry Warner, 2 Bulſt. 248, ſame Caſe, 1 Roll's Rep. 53. Theſe Titles 
of Diſcharge were indeed by Time for the moſt part loſt, and ran out into 
Preſcriptions, and from hence all other Preſcriptions De non Decimando 
are ſuppoſed to have their Beginning; ſo that it is needleſs, when a Diſ- 
charge is to be ſhewed, to ſet forth other Original thereof, than that 
they were diſcharged by Preſcription, or that they were held by ſuch 
Monaſteries diſſolved by 31 H. 8, Time whereof, &c. free from the 
Payment of Tithes, for it ſhall be preſumed that it was by lawful Means, | 
Mich. 32 & 33 Eliz, B. R. Naſh v. Mollins, 1 Leon. 241; yet in a Declaration. 
Declaration upon a Prohibition, the Plaintiff ought to ſhew, not only 
that the Abbot held the Land diſcharged at the Time of the Diſſolution, 
but alſo how he held it diſcharged ; for the Statute 31 H. 8. faith, in as 
large and ample Manner as the Abbot held, &c. and the Statute pincheth 
upon that; beſides, ſuch a Claim of Diſcharge of Tithes is contrary to 
common Right, therefore ſhall be taken ſtrictly ; by Hobart, Hutton and 
Winch, contra Warburton, Yet to ſay that the Lands were held Tithe- 
free, Time whereof, &c. may be ſufficient. Hill. 15 Fac. C. B. Slade | Wo 
v. Drake, Ney 97. Mich. 18 Fac. ſame Caſe, Jones, p. 6, and Hob. .* 
295, and a Diſcharge by Compoſition, Bull or Grant, cannot otherwiſe . 7 
be made to appear but by Preſcription, and appearing by Preſcription, as | | 
to Lands given by 31 H. 8, it ſhall be allowed at this Day. Mich. | > 
11 Car. B. R. Sydown v. Holm, Fones 368. And it is ſaid, that if an 5 5 7 
Abbot or Prior were ſeiſed of Land diſcharged of Tithe, he that now 2 
is Farmer of ſuch Land, ſhall be admitted to preſcribe in Non Decimando Preſcription 4 | 

by the Statute of 2 Ed. 6, which wills, that none pay Tithes otherways '7 3 _ | = 
than they were paid Forty Years before; but in no other Caſe ſhall a 2 Fa. Pg 1 

Man preſcribe in Non Decimando, but only in Modo Decimandi. Mich. | 
27 C 28 Elix. Branch's Cale, Moor 219. 

But it is to be noted, That no Abbot or Prior could make any ſuch Limitation of 
Preſcription that was not founded before the Time of Memory, that fp ee 
is, before the firſt Year of R. 1, or the Year 1120, which is the Time Law. 
of Limitation of all Preſcriptions at the, Common Law. 2 Roll's Abr. 

269, and Paſcb. 18 Car. 2. B. R. Allen v. Pory, 3 Keb. 45. Mich. 

25 Car. 2. Foſſet v. Franklin, 3 2 7s and Raym. 225. 
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. The Clergy-Mans Law: Or, Cap. 48. 
Monaſte Note alſo, That it hath been enacted as foiloweth: Item, Foz as 
much as our Lo2d the King, upon grievous Complaint made to him 
2 H. 4. e. 4. in this Parliament, hath perceived that the Religious Wen of the 
And par- Ozder of Ciſteaux in the Realm of England, have purchaſed certain 
" © be dil. Bulls to be quit and diſcharged to pay the Tithes of their Lands, 

charged of Tenements and Poſſefſions, let to Farm, oz manured oz occupied by 

OR other Perſons than by themſelves, in great Pꝛejudice and Deroga⸗ 

tion of the Liberty of poly Church, and of many Liege People of 

the Realm: Dur Lozd the Ring willing thereupon to ozdain Re- 
medy, by the Advice and Aﬀent of the Lozds Spiritual and Tem- 

pozal, and at the Inſtance and Requeſt of the laid Commons, hath 

oꝛdained and eſtabliſhed, That the Religions Perſons of the Ozder 

of Ciſteaux ſhall ſtand in the Eſtate that they were befoze the Time 

of ſuch Bulls purchaſed. And that as well they of the ſaid Ozder, 

as all other Religious and Seculars, of what Eſtate oz Condition 

they be, which do put the ſaid Bulls in Execution, oz from hence- 

kozth do purchaſe other ſich Bulls of new, oz by Colour of the ſame 

Bulls purchaſed, . oz to be pttrchaſed, do take Advantage in any 

Menner: That P2oceſs ſhall be made againſt them, and every of 

The like by thei by Garniſyhment of Two Months by Urit of Præmunire Facias : 

7 H 4. e. s. And if-they make Default, oz be attaintev, then they ſhall incur the 

| Pains and Fozkeitures contained in the Statute of Pꝛoviſozs, 

made the Thirteenth Year of the ſaid King Richard, 2 H. 4. cap. 4. 

It hath alſo been enacted, That no Perſon, Religious no2 Secular, 

of what Eſtate 02 Condition that he be, by Colour of any Bulls 
containing ſuch Pzivileges, to be diſcharged of Diſmes pertaining to 

_. Pariſh Churches, Pꝛebends, Hoſpitals, 02 Uicarages, purchaſed 

bekoze the Firſt Year of King Richard the Second after the Con- 
queſt, oz ſithence not executed, ſhall put in Execution any ſuch 

Bulls fo purchaſed, oz any ſuch Bulls to be purchaſed in Time to 

come, And if any ſuch Religious oz Secular Perſon, of what 

Eſtate oz Condition he be, from hencefo2th by Colour of ſich Bulls 

do trouble any Perſon of holy Church, P2ebendaries, Wardens of 

Poſpitals, o2 Uicars, ſo that they cannot take oz injoy the Diſmes 

due oz pertaining to them of their ſaid Benefices, that then ſuch 

Diſturbers ſhall incur like P2oceſs and Pain as is oꝛdained by the 

Statute made againſt them of the Ozder of Ciſteaux, in the Second 


Pear of the Reign of our ſafd Lozd the King that now is. 7 H. 4. 
Conſequence cap, 6, By which Statute it appears, that as the Lands of Churches 


— — 5 sta- founded ſince the Time of the Firſt of R. 1. as aforeſaid, cannot plead 
Preſcription for an abſolute Diſcharge of Tithes; ſo neither by reaſon of 
this Statute can any Pope's Bulls purchaſed before the making thereof, or 
after, be pleaded as a Ground of an abſolute Diſcharge, viz. not only for 
the Owners whilſt occupied by themſelves, but alſo for their Farmers, 
Tenants or Occupiers, whether the Eſtate was belonging to any Religious 
Perſons, or did, or at this Day doth belong to any of the Secular Clergy; 
yet I ſuppoſe that a real Compoſition, if it can be ſhewed, may be a 
ſufficient Diſcharge, that is, if it was made ſince this Statute, or ſince the 

| Time of Limitation of Preſcriptions, provided that it was alſo made be- 
| fore Statute 1 Eliz. where the Tithes did belong to a Biſhop, or before 
Statute 13 Eliz. where they did belong to any College, Dean, Dean and 
Chapter, Archdeacon, Prebend, Parſon, Vicar, &c, | 
Though a Preſcription De Non Decimando, without the Aid of an A& 
of Parliament periſheth when a Corporation is diſſolved, and the Lands 
3 come 
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come to a Lay-hand; yet by reaſon of the aforeſaid Clauſe in the 31 H. 8. Monaſte- 
and the favourable Interpretation thereof, Preſcription is of that Force, d 
that where any of the Lands belonging to the Monaſteries diſſolved by Where a Mo- 
the 31 H. 8. were in the Pariſhes whoſe Churches were appropriated to 9 

any of the ſaid Monaſteries, ſo that the ſaid Monaſtery was ſeiſed both of Lands and 


of the ſaid Lands and Rectory Simul & Semel, Time out of Mind, and Rectory Si. 


aid no Tithes within the Memory of Man for the Lands, ſuch Lands _ TO 


ſhall be diſcharged from the Payment of Tithes by ſuch perpetual Unity 

of Poſſeſſion, as was adjudged Mich. 34 & 35 Ehz. Knightly v. Spencer, 

and Hill. 24 Eliz. Roſe v. Gurling, both vouched Trin. 38 Hlix. B. R. 

in The Archbiſhop of Canterbury's Caſe, 2 Coke 47, 48. Mich. 40-& 41 

Eliz. Benton v. Trot, Moor 528, where alſo tis ſaid to be ſo adjudged in 

Green and Boſkin's Caſe, Mich. 30 Elix.  Prowſe's Caſe, 4 Leon. 47. 
However, if in this Caſe of Unity, the Farmers of the Demeſni:s had paid 

Tithes, &c. to the Abbot, &c. when uſed by their Farmers at Will, for 

Years or Life, then the Intendment of the Law, by reaſon of the ſaid 

Unity of Poſſeſſion, (which ought to be Time out of Mind, &c.) that 

the Land was diſcharged of the Payment of Tithes, will not hold place. 

Mich, 4 Car. B. R. Brondhead v. Lewis, Jones 412; therefore, if an 

Abbot had made a Leaſe for Years a Year before the Diſſolution, although 

that the Leaſe was made void by the Statute, yet this Leaſe ſhall deſtroy 

the Unity of Poſſeſſion, ſo that it may not be pleaded in Diſcharge of 

the Tithes ; but otherwiſe it would have been, if there had been an ab- 

ſolute Nullity of the Leaſe ab initio without a conſequent Statute to make 

it void. Hill. 11 Fac. B. R. Arnold v. Bidgood, per Cur, 2 Bulſt. 67. 

And ſo Popham ſaid, that Unity in Eſtate, and not in Occupation of the Where Unity 
Land and Rectory at the Day of the Diſſolution by the Abbot, is not a 15 8 
Diſcharge of the Tithes within the Statute, no not tho' the Land was in pation, is no 
Leaſe but for one Year at the Time of the Diſſolution, and though there Diſcharge. 
had been an Unity of Poſſeſſion, Time whereof, Cc. until the kit Year, 

or other ſhort Time before the Diſſolution, Mich. 40 & 41 Eliz. Ben- 

ton v. Trot, Moor 528. Mich. 39 & 40 Eliz. Button v. Long, 3 Croke 

584. And accordingly, when the Caſe was, that an Abbot and his Pre- 

deceſſors had been ſeiſed of a Rectory, and of Land within the ſame 

Pariſh, Time whereof, &c. until the Twenty-fixth Year of H. 8. at | 
which Time the Abbot made a Leaſe of the Land for Sixty Years, Part of Tithes 
and by that Leaſe demiſed all Tithes renewing, c. upon the ſaid Lands, Gictarged | 
diz. Hay, Corn, Cc. reddendo perinde certain Corn Rent, and by the and par re. 
fame Indenture it was covenanted, that the Leſſee ſhall not ſet forth the ſerved, &c. 
Tithes of the Hay and Corn to the Leſſor and his Succeſſors, but that the 
Leſſee, his Executors and Aſſigns, ſhall ſet forth Tithe of Wool and 

Lamb to the Leſſor, &c. and ſmall Tithe to the Vicar, c. And after, 

viz, the 31 H. 8. the Abbey was diſſolved, and in the ſame Year was the 

Statute made, WUhich enafs, That the Purchaſer ſhall hold it dil⸗ 

charged in the ſame Manner as it was in the Hands of Abbots, 

&c. in this Caſe it was adjudged, when the Lands and the Tithes had 

ſeveral Proprietors, that this Unity of Poſſeſſion with the other Circum- 

ſtances, ſhall not diſcharge the Land from the Payment of Tithes; for 

there is a Demiſe of the Land, and of the Tithes alſo, which argues that 

they were due and payable in themſelves ; Secondly, Here is a Proviſion 

for the Payment of other Tithes ; *Thirdly, Here is a Covenant, that the 

Tithes leaſed ſhall not be ſet forth; Fourthly, It is found that Lamb and 

Wool were paid in Kind, and a Payment of Part of the Tithes is a Seifin 

of all; from which it follows, that the Land had never been diſcharged 
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The Clergy-Þ Man's Law: Or, Gap, 48. 


Monalte- 
ries, 


If the Leaſe 
expired be- 
fore the Diſ- 
ſolution, &c. 


by ey ee and ſo that 8 the Tithes of Gon and Hay . 
were not paid during the Unity, yet becauſe they were paid ſome Time 
before the Diſſolution, by Right they were 1 Mich. 5 Jac. B. R. 


Dobitſt v. Curteen, 2 Groke 452. 
80 if Tithes were not paid in Time of Memory by a Houſe of Re- 


ligion, and they leaſe the Land for Years, and receive Tithes of their 
Leſſee, the Leaſe expires two Years before the Diſſolution of the ſame 
Houſe, the King ſhall not be diſcharged of the Payment of Tithes by 


the Statute of 31 H. 8. by Coke and Walmfly againſt Warburton and 


When a ge- 
neral Allega- 
tion is ſuffi- 
cient upon 
Unity of 
Poſſeſſion. 


Defendant 


confeſſed the 
Unity of Poſ- 
ſeſſion, and 
pleaded to the 
Foundation. 


Foſter, Yin. g Jac. Priddle v. Napper, 2 Brownl. and Gouldſh, 26. 
And if the Farmers have paid Tithes before the Statute, the ſame may be 
pleaded, and Iſſue thereupon may be taken; but if the Lands were always 
occupied by the Abbots, or demiſed over, and no Tithes paid before the 
| faid Statute, the Land is diſcharged of the Payment of Tithes. Grevil 
and Trett's Caſe touched in The Archbiſhop of Canterbury's Caſe, 2 Coke 
48. Priddle v. Napper, 11 Coke 14. Slade v. Drake, Hob. 29 8. And 
if Land that was diſcharged by Unity of Poſſeſſion, came to 1 King 
by 31 H. 8. then by Force of the ſaid Branch of Diſcharge of the Pay- 
ment of Tithes, a general Allegation, that ſuch Prior, &c. held the Land 
at the Time of the Diſſolution of the faid Priory, diſcharged of the 
Payment. of Tithes without ſhewing how, is ſufficient. The Archviſhop 

of Canterbury's Caſe, 2 Coke 48, ſame Caſe, Moor 420, Yet it fath 
been held, that if an Unity of Poſſeſſion by Way of Diſcharge be alledg- 
ed generally, without ſhewing how, or adding, that it was perpetual, it 
is not ſufficient. Mich. 15 Fac. Slade v. Drake, Hob. 298. Mich. 10 Fac. 
 Priddle and Napper's Caſe, 1 I Coke 14. and by Gaudy againſt Popham 
and Fenner, Mich. 37 & 38 Eli. Green v. Boſwin, Moor 420, but in 
Pri dale and Napper's Caſe, 11 Coke 14, it was aſked, what if an Appro- 
priation was made in Time of Ed. 4. H. 6. H. 4. R. 2. Ed. 3. &c. and 
yet in Law within Time of Memory, an Unity had continued from the 
Time of the Appropriation, until the Diſſolution, and Tithes were never 
paid by the Abbots, Sc. or their Farmers, thoold not the Statute extend 
to theſe Caſes? And it was anſwered, No, upon the Point of Unity, for if 
he will have Aid of the Act of 31 H. 8. the Unity, as hath been aid, 

ought to be perpetual. But in ſuch Caſe there may be alledged the Branch 
of the Act of 31 H. 8. concerning the Diſcharge of the Payment of Tithes, 

Sc. that the Abbots, &c. Time out Mind, Sc. until the Diſſolution, have 
held the Land diſcharged of Tithes, (as he may well preſcribe by the Com- 
mon Law) and give ſuch Evidence, that may prove it; and ſo if in Truth 
the Land be diſcharged, he hath ſufficient Remedy to relieve himſelf ; 

but if the Abbey, or Priory, &c. were founded within Time of Memory, 

there he cannot preſcribe at all. Mich. 10 Fac. Priddle and _ 
Caſe, 11 Coke 14./ See Engliſh and Fones's Caſe, 2 Keb. 459. 

So when Unity of Poſſeſſion, Time whereof, Sc. was ſuggeſted, i 

order to obtain a Prohibition to ſtay a Suit for Tithes, the 1 i 
pleaded that the Abbey to which, &c. was founded 5 Ed. 1. (which is 
within the Time of Memory,) and confeſſed the Unity from the Foun- 
dation; per Cur, this Plea in Bar was good to avoid the Unity, and that 
it was not needful to traverſe the Preſcription ; for the Shewing the Foun- 
dation of the Abbey to be after the Time of Memory, is a ſufficient Con- 
feſſing and Avoiding. But if the Defendant incounter the Suggeſtion of 
perpetual Unity, and will ſhew how that the Demeſnes, before the Statute, 

and in the Time of the Abbey, were in the Hands of F armers, Ge. 


there he ought to traverſe the Preſcription. For although the Poſſeſſion 
was 
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was chargeable in other Hands, yet as to the Fee-/imple which remains in Monaſte⸗ 


the Abbot, it is a Diſcharge in Right. Hill. 45 Eli. B. R. Gibſon 


v. Holcraft, Nelv. 3 1. And accordingly in this Caſe, the Defendant tra- 


verſed the Unity at the Time of the Diſſolution, and thereupon the Plain- 
tiff demurring, Fenner and Clinch (the other juſtices being abſent) held 
the Traverſe to be good: But if the Diſcharge had been pleaded generally 


by Preſcription, and not by reaſon of Unity, then the Preſcription ought Preſeription 
to have been anſwered, and not the Unity; and it was ſaid, that, Tr. * traver- 


ries, 


34 Eliz. betwixt Calmady and Wyther, it was ſo ruled, wherefore it was 


adjourned. Mich. 39 & 40 Eliz. B. R. Button v. Long, 3 Croke 584. 


Neither will Preſcription De Non Solvendo in the Caſe of Unity avail If the Union 
any Thing, if the Union was not juſt, for if the Abbots, Cc. have held = not Juſt, 


by Abuſe and Wrong, Time out of Mind, &c. the fame is no Unity 
within the Statute. Mich. 10 Fac. Priddle and Napper's Caſe, 11 Co. 


14. b. - Paſch. 5 Eliz, Moor 46. So if the Abbot did hold the Lands 


and Tithes in ſeveral Rights ; therefore when the Caſe was, that an Abbot 


had a Manor within the Pariſh of D. and a Compoſition was made be- 


twixt the Parſon of D. and the ſaid Abbot, that the Parſon ſhould have 
Yearly, certain Loads of Wood out of thirty Acres of the ſaid Manor, for 
and in Recompence of all the Tithes of Wood there, afterwards the Par- 
ſonage was appropriated to the ſaid Abbot, and then the Houſe was diſ- 
ſolved, and the Manor granted to one, and the Rectory to another; it 
was holden that the Portion of Tithes was revived, for he had them, 
(Til. the Manor and the Tithes) in ſeveral Rights; and Manwood Chief 
Baron, and Periam Juſtice, to whom a Caſe depending in the Chancery 
was referred concerning the Diſcharge of Tithes, by Unity of Poſſeſſion, 
delivered their Opinions, that ſuch an Unity is not any Diſcharge within 
the ſaid Statute, Jin. 33 Elix. B. R. Kmnightly and Spencer's Caſe, 
1 Leon. 355. | 


So when the Caſe was, that an Abbot had a Parſonage appropriate * the 
itnes were | 


in D. which was diſcharged of Tithes, and afterwards the Abbot pur- 
chaſed Part of the Lands, ſo that the Tithes were ſuſpended during the 


the Hands of the King, in the zoth Year of H. 8, and afterwards the 
ſame Poſſeſſion was given to the King, by the Statute of 31 H. 8. as they 


were in the Hands of the Abbot, the Opinion of Mr. Plowden was, that 
the Lands ſo purchaſed by the Abbot before the Surrender, were not 
diſcharged of Tithes by the Statute, for that no Lands are diſcharged by 
the Statute, but ſuch Lands as were lawfully diſcharged in Right by Com- 

ofition, or other lawful Means; and the Lands in this Caſe were not diſ- 


ſuſpended 


during the 
Poſſeſſion of the Abbot, but after that, the Abbey was ſurrendred into Foſfilion of 


the Abbot, 
Sc. / 


charged in Right, but ſuſpended during the Poſſeſſion of the Abbot in his 


own Hands; and ſo he ſaid it is, when the Land is purchaſed by One, 
and the Parſonage by another, the Right of Tithes is renewed, and the 


Lands charged as before the Purchaſe of the Abbot; and ſo it had been 


adjudged. Mich. 17 Elix. B. R. Godbolt, p. 1. 


Alſo when upon a Prohibition the Surmiſe was, that the Land out Union no 


of which the Tithes were demanded, was Copyhold, Parcel of a Manor 


Diſcharge of 
the Tithes of 


of which a Prior was ſeiſed in Fee, and was alſo Parſon Imparſonee, and Copyhold. 


that by this Union the Tithes were extinct, it was held, that the Surmiſe 
was not good, for that the Union was no Diſcharge of Tithes of the 
Copyholders. Mich. 27 & 28 Eliz. Bruncher's Cale, Moor 219. And 
ſo Popham held in Benton and Trot's Caſe, Mich. 40 & 41 Elia. 
Moor 528, 
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Wonglte- 
held diſcharged from the Payment of Tithes, whilſt in the actual Occupa- 


ries. 


3 — - LO Apgar oe entre „ a wes. ts —— —ñ — —U — — — — — — — — 


Thoſe. Lands that before the Diſſolution, and to that Time, were 


Three Sorts tion and Manurance of the Owners thereof, and diſſolved by the Statute 


of Orders 
diſcharged 
from paying 
Tithes for 
Lands in 
their own 
Hande. 


Council of 
Lateran, a 
general Law 
in England, 
Er. 


of 31 H. 8. were the Lands held by thoſe of the Orders of the Ciſter- f 


tians, Hoſpitallers, and Præmonſtrans; for though in the Time of H. 2. 


and about the Year 11 50, Pope Adrian the Fourth reſtrained this Privi- 


lege to Three Orders, vig. the Ciſtertians, the Templers and Hoſpitallers; 


and after, Pope Clement the Third did, by his Bull, give the ſame Privi- 
lege to the Premonſtratenſes. See Drchen/on's Caſe, Hill. 1 Cor. Bend- 
hoes 164. Selden of Tithes 120. So that Four Orders were then ſo pri- 
vileged, yet the Templers being condemned for Hereſy, and diflolved in 
the 4 Ed. 2. there remained but Three of the aforeſaid Orders that were 
free from paying Tithes for the Lands in their own Hands, when the Sta- 
tute 31 H. 8. was made, and yet not all the Lands they had at that 
Time were ſo privileged ; for no Lands obtained by any of thoſe Orders 
after the Council of Lateran, which was in the Year of our Lord 1215, 
were freed from the Payment of Tithes whilſt manured by themſelves, and 


by conſequence no Lands belonging to the Abbies of thoſe Orders that 
were founded after that Council are diſcharged of the Payment of Tithes, 


either in the Owner, or in the Tenants Hands; for by that Council the 
Privilege was limited to ſach Lands, as thoſe Orders had at the Time of 

the Council. Se/den's Hiftory of Tithes 121. And it hath been held per 
Curiam, that the Council of Lateran, which thus freed theſe Orders 
from the Payment of Tithes, was a general Law received in England, and 
if Lands were diſcharged of Tithes by that Council, that no After-Cove- 
nant or Contract made by any Abbot to pay Tithes could diſpenſe with 
this Privilege, or make them liable to Tithes, for once diſcharged by this 

Council, and always diſcharged, this Council being as forcible as an At 


of Parliament which concludes all Parties: And the Court were alſo of 


Opinion, that if there were Agreement for Payment of Tithes before this 
Council, that yet the Council as a general Law, which includes all Mens 
Conſent, had diſſolved ſuch Agreement, Paſch. 1657, in Scaccar. Stave- 
ly v. Ullithorn, Hardres Rep. 101, nor were all the Houfes of thoſe Or- 
ders not ſurrendred or diſſolved by Statute 27 H. 8. diſſolved, or ſurren- 


: be poles of dred by Force of Statute 31 H. 8. for thoſe of the Hoſpital of St. John's 


were diſſol- 


of Jeruſalem were diſſolved by Statute 32 H. 8. c. 24, and not before, 


ved by 32 H. Hurry v. Boyes, Brownl. and Goldſb. 2. part 8, ſo their Lands not pri- 


8. e. 24. 


vileged from paying Tithes by Statute 31 H. 8. as will be ſhewed. But 
the Lands of ſuch of the Houſes of theſe Orders that were diſſolved by 
Statute 31 H. 8. ſhall be free from the Payment of Tithes, ſo far as 
they were free in the Hands of the Church-men, viz. whilſt they ſhall 
be in the Hands and Manurance of the Owners thereof; it is therefore 


neceſſary for the Party who pretends to have Advantage of this Privilege, 


expreſly to ſhew and aver, that the Lands are in his Hands and Manu- 
rance; for to ſay, that he is ſeiſed of the Land is not ſufficient, for he 
may he ſeiſed thereof, and yet another manure them. Hill. 1 Car. 
Dickenſon's Caſè, Bendloes 164, and Noy's Opinion in Sir Richard Weſton's 
Caſe, Bendloes 168, 169. And if the Lands of ſuch Orders ſo privileged 
were in Leaſe for Years at the Time of their Diflolution, and for certain 


Lay Owner Years before, yet the Lay- Owners ſince the Diſſolution ſhall hold them 
re the Diſ- 
ution. 


diſcharged whilſt manured by themſelves; for although the Farmer paid 
Tithes at the Time of the Diſſolution, yet as to the Abbot the Inheri- 
tance was then diſcharged of Tithes, and the King or his Patentee ſhall 
have and hold it diſcharged as the Abbot held it. Hill. 17 Fac. B. R. 

2 : Porter 


. 


oy PTS - þ 
———— nn. tn ld 


d ** * 


Cap. 48. The Complete Incumlent. 8 43 b 


Porter v. Bathurſt, 2 Croke 559, and Paſeh. 13 Car. 2. in Sb Monaſte⸗ 4 


Wilſon v. Reedman, Burton & al, Hardres 190. | = =_Y 8 1 
Vet when an Abbot having ſuch Privilege, had in the Time of Ed. 4. | 
made a Gift in Tail, though the Abbey was diflolved by the 31 H. 8. it 0 
was reſolved, that by the Clauſe of Diſcharge of Tithes in the aforeſaid = 
Statute,” the Donee and his Heirs ſhould not be diſcharged of Tithes, for where Donee 3 


the Statute diſchargeth none but as the Abbot was difcharged at the Time and his Heirs 
of Diſſolution; ſo that they muſt claim the Eſtate and Diſcharge under g * 
the Abbot ; but if by a common Recovery the Reverſion had been barred 
before or after the Statute, or if that the Land had returned to the Abbot, 
or King, before or after the Statute, the Caſe had been otherwiſe. Hill. 85 | \ 
4 Car, Farmer v. Sherman, Hetley 133, fame Caſe, Heb. 248. | 
Alſo whilſt the King's Title to ſuch Lands doth remain, ſo that they Where the 
be manured by his Farmers, or Tenants for Years, or at Will, no Tithe King's Far- 
ſhall be paid of them, although Tithes of them ſhould have been paid by nants 8 
the Farmers, or Tenants of the Abbots, or Priors that had them, and the charged. 
Reaſon given is, becauſe the King himſelf cannot manure them; but if 
the King having leaſed them, granteth over the Reverſion, or doth ell 
them, the Farmers ſhall pay Tithes ; by Manuood Chief Baron, 29 Eliz. 
in the Exchequer, the Counteſs of Linnox's Caſe, 2 Leon. 71, ſame Caſe, 
Owen, p. 56. But Tanfield Chief Baron ſaid, that the King's Tenants for 
Life or Years ſhall not be free in this Caſe, but only his Tenants at Will, 
Moor 915; and it was agreed per Curiam, that the King's Patentee is to 
be intended of the King's Farmers; not Patentees in Fee, for in the Caſe 
of the Foreſt. of Savernacle, it was agreed, that the King's Patentee ſhould 
pay Tithes, Paſch. 18 Car. 2. Bowls v. Atkins, 2 Keb. 29; ſo it is alſo 
ſaid in the Caſe of Compoſt v. Mich. 14 Car. 2. Hardres 315, that 
if the King alien any of the Lands whereof he is diſcharged of Tithes, 
his Patentee ſhall pay Tithes, and not only ſo, but the Preſcription is 
deſtroyed for ever, though the ſame Lands ſhould afterwards come in- 
to the King's Hands again by Eſcheat, or otherwiſe, however the Re- 
verſioner and King's Patentee and their Aſſigns ſhall have the ſame 
Privilege that the Abbot had, viz. to hold them free whilſt in his own 
Hands, and manured by him, and not let to, or manured by another, 
Paſch. 21 Fac. Stonehouſe v. Read, Bendlows 143. 

The next Statute after the 31 H. 8. for the Diſſolution of Religi- stat. 32 H. 5. 
ous Houſes, Sc. was 32 H. 8. c. 24, which was made on Purpoſe to <. 24: of whe 
diſſolve the Hoſpitals of St. John's of Jeruſalem in England and ITre- st. Fobn's of 
land, either for that (as ſome think) thoſe of this Order had Power to Zers/alem.. 
purchaſe, but not to ſurrender, or becauſe they were beyond Sea at 
this Time, and would not, nor could not be compelled to ſurrender, 
as other Religious Houſes did, whoſe Poſſeſſions therefore are at this 
Day held Tithe-free as the Spiritual Men held them, by Virtue of 31 _ 1 
H. 8. although ſurtendred after the Statute was made; and ſo would _ 
the Lands of the Hoſpital of St. John's of Feruſalem without doubt, Their Lands bY 
and the Templers Lands given to them by Stat. 17 Ed. 2. had they were not ſur: 1 
been ſurrendered as others were, and not diſſolved by ſpecial Act of rendred. 

Parliament, viz. 32 H. 8, upon which Occaſion great Doubt and Diſ- 

pute hath been, whether they ſhall be held Tithe-free by the King 

and his Patentee, as the Religious Corporations held them, vis. — 

whilſt they are manured by the Owners thereof. As to which, two 

Queſtions have been made, Firſt, whether by the Stat. 31 H. 8. the 

were diſcharged ; if not, if by Stat. 32 H. 8. I find that when the Caſe 

was, that the Prior of Saint John's of Feruſalem, &c. made a 2 2 
| | | | oy 


„„ 
— E 
K 


Ss i 


us, = . i. 7 — 2 by _ Ss <a 
* — "Y TTC 
— — = - 5 2 OTE „ CJ. 


J. Ü ³·¹1¹ ] ˙² nn DI IEG 
- 
- — 323 22 - - 
FFP —̃ ed ne ES | 
EL — — * 
. 


>> 


S 2 — 4 

— 32 * 
. SO 2 Ge - 

a _ * — A 1 1 

— r’ Rue ego oof fo. Ms 
— ou — 22 < 
> 00 og 8 — 
— 5 * 


1 = [ 
3 Wa WES, 41 - 
121 — Ld SO 


5 2 8 - 
TY 
PY e 


f 8 K n 4 
— bn dence 


Art ci eg 


| 4 
* - LOL „ 
. 
e 
* r * 8 
* "> 7 — > Co = * 
As SS TEC debt. 
<2 4 pn ey 
br — 


1 
1 
. © 


ol N "1 yo \ i , ARTE eee p 4 BN 
Pw abt; +444: or EH ER - 

a, 7 22 n * "fn 5 8 3 7 Ot — FY - 5 A N a =+., 4 
e PC Ee tro Sa 
— PZ r ͤ POOL TTY 2 — 
r e * : 2 —. K 2 2 — 
ä 8 EEO SS. ]ĩ—] pᷣ ¹¹ ³ůusu.. PSs WR 2 

_ — Vs. ee e e ee 8 
F. 2 — os * . N . 1 2 n * A, 
WE EB EIS . ³ ETS — "_ Ne HE, 3 . —— 
N . eee i 


* — 
82 8 n 
a C. Te ge 


1 -— © AS 2 oy 
2 N " N 
* — rr AER TY 
5 COTS n re % 
* N os r . „ 


6444 N The Che FI Law: „ Cap 48. 


MWonaſte- for Sis of a e two or three Years before the Diflblution, and 


Hub the Leſſee did pay Tithes to the Church of Rocheſter Proprietary, 


and after the Diſſolution, the King granted a Reverſion in as ample 
Manner as the Prior had the fame ; it was held in Chancery by the 
Lord Keeper, Sanders, Southeott and Dyer, upon Conſideration of 


a J in Stat. 31 H. 8. 6.443. that after the Lands came to the Hands of the 
e REVETIL- 
oner's Hands 


Reverſioner, they ſhall be diſcharged from the Payment of Tithes un- 
until, &c. til they be let out to others to farm. Trim, 10 Eli. Dyer 277. After 
this, upon a Suit for the Tithes of Lands formerly belonging to the 
Templers, and which came to the Crown by the Diſſolution of the 
Hoſpital of Saint John's of Feruſalem, as all the Lands formerly the 

Patentee of © Templers did among others, it was held, that the Patentee of ſuch 
2 Lands ſhould not crave the Privilege to be diſcharged from paying 
diſcharged. Tithes in reſpect thereof; for by the Common Law, a Lay Pcrſon was 
not capable of this Privilege. And if ſuch Lands had come to the 
_ King by the Relinquiſhment, or Diſſolution of any Monaſtery, the 

King ſhould not have had the Benefit of that Privilege until the Stat, 
of 31 H. 8. And by that Statute it is appointed, that all Monaſteries, 
Abbies, &c. which before had come, or afterwards ſhould come to the 
King by Suppreſſion, Surrender, Cc. the King ſhould have in ſuch 
Manner and Form, &c. and that he ſhould have them diſcharged from 
the Payment of Tithes, as the Abbots, Sc. ſo as the Makers of that 
-Law intended, that by the firſt Clauſe without the laſt, the King 
ſhould not hold them diſcharged ; therefore they added that Clauſe. But 
this Statute extends only to ſuch Poſſeſſions, which came to the King 
by Surrender, &c. and ſhould be veſted in him by Force of the ſaid 
Act, and doth not extend to Poſſeſſions which veſted in him by another 

Act of Parliament, according to the Rule taken in 2 Coke, fol. 46, in 
The Archbiſhop of Canterbury s Caſe. And theſe Lands were here given 
to the King, by a Special Act of Parliament, 32 H. 8, which hath 
the ſame Words in the firſt Clauſe as the Act of 31 H. 8, bath, but hath 
not the Second, therefore there is no Cauſe of holding them diſcharged 
from Tithes. And it was adjudged accordingly, and in the ſame Term 
a like Judgment was between the ſame Parties in a Prohibition upon 

a Demurrer, Hill. 2 Zac. B. R. Cornwallis v. Spurling, 2 Croke 57. 
Hill. 44 Eliz, Quarles v. Spurling, Moor 913, and in Urrey and 
Bowyer's Caſe, 2 Brownlow 8, 20, it was holden by Coke and Nichols 
againſt Winch and Warburton, that, a Purchaſer of Lands of St. John's 
of Teruſalem thould pay Tithes, and in the 18 of Jac, C. B. all the 
Purchafer to Judges but Warburton held, that the Purchaſer ſhould pay Tithes as is 
pay Tithes. ſaid, Noy, Paſch. 3 Car. B. R. in Whittle and W eſton's Caſe, Godbolt 
92, and in . Rep. Hill. 1 Car. and Trin. 2 Car. 168, 185. 
And at laſt it was argued at the Bench by the Four Juſtices, Whit- 
lock held, that the ſaid Lands were not diſcharged of Tithes, neither 
by the 31 H. 8, nor by the 32 H. 8. Hide Chief Juſtice held, that 
they were diſcharged by the 32 H. 8, and not by the 31 H. 8. Dod- 
deridge and Jones held, that they were diſcharged by the Clauſe of Diſ- 
charge in the 31 H. 8, if not, yet by the 32 H. 8, ſo that of the Four 
Juſtices, only Whitlock held, that ſuch Lands were not free from the 
Payment of Tithes ; therefore Judgment was given that no Tithes 
ſhould be paid of ſuch Lands, v/z. whilſt manured by the King, or his 
Patentee, and not let to others. Trin. 4 Car. B. R. Whitton v. Weſton, 
Jones 182. Leb 89. And afterwards, this Matter came into Que- 
ſtion again, and upon a _—_ Verdict found, it was * by Hales, 
. 2 then 
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then being Lord Chief Juſtice, that the Lands which came to the Crown Monaſte 
by Stat. 32 H. 8. c. 24, ſhall not pay Tithes by reaſon of the Word 
| [Privileges] in that Statute, and here all the Caſes before-mentioned were 
cited and conſidered. 25 Car. 2. B. R. Foſſet v. Franklin, Raym. 225. 
3 Keb. 208, 217. * 
After the King had gotten all, both leſſer and greater Monaſteries, and 37 H. 8. . 4. 
the Hoſpital of St. John's of Jeruſalem, the 8 proceeded to _ L. wo - 
diſſolve, and give away the Lands to the King belonging to Chantries Chanteries 
and Free Chapels, for which End the Statutes of 37 H. 8. c. 4, and 1 oy . wo 
 'E& $6 © I, were, Enacted ; but I find no Caſe of Law adjudged, 132 | 
or mentioned in the Books, concerning the Lands that came to the 
Crown by Stat. 37 H. 8, but only upon thoſe that came by Stat. 1 Ed. 6, - 
which ſeems to be the ſame, and therefore I ſuppoſe the Law is the ſame OE = 
as to both. | | : Cer. „ 155 . = 
As to the Statute 1 Ed. 6. the Caſe was, that the Maſter of a Col- That Colle- = 
lege, (the Lands belonging to which came to the King by this Sta- tte Kin 3 
tute) held ſome of his Lands with a Rectory /imul & ſemel diſcharged by i £4 4 
of Tithes at the making of this Statute, and of the Stat. 31 H. 8. and game to bim 
after the Statute, the Farmer of the Rectory ſuing the Farmer of the 4 
Lands for the Tithes thereof, the Defendant ſhewed this Matter, and 
alledged the Branch of Diſcharge in 31 H. 8. and it was reſolved, that 
the College, Sc. that came to the King by 1 E. 6. came to him by that 
Statute only, and not by the general Words in 31 H. 8. All Colleges, 
&c. which hereafter ſhall happen to be diſſolved, oz by any other 
Means come to the King's Þighneſs, &c. ſhall be adjudged to be 
in the ackual Poſſeſſion -of the King, &c. Firſt, becauſe the Words 1. Reaſon. 
[all other Means] cannot be intended of an Act of Parliament, being put | 
after Words inferior thereunto, as Renouncing, Relinquiſhing, Forfeiture, 
Sc. an Act of Parliament being the higheſt Manner of Conveyance; 
upon which Reaſon it hath been adjudged, that Biſhops are not intend- 
ed in Statute 13 E/z. c. 10, by the Words [others holding ſpiritual : 
Promotions, ] thoſe Words being put after Colleges, Deans and Chapters, 
Sc. Secondly, becauſe the Statute of 1 Eg. 6. doth enact, That all 2. Reaſon: 
Colleges, &c. ſhall be by Fo2ce of that Ac adjudged ta be in the 
actual and real Poſſeſſion of the King; therefore that Statute thus 
enacting, they cannot be in the King by the former Statute. And it was 
alſo adjudged, that the Branch in 31 H. 8. did not extend to any other 
Monaſteries, than what came to the King by the Statute of 31 H. 8. be- 
cauſe what would be given by another Statutte, or that any Thing would 
be given thereby, could not be then foreſeen, and that Lands, which 
came to the Crown by the 1 of Ed. 6. are not diſcharged of Tithes by That Lands 


the Words of that Statute, that the King ſhall have the Lands of Col- 3 +1 


leges, &c. in as ample and large Manner, as the ſaid Pyleſts, d, , x7 6. 
Wardens, &c. had oz injoped the ſame, for that theſe general Words are not dif- 
ſhall not diſcharge the Land of any Tithes, becauſe they do not iſſue = Ad 
out of the Land, but are things diſtin& from the Land. Tin. 38 Eli. 
B. R. The Archbiſhop of Canterbury's Caſe, 2 Coke 46, ſame Caſe, 
Moor 240. 12 , & | wo} EEG 
As by Act of Parliament Lands are made perpetually Tithe-free, as Land freed by 
hath been ſhewed ; ſo by Act of Parliament Lands are free from the fe Far. 
Payment of Tithes for a certain Time, as by 2 & 3 Ed. 6. in which certain Time. 
there is this Proviſo, Pꝛobided always, and be it enafted by the Au- 2 & 3 4. 6. 
thozity afozeſaid, -That all ſuch barren Þeath oz Waſte-G20und, © '* 
other than ſuch as be diſcharged 1. the Payment ok Tithes by ** 
5 | 0 
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Diſcharge gf Pn which befo2e this Time have layen barren, and pal 
s Tithes by reaton of the tame Barrenneſs, and nom be, oz here- 
85 after ſhall be impꝛoved and converted into arable Gzound oz 'Beadow, 
= ſhall from hencefo2th, akter che End and Term ok ſeven Years next 
after ſuch Impꝛovement fully ended and determined, pay Tithe. fo? 
the Comm and pay growing upon the lame; any Thing in this Ack 
to the contrary in any wile notwithſtanding. 
Mꝛopided always, and be it enacked by the Authozſty afozeſaid, 
That if any fuch Barren, Wafte oz Heath-G2ound, hath befoze this 
Time been charged with the Payment of any Tithes, and that the 
ſame be hereafter imp2oved oz converted into arable Gzound oz 
Meadow, that then the Owner oz Owners thereof ſhall, during the 
ſeven Years next following from and after the Impꝛobement, pay 
pt ; ſuch kind of Tithe as was paid fo2 the ſame bekoze the ſafy Im- 
_— To as pꝛovement; any Thing in this Ack to 1 8 contrary in any wiſe not- 
=_ | 5 withſtanding. Stat, 2 & 3 Ed. 6. cap. 1 


. 4 * Heath and The Heath and barren Ground intended by this Statute, ought to be 
_— _ 30 ſuch Land which is barren in its own Nature, and will not bear Corn, 
tended by Ce. of itſelf without very great Coſt in the extraordinary Manuring there- 


| the Statute. of, Paſcb. 14 Jac. B. R. Witt v. Buck, 3 Bult. 65. To the fame 
Effect it was faid by Powell Juſtice ; barren Land incloſed, which is 

within the Meaning of Stat. Edw. 6. to be exempted from Payment of 

Tithes, muſt be ſuch Land as is Barren faapte natura, which is after- 

wards burnt, and the Land converted into Tillage. And on a Suggeſtion 

for a Prohibition to a Suit for Tithes of ſuch Land, it muſt be alledged to 

be barren ſuapte natura, 2 Ld. Raym. 991. and albeit that it doth yield 

ſome Fruit, yet if it be barren Land quoad agriculturam, as to Tillage, 

which this Statute meant to advance, it is within this Act, 2 Inf. 655, 

yet it is ſaid by Richardſon, that if ſuch Land yielded before the Improve- 

ment any Profit, as if Sheep were kept thereon, or if it produced” any 

other Profit that did yield Tithes, ſuch Tithes ſhall be paid as hath been 

paid thereof, Mich. 5 Car. C. B. Flower v. Vaughan, Hetley 147. 

If barren in This is by the expreſs Words of the Proviſo in the Statute : But if the 
its own Na. Land be truly barren in its own Nature, although it paid, before its Im- 
provement for Tillage by extraordinary Charge, Tithe of Wool and Lamb, 

yet no other Tithes ſhall be paid thereof than Wool and Lamb, and 

that by this Statute, Mich. 1 & 2 Ehz. Dyer 170, 171. But if bar⸗ 

ren Land, by reaſon of Sheep, &c. kept thereon, might have yielded 

fome Tithes, and yet no Tithes were paid thereof, if it be Land capa- 

ble of a Diſcharge from the Payment of Tithes, of which this Non-pay- 

ment may be an Evidence, if ſuch Land by Charge and Induſtry be im- 

proved and made fruitful, yet it ſhall not pay any Tithes ; for the Im- 
provement of Land not Tithable by Law cannot make it become Tithable; 

for this were to alter the Law, and to make a Conſtruction contrary to 

the Intent of the Statute, which was to incourage Improvements by 

freeing ſuch Land for ſeven Years from paying Tithes, which elſe was 

liable; but not to charge Lands with the Payment of Tihtes, which by 

Law before the Improvement were Tithe-free, Stiles Regiſt 625, and 
the Statute doth particularly except Lands diſcharged from the Payment 

of Tithes by Act of Parliament, that ſach Lands ſhall not after the ſeven 

If Land was Years be liable to pay Tithes by Force of this Statute ; but if Land 
—_—_— hath not paid Tithes within the Memory of Man by reaſon of its 
ly, and after Barrenneſs, occaſioned by Accident only, and not from its own natural 


improved, Sterility, and the Owner, or Occupier, with great Charge makes it fit 
I | for 


\ N 
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for Tillage, Hay, or Paſture, yet Tithes ſhall be preſently paid up- Dilcharge f 


the Improvement thereof, without reſpect to the F. this of Tithes. 
OE 2 8 , pect tc Favour of this WAIT 


Therefore, if Marſh and Sandy Land hath been covered with Salt- Laid jab 


Water, ſo that Time out of Mind no Graſs had been there known to e ee | 
grow, nor any Profit at all thereof made, until at length, by great i 8 
Charges and Induſtry, this Ground had been lately gained from the = 
Sea, by making coſtly Banks and Sea-Walls, and continual Reparation Wl 
thereof; yet this yielding no Profit as being barren by Accident only, Wo 
viz. through the Flowing of the Sea thereon, and not from its natn- mn 
ral Barrenneſs, ſhall have no Benefit of this Statute for ſeven Years, 1 
but ſhall yield a Tithe to the Parſon immediately; and though Land v7 
that hath formerly paid Tithe, be after overflown for two, three, or vv 
more Years, the Parſon can have no Tithe for the Time, yet if the 9 
Land be regained, though at great Charges and Induſtry, Tithes ſhall 9 
be paid thereof, as of other Lands, according to the Profit that it 9 
yields ; and all this was agreed per Cur. Paſcb. 14 Fac. B. R. Witt v. Wo 
Buck, 3 Bulſt. 65, fame Caſe, 1 Roll's Rep. 3 54, and Sherington and \' 
 Fleetwood's Caſe, 3 Croke 475; fo it hath been adjudged, that Fenny 85 Fenny 1 
Land drained ſhall pay Tithes, notwithſtanding this Statute. Hill. Land drained. 0 
38 Eliz. Moor 430. So if Lands have been full of Thorns and Buſhes, 1 1 
Time whereof, &c. and by grubbing are made arable, or Meadow Land = i 
Land, Tithes ſhall be preſently paid thereof, notwithſtanding this Sta- Arable. i 
tute; for ſuch Land of their own Nature are not barren, but by Negli- 2 
gence and ill Huſbandry became ſo. Sherrington and Fleetwwood's .Cale, 3 
3 Croke 475, ſame Caſe, Moor gog; and Che Chief Juſtice ſaid, that 17 
it had been reſolved in one Farrington's Caſe, that Wood Ground is not 2 
barren Ground within this Statute, and that if one do ſtock or grub up is 
Wood, and after convert it into arable Ground, tho' by this he hath A 
meliorated the Land, and that by great Coſt and Labour, yet he ſhall. +8 
pay Tithes for this Ground preſently, becauſe the Land in its own Na- 1 
ture is not barren; in Mitt and Buck's Cafe, Paſch. 1 Fac, B. R. 1 
3 Bulſt. 65, and to this Dodderidge agreed in the ſame Caſe, 1 Roll“ 19 
Rep. 3 54. 2 Inſt. 65 5. And if the Queſtion be, whether barren Land Barren Land . 
or not, it ſhall be tried at the Common Law, and not in the Spiritual = Sg _ 9 
Court, Paſch. 13 Car. 2. 1 Keb. 2 53; therefore in a Suit for Tithes in : 1 
the Spiritual Court, if the Defendant pleads tis barren Land, and that MM 
Plea be refuſed, or Iſſue taken upon it, there a Prohibition ſhall be grant- 1 
ed; but a Prohibition ſhall not be granted upon Suggeſtion only that MJ 
'tis barren Land, before it be pleaded in the Spiritual Court. Mich. 1 
14 Car. 2. B. R. 1 Keb. 387. ä iy 
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CHAP XIX. 


Predial Tither, what, and in what man- 
ner payable, and what Modus Deci- 


mandi in Du., of TO Tithes is 
good. e 


BY what hath been ſaid it appears, that Tithes ate to be paid only 
for Lands not exempted from the Payment thereof; I am next to 


are only o ſhew, in what reſpect Tithable Lands are to yield their Tithe, or of 


— 4 — what Things, with reſpect to the Lands, Tithes are or are not to be paid. 
Land. Firji, Then we rgkſt remember what hath been faid, that De Jure Com- 


muni Tithes are to be paid only in reſpect of Land, of the Fruits of the 
Earth, or of ſuch Things which do yield a yearly Increaſe by the Act of 

God, yet not of All, ſuch Things, or of them in all Caſes. That I 

may therefore ſhew of what Fruits of the Earth, or Things, Tithes by 
Law are payable, it may be of Uſe here to note, that Tithes have been 

. Predial divided into Predial, Mixt and Perſonal. Predial Tithes are ſuch which 


i ithes, what. ariſe meerly of the Earth, as the F ruits thereof, of which Sort are all 


| Kinds of Grain, 2 Inf. 649; ; Hay, Underwood titheable, Trees, and the 
Fruits of all Trees, as Acorns, Maſt, Apples, Pears, Cherries, Grapes, 
&c. 2 Inſt. 649; the Seeds of Rape and Woad, Hops, Saffron, Flax, 
2. Mix Hemp; Garden-Herbs, as Mint, Parſly, Annis, Rue, Sage, Ce. Mixt 
Tithes, what. Tithes are thoſe which are from the Earth alſo, but by Means of Beaſts 
depaſtured thereupon, or otherwiſe nouriſhed with the Fruits thereof, as 
Colts, Calves, Lambs, Roes, Kids, 2 Int. 649. 1 Roll's Abr. 635 Ke 
Milk, Cheeſe, Wool, Eggs, Chickens; Geeſe, Ducks, Swans, Sc. 
Perſonal 2 Int. 649. Perſonal Tithes are ſuch Profits which ariſe by the honeſt 


Tithes, what. Labour and Induſtry of Man, imploying himſelf in ſome perſonal Work, 
Artifice, or. Negotiation, as by Buying, Sellin "Bo Merchandizing, Fiſhing, 
Fowling, Hunting, following any Trade, as of Carpenter, Smith, Maſon, 
Butcher, Sc. 

preſeription . This being premiſed, I proceed "NS to declare, what Things are 

againſt Pre- titheable, and what are not; and Firſt, I ſhall ſpeak of Predial Tithes ;- 


dial Times. ag to which the Tithe of all Corn or Grain ought to be duly ſet forth and 
aid. Yet this Rule doth admit of Exceptions, for a Preſcription may 


be within a Pariſh, that by reaſon that they have not ſufficient Meadow 
for Milch Kine, and Draught Cattle, they have uſed to cut ſome of their 
Tares green, and give them to the aforeſaid Stock, and to be diſcharged 
of Tithes for the ſame; this is a good Cuſtom, and Conſideration; for 
that the Parſon hath an Advantage thereby, as well as the Pariſhioner, 
viz, in the Tithe Milk, and Manuring of the other Corn Land; and 
[Wray] ſaid, the Matter is the Want. of Meadow, and Paſture, and that 
the Surmiſe is as if it had been ſaid, that for Want of Meadow and 
Paſture, they have uſed to eat their Meadows with their Plow-Cattle, 
8 and for ſo much as they did eat, to pay no Tithes, which had been good, 
Mich. 30 Elix. B. R. Perry v. Somes, 2 Leon. 27, and the ſame Caſe, 


3 
Croke d. fr, 139; ſo if a Man according to the Cuſtom of the Coun- 
try, 


Wy "FT 2 ä 
F —— — 
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try, doth ſow. his Land to feed his Horſes for Tillage, and the Uſe hath Pꝛedial 
been to ſuffer the Horſes to be fed upon the Land without any Mowing of * 
the Grain, the Parſon ſhall not have any Tithes thereof, becauſe it is no Scwing to 
more than Paſture for his Horſes. Mich. 3 Fac. B. R. and this is ſaid feed Horſes 
to be one Somes's Caſe of Eſſex, 1 Roll's Abr. 646. But it ſeems, that 2 
without ſuch Cuſtom green Tares cut to feed labouring Cattle, ſhall be 5 
priz d Tithes, and ſo ſhall the Tithe of Corn ſowed on Headlands, though 
imployed to the ſame Uſe. For when one libelled for the Tithes of green 

Tares cut, and Corn ſowed on Headlands, fed with labouring Horſes, a 5 
Prohibition was granted, not upon the general Suggeſtion, but upon the 

Cuſtom of the Pariſh, that no Tithes were paid in thoſe Caſes. Hill. 

10 Car. B. R. Mead v. Thirman, Jones 337, ſame Caſe, 1 Croke 393. 

1 Roll's Abr. 650, and in theſe Caſes it is ſaid, that in a Prohibition it is 10 

not needful to preſcribe to be diſcharged of Tithes, for ſuch Horſes, for g 
that they be diſcharged by the Law, Hill. 15 Fac. B. R. Kneebon v. | . 
Moodreſt; by Mountague and Dodderidge; but Haughton thought the con- 

trary, for that their Labour is in manner of a Modus for their Tithes; but 

Clinch and Clarke ſaid, that of latter Times they have not uſed to pre- 

ſcribe, but that otherwiſe it was antiently. 1 Roll's Abr. 646, 647. In 

like Manner, if a Man gather green Peaſe to eat in his Houſe, no Tithe Gathering 
ſhall be paid of them, and that by the Law of the Land ; but otherwiſe green Peaſe 
it is, if he gather them to ſell, or te feed his Hogs. Paſeh. 12 Fac, © 

B. R. per Gur. 1 Roll's Abr. 647. And in Evidence to a Jury it was 

ſaid (by Windham) that of Hay mown to feed Deer no Tithes are paid; 

but by Glyn and Finch, they are due of common Right, and ſhall be paid, 

unleſs there be a Cuſtom to the contrary. Pajch. 18 Car. 2. Proger v. 

js „„ 23 fees „ 

Of common Right, the Owner of the Corn ought to cut down, and For not ſet- 
prepare the ſame, Mich. 3 Fac. B. R. Perry and Chancey adjudged, in 8 
1 RNoll's Abr. 644, and to make it up into Sheafs, Cocks, or Shocks, Cocks, Ce 
Hill. 15 Fac. C. B. Dr. Bridgman's Caſe, Ney 31. Paſch. 7 Fac. | 
Roll's Rep. 172, and Paſch. 18 Car. 2. B. R. Ledgar v. Langley, 1 Sid. 

283, and 2 Keb. 25; and if the Owner refuſe to do it, the Parſon may 

ſue him therefore in the Spiritual Court; but then the Suit ought to be 

Special, for not ſetting them forth in Cocks; and not generally, for not 

ſetting them forth. Layton's Caſe, Latch 12 5. But having made the 

Corn into Sheafs, he is not bound to ſet it up in Heaps, unleſs the Cuſtom 

of the Place oblige him thereunto; but having bound it into Sheafs, or 

made it into Cocks, he may ſet forth the Tithes thereof, and thereby they 

become Lay Chattels, Smith's Caſe, C. B. Golaſborough, and then he 

may heap his own Sheafs, or do with them as he pleaſeth, and the Tithes 

being ſet forth, the Owner is not bound to watch or look after them till 

the Parſon carries them away. Hill. 15 Jac. C. B. Dr. Bridgman's Caſe, 

Noy 31. Hill. 6 Fac. B. R. per Cur. 1 Roll's Abr. 644. And the 

Parſon is to carry them away in reaſonable Time; therefore an Action on 

the Caſe (but no Treſpaſs vi & armis) lies againſt a Parſon, &c. for not 

carrying away his Tithes being ſevered from the nine Parts ; and it is not 

lawful for the Pariſhioner to put in his Cattle, and eat the Tithe-Corn. 
Shapcott v. Mug ford, 1 Ld, Raym. 187, 188, 189; and by Holt C. J. 

ſuch Turning in of Cattle makes the Severance fraudulent. Gale v. Euer, 

Comy. 24. In this laſt Caſe, it is determined that Notice is not neceflary. 

If the Cuſtom of the Place be, to meaſure forth to the Parſons the Cuſtoms of 
tenth Part of the Corn whilſt growing upon the Land, this Manner of ring out 
Tithing is I conceive to be obſerved, and the Parſon muſt fit down by it; | 

TM or 


* 


Ve 


550 L be Clergy: Man's Law: Or, "Cap 49. 


Kid or if the Cuſtom be, that the Parſon N to hive for his Tithe of Corn, 
LAY the tenth Land of Corn, beginning at ſuch Land as is next to the Church, 
this Cuſtom is good; and when in ſuch Caſe, the Pariſhioners by Covin, 
| 'to defraud the Parſon, did not manure and ſeed ſach Lands (the Corn 
upon which would by the Cuſtom be to the Parſon) ſo ſufficiently as their 
1 | ; other Lands, and the Parſon therefore did ſue in the Spiritual Court gene- 
—_— e rally for the tenth Sheaf and Shock, a Prohibition was awarded, not- 
| | withſtanding the Covin ; becauſe 'twas ſaid, that the Parſon might have 
emedy at the Common Law for the Fraud.  Paſch. 30 Elis. Stebbs 
Goodlock's Caſe, Moor 913, fame Caſe, and 2 Leon. 70. But Wray 
Juſtice was of the Opinion, that the Cuſtom was againſt common 
Reaſon, but agreed that if that Cuſtom be good, the Parſon fhall have 
his Attion on the Cafe, for the fraudulent Sowing and Manuring of the 
Lands. 
The Tenth When the Tithes of any Sort of Corn are ſet forth, the Tenth there- 
as of muſt be appointed for the Parſon, that is, of common Right; there- 
El fore if a Preſcription be to pay certain Sheafs of Corn for all Tithes of 
Corn, this is no good Preſcription, for the Pariſhioner ought to make it 
into Sheafs, and therefore Part of his Duty in Kind, cannot be in Satis- 
faction of the Reſidue. Paſch. 13 Fac. B. R. 1 Rolls Rep. 173. But 
where Tithes are not due of common Right, but by particular Cuſtom, 
there a Cuſtom to pay a leſs Share than a Tenth, without other Con- 
ſideration (as for Tithe Fiſh, Sc.) may be good, although this is left as 
5 „ a Ryere. Paſth. 18 Car. 2. B. R. Shippard v. Penrows, 1 Sid. 278. 
5 I Lev. 179, and 2 Keb. 2. Holland v. Heale, Noy 108, and when one 
did preſcribe to pay in one Part of the Land the third Part of the Tenth, 
and in another Part the Moiety of the Tenth of Corn, for all manner of 
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1 Iithes, the Court did incline that the fame was a good Preſcription, 
—_ Of odd Hill. 19 Eliz. B. R. Rodt's Caſe, Godbolt 7. And if the Cuſtom be, 
A 1 ES, 5 or that if the odd Sheafs, or Shocks, under the Number of Ten, ſhall not be 
—_ e tithed, by reaſon that they ſet the Tithes up in Heaps, or Shocks, - which 
=_ _ of common Right the Owner of the Corn is not bound to do, the Owner 
—_ ET is not bound to divide the ſaid Sheafs, or Shocks, and ſet forth the Tenth 
= thereof, for that ſuch Cuſtom upon ſuch Conſideration is good. Ano- 
= 1 | | | nymus, Latch Rep, 226. : 
= If Tithe of The tenth Sheaf, or Shock, being ſet forth for the Parſon; if the 
= Rakings. Owner of the Corn, after the Sheafs or Shocks be carried away, ſhall 
= rake his Land on which they grew, by the Cuſtom of this Realm, no 
| . | e Tithe ſhall be paid of the Rakings, as was ſaid to be adjudged 41 8 42 
= 5 Eli. B. R. in Grent and Hunt's Caſe, cited in Berd and Man? 8 Cale, 
| 3 | Jin. 31 Eliz, Moor 278. 1 And, 199. But in that Caſe of Berd and 
| 1 . Adams, the contrary was adjudged, viz. that Tithes ſhall be paid of 

F Rakings, becauſe the tenth Sheaf, or Shock of Corn, is Satisfaction 

1 for no more than the Grain of which it is the Tithe, and no Satisfaction 

3 Ss for the Rakings; and this ſeems alſo to be agreed, and it is ſaid to be ad- 

E judged accordingly, Micb. 36 & 37 Eliz. B. R. Feſop and Paine, 

3 3 Croke 363; ſo it is ſaid to have been adjudged in Sir Charles Moriſons 

1 Caſe, that if one preſcribed to pay the tenth Part of Corn in the Sheaf, 
=—_ for the Tithes of all that is in the Sheafs, and of all which is raked, it is a 

void Preſcription, becauſe the Owners of the Corn are to pay the Tithes 

= of both, and it is an unreaſonable Preſcription, for that then the Owner 

5 might put the leſſer Part into Sheafs, and leave the greater Part to be 

= . raked. Griſinan's Caſe v. Lewis, Mich. 37 & 38 Elis. C. B. 3 Croke 

3 | 440. 
2 But 
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But to reconcile this Difference, if the Cuſtom be laid, to put the Pꝛedial 
Corn into Sheafs, or Cocks, and to pay the tenth Cock in Satisfaction Cithes+ - 


of the Tithes of the Corn, and of the Rakings, minus voluntarie diſ- Difference 
perſed, this is good. Mich. 41 Eliz, B. R. Green v. Hun, 3 Croke reconciled. 


% 


702. Mich. 2 Fac. B. R. Parry v. Chanſey, Ney 15, and the Books 
generally ſay, that if the Corn reaped be not covenouſly ſcattered, or left 
unbound, to the Intent to deceive the Parſon, then no Tithes are to be 
paid of the Rakings; but if fraudulently left, and raked, the Tithe of all 
the Rakings is to be paid. Hill. 8 Car. Saunders and Paramour's Caſe, 
per Cur. Mich. 14 Fac. B. R. Joyce and Parker's Caſe, and Hill. 
14 Jac. Peck and Harris's Caſe, 1 Roll's Abr. 645. Paſeb. 41 Elis. 
Awberry's Caſe, Moor 910. Paſch. 14 Fac. B. R. Pitt v. Harris, 
1 Roll's Rep. 379. Paſch. 41 Eliz. B. R. Johnſon v. Awberry,..3 Croke 
660. Mich. 41 Eliz. Green v. Hun, 3 Croke 502, Sherrington v. Fleet- 
wood, 3 Croke 475, and by Haughton Juſtice in Faſe and Parker's 
Caſe, Bulſtrode 3 Part, 243. Peters v. Prideux, 3 Keb. 251, 284. If 
a Prohibition be granted upon a Suggeſtion, that a Perſon is ſued for 


' Rakings, in the Spiritual Court without any Averment that the Rakings 


were minus voluntarie diſperſed, 'tis good, for that ought to be ſhewed 
on the Part of the Defendant to have a Conſultation, if the Rakings were If foul Ra- 


foul Rakings, and of conſiderable Value. Paſch. 14 Jac. B. R. Pitt kings. 


v. Harris, 1 Roll's Rep. 379. Mich. 41 Eliz. Green v. Hun, 3 Croke 
702. Yet in this Caſe of Pitt and Harris, as abridged 1 Rolls Abr. 
645, it is ſaid to be adjudged, that upon a Prohibition, the Suggeſtion 
ought to be, that the Rakings were minus voluntarie ſparſe, otherwiſe 
it is not good, and that it is not ſufficient to ſay that they were Lapſe & 
diſſipate in Collectione. See the Caſe of Peters v. Prideux before cited, 
3 Keb. 251, 284; neither is it a good Suggeſtion, that in Conſideration 
that the Pariſhioner having Barley, the greater Part of which he cut down 
and bound into Sheafs, and put into Cocks, whereof the Parſon hath the 
tenth Cock, that he uſed to leave a ſmall Parcel of the Barley ſtanding, 
to the Intent to cut it down afterwards to make Bands for the Rakings in- 
voluntarily ſcattered, and to be diſcharged of the Tithes of this ſmall 
Parcel of Barley, when cut down. Hill. 8 Car. B. R. Saunders and 
Paramour's Caſe, per Cur. 1 Roll's Abr. 650. 


As no Tithes are to be paid of the Rakings of Corn duly tithed, ſo If Tithes of 


neither of the Stubble left on the Ground in Reaping thereof, though Stubble or 
the ſame be cut for Thatch, or other Uſes; and this Juſtice Tanfie/d 
ſaid, had been adjudged in one Edolp's Caſe, Green and Auſten's Caſe, 
Paſch. 4 Fac. B. R. Neu. 86. F. N. B. 53.6. 1 Rolls Abr. 640, 
641; neither is the Owner of the Corn, having ſet forth and paid the 
Tithes thereof, to pay any Tithe of the After-Crop, or Grotten, or Graſs 
of the ſame Lands. Baxter v. Hopes, Mich. ꝙ Jac. Brownl. and Gouldſb. 
2 Part, 30. 2 Inſt. 552, nor for any Agiſtment in ſuch Lands. 1 Koll's 
Abr. 641. Yet I conceive, that if Corn do ſhed in the Fields, being 
beaten out by Winds, or loſt upon the Ground, for that it was not ſea- 
ſonably cut, and this Corn doth grow, and become a Crop in the Year 
following, (which ſometimes happens) and is called ſelf-ſown Corn, If Tithes of 
Tithes ſhall be paid thereof, as the Tithes of the Land for the following Caf 
Year. If Tithe hath been paid of Corn growing in one Year, and in the 
next Year the ſame Land is not ſeeded but lies fallow, to the End of 

making it more fruitful in the third Year, and then is manured and ſown, 

no Tithe is to be paid for ſuch Land the ſecond Year. Paſch. 7 Fac. 

B. R. Smith's Cale, per Cur. 1 Rolls Abr. 642, And it is a "x 
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Modus Detimandi that in Confideration that SOA that- Fg he Ends, 
/ ought to reap, bind, and fever the Tenth from the Nine, and ſet it up 
into Heaps, that the Parſon ſhall not have any Tithes of this Land the 
next Year inſuing, the Land lying ley, and not tilled nor converted into 


Meadow]; for of common Right the Pariſhioner is not bound to gather, 


Titthes of 
Hay. 


Guided by 
Preſcrip- 
tions, c. 


Hill. 6 tra B. K. 258 Cur. 1 Roll s ; 


and ſet up the Tithes in Heaps. 


Abr. 649. 
The Tithe of Hay alſo of all Lands Titheable in each Pariſh, and of 


Graſs cut for Hay in Orchards, is a Predial Tithe, and to be yielded to 
every Parſon and Vicar, . who hath Right thereto. 2 Inft. 652. 

Yet the Payment of this Tithe alſo is directed and guided by Preſcrip- 
tion and Cuſtom uſed within particular Pariſhes ; as if in a Pariſh: there 
be a Cuſtom, that the Owners of the Headlands, have uſed Time out of 
Mind to make the Tithe of Hay of that Pariſh for the Parſon, and in 
Conſideration thereof, to be diſcharged of the Tithes growing. upon Head- 
lands, being ſmall Headland on which a Team turns in Plowing, this is a 
good Conſideration to make the Preſcription good. Mich. 5 Car. C. B. 
Ward and Carvener v. Symond, Hetley 147. Lane's Rep. 16. But a Pre- 
ſcription, to pay the tenth Part of Corn 32 the Hay alſo that grows upon 


1 


the Headlands, is not good, becauſe the tenth Part is due for the Corn, 


Mich. 2 7, 


Giving green 
Graſs to Cat- 
tle. 


If the After- 
mowth be 
diſcharged. 


fon and Awberry's Cafe, 3 Croke 660. 


ac. B. R. Parrey v. Chaunſey, Noy 15; yet if the Preſcrip- 
tion be, that the Pariſhioner hath uſed to cut, or reap, bind, or ſhock the 
Parſon's Corn; and in Conſideration thereof, to be diſcharged from Tith- 
ing the Hay of his Headlands, &c. this 1s ſaid to be good, and a reaſon- 
able Conſideration ; becauſe the Pariſhioner is not bound to reap, '&c. the 
Parſon's Part; and by the Civil Law, the Parſon is to have the tenth 
Ridge of Corn. But this Reaſon I take to be falſe, and contrary to the 
other Caſes as before ſhewed ; but the Setting the Parſon's Corn into Heaps, 

may be a reaſonable Conſideration of the Preſcription ; becauſe this they 
are not tied to do of common Right. Hill. 29 Eliz. C. B. 2 Leon. 70. 
But it ſeems, that a Preſcription not to pay the Tithe of Hay growing 
upon Headlands, on which the Horſes and Plow turn, is good, without 

laying any Thing in Conſideration thereof; but then it muſt be averred, 
that the Headlands are but ſufficient to turn the Plow upon; per Cur. 

Hill. 10 Car. B. R. Mead and Thurland, and Paſch. 15 Cer. Bird and 
White, 1 Roll's Abr. 646. 

So if a Farmer do cut down his Graſs, and only doth put it into 
Swarths, and then carry it away, and doth give it green to his own 
Cattle for their neceſſary Suſtenance, not having Graſs ſufficient to main- 
tain them otherwiſe, no Tithes ſhall be paid thereof. Mich. 2 Car. C. B. 
Cracwley v. Wells, 1 Roll's Abr. 645. | 

And if Lands be ſo ſtrong, as to afford two Crop of Hay in one 
Year, and the Occupier of the Land can preſcribe, in Conſideration that 
the Owner doth make the firſt Tonſure into good and ſufficient Hay, and 
ſet it forth in Cocks ſufficiently dried, that he ſhall be diſcharged of 
the Tithes of the After-mowth, this is a' good Preſcription and Diſcharge, 
by reaſon of his Coſts he beſtowed in making the firſt Tonſure into Hay, 
Paſch. 11 Car. B. R. Lang jord's Caſe reſolved, and Trin. 36 Elis. 
B. R. Johnſon and Keblethwait, 1 Rolls Abr. p. 648. Paſch. 11 Car. 


B. R. Anonymus. 1 Croke 404, and Paſch. 41 Elig. Rot. 284. Tohn- 
Paſeh. 4 fac. Green v. Auſten, 


2 Croke 116, and Meor 910. Mich. 2 Jac, Hall and Fettyplace's Caſe, 


2 Croke 42. Or if the Preſcription be to be diſcharged of the Tithe of 
the After-mowth only, upon Conſideration that they have uſed, Time 
2 whereof, 


r 
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whereof, &c; to cut down the Graſs of the firſt Mowth to feed, and ga- Previal Set | 
ther the ſaid Graſs ſo diſperſed into Weaks and Wind-rows, and put it 8 | 1 
into ſmall Cocks at their own Coſt; this is ſufficient, though it be made | 
into perfect Hay, Paſch. 2 Jac. Hall v. Fettyplace, 2 Croke 42. But LY 
it ſeems of the After-mowth, that Tithes De Jure are to be paid without Mk > 
ſuch like Preſcription for a Diſcharge, Paſch. 41 Eliz. B. R. per Cur, | 1 
and Hill. 10 Jac. B. R. the Parſon of Stanfield's Caſe, per Cur. 1 Roll's 
Abr. 640; alſo ſuch Repairing of the Graſs mowed for Hay, is a good 
Conſideration upon which to be diſcharged of the Tenth of all Atter- 
profit, that may be made the ſame Year of the fame Land, ſo that if 
the After-graſs be eaten with Cattle, no Tithe ſhall be paid for them, Afeer-grafs 
Paſch. 4 fac. B. R. Green v. Auſten, Yelv, 86. Trin. 4 Car. C. B. en. 
Anonymus, Hetley 98. Mich. 42 & 43 Eliza. Johnſon and Popinger, 
1 Fac. Eeles and Vachin, 3 Fac. Eeles and Saunder. Hill. 8 Fac. 
Eeles and Winterbolt. In all theſe Cafes, Prohibitions were granted in 
B. R. and Mich. 14 Jac. Fohnſon moved for a Conſultation upon the 
ſaid Prohibition granted in 43 Els. againſt Popinger, but it was denied. 
Paſcb. 41 Elix. B. R. between Awberry and Fohnſon, Paſch. 11 Car. 
B. R. Lang ford's Caſe. Prohibition granted upon ſuch Surmiſe for After- 
mowth, Paſch. 14 Car. B. R. between Manning and Clapham, a Pro- 
hibition was granted for fatting of Sheep upon the After-paſture. Paſch, 
16 Jac. B. R. between Nicholls and Hopper, 1 Roll's Abr. 648, 649. 
But Popham ſaid, that he had known it to be reſolved, that of Right 
without any ſpecial Cuſtom alledged, no Tithes ſhall be paid of the Hay 
of the After-mowth, for that the Rule of the Law is, that Tithes ſhall 
be paid Ex annuatis renovantibus ſimul & ſemel, and ſo by Conſequence 
not of the After-graſs depaſtured, Paſch. 2 Fac. Hall v. Pettyplace, 
2 Croke 42, Hob. 250; and it hath been reſolved, that no Tithe is to 
be paid of After-graſs De Jure. Paſch. 16 Car. Nichols and Hopper's 
Caſe, per Cur. and 3 Fac. B. R. Spencer and Johnſon's Caſe, and Paſch. 
17 fac. B. R. Kinneſton's Caſe, 1 Roll's Abr. 640. But this is to be 
underſtood only where no more Graſs is left by the Sithe than is uſual, If Grafs be 
for if Graſs be fraudulently left, the Caſe is otherwiſe, 2 Bulſt. 238. * 
Therefore it is ſaid, that if an Inn-keeper doth pay Tithe Hay of certain 
Land, and the Reſidue of the Year after, doth put into the ſame Land 
the Horſes of his Gueſts which come to the Market in the ſame Town, 
no Tithes ſhall be paid for the Herbage of thoſe Horſes, for this is but 
the After- paſture of the Land, whereof he hath before paid Tithes, Tin. 
16 Fac. B. R. between Richardſon and Cable, per Cur. 1 Roll's Abr. 
641, nor ſhall Tithes be paid for Agiſtment in ſuch After-paſture, 2 H. 4. 
Rot. par Num. 93. + | 
Tho', as hath been ſaid, Tithe-Hay of common Right be to be paid in Other Conſi- 
Kind, yet by Cuſtom, or Preſcription, ſome other Conſideration may be 1 
due and payable in lieu thereof; but then what is paid, how little ſoever 3 
it be, it muſt be to the Benefit of him to whom the Tithe-Hay of com- 
mon Right was payable; for Example, when one ſurmiſed, that Time 
out of Mind the Owners of certain Lands had found Straw for the Body 
of the Church, in Diſcharge of all Tithes of Hay, it was held by the 
Opinion of the whole Court, that this is no Cauſe of Diſcharge, for that 
the Parſon was not chargeable with the finding of the Straw, nor had any 
Benefit by the others finding it; but otherwiſe it had been, if it had been 
alledged, that the Straw was given to the Parſon, and he beſtowed it in 
the Body of the Church; and tis ſaid to be ruled, Hill. 30 Elig. that 
where one preſcribed, that he had uſed to pay the Pariſh Clerk his Wages, 
| 7. | in 
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Pra in atzsfacton of Tithe-Hay, this was no good Diſcharge. Poſch. 
5 34 Eliz, B. R. Scory v. Barber, 3 Croke 276. A Cuſtom was ſuggeſt- 
ed, that if any Pariſhioner fed his Sheep with his Graſs until June and 
=” 8 Auguſt, that then he might mow the coarſe Graſs, with which they fed 
their Sheep in the Winter, whereby the Parſon had Uberiores decimas of 
: the Sheep; it is a void Cuſtom by the Court of B. R. Selby v. Clarke, 
; 1 £4. Raym. 677. 
Modus for If there is a Modus ſufficient to diſcharge Lands of the Tithe of Hay, 
Tine? and the ſame Lands be ſowed divers Years with Corn, this doth not 
1 deſtroy the Modus, but the ſame ſhall continue when the Lands are 
again turned into the Meadow, and whilſt they are ſowed with Corn, 
: the Parſon. ſhall have Tithe in Kind thereof. Trin. 10 Fac. C. B. Brown” 8 
Ciaſe, Goadbolt. 
When the When the Tithe of Hay is to be paid in kind, the 1 ought of 
kong common Right to cut down and make the Graſs into Hay ; per Cur. 
and make the Paſch. 13 Jac. B. R. 1 Roll's Rep. 172; for when the Caſe was, that 
=. . one had aa to pay a Load of Hay for all Tithes of Hay growing and re- 
oO upon the Land where, &c. and alledged, that they uſed to make 
the Graſs into Hay, by their own Labour, a Prohibition was denied per 
totam Curiam upon this Reaſon, that the Pariſhioner ought to-make. the 
Graſs into Hay; and ſo this is but Tithes in Kind, which, cannot be a 
Conſideration of a Modus Decimandi, no more than if a Man doth pre- 
ſcribe to pay certain Sheafs of Corn for all Tithes of Corn, for he ought 
to make it into Sheafs, and therefore Part of the Duty in Kind, cannot be 
a Satisfaction for the Reſidue ; Pa 13 Tac. B. R. I Koll's 
Rep. 172; yet it hath alſo been held, that to make the Parſon's Hay is 
more than the Owner is bound to do, and that the Uſe for making it 
for the Parſon, may be a good Conſideration of a Diſcharge as to ſome 
| other Thing. Mich, 5 Car, C. B. Wood and Carvener v. Symond, Hetley 
1347. Paſch, 37 Eliz, Rot. 284. Awbery v. CAA vouched Paſch. 
2 Jac. in Hall and Fettyplace's Cate, 2 Croke 42. And it hath alſo 
been held, that the Pariſhioner is not bound of common Right: to ted 
and ſhake the Grafs abroad, and to gather it into Weaks or Wind-rows, 
for that the Tithe may be ſet forth in Graſs-Cocks, before it be tedded, 
and that the doing of that only is a good Conſideration of a Diſcharge of 
the After-mowth, Hill. 16 Fac, Hide v. Ellis, Hob. 250. Paſch. 
2 fac. Hall v. Fettyplace; 2 Croke 42. 1 Roll's Abr. 644. But as 
Moor reports this Caſe of Hall v. Fettyplace, to make the Graſs into 
ſmall Cocks is no Conſideration for the Diſcharge, but to make it into 
great Cocks is a good Conſideration ; and ſo 'tis faid to be held in Fohn- 
ſon's Caſe, Moor 758; but this Caſe as reported by Moor is miſtaken, and 
the Caſe is as reported by Croke, for ſo it appears by the Roll. From the 
| Reſolution of theſe Caſes it ſeems to follow, that Graſs of common Right 
; is Titheable when it is put into Graſs- Cocks, and not before, for that 
then the Tenth may be ſevered from the Nine Parts ; ; and accordingly it 
hath been adjudged per Cur. Paſch. 14 Jac. Hyde v. Ellis, Hob. 250. 
Contra per Ger. Hill. 14 Jac. B. R. Barbum v. Gooſe, Trin. 15 Jac. 
per Cur. Popinger v. Johnſen, and a Prohibition denied. 1 Roll's Abr. 
644. Ryucre. Mich. 11 Geo. 1, Held in the Court of Chancery, Tithe- 
; 3 Hay ought to be paid in Graſs-Cocks. 2 Mod. Caſes in Law and Equity 
118. Smithſon & al v. Dodſon. | 
Cuſtoms to But whatever the Owner is obliged to do of Common Right, the 
be obſerved Cuſtom of each Place is to be obſerved ; and therefore, if the Cuſtom 


notwithſtand- 
1 be to meaſure out the Tenth Part of the Graſs ſtanding for the Tithe 
Right, I | thereof, 


ERR... oa, =» — 
OS 41>" 9 MW 2 — 
PEST] TS OS n Y 


Ida: 
I 6 EE 


* R S A 9 
2 8 r 1 S r I 
* * - a 72 » * 


3 S RE et hr —— 1 | | g * : . — — — 2 
S r 22 pa Uo I EA . ons rt en ww 1 ping a bm -— OY es £ L — 5 * 22 - 2 — 8 "3s i 
3 — — — 2 P 7 Cr ON EET F e 8 ESC REES - ez - 

Senne : 4 322 r q —— 72 5 _— — 3 ac, rem — 3 A , . - 
rr — — — Ne * — '- ah * D OS 3 — . 5 | wa r hy Is Te * tn; 1 1 - 
22 3 A — > 5 — * — * — — 1 . 2 Bo. 9 74 — hs "4 # * 
y a 2 — wG / + A — animes yan * . r N N i * 2 
— 2 — Bit Bas Gl: - — EF a 54 k r WIS IE i HIS OY 3 1 — 
. ad ne. _ tao > —— R . * 
: wy : _ * =D — ů ů ů — * — 
> we N — 4 — * - — = * * 
- ——_ i 18 
3 8 . „ 
r N 
R A R 


COS 
3; ” orig 


* P as 2 ee Lean oa, 
. 


4 — 
Ob 7 2 1 . 0 
s _— — + » 's YL — 
3 — 2322 rr a * * n nnn TONS R 
Rr * — *. v Sp — * Far th MP. — — * b 
þ * A b 
we . « * y _ * SIS, . 1 wt 
. — = CE EA N * * 0 F — 2 - 1 
by 2 * * — - 
— SY pum wi. 7 * ES WA Pe. — 
ere. 75 
— — hg 


1 Ü1 et. 


R „„ DES * N 
* 


FF ¹ð¹wp wth Oe, 
* 1 WY 2 A A” v a - A LILIES 4 \ "OY 
3 


PP ˙ ] ⁵³ꝛÜ;ꝛi. , ¹⅝— ? Ü. ee A ee aa 
VC e n 1 * e 3 


7 Cap. 49. 


B. R. Price v. Maſcal, 2 Bulft. 239. 


4 Car. C. B. Norton and Buſtet v. Hopper, Hetley 88. 
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thereof, and that the Parſon ſhall cut 0 make it, this 1s good. Hob. Pꝛedial 


2 50. And in this and all other Cafes, when the Tithe of the Grafs is 
ſet forth, and the Owner not to make the Parſon's Tithe into Hay, the 
Parſon De Fure may make the Graſs into Hay upon the Land on which 
it grew, although the Uſage Time whereof, Sc. hath been to the con- 


trary ; and it is needleſs for the Parſon to alledge a Cuſtom for the doing 


of it; and the Parſon may paſs over the Pariſhioners Ground to that End, 
keeping the Path leading thereto, if there be one, for this is incident to 
to Ns other. Hill. 14 Fac. B. R. Newberry and Reynold' s Caſe, per Cur. 
1 Roll's Abr. 643. And for theſe Things denied, the Parſon hath Re- 
medy in the Eccleſiaſtical Court, and by Fitz. N. B. may have his Action 
on the Caſe at Common Law. Mich. 14 Fac. 1 Roll's Rep. 420. 


The Tithe of Wood being accounted a Sadie and great Tithe, ſhall Tite of 
ood a pre- 


dial and 
Underwoods are to be paid, that is, De Jure, after they are cut, or if great Tiche, 


next be ſpoken of. Firft then, The Tithe Wood of Copices, and of all 


there be a Cuſtom for it, by meaſuring for the Parſon the Tenth Acre, 


Herbert Rep. 250, not only when they are cut to grow again, but alſo 


of the Roots and Branches, when grubbed up to make the Land arable, 


and alſo the Roots of Hedges or Hedge-rows, when they ſhall be grubbed 
up. Trin. 12 fac. B. R. Price and Maſcal, 2 Bulſt. 238. 
are to be paid of Heath, Turf and Broom; but if the Occupier of the 


So Tithes 


Lands hath paid Time out of Mind, Tithe of Wool, Milk, Sc. ariſing 
from Cattle depaſtured thereupon, and in reſpect thereof hath been free 


from the Payment of other Tithes, this may diſcharge him of the reſt. 


Mich. 28 & 29 Eliz. B. R. Godbolt, p. 44. But of this Conſideration 


as to the Reaſon of the Diſcharge, I much doubt: However, if Broom be 


grabbed up, the Tithe thereof ought to be paid, altho' that it be . 
up for the End of making the Land arable; per Cur. Trin, 12 Fac. 


fer Curiam, that if a Man doth cut a Copice, and thereof doth pay the 
Tithe of - the Wood, and then before any new Branches are grown doth 


grub up the Roots and Stubs of the Wood, he ſhall not pay Tithes of 
them, becauſe they are Parcel of the Freehold, and do not renew yearly. 


Mich. 15 Car. B. R. Bedford v. Doctor Skinner, 1 Roll's Abr. 637. 
But per Legem Terre, Tithes of all Underwoods are to be paid, yea, 
though the Wood be ſpent for Fuel in the Houſes of Perſons uſing 
Lands in the Pariſh where it is cut; for when the Tithe of ſuch Wood 
was demanded in the Spiritual Court, and a Prohibition was granted upon 
a Surmiſe, that the Wood was ſpent i in the Houſe for Firing, and that 


there was a Cuſtom in the Pariſh, that the Owners of any Houſe or 


Land within the ſame Pariſh, who pay Tithes to the Parſon, ought not 


to pay Tithe of Wood ſpent in their Houſes; and Iflue being joined upon 


the Cuſtom, it was found for the Defendant, and moved in Arreſt of 


Judgment, that although it be found that there is no ſuch Cuſtom, yet no 


Tithes ought to be paid of Wood ſpent in Houſes, nor for fencing Stuff 
for Hedges, but that ſuch ought to be diſcharged of them per Legem 
Terre ; yet the Court reſolved the contrary, and ſaid, that it was uſual in 


Prohibitions to alledge Cuſtoms upon Conſideration of an Hearth-penny, 2 Sail. 656. 
or that they have other Lands whereof they pay Tithes, and by reaſon of 3 en 


the Wood burnt better Tithes, ſo that the Parſon hath a Benefit thereby, 
but not to alledge a Diſcharge per Legem Terre, and a Conſultation was 


awarded. Trin. 4 Car. C. B. Norton v. Fermer, 1 Croke 113. Paſcb. 
1 if a 


Man hath an Houſe of * with Lands, and demiſeth the Lands, 
reſerving 


Vet it is ſaid to be e 


Tithes. 


9 


burnt, by which they are free from the Tithe of Wood burnt for Fuel. 

Paſch. 4 Car. C. B. Wolmerſion's Caſe, Hetley 85, and by Hutton, Croke 
and Yehfverton, Trin. 4 Car, Norton's Caſe, Hetley 88, ſame Caſe, Lit- 
tleton's Rep. 143. See alſo in the ſame Book, fol. 5, and Paſch. 4 Car. 
C. B. Thornhill s Caſe, Hetley 93, if a Man cut his Woods, and burn it 
to make Bricks for the Reparation of his Houſe within the Pariſh, for 
the Habitation of him and his Family, no Tithes ſhall be paid there- 
of, becauſe that the Parſon had the Benefit of the Labour of his Fa- 
mil 

Js if a Man cuts his Woods, and burns it to make Bricks for the 


Inlargement of his Houſe within the Pariſh, for the neceſſary Habitation 
| | of 


; 556. 7 * Clergy Alan, Faw: Or, Cap 49. 
# Prev : eelarving the Houſe, upon this Reaſon, by. 8 Tithe of 5 is 
Mi NN Payable ; and by Harvy, if a Libel be for Tithes of Hedging and Fen- 
# Tithes of eing, a Surmiſe ought to be made to diſcharge ſuch Tithes demanded, 
1 Hedging. Se. Paſch. 4 Car. C. B. Thornhill's Caſe, Hetley 93. Paſeb. 14 Fac. 
ki | Lane's Caſe, Moor 917. And yet it is faid to be held peverally by all 
fl the Juſtices, that for Broom, Furs, or any other Fuel expended in a Pa- 
bj riſhioner's Houſe, no Tithes ought to be paid. Paſch. 40 Elig. B. R. 
9 Auſtin v. Lucas, 3 Croke 609, ſame Caſe, Moor gog, nor for Wood cut 
MM for fencing of Tithable Lands. Trim. 380 Elia. B. R. Ran v. Patteſon, 
if Trin. 10 Car. Brown and Nixon's Caſe, 1 Roll's Abr. 644. And 
all though all the Wood cut for Fencing be not ſo imployed, yet Tithes ſhall 
bi Fuel burnt in not be paid of that which remains. 3 Cro. 499. And when a Prohibi- 
NY e, 2 tion was prayed to ſtay a Suit for Tithes of Wood, the Plaintiff ſuggeſted 
5 & Uberieres that he had a Houſe in the Pariſh, and that the Wood was cut for Fuel 
*  Pecimas, burnt in this Houſe ; the Court d. that this would not ſerve, unleſs it 
5 was expreſſed that the Houſe was for Maintenance of Huſbandry, by 
5 reaſon of which the Parſon had Uberiores Decimas, Paſch. 22 Car. 2. 
4 B. R. Anonymus, 1 Vent. 75, the ſame Caſe, 2 Keb. 628 ; this Caſe 
1 ſeems to admit, that Wood cut for Fuel to be ſpent! in Houſes for Main- 
4 tenance of Huſbandry, by the Law of the Land is Tithe-free ; yet when 
3 to have a Prohibition it was ſuggeſted, that there was above 4.00 Acres of 
1 arable Land within the Pariſh, and that the Corn thereon growing could 
i not be preſerved without fencing the Land whereupon it grew, and that 
5 Preſcription the Tithes of the Corn ſo fenced, had always been paid to the Impro- 
WW | Wo * priator, Cc. and that within the Pariſh there. was this Cuſtom, That if 
i any Underwood be cut and imployed in fencing the Corn, whereof Tithes 
MN are to be paid, and do not ſell, nor otherwiſe diſpoſe of it, ſuch Under- 
3 wood hath been always diſcharged of Tithes, and ſhews that the Under- 
2 wood cut was ſo imployed in fencing the Corn, Cc. In this Caſe, in as 
A : | much as the Corn fenced did not appear to be the Plaintiff's own Corn, 
wp (although the Plaintiff did aver, that he did not fell any of the Wood ) 
3 it was adjudged, that the Preſcription was not good, for that if the 
1 Plaintiff give his Wood to others to fence their Corn, Tithes ſhall be paid 
5 for ſuch Wood: But Wild Serjeant, being of the Counſel with the Plain- 
„ tiff, ſaid, that the Caſe deſerved greater Conſideration than the Court took 
MM . Hill I9 & 20 Car. 2, Croucher v. Collins, 1 Sanders Rep. 141, 
1 ſame Caſe, 2 Ks, 319. If wood be cut to make Ho p-poles, where the 
0 Parſon or Vicar have Tithe-Hops, no Tithes ſhall be paid of this Wood. 
* Hugh. Abr. 689. However by Cuſtom Tithes may be paid of Wood 
* conſumed in an Houſe. Mich. 14 Fac. B. Watley and Hanfurie's Caſe, 
A 1 Rolls Abr. 642. And by Cuſtom alſo, upon a Conſideration, Wood 
4 ſpent in the Houſe without Doubt may be Tithe-free ; for Hutton ſaid, 
4 that it is a Cuſtom in the, North Parts, to give an Half-penny for Eſtovers 
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af his Family, no Tithes ſhall be paid for ſuch Wood. But if a Man Pzebia 


cut his Wood, and burns it to make Bricks for the Inlargement of his CES 


Houſe within the Pariſh, more than was neceſſary for his Family, only 
for his Pleaſure and Delight, he ſhall. pay Tithes thereof; and a Conſul- 
tation was granted . accordingly, where the Plaintiff in the Prohibition 
had affirmed, that he burnt it for the Reparation and Inlargement of his 
Houſe generally, without ſaying, for the neceſſary Habitation of his Fa- 
mily ; for the Court ſaid, that by this Surmiſe he might make a Caſtle, 
and yet pay no Tithes. Tr:7. 10 Car, B. R. Nixon and Broton's Caſe, 
per Cur. 1 Roll's Abr. 656, 5 

It ſeems, that in antient Times Controverſy was betwixt the Cler- 
gy and Laity about the Tithes of Timber-Trees, which was ſettled Timber: 
by. Act of Parliament, as followeth. Item, At the Complaint of the 1. 
ſaſd great Men and Commons, ſhewing by their Petition, That 
whereas they ſell their great Wood of the Age of Twenty Years, oz 
of greater Age, to Merchants to their own P2ofit, o2 in Aid of the 
King in his Mars, JIarſons and Uicars af Poly Church do implead 
and dzaw the ſaid Merchants in the Spiritual Court fo2 the Tithes 
ok the (iid Mood, in the Name of this Mood called Sylva cædua, $,tva cedus; 
whereby they cannot ſell their Woads to the very Ualue, to the great | 
Damage of them and of the Realm : It is ozdained and eſtabliſhed, 

That a Pꝛohibition in this Caſe- ſhall be granted, and upon the 
ſame an Attachment, as it hath been uſed befoze this Time, Stat. 
45 Ed. 3. c. 3. Fitz. Nat. Br. 51. Paſch, 26 Eliz, B. R. Daws and 
Mollin's Caſe, 2 Leon. 79. 5 * 

By this Statute it is out of Doubt, that Timber- Trees of Twenty Years what Tims 
Growth or more, that are apt for Timber, are free from the Payment of ber- Trees 
Tithes, and are ſaid to be Parcel of the Inheritance. Mich. 12 Jac. B. R. Tuns 
Stamp v. Clinton, alias Lifford, 1 Roll's Rep. 100, and Hill. 2 Fac. 
Rot. 229. Brook and Roger's Caſe, there vouched and reported, Moor go8. 

But ſtill the Doubt remains what Trees are to be accounted great Wood 

or Timber by the aforeſaid Statute, and thereby made free from yielding 

a Tithe ; and firſt it is evident by the Statute, that none under the Age 

of Twenty Years, of what Sort or Benefit ſoever they may be of, for the 

Uſe of Building, are thereby accounted great Wood, and Tithe-free. Hill. 

44 Eliz. B. R. Foſter and Peacack v. Leonard, 3 Croke, p. 1. Paſch. 

5 Fac. Man v. Sommerton, 1 Brownl. and Gouldſb. 94. And yet it is ſaid 

to be held by Wray and Clench, that if one doth cut Trees which are or 

may be Timber-Trees, or Oaks, Elms, &c. although they be under the | 
Age of Twenty Years, no Tithes are due for them. And ſo if Trees of If Oaks, 


that Age be cut, and new Germins grow, no Tithe is due, though they Elms and 


he cut under that Age. Paſch. 29 Eliz. B. R. 3 Croke 55, ſame Caſe, —__ 


Moor 9o8. However, it is to be granted, that if any ſuch young Trees, 

or others, be cut for Houſe-boot, Hedge-boot, Mough-boot, Cart-boot, 

or Fire-boot, no Tithes be due thereof, Hill. 43 Elz. Ramſey's Cale, 

Gouldſb. 145, 172; nor are all Trees, if of Twenty Years Growth or 

more, free from the Payment of Tithes, Pa/ch. 5 Fac. Moon v. Somer- 

ton, I Brownl. and Gouldsb. 64; and yet there is no Queſtion but Oak, 

Elm and Aſh of that Growth are free, as being moſt uſeful for the Build- 

ing of Houſes and Ships, and therefore moſt valuable, and of theſe there- 

fore the Statute is intended. Hill. 17 Elz. B. R. Soby v. Molyns, 

Plowden 468. And tis made a Qy&re, Whether the Parſon, by Pre- 

ſcription, may have the Tithe of ſuch Trees againſt the Common Law, 

and Statute of Sylva Cædua. 1 Roll's Abr. 640, But as for Beech, Tan- It Beech be 
| N ee | field Tithable. 
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mon Right they ought to pay Tithe of what Growth ſoever they be. 
Trin. 38 Eliz. Leonard's Caſe, 1 Roll's Abr. 640. But this is to be un- 


derſtood to be true but. in ſome Woody Countries, where better Trees are 


plentiful; for in Bucłingbamſbire, and ſuch like Countries, where Wood 


is ſcarce, Beech is accounted Timber, and there it ſhall have the Privi- 


lege of being Tithe- free. Paſch. 5 fac. Man v. Somerton, 1 Brownl. 
and Gouldsb, 94. Paſch. 14 Juc. H. R. Lapthorn's Caſe, 1 Rolls Rep. 
355. Hill. 15 Fac. C. B. Pinder v. Spencer, Noy 30. Mich. 39 & 
40 Elia. Holiday v. Lee, Moor 541. But Birch is not accounted Tim- 
ber in any Country, nor is it ſuch Wood as the Statute intends by the 


Name of groſs Woods, as not being uſeful for Building; therefore a Tithe 


thereof ſhall be paid, although it be not cut until it be above Twenty 
Years Growth. Hill. 44 Elis. B. R. Fuyſter and Peacock v. Leonard, 
3 Croke, p. 1, ſame Caſe, Moor 707. Anonymus, 2 Croke 199. And 


the Law is the ſame to Willows, Gufly v. Pinder, Hob. 219. Ney 30, 


though they grow by a Houſe, and it be Waſte to cut them; reſolved, 
Mich. 5 Jac. B. R. 1 Roll's Abr. 640; the ſame as to Aſp, Hill. 


43 Elia. Ramſey's Caſe, Gouldsb. 161; fo to Holly, Olders and Maples, 


Anonymus, 2 Croke 199. Mich. 5 Jac. Roll's Abr. 460, and to Horn- 
beam, Hazel, Sallows, and ſuch other like Trees of baſe and inferior 
Nature unfit for Buildings. Hill. 17 Eliz. B. R. Soby v. Molins, 
Plowden 468. But peradventure the Scarcity of other Timber, and 
Cuſtom of the Country, to put theſe Trees to the Uſes of good Timber, 
may free them, being Twenty Vears Growth or more, from the Pay- 
ment of Tithes. Hill. 15 Fac. C. B. Pinder v. Spencer, Noy 30. 
And although Trees once good Timber, do ſtand ſo long as to be fit 
at length for no better Uſe than Fire-wood, and are cut for that Uſe; 
= no Tithes ſhalt be paid thereof, for that being once diſcharged of 
ithes, they ſhall always he diſcharged. Trin. 38 Elix. B. R. Ram v. 
Pattenſon, 39D 477, ſame Caſe, Gouldsb. 145. Mach. 39 & 490 Elia. 
Holiday v. Lee, Moor 541. Mich. 3 Jac. B. R. Brook and Rogers's Cale, 
2 Croke 100. Mich. 12 Fac. B. R. Stamp v. Clinton, alias Li ford, 
1 Roll's Rep. 100. Yet Croke is ſaid in his Argument of this Caſe to 
hold, that for ſuch Trees Tithes ought to be paid. 1 
Such Trees as are diſcharged from the Payment of Tithes, are free 
not only as to the Trunk or Timber itſelf, but alſo as to the Bark, Root 


and Germins that grew upon the antient Stock. Mich. 12 Fac. B. R. 


x Roll's Rep. 100. Coke 11. 48. b. TLifford's Caſe, and likewiſe as to 
the Branches, although that they be lopped every Seven Years. Hill. 
38 Eliz. B. R. Ram v. Pattenſon, Moor 980, Hill. 2 Jac. Brock v. 
Rogers, Moor 908, ſame Caſe, 2 Croke 100, Paſth. g Fac. C. B. Dr, 
Newman's Caſe, Godbod, Hill. 17 Eliz. B. R. Soby v. Malyns, Plozwden 
468. 11 H. 4. 89. 1 Roll's Rep. 100, Littleton's Rep. 149. Doct. 
& Stud. 175. Nor is it material, whether they be lopped within every 
Twenty Years or not, for they remain ſtill free. Trin. 2 Fac. in Rey- 
nold's Cale, Moor 762. Tin. 38 Eliz, B. R. Ram v. Pattenſon, 
3 Croke 477. Sampſon and Worthington's Caſe, 1 Roll's Abr. 640. But 
if ſo be that Timber-Trees, that be Twenty Years Growth. or more, 
were lopped before they were of that Growth, (in which Caſe the. Lop- 
pings are to be tithed,) and then after the Twenty Years they be lopped 
every Ten or more Years, Tithes ſhall. be paid of ſuch Loppings. Hill. 


2 Fac. Brook v. Rogers, Moor 908, But then the Parſon ſuing for the 


2 Tithe 


The Clerg y-Mans Law: Or, Gap. 49. 
field Juſtice held; that by the Common Law they are not Timber ; and 
: S ſaid, that it was ſo adjudged in Cary and Paget's Caſe; therefore of Com- 
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Tithe of ſuch Loppings in the Spiritual Court, if a Prohibition be brought, Pzedial 
to have a Conſultation he ought to alledge and ſhew this in the Tempo- — + 
ral Court, Paſch. 26 Eliz. B. R. Dawes and Mollin's Caſe, 2 Leon. 79. 55 
1 Sid. 300. From which it may be collected, that although the Trees 
be of more than Twenty Years Growth, or fo old that their Age is not 
known, upon which Account it cannot be proved that they were lopped 
before they were Twenty Years old, yet if the Tithes of the Loppings 
Have been uſually paid, this may be ſufficient, for that it may well be pre- 
ſumed that they were lopped before the Trees for their Age did by Law 
become Tithe-free. Vet note, That it is ſaid to be held by the whole 
Court, that if a Man doth lop a Tree under the Growth of Twenty Lopt when 
Years, and ſuffering the Body to remain, doth after it is Timber, and free under 
from the Payment of Tithes, lop it again, no Tithes ſhall be paid of ch 3 
fuch Loppibgs. 1 Brownl. and Gouldob. 33, and Mich. 10 fac, by Coke, after th 
1 Roll's Abr. 640. But if there be a Wood commonly uſed as Coppice, Timber. 
and the Owner will let it grow till it be Forty Years Growth, to the In- 
tent it may not pay Tithes, yet, when 1t is cut it ſhall pay Tithes ; for one 
ſhall not by this Means. avoid the Payment of Tithes, ſo long as the 
Wood cut is intended for Firing. Mich. 18 Car. 2. B. R. 1 Sid. zoo, 
the ſame Caſe, 2 Keb. go, and 1 Lev. 189. 5 
Not only the Loppings of Timber- Trees ſhall be free from the Payment Trees Tithe- 
of Tithes, but theſe Loppings, as the Caſe may be, may free the Lop- able growing 
ings of other Trees in their Nature titheable, and alſo Underwood from Korg Tim- 
yielding of Tithes to the Parſon; for if there be a Wood, the moſt Part ber. | 
of the Trees therein being Timber, and free from Titke, and there do 
grow ſpar/m amongſt theſe Trees, other Trees in their Nature titheable, 
and the Owner doth fell the whole Wood, and cauſe it to be promiſ- 
cuouſly cut out, and bound up into Faggots together, for that the moſt 
Part of every Faggot is of Wood Tithe-free, and the Refidue of ſo little 
Value, that the Severance thereof from the Tithe-free Wood would not 
quit the Charge; in ſuch Caſes, Tithes ſhall not be paid for any of the 
Wood or Faggots. But on the other Side, if moſt Part of the Wood be 
Underwood, or Trees titheable when cut, and /þarfm there grow Oaks, 
Sc. and the Owner cuts down all the Wood, and makes it into Faggots 
Yomiſcuouſly ; in ſuch Caſe, Tithes ſhall be paid (I ſuppoſe) of the 
hole, by Parity of Reaſon. Paſch. 26 Eliz. B. R. Dawes and Mol- 
lins's Caſe, 2 Leon. 79. Yet it is ſaid, that in this very Caſe a ſpecial 
Conſultation was granted upon a ſpecial Plea, that the Faggots were Part 
of Wood titheable, Buckhurſt and Newton's Caſe, 3 Croke 347; by which 
it ſeems to be then taken, that the greater Part being Tithe-free Wood, If the greater 
ſhall not free the leſſer. However, if in this Caſe, only ſome ſmall Part _ nyo 
of the Faggots is of Wood Tithe- free, (poſſibly put in with Deſign of de- of Wood 
frauding the Parſon) and the Parſon ſuing in the Spiritual Court for the Fiche. free. 
Tithes of the Faggots, a Prohibition is obtained upon a Surmiſe that they 
are made of Wood Tithe-free ; the Parſon to have a Conſultation muſt 
ſhew the ſpecial Matter, v/2z. how much of the Faggots were of titheable 
Wood, and that the Wood Tithe-free was ſo intermixed therewith, that 
he could not otherwiſe ſue than for the Faggots, and thereupon pray a 
Conſultation as to the titheable Wood, otherwiſe no Conſultation is to be 
granted, Mich. 36 & 37 Eliz. Buckhurſt v. Newton, 3 Croke 347. 
Hill. 43 Eliz. Goutdsb. 127. See Mich. 18 Car. 2. Cornell v. Haus, 
I Sid. 300, the ſame Caſe, 2 Keb. go. | 5 
As of Wood and Trees for Fuel, Cc. as is aforeſaid, Tithes ſhall be Fruit- Trees, 


Ec. planted 
in a Nurſery, 


— 
4 . 
* 
5 £ 
* 
8 
. 
E. 
Ke 
2 
E 
ab : 
. 
1 
3 5 
"7 = 
2 
oe 

3 

* 

, 

75 
* 4 
4 
_” 

5 . 
"——_ 
3 

* 

. 1 
1 
3 
— X 

E 
1 
= 

K. 

* > * 

On. 
== 

= , 

. 

1 
3 

"= 
<2 

_ 

* 
8 

1 4 

5 | 

1 N 2 

wo 4 

_ = 

I 

-\5 

E 4 

1 

12 

by” 

<8 4 

_ 

—_= 

"= 

_ 

1 

= 

"Is 

3 

* 

* 

"I : 

=> 

"== 

[ 7 

3 

£00 

"x 

RE 

A 

2 

74 
2 * : 
1 

= 8 

* 

_ * 

0 

_ 

ag 

3 4 

> 

Y \ 
. 5. 
_— 
be Y 
"ll ö 
"x 
WE 
3 
> 
F, 
#. 
8 
8 
7 
4 
5 


— 


paid; ſo if young Fruit or other Frees be planted in a Nurſery upon Deſign 
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Pzedial to be rooted up, and ſold to be planted in other Pariſhes, Tithes. ſhall 
be paid thereof. Hill. 14 Car. B. R. Gibs and Wybourne; 1 Croke 526, 
fame Caſe, ones 416, and 1 Roll's Abr. 637. And upon a Bill in 
Equity for the Tithes of a Nurſery, at Hearing of the Cauſe, divers Doubts 
and Queſtions were made: Fiiſt, Whether Tithes ſhould be paid of Nur- 
ſeries, if they yield no other Fruit? Secondly, Whether Tithes ſhould be 
paid for thoſe Trees that yield Fruit which pay Tithes ? Or, if. ſpme 
ield Fruit, and ſome not, whether or no thoſe Trees that yield Fruit 
ſhall privilege and exempt other that yield none, when they are fold to- 
gether ? And Laſtly, Whether Tithes ſhall be paid for them when they 
are fold and tranſplanted within the ſame Pariſh? And it was decreed, 
that Tithes were payable in all ſuch Caſes. Mich. 16 Car, 2. Scaccar, 

kg 0 Hardres 380. 5 5 N 
Cuſtoms'and Whatever the Parſon's Due be, as to the Tithe of Wocd or Trees, 
— of Common Right, yet by Cuſtom, or Preſcription upon a Conſideration 
from Tithes, alledged, a Perſon, Town, or Hamlet, may be freed from the Payment 
thereof. As for Example: If a Parſon hath a certain Wood, or a certain 
Parcel of Wood, allotted to him by the Lord of a Manor, and that in 
Conſideration thereof he and his Tenants have been Time out of Memory 
free from the Payment of the Tithe of their Underwoods and titheable 
Trees within the Pariſh, or the like; this is a good Diſcharge. © And Coke 
ſaid, that in the Pariſh where he lived, Tithe had not- been ever paid of 
Wood, and that the Parſon had a Wood which is called the Tithe- Wood, 
for which he pays yearly to the Lord Four-pence, of whom he holds it ; 
and therefore it thall be intended, that it was given upon a Conſideration 
for all Tithe- Wood within that Pariſh, for that no Tithe-Wood hath 


ever been paid there. Paſch. 14 Jac. B. R. Lapthorn's Caſe, 1 Rollis 


Rep. 355: | | pil rank . 
But if one preſcribes to pay a certain Rate for the Tithes of all Wil- 


Tiches of 
Willows. Jows cut down by him within the Pariſh, this is not good, unleſs he ſay 
upon his own Lands. Mich. 28 Eliz. B. R. Godbolt 60, and Linwood, 
and Doctor and Student, fol. 166. b. ſay, that a whole Country may 
reſcribe in Non Decimando; and likewiſe, ſo we find that in a Suit 
If Under. for the Tithe of Underwood in the Wild of Kent, a Prohibition was 


wood in the prayed upon a Suggeſtion, that they had a Preſcription to be diſcharged 
as ps of the Payment of the Tithe of Underwood growing in the Wild there, 
Titheable. (which is ſaid to contain about Forty Pariſhes :) But Coke Chief Juſtice an- 
ſwered, That what was ſaid by Linwood and Dofor and Student, was 
with this Proviſo, That there be beſides this ſufficient Maintenance for 

the Parſons, otherwiſe it is not good; and that the Statute of 2 Ed. 6. 

c. 13, did not at all aid in this Caſe, for that a private Man cannot in this 

Manner preſcribe ; yea, and that the Statute was againſt them, although 

that no Tithe had been ever paid: And further he faid, that no Tithe 

could be paid formerly of Underwoods in this Place, becauſe there were 

only great Timber-Trees there growing, which are free by Law ; but now 

theſe Trees being deſtroyed by Iron Mills, and Underwood being grown 

up in the Place of them, Tithes ſhall be paid thereof as in other Places: 

And the whole Court was clearly of this Opinion. And Dadderidge ſaid, 

that þy Linwood and Doctor and Student, a whole Country may be diſ- 

charged of the Payment of Tithes; but this at the firſt of Neceſſity ought 

to have a lawful Commencement by Way of Compoſition, or the like, 

which could not here be ſhewed: And with him Coke and the whole 

Court agreed, and ſo a Prohibition was denied. Mich. 12 Tac. B. R. 


Ruſſel v. Barkhurſt, 2 Bulſt. 285, Paſch, 12 Jac. B. R. Porter v. 
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Je, 1 Roll's Rep. 22. Vet to my Knowledge no Tithes of Wood Pzeviat 
are at this Day paid in the Wilds of Kent and Suſſex upon the Pretence E'thes. 
of ſuch Preſcriptions, and they have been upon Trials allowed to be good. Nia. 
And ſo Finch Recorder ſaid, that it was reſolved in one 'Dawley's Caſe for 
the Wild of Sufſex, and Mich. 13 Fac. B. R. and in the Cafe of Porter 
and Drke for the Wild of Kent, that their Preſcription De non Decimando 
was adjudged good. Norton's Caſe, Trin. 4 Car. C. B. Hethey 110. So 
where a Prohibition was granted againſt the Proprietor of the Parſonage of 
Tunbridge to be diſcharged of Tithes of Wood, and upon a Suggeſtion 
that it was within the Precinct of the Wild of Kent, which Time where- 
of, Sc. was diſcharged of Tithes; the Preſcription was traverſed, and 
found for the Plaintiff, and allowed to be good, on Mich. 17 Fac. B. R. 
Earl of Clanrickard's Caſe, Palmer 37. And theſe Preſcriptions of Non 
Decimando for Wood have been allowed alfo for other Places, and chiefly, 
as I ſuppoſe, upon this Reaſon, That Wood is not titheable of common 
Right, but by Cuſtom only, (it is ſaid, that the Tithe of Wood was firſt : 
introduced to be paid to the Clergy in the 17 Ed. z. by Canon made : 
by Jobn Stratford Archbiſhop of Canterbury. Palmer 38. 2 Roll's Rep. 2 Danv. 585. 
122.) and therefore as by Cuſtom Wood is made titheable, fo by the“ 
like Cuſtom it may be exempt from the Payment of Tithes ; but ſuch 
Preſcriptions of Non Decimando have never been allowed to diſcharge 
Corn, Hay, or any ſuch like Thing, which be of common Right tithe- 
able. | 2 3 | 
As of divers Sorts of Trees Tithes ſhall be paid, ſo of the Fruit there- Tithe of A- 


of; and though Timber-Trees of the Age of Twenty Years, or above, — 

with the Roots, Germins, Bark and Loppings, be free from yielding of ; | = 

Tithe, yet of Acorns or Maſt ſevered from the Trees, Tithes are to be paid, - 

(which are alſo predial Tithes) becauſe theſe renew yearly. Lyford's Caſe, x 

Coke 11, 49. 1 Roll's Rep. 100. Trin. Jac. Reynold's Caſe, Moor 762. = 

But then the Acorns muſt be gathered and ſold ; for if they in the Seaſon | ._- 

drop from the Trees of themſelves, and the Owner's Hogs do eat them, 4 

no Tithe ſhall be paid thereof. Tin. 2 Car. Hetley, p. 27. Littletm . 
And as of Acorns and Maſt Tithes are to be paid, fo of the Fruits of ite or 3 

all other Trees, whereof Profit may be made, the Tithe is to be paid; as Fruit Trees. | .=- 


of Apples, Pears, Cherries, &c. which Fruits if they be ſtolen, and not 

gathered by the Owner, the Parſon as well as the Owner ſhall bear the 

Loſs; but if the Owner doth ſuffer a Stranger to pull or take his Fruits, 

the Tithe ſhall be anſwered ; and ſo it is, if he ſuffer them to hang too 

long by Negligence, and after that Time they be imbeziled. Trin. 4 Car. 
B. R. Anonymus, Hetley too, If the Soil of the Orchard be ſown with If Orchards 
any Kind of Grain, the Payment of the Tithes of the Fruit of the Trees 1 i 
ſhall be no Diſcharge for the Tithes of the Grain, for that they be of _ 
ſeveral and diſtin Kinds. 2 Inf. 652. But if a Man doth pay Tithes 

for the Fruit of the Trees, and afterwards doth cut the fame Trees, and 

make them into Billets or Faggots, and ſell them, he ſhall not pay Tithes 
for the Billets or Faggots, for that is not a new Increaſe. 2 Ii. 651, 

622. Alfo of all Garden-Herbs, as Mint, Parſly, Annis, Rue, Sage, 

Cabbage, Turneps, &c. Tithes are to be paid, and they are Minute 

Tithes, Palmer 222; but in many Places by Caſtom, ſome ſmall Rate, 

as Four-pence, &c. is paid for the Tithe of an Orchard, or Garden, and 

if in a Place where ſuch Preſcription is, a new Orchard be planted, the New or. 
Owner thereof ſhall be Tithe-free of it, paying the accuſtomary Rate as chards plant- 
for the old Orchards. Paſch. 4 Car. B. Wolmerflon's Cafe, Hetley 8 5. ed. Ge. 

| | | 2 | 
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N Pzedſal' Yet Hutton ſaid, that if a Man had an antient Garden, for which he paid 
9 a Penny yearly, and that is inlarged, of that Inlargement Tithes ought to 
Antient Gar? be paid in Specie. Paſeb. 4 Car. C. B. Thornill's Caſe, Hetley 94. But 
den inlarged. the Reaſon of this Caſe is, (I ſuppoſe) becauſe the Preſcription was parti- 
; cular for that Garden only. But if the Cuſtom: of the. Pariſh had been, 
5 to have paid yearly a Penny for each Garden in the Pariſh, the Addition, 
or Inlargement of a Garden would not make any Tithes due in Specze. | 
Rape Seed, Alſo Tithes ſhall be paid of Rape-Seed, Saffron, Hops, Flax, Woad, 
es, Se. Hemp, Weld, and of the like Fruits yielded by the Earth, and theſe are 
Tithes. not to be accounted Predial, but Minute Tithes. Palmer 222. Udal and 
Tindal's Caſe, Hutton 77, ſame Caſe, 1 Croke 28, and Bendlow's 139, 
159. And as to Hops, the Owner is not bound to dry them before the 
Tithe be ſet forth. 1 Roll's Abr. 644. But how the Tithe of Hops ſhall 
be ſet forth, whether by the Tenth Pole, or by Meaſure, is not agreed, 
as is ſaid by Tuiſden Juſtice in the Caſe of Ledgar v. Langley, Paſch, 
18 Car. 2, B. R, 1 Sid. 283, 443, and there cannot be a Preſcription 
of a Modus for Tithe Hops, becauſe the Court will take Notice that Hops 
have not been Antient, but uſed in Beer of late Time only; yet a Pre- 
ſcription to pay ſo much in Lieu of all ſmall Tithes way be good for 
Hops, and ſuch other ſmall Things of new Invention. Hill. 21 & 22 
Car, 2. Crouch v. Riſden, 1 Sid. 443. 1 Vent. 61. 2 Keb. 612. 
| Cloyer-ſeed is in it's Nature a ſmall Tithe; reſolved in the Exchequer, 
Hill. 12 Geo. 2. Wallis v. Paine and Underhill, Comyns 633, &c. 
Motion for a Prohibition, to be directed to the Conſiſtory Court of 
The Biſhop of Worceſter, to ſtay Proceedings in a Suit there for Tithes of 
Hops, upon Suggeſtion of a Modus Time whereof, Cc. there uſed, 
that if a Parſon ſend a Servant, Sc. to pull aliguam partem lupularum, 
he ſhall have the Tithes of them, &c, upon which a Rule was made, to 
ſhew cauſe why a Prohibition ſhould not be granted: And now it was 
ſhewed for Cauſe againſt the Prohibition. 1. The Cuſtom is void for Un- 
certainty, far it does not appear, how much Hops ought to be pulled, 
Sc. 2. That it is an ill Cyſtom, becauſe it is no Benefit at all to the Par- 
ſon, but drives him to more Pains than the Law requires, to intitle him to 
that, which by Law he ought to have, in the ſame Manner without ſuch 
Pains; of which Opinion was the whole Court, and therefore the Rule 
Was diſcharged. 1 Ld. Raym. 504, 505. Stedman v. Lye. 
Honey and Honey and Wax of Bees, being Predial Tithes, ſhall here alſo be ſpoken 
Wax of Bees. of; as to which, the Tithe of Honey, and Wax of Bees in an Hive, &c. 
ought to be paid in Kind de Fure, as was adjudged in a Prohibition upon 
a Demurrer. Mich. 15 Car. B. R. Barefoot and Norton's Caſe, 1 Roll“ 
Ar. 635, ſame Caſe, Jones 447, and Croke 559. F. N. B. 41. a. 
But when one preſcribed to be diſcharged of the Tithe of the Tenth 
Swarm of Bees, in Conſideration that he paid the Tithe of the Honey 
and Wax, and fed them in Winter, and found them Hives, and (for 
that they were Fere Nature) took great Care, and ſpent much Labour 
to preſerve them when they ſwarmed, a Prohibition was granted upon 
| theſe Surmiſes. Paſch. 11 Car. B. R. Anonymus, 1 Croke 404. But 
ſome of the Judges held, that the Modus is not good, for that Conſide- 
ration is no more than the Duty that the Law requires. But they agreed, 
that no Tithes were due of the Tenth Swarm, for that Bees be Feræ Na- 
ture. Paſch. 1 Car. B. R. Landford's Caſe, . 1 Roll's Abr. 651. 
A Queſtion was, whether the Tithe of Flax be a great or ſmall Tithe, 
Holt C. J. was of Opinion, that they are great Tithes which are ſown 


in the common Field; and they are ſmall Tithes which are ſown in a 
| | | Garden, 
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Cap. 49. The Complete Incumbent. 563 


Garden, or Orchard: Dolben and Eyre Juſtices held, Tithes ſhall be de- Predial = 
termined according to the Nature of the Thing titheable, and not accor- „ 
ding to the Place where they grow; and at another Day, Holt being ab- 5 
ſent, Dolben, Gregory and Eyre adjudged that they were ſmall Tithes ; & 127 
twenty-ſix Acres only in a Pariſh, which conſiſts of 1200, being ſown by 
ſeveral Perſons with Flax, But poſſibly it may be adjudged a great Tithe, 
if the 0 92 Part of the Pariſh be ſown with it. VParton v. Liſle, Skin. 

3a, 2. © | | 
" Abd for the better Aſcertaining the Tithes of Hemp and Flax, it hath Hemp and 
been enacted, That all Perſons that ſhall ſow, oz cauſe to be ſown, 75 Aa 4 
any. Þemp oz Flar, in any Pariſh oz Place in the Kingdom of TE 
England, Dominion of Wales, and Town of Berwick upon Tweed, 
ſhall pay oz cauſe to be paid to every Parſon, Uicar o2 Impꝛopziatoz 
of any ſuch Pariſh o2 Place, yearly and every Pear fo2 each Acre of 
hemp and Flax lo Sown, Pulled oz Ozawn, a conſtant annual Sum 
of Money not exceeding four Shillings, befoze the ſame be carried Not exceed. 
off the G20und, and fo pꝛopoztionably fo2 moze oz leſs G2ound ſo #78 +* 2 
Sown, and Pulled oz Dzawn as afozeſaid; Foz the Recovery of +a: = 
which Sum oz Sums of Money, the Parſon, Uicar oz Impꝛepziatoz 
hu _ the common and uſual Remedy allowed of by the Laws of 

ngiand, | | 

Pꝛovided that this Ack, o2 any Thing therein contained, ſhall not 1% for 
extend to charge any Lands diſcharged by any Modus Decimandi, an- Hs 
tient Compolition, oz otherwiſe diſcharged of Tithes by Law. 
— Pyzovided that this Law ſhall continue fo2 ſeven Years, and to 
the End of the nert Seſſion of Parliament after the ſafd ſeven Pears 
are expired. Stat. 3 & 4 W. & M. c. 3. 0 

Whereas an Act made in the Third Pear of the Reign ok his Ma⸗ This 48 
jeſty and late Queen, Intitled, An Act for the better Aſcertaining the ntinued. 
Tithes of Hemp and Flax, was made to continue but fo2 ſeven Pears, =' 
and to the End of the next Seſſion of Parliament after ſuch Term = 
ended, and is now expired: And whereas the ſaid Act hath by Expe⸗ = 
rience been found very uſeful and neceſſary, Be it therefoze Enafed 9 
by the King's moſt Excellent Majeſty, by and with the Advice and | = 
Conſent of the Lozds Spiritual and Tempozal, and Commons in = 
this p2eſent Parliament Aſſembled, and by the Authozity of the ſame, —_ 
That from and after the Five and twentieth Day of March, which —_— 
ſhall be fn the Pear of our Lozd One thouſand ſeven hundzed, all 0, = 
and every Perſon o2 Perſons, who ſhall Sow 02 cauſe to be Sown, | 4 
any hemp oz Flax in any Pariſh oz Place in the Kingdom of 4 
England, Dominion of Wales, and Town of Berwick upon Tweed, [ | 
ſhall pay oz cauſe to be paid to every Parſon, Uicar and Jmp2o- ö 
pꝛiatoꝛ of any ſuch Pariſh o2 Place, yearly and every Pear, the "mn 
Sum of five Shillings, and no moze, koz each Acre of Þemp oz five Shil- 4 


— aorndepeneoeryn ere omen f - "I 0 


Flax ſo ſown, befoze the ſame be carried off the G2ound, and ſo _- | 

p20po2tionably fo2 moze oz leſs Szound ſo ſown ; Foz the Recovery 

of which Sum oz Sums of Money, the Parſon, Uicar o: Impꝛo⸗ 

pꝛiatoz ſhall have the common and uſual Remedy allowed of by the 

Laws of the Land. „ 
Pꝛovided, That this Ak, oz any Thing therein contained, chall a. 

not extend to charge any Lands diſcharged by any Modus Decimandi, 

antient Compoſition, oz otherwiſe diſcharged of Tithes by Law. 
P2ovided always, That nothing herein contained ſhall ertend, oz ela oe = 

be conſtrued to extend, to make any Alteration in the _ Bk Sits thing. 

1 anner 
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be Clerey-Man's Law: Or, Cap. 50. 
3" Manner of Payment of Tithes of Max and pemp to any Eccle- 
Ay ftaffical Perſon, Incumbent of any Parſonage, Uicarage o2 Curacy, 
dz to any Impꝛopziatoz, oz Body Cozpozate, having oz holding any 
Impꝛopꝛiation, fo2 ſuch Gzound as hath at any Time ſince the Se⸗ 
conv Day of February One thouſand ſix hundzed and eighty-four, 
and befoze the Second Day of February One thouſand ſix hundzed 
ninety⸗one, been ſown with Flax oz Hemp, and paid Tithe in Kind 
to ſuch Incumbent, Jmp2opziato2 oz Body Cozpozate reſpeftively, 
but that the ſame ſhall continue and be payable and paid, as fully 
and in ſuch Banner as fozmerly ; any Thing fn this Ad to the con⸗ 
. trary notwithſtanding. 
l Ker Pꝛoviden, That this Law ſhall continue in Fozce fo2 ſeven Years, 
do be accounted from the ſain Five and twentieth Oay of March, and 
from thence to the End of the next Seſſions of Parifament, and no 
longer, Stat. 11 & 12 W. 3. c. 16. continued by 6 Ann. ch. 28. 
fo2 ſeven Pears; and by x Geo. x. ſeſſ. 2. c. 26. made perpetual, 
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OR £3 £ 
Mixt Tithes, as of Cattle, Fowls Aziſtment, 


& c. when, and in what manner Payable, 
and what Modus, &c. good to diſcharge 


ſuch Tithes. 


i 2 AVING ſpoken of Predial Tithes of all Sorts, mixt Tithes are 
5 . next to be conſidered, which are, the Tithes of the ſeveral Crea- 
and their tures nouriſhed by the Fruits of the Earth. And firſt, of ſuch with which 

. the Farmer is wont to ſtock or paſture his Lands, as Horſes, Oxen, 

Cows, Sheep, Goats, to which may be added, Hogs, Sc. and the Young 
of each, which may yield their Tithes in Kind : Therefore if a Man 
hath ten Colts, Calves, Lambs, Kids or Pigs, in one Year, one of 
them ſhall be to the Parſon or Vicar, &c, But if he hath a leſs Num- 
ber of any Sort, the Parſon can. have no Tithes in Kind of them that 
Year, without a ſpecial Cuſtom for it, but muſt have his Tithes pro Rata, 
either in Money the ſame Year, as the Cuſtom doth direct, or in Kind 
the next Year, reckoning both Years together ; but by Cuſtom, the Par- 
ſon may have one of the Young, if there be but Seven, and if there be 
a leſs Number in one Year, to pay an Half-penny for each of them ; this 
is a good Cuſtom; but when the Cuſtom is alſo, that he ſhall have 
one of Seyen, as of Calves, Pigs, &c. there he ſhall not account the 

' Young in two Years, and ſo the ſecond Year have one in Kind, but 
have an Half-penny for each of them in both Years. Anonymus, Latch 
5 SIN 4. 254. If a Man hath but one or more Calves, Colts, or Lambs, Gc. and 
„de dien doth fell them, by the Cuſtom in many Pariſhes, he ſhall pay to the 
Parſon the Tenth Penny of the Price, but Cuſtom in theſe Caſes is gene- 
rally to direct, and to be obſerved. It is ſaid to be a good Modus for the 

A 8 | 1 Tithe 
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Tithe of Calves to pay one Calf for the Tithe, if the Owner hath Seven Mirt 
in one Year, and if he hath under Seven, to pay one Half-penny for Tithes, . - = 
each of them, and that if he fell any Calf, ſhall pay the Tenth of then | 
Price for which he fold it. Mich. 14 Fac. B. R. Lee and Collin's Caſe, = 
IS 600 ORC CCN 4 

But if a Man preſcribe to pay one Half- penny for every Lamb that he Fraudulent 
ſhall fell before the firſt Day of May, without other Tithe of them, and 8 
he by Fraud, to deceive the Parſon, ſells his Lambs but one Day before 
May, this is no Diſcharge by the Cuſtom of the Tithes. Mich. 17 Fac. 

per Cur. 1 Roll's Abr. 652. And as the Parſon is to have the 
Tithes of the Young and Increaſe of theſe Cattle, ſo he on his Part is to 
obſerve the Cuſtom of the Place for the better propagating that Increaſe, 

elſe any Pariſhioner grieved may have his Action of the Caſe againſt him; 
for ſo an Action of the Caſe was brought againſt a Parſon, declaring, that If the Parſon 

within the Pariſh there is a Cuſtom, that the Parſon at all Times of the 3 >. 

| Year had uſed to keep a common Bull, and a Boar, for the common Uſe Bull, Se. 

of the Kine and Sows of the Pariſhioners, for the Increaſe of Calves and 

Pigs within the Pariſh, and that the Defendant being Parſon there, had 
neglected to keep them; by reaſon whereof, the Plaintiff being an Inhabi- 
tant, had loſt the Increaſe, Sc. The Court were of Opinion that this. .=_ 
was a reaſonable Cuſtom, and that every Inhabitant prejudiced by not 1 
keeping the Bull and Boar, might maintain his Action. Tin. 39 Eliza. 1 
Nelding v. Fay, 3 Croke 569, and Moor 35 . . N 5 = 

Of common Right young Cattle are titheable when they are wean- When tithe- 
able, that is, can live without the Dam on ſuch Food with which the ble. 
Dam is nouriſhed ; and the Tithe of theſe is to be apportioned with 
Reſpect to the Places where they are ingendered, brought forth and 
m Sf : OY Eg.” 2 

Cattle that yield other Profit to the Owner than their Young, the x of 
Tithe thereof is alſo to be paid to the Parſon ; as of the Milk of Cows, © © 
Mich. ꝙ Car. Baxter v. Hopes, Brownl. and Gouldſb. 2 Part zo; and ſo 
I ſuppoſe of Goats and Sheep, when. their Milk is preſerved by the 

Owner; but by Cuſtom a certain Number of Cheeſes may be paid in 
Diſcharge of the Tithe of Milk. Trin. 21 Jac. B. R. Wiſeman and Den- 
ny/e's Caſe, Godbolt. Or by Cuſtom to pay the Tenth Cheeſe made from 
the firſt of May to the firſt of Augu/f, in Recompence of all Tithe- 

Milk for the whole Year, is a good Diſcharge, for that comes by Labour, 

and is not due of itſelf. So to pay the Tenth Quart of Milk at the Par- | | 
ſonage-Houſe, or other certain Place, is good enough. Paſch. 40 Eliz. a 
B. R. Auſtin v. Lucas, 3 Croke 609, ſame Caſe, Moor gog. And 7 | 
when one ſurmiſed, that the Cuſtom of the Country where he lived was, 

not to pay any Tithes of the Milk of Ewes, Prohibition was granted 

per Cur, Sewell and Bicknar's Caſe, 1 Roll's Abr. 654. And note, that If Tithe- | 
when the Tithe of Milk is paid, no Tithe of Cheeſe is due; ſo when ld wy 1 
Tithe-Cheeſe is paid, no Tithe-Milk is to be required; and that when Cheeſe, &c. = 4 

_ Cows yielding Milk are ſold, or otherwiſe removed into another Pariſh, 
the Tithe of Milk for the Time is to be paid to the Parſon of the 
Pariſh where they are depaſtured. = 08 

In a Suit for ſmall Tithes by Engh/Þþ Bill, and amongſt the reſt for ir Tithe- 
Tithe-Milk, upon the hearing of the Cauſe, a Queſtion afoſe, whether — 2 
the Defendant ſhall pay every Tenth Part of the Milk every Meal, or _ 
only pay every Tenth Meal? It was decreed, that he ſhould pay every 
Tenth Meal intire. The next Queſtion was, Whether de Jure the 
Pariſhioners ought to ſend the T Et ER to the Parſonage-Houſe, or mn 
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Sit that the Parſon en to fetch it from the Pariſhioners ? It was agreed by 
EPS the whole Court, that the Tithe-Milk ought to be carried by the Pa- 
Where to be riſhioners; and by the Chief Baron, and two other Barons, to be deliver- 
en Church- Porch, becauſe the neighbouring Pariſhes did ſo. But 
by Raymond, it ſhould be delivered at the Parſonage-Houſe, becauſe where 
there is no Cuſtom, the Common Law prevails. Dod v. Engleton, Paſch. 
13 Car. 2. in Scaccar. Raym. 277, But Quœre of this Caſe, how the 
Tithe of Milk becomes different from other Tithes, which generally are to 
be ſet out and rendered in the Place where they ariſe, and the Pariſhioner 
not compellable to carry and deliver them at the Parſonage-Houſe, 
Church-Porch, or any other Place. Vide poſt, in this Chapter, Scoles v. 

Lowther. 
Lin of .; only the Tithe of the Lambs, but alſo of the Wool of Sheep, is 
Wool. to be paid to the Parſon or Vicar, or other Proprietor of the Tithes, 
vi. proportionably for the Time that they are in the Pariſh, 2 Keb. 
293, as thus; the Parſon ſhall have eight Pounds of Wool in Eighty, 
of Forty Sheep in the Pariſh a whole Year ; four Pounds of Wool, if 
they were there but half the Year; two Pounds of Wool, if they were 
but three Months; and but the Tithe or Tenth of the Twelfth Part of 
1 the Wool, if they lay and feed but one Month in the Pariſh, And this 
—_— | is due de Jure at the Time when it is clipped ; but by Preſcription it 
—_ may be ſet out altogether at another Time; and if the Spiritual Court will 
= not allow of ſuch Preſcription, they are to be prohibited. Mich. 41 Elig. 
—_— B. R. Green v. Hun, 3 Croke 702, vouched, Paſch. 41 Eliz. in Au- 
_ berrie's Caſe, Moor 910. And Jones ſaid, that if the Pariſhioner ſell his 
5 Sheep, the Parſon ſhall have Allowance for the Tithes of them after their 
Shearing. Anonymus, Latch, p. 254. Yet when the Owner of the Sheep 
had depaſtured them in the Pariſh from Michaelmas to our Lady-day, and 
then ſold them, and a Suit was in the Spiritual Court for a Tenth Part 
— of the Bargain, and the Owner to have a Prohibition ſurmiſed, that he 
= 5 would pay the Tenth of the Wool of them according to the Cuſtom of 
—_ the Pariſh ;' a Prohibition was denied; for, as Dodderidge Juſtice ſaid, by 
= b this Way the Parſon ſhall be defranded of all, if he ſhall not now ho 
_ his Recompence, for that it was not the Time of Shearing when they 
were ſold, and the Sheep are gone into another Pariſh; and Mpitloch ſaid, 
_ "De drimalibus that de Aninialibus inutilibus the Parſon ſhall have the Tenth Part of the 
—_—_ irutilibu, Sc. Bargain for depaſturing them, as Horſes, Oxen, &c. But de Animalibus 
=_ utilibus he ſhall have the Tithe in Specie, as Cows, Sheep, &c. Mich. 
—_ 2 Car. B. R. Popham 197, So if a Man pay Tithe of Lamb at Mark/- 
ol br” tide, and at Midſummer following doth ſhear the Reſidue of his Lambs, 
vi. the nine Parts, he ought to pay Tithes alſo of their Wool, although 
.- that there is not n two Months betwixt the Time of the Payment 
3 of the Tithes of the Lamb, which were tithed with their Fleeces, and the 
1 Shearing of the Reſidue, for this is a new Increaſe, and a Prohibition 
was denied accordingly. Paſeh, 16 Fac. B. R. Nicholls and Hooper 
Caſe, 1 Roll's Abr. 642. 
Tithe of And not only 1s the Tithe of the Wool upon the Bodies of the Sheep 
Neck-Wool, or Lambs due and payable, but alſo of the Head and Neck, though this 
we be cut off before Shearing-time, if what is cut be converted to the Owner's 
Uſe, or Profit, for that the Neck-wool is often fraudulently taken off to 
the Spoiling of the Fleece; and when it was urged, that if ſuch Abuſe 
was in the Cutting of the Neck-Fleeces, this ought to come on the other 
Side to ſhew it to be ſo, as in the Caſe of Rakings; the Court was againſt 
this, and at that Time refuſed to grant a Prohibition. But at another Day 
2 the 
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the Suggeſtion appearing to be, that they uſed to wind up the other Mixt : io 
Fleeces at their own Charges; for this Cauſe a Prohibition was granted, 9 li 
Mich. 14 Fac. B. R. Foſſe v. Parker, &c. 3 Bulſt. 242. 1 Rolls Abr. 7 
645, and 646. L1tt, Rep. 31, But when one preſcribed, that he paid f 
the Tenth Fleece of Wool in Satisfaction of all Locks and Tithes due for Locks of 
Wool, it was moved, that the Preſcription was not good, becauſe it is but Wool. he 
to have the ſame Thing of the ſame Nature in Recompence ; the Court 
held, that the Subſtance of the Preſcription was good, and that the 
Locks being but of ſmall Value, were free. Mich. 20S 37 Ez. B. R. 
Feſop. v. Payn, 3 Croke 363. But a Preſcription to be diſcharged of the | 
Locks of Wool, ought to be ſhewed of Locks caſually loſt. Mich. | 
37 & 38 Eliz, Moor 911. And if a Pariſhioner doth cut off the dirty Dirty Lock; 
Locks from his Sheep before the Time of Shearing, the better to preſerve cut off. 
them from Vermin, and this be done without Fraud, no Tithes ſhall be = 
paid thereof; per Curiam, Paſch. 14 Car. B. R. Dent and Saluin's am 
Caſe, 1 Roll's Abr. 646, eſpecially if that the Pariſhioner can preſcribe - 3 
for it, in Conſideration that he is to wind up the Parſon's Tithe-Fleeces, 
Sc. Mich. 14 Car. B. R. Williams and Wileck's Caſe, Roll's Abr. 646. 

If Sheep be ſhorn and die of the Rot, or other Diſcaſe before the sheep dying = 
Eaſter following, the Wool is not titheable, unleſs the Parſon. can res. ace Shear = . = 
ſcribe to have it, F. N. B. Conſultation 51. Yet by Dodderidge and & a 
Jones, the Tithe of ſuch Wool ought to be paid to the Parſon. Anony- 
mus, Latch, p. 254. However, if a Man doth kill his Sheep, he ſhall + 
pay Tithe for their Wool, but not for their Skins, Paſch. 14 Car. C. B. 

Dent and Saluin's Caſe, per Curiam, 1 Roll's Abr. 646; but for the 

Bodies fed on his Land in the Pariſh, and eaten in his Houſe, no Tithe 

ſhall be paid. Mich. 7 Car. Facy and Long's Caſe, per Curiam. 1 Rolls | 1 
Abr. 647, ſame Caſe, 1 Croke 237. And Williams ſaid, that if a Man =_— 
keep Sheep in one Pariſh until Shearing-time, and then fell them into 1 ES 
another Pariſh, in this Caſe the Vendee ſhall pay the Tithe-wool to the 

Pariſh where they were depaſtured in the greater Part of the Time of 

the growing of the Wool. But if there be a Preſcription, that the 
Owner of the Sheep ſhall pay one Half-penny for the Wool of Sheep 

ſold after Shearing, and before Michaelmas, this is good, and the Vendee 

ſhall be diſcharged. Mich. 37 & 35 Elix. Moor 911. . 

The Owner having paid Tithes of the Wool of Sheep, he ſhall not Herbape: 
pay any Tithe for their Herbage, for then he (ſhould pay Tithes twice 
of one Increaſe, Trim. 12 Fac. B. R. Maſcal and Price's Caſe, 1 Roll's 
Abr. 642, and 1 Roll's Rep. 62; and therefore, if he doth buy Weathers, 
and after doth ſell, them, for that theſe ſhall pay Tithe of their Wool, 
no Tithes ſhall be paid of their Paſture, Mich. 7 Car. C. B. Facy and 
Long's Caſe, per Curiam, 1 Roll's Abr. 647. a” | q 

If a Preſcription be, that if the Owner hath under the Number of 8 
ten Fleeces of Wool, that he ſhall pay a Penny to the Parſon for the | 4 
Tithe of each of them, and that if he hath more, then he ſhall deliver To deliver a 
to the Parſon: the Tenth Part of the Wool, upon his Conſcience, without, Tenth Part. 
Fraud and Covin, ine viſi vel tadu of the Parſon of the Ninth Parts, 4225 2 
this is not a good Modus, for that it is unreaſonable, and as if it was to 
give the Parſon what the Pariſhioner pleaſed. Mich. 12 Fac. B. R. Wil- 
fon and The Biſhop of Carliſſe's Caſe, per Curiam, 1 Roll's Abr. 648. 

So-if a Preſcription be, to pay every Tenth Pound of Wool for the To pay ever þ 
Tithes of the Wool, and it be not ſhewed what he is to pay, if the Wool Tenth Tou = 
doth not amount to ten Pounds, this is not good, for that it is a Pre- f * |. 
ſcription in Nen Decimando, if it be under ten Pounds, and the Tenth is # 

due il 


= = 9 1 


be Clerg Aon, Lau: or, Cap. = 


due of common Right. Mich. 7 Fac. Delman and Barton' g Caſe, for 
NV Curiam, 1 Roll's Abr. 648. Neither is it a good Preſcription, that one 
: hath paid the Tenth of the Wool of all Sheep that he had before Lady- 
| 85 Day, and ſheared or ſold, or put into another Pariſh, or the Value of the 
Tenth thereof at that Time, and this in full Satisfaction, as well of all 
Wool of ſuch Sheep, as of all other Sheep brought into the Pariſh after 
our Lady-Day ; for it is not reaſonable, that the Tithes that one Man 
ays ſhall be a Diſcharge for all the other Pariſhioners ; ; but this was in- 
tended to be a Diſcharge of all the Sheep of the Party himſelf brought into 
the Pariſh after our Lady-Day, though not ſo expreſſed, and then the 
Preſcription had been good. Mich. 9 Car. B. R. Market and Knight's 
Caſe, and ſo adjudged in another Cafe the ſame Term, upon a Trial at 
Bar. 1 Roll's Abr. 649. 

So if the Pariſhioner can preſcribe, that in Conſideration that be had, 
Time whereof, Cc. paid Tithe-Wool of all Sheep that he ſheared, viz. 
as well of thoſe that he bought but two Days before the Shearing, as of 
others that he had kept all the Vear, he had uſed to be diſcharged of 
the Tithe-Wool of all Sheep that he ſold two Days before Shearing ; 
this is a good Preſcription, becauſe by the Spiritual Law the whole Tithe- 
Of Sheep Wool of the Sheep nouriſhed in another Pariſh, and fo lately bought be- 
LEN fore that Shearing, is not due to ſuch Parſon. Mich. 14 Jac. B. R. ad- 
ing, Ge. Judged, 1 Roll's Abr. 648. But a Cuſtom to pay Tithes in Kind for 
Sheep, if they continue in the Pariſh all the Year, and if they be ſold 
—_ | before ſhearing Time, but an Half-penny for every one ſo fold, was held 
—_— to be an unreaſonable Cuſtom, for by ſuch Means the Parſon may be 
_ defeated of his Tithes. Weeden v. Harden, I 17 Car. March, 

Caſe 128. 

Miche was decreed in the Exchequer for the depaſturing of Sheep on 
Turnips remaining on the Ground unſevered. The Defendant had paid 
Tithe-Wool, and after ſhearing Time fed his Sheep with Turnips, by 
which they were bettered 5s. per Sheep. Gilb. 231. Coleman Impro- 
priator of Thompſon in Norfolk v. Barker ; for the Plaintiff were cited 
Nicholas v. Hooper, 1. Roll. Abr. 642. pl. 7. Eaſtmond v. Sandys, Show. 

Parl. Ca. 192. and Dummer and Wing field, in Scacc. Hill. 1 W. & M. 
Barren Stock Not only the Tithes of ſuch Cattle which yield a Tithe in Kind are to 
depaſtured be paid, but alſo for ſuch as are Barren Stock, as for Horſes, Oxen, &c. 
* depaſtured, to be fold in the Pariſh where they be depaſtured. Trin. 
4 Car. C. B. Norton's Caſe, Hetley 100. Trin. 4 Car. C. B. Anonymus, 
| Hetley 100. Sherrington and Fleetwoed"s Caſe, 3 Cro. 475. Therefore, 
after a Man hath paid the Tenth Colt, Calf, and Lamb, if he doth rear 
any of the reſt, and ſell them before they yield Profit to the Parſon, or 
be uſed for the Plow, he ſhall pay a Tithe of them. Trin. 39 Elz. 
' Sherrington and Fleetwood, Moor gog, ſame Caſe, 3 Croke 475. Paſch. 
4 Car. Molmerſton's Caſe, Hetley 8g. So if after Milch Cows grow old, 
they be kept dry, and depaſtured as other dry Cattle, though but for one 
Month, a Tithe ſhall be paid for them; and ſo it is, if they be fatted 
and fold. Trin. 4 Car. C. B. Anonymus, Hetley 100, And if a Man 
doth buy Cattle and feeds and ſells them, he ſhall pay a Tithe for them, 
for that they cannot render any other Tithe ; but otherwiſe it is of Sheep, 
for that the Tithe is to be paid of the Wool. So if a Man doth buy, or 
breed Beaſts, and doth feed, and ſpend them in his Houſe, he ſhall not 
pay any Tithe for them. Mich. 7 Car. Harvy and Long's Caſe, and 
Tin. 38 Eliz. B. R. Sherrington and Fleetwood's Caſe, per Curiam, 


I 05 Abr. 647, fame Caſe, Moor go, and Gould. 174, Mich. 
5 e 38 & 
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38 & 39 Eliz. Greſham v. Lucas, Moor 911, ſame Caſe, 3 Croke 446. Wirt 9 
So if he having paid Tithes of his Colts, or Calves, doth rear any of the Ti hes, mn 

reſt, or buy others, for to till Land in the ſame Pariſh, or doth rear Beaſts reared 0 

Cow-Calves for to bear Calves, and for the Dairy, no Tithes ſhall be paid *2,*il! Land, 1 

for the Paſture that they eat in the mean Time. Paſch. 4 Car. C. B. wah „ 

Molmerſton 's Caſe, Hetley 85. Mich. 14 Jac. B. R. Watley and Han- 1 

berry's Caſe, and Mich. 14 Fac. B. R. Joyce and Parker's Caſe, and wit 

Mich. 14 fac. B. R. Dr. Beſt and William's Caſe, Hill. 14 Jac. B. R. lil 

 Kneebin and Woodrett's Caſe, Trin. 12 fac. B. R. Maſeal and Price's | 1 

Caſe, 1 Roll's Abr. 846. Trin. 12 Fac. B. R. Price v. Maſcal, 2 Bull, . 1 

238, ſame Caſe, 1 Roll s Rep. 38. Trin. 30 Eliz. Sherrington v. Flect- = 

wood, Moor gog. Mich. 41 Eliz. B. R. Green v. Hun, 3 Croke 702, 7 aq 4 

Mich. 9 Fac. Baxter v. Hope, Brownl. and Gouldsb. 2 Part zo. 

Nor ſhall Tithes be paid for the Paſture of Oxen uſed to till the Land Oxen to till 1 | 

in the ſame Pariſh, or for the Beaſts of the Pail, at ſuch Time when they ** Land, Ee. | 1 


are put to that Uſe. Mich. g Jac. Baxter and Hope's Caſe, per Curiam. 
1 Roll's Abr. 646. Nor ſhall he pay for the Paſture of Horſes, when 
put to the fame Uſe. Trin. 15 Fac. B. R. Bell and Tard's Caſe, 
1 Roll's Abr. 646. Or if a Parſon doth keep an Horſe within a Pariſh = 
only for his Saddle, no Tithes ſhall be paid for his Graſs. Jin. g Fac. Saddle-Horſe, 
B. R. Pothall v. May, 1 Bulſt. 171. Paſch. 4 Car. C. B. Thornhill's 
Caſe, Hetley 94. i Vent. 236. And if Oxen have been uſed to the 
Plough, and afterwards fatted in order for Sale, Tithes ſhall be paid for 
the Agiſtment of ſuch Oxen, during the Time they were grazed and fats 
ted in order to be ſold, notwithſtanding they had been formerly uſed to 
the Plough; for the Reaſon of their Diſcharge now ceaſeth, they being 
become no way beneficial to the Parſon in any other Tithes. Sandys v. 
Eaſtmond and Nayle in Scacc', For the Advantage the Parſon is ſuppoſed 
to have by the Labour, &c. of ſuch Cattle, whereby his Tithes are to be 
increaſed, is the Reaſon of the Diſcharge of the Tithes of ſuch Cattle ; 
therefore, I conceive, that if one breed up Cattle for the Plow, &c, but 
hath not any arable Land within the ſame Pariſh whereupon - to imploy 
thoſe Cattle, but doth imploy them in another Pariſh, theſe Cattle 
ſhall pay Tithes to the Parſon of the Pariſh wherein they are depaſtured, 
See Holbeech v. Whadcoke, Paſch. 13 Car. 2. in Scaccar. Hardres's 
Rep. 184. The Opinion here of the Author is well eſtabliſhed by the 
latter Part of the following Caſe: Zowther was Parſon of the Pariſh of 
Stor/lington, and Mr. Scoles lived in Kippax the next adjoining Patiſh, 
and occupied a large Parcel of arable Land there, and had forty Acres of 
Meadow and Paſture in Sw/l;ngfon, and four Acres of arable Land. 
| LTowther libelled in the Spiritual Court of York againſt Scoles, for Tithes 
of the Cattle depaſtured in Swillington; Scoles upon a Suggeſtion, that 
barren Cattle kept for plowing the Land, and Cattle for the Pail for the 
Uſe of the Houſe, ought not by Law to pay Tithes, and that theſe 
Cattle, for the Tithes whereof Lowt7her libelled, are ſuch, moved for a 
Prohibition. And it was granted to him, nf, &c. And now Serjeant 
Pemberton, upon Affidavit, that Scoles carried the Milk of theſe Cattle to 
his Houſe in Kippax, and uſed it there, and that he made uſe of the dry 
Cattle for plowing his Land in K:ippax, moved that the Rule might be 
diſcharged. And it was reſolved by the whole Court, that the Defen- 
dant Lowther ſhould have Tithes of the Milk. For though Wright 
Serjeant objected, that if a Man have arable Land without a Houſe, 
he is intitled to be diſcharged of the Tithes of the Milk, which main- 
- tains the Servants who plow the 2 well as if he had had a Houſe 
7 | It - 


_—_ Clerg y-Man's Law : Or, Cap.50. 


— in which the Milk were ſpent; yet the Court anſwered, 1. That the 
iy 4 Law was otherwiſe, for it is of the fame Nature with Wood which is 
7" burnt in the Houſe, which is exempt from the Payment of- Tithes, only 


ſo long as it is burnt in the Houſe. So the Law eis in the Caſe of Milk, 


which is only diſcharged of Tithes becauſe it is uſed in the Houſe, And 
per Curiam, of common Right Tithe-Milk- is payable at the Parſonage or 
Vicarage-houſe, 2. As for the Tithes for the Agiſtment of the barren 
Cattle, the Court faid, that if in this Caſe there had not been any arable 
Land in Swillington, it is without doubt that the Parſon ought to have 
had Tithes. For the Reaſon why Cattle of the Plough are excuſed from 
the Payment of Tithes is, becauſe they are imployed for the Improvement 
of the arable Land in the fame Pariſh, by which the Parſon has better 
Tithes of the arable Land; but here that Reaſon fails, for the Parſon of 


" >» » Swillington has no Tithes of the Land in Kippax. In the ſame Manner 


where a Man has Wood in one Pariſh, and arable Land in another; if he 
makes Uſe of this Wood in making Fences for his arable Land, yet he 
ſhall pay Tithes to the Parſon where the Wood grows: But it had been 
otherwiſe if it had been the ſame Pariſh, The ſame Law, where the 
Wood grows in one Pariſh, and is ſpent in the Owner's Houſe in another 
Pariſh. Now then the Queſtion here will be, whether the Plowing of 
theſe four Acres of Land in S/hngton will excuſe theſe Cattle from the 
Payment of Tithes? And per Curiam, it will excuſe only thoſe Cattle 


” which plow that Land of the four Acres, and not thoſe which plow any 


Land in Kippax; for the Parſon ought to have, ſomething in lieu of the 
Loſs of thoſe Tithes, which can only be of the four Acres in Swillington. 
'Then Powell Juſtice took Exception to the Suggeſtion, where the Plaintiff 
ſuggeſts, that the barren Cattle plow the Land; Cc. but does not ſay, 
per quod the Parſon had uberiores decimas in another Pla 
uberiores decimas does not ſignify only, that the Parſon will have better 
Tithes out of the arable Land, than he would have had if the Cattle had 
Not plowed it; but it ſignifies, that he will have ſo much more Tithes 
(than otherwiſe he would have had) as will fully recompence the Loſs of 
the Tithes of the Cattle ; or it will (as he expreſſed it) overweigh that 
Loſs. But as to this Signification of wberzores, Treby Juſtice doubted 
much; but in the Principal Caſe a Prohibition was granted guoad theſe 
Cattle which only plowed the Land in Szillington; and as to the reſt, 


Lowther had Liberty to proceed below. 1 Ld. Raym. 129, 130. Scoles 


v. Lowther. . 


Horſe to car- So it hath been held, that if an Horſe be kept to carry Coals, Tithes 
ry Coals, Se. ſhall be paid for his Paſture: And if when the Caſe is ſo, the Owner 


doth ſurmiſe, that he is kept for the Uſe of Huſbandry, the other may 
alledge that he is kept to carry Coals, and the Allegation is traverſable; ſo 
if the Owner alledge that dry Cattle are kept for the Plow, the other may 
alledge that they are kept for Sale, without that, that he keeps them 
for the Plough. Paſch. 4 Car. B. R. Thernhill's Caſe, Hetley 93, 94. 
If Titbes When upon a Suit for Tithes of dry Cattle, to have a Prohibition 
2 Sing. the Surmiſe was, that one uſed to pay the Tenth Sheaf of Corn, the 
tisfaction for Tenth Cock of Hay, the Tenth Fleece of Wool, the Seventh Calf, and 
Tithes of o the Parſon to pay three Half-pence, and the Eighth Calf if he had 
ON Tk Eight, and the Parſon to pay one Penny, and ſo to Ten, and if he had 
under the Number of Seven, to pay only a Half-penny for every one, 
and after theſe Rates for Lambs and Colts, and that it was in Satisfaction 


for the Tithes of dry Cattle, and for all other Tithes of Corn, Hay and 


Cattle. The Opinion of the whole Court was, that this Surmiſe is not 
| I | 8 ſufficient, 


And (by him) 


©. 

1 2 „ LAS * \&> 2— A rd 3 I% . 7 n en N "AF" J - „ * WY SS ISAT 2 re 5 5 _ 7 4 ” a; — 7 - - 8 
Wr * 5 2 Yo 89 = 3 248 — 5 — =, +, 8; £ N * * 5 ART W e 12 . * \ 2 * . r % 3 5 7 8 5 3 1 

e . r e d - KERN. 0p F TS 1 Re 5 SL N. Cy” E 5 ALI IN. I 2 * 6 . 4 * 2 . £3; 8 
3 R EE PALS ES 3 r Beet ene eg 1205 a PET v5 53 . PEE 3 ee . fe OS FACES ns 8 TI's FE 7 5 2 f * 2 a a 

WY RAG 4 » % ROSE e * 2 — AE T 1 > * py . 2 8 A * 7 - 

* 5 5 * I * Fo 2 N 8 Tr "IO F Ft - f BI * [1 ? 4 - 2 x 2 Pl 3 : 2 
E FI 2 2 K Er RI IN N 9 EW * g fn * a — 5 þ 


TE ET TITS. Sd be. Go is POST WEIS, TOI TIAL, EAST GE REES 9 * * : . 0 * 
* * * 8 N - EE) | 9 e 5 N 
Dr SL re VEE De Set b Rte a bs S x ö 1 . 5 - 
ss KB ** ern * FIRES ar r . Ports 2 
e e * ah ge RE Ea SE CALL SAS ISO . 8 NN OT Wop” ks 
85 * 1. 9 ** 2 ab bad nne 


2 9 
. 
9 ä 


1 


e A * 
— 
AY e * n N 8 n er es Fes WITS? 2 Fo Wu EI 2 N $9 8 abr AB n a orgs > Ns OHV CE MW r ST SIT np ES _ $5 - 4 >” 8 EST + 1 ' - 
Nr . r TUNED — AE — . r n n S r NE 2s WOT 7. 3 EOS Lon FF : 5 2 5 =» a 
e ED S o FD Ne FIT C Tos - N 33 * 7. 3 ea 322 We 7 9 \ 6 2 l of * 


a N 7 £ P = 

** 4 WW n C h 5 

= N r = * r 9 * 2 < 

ELF. > Sort cel Leh i nh . i « 97 

N 5Y n + f F a — 
"MY J i ance 06, SIE R RS ne 2 0 * . es e 
ä gs SEE N S N V . Sf PCT 
ER ESE, 7 2 1 JESSE IS es & 28 r C NPI NAD 
CE IS es 4-2 by has: : 
- 1 : 6 * W 


, ” * * * 9 
RRR 


3 
r 
9 


9 FED 18 1 


1 * 
r 
2 * 9 


6— 
44 ad ed EY 
pF e 
a 


the Cuſtom was intire for all Cows, and dene, ee if it was ill in Part it was 
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fafficierit'; ; for 75 which he uſed to pay is but EY Tithes in Kind, pre 
A 


therefore cannot be in Satisfaction for the Tithes of other Things than 
themſelves: But if it had been only for dry Cattle for Plough and Pail, 
it had been good. Mich, 42 Elix. B. R. Ingolsby againſt Folnſon, 
3 Croke 786. So when a Surmiſe was of an Uſage to pay a Penny yearly 
for every Milch Cow, and an Half-penny for every other Cow, and a 
Half-penny, for every Mare, in Satisfaction for the Tithes of all Cows, 
Horſes, Steers, and other Cattle; and adjudged inſufficient for the ſame 
Reaſon. Mich. 38 & 39 Eliz. Greſham v. Lucas, Moor 911. The 


like Caſes were, Trin. 38 Eliz. Sherrington v. Fleetwood, Moor go. 
Mich. 3 Fac. B. R. 1 Roll's Abr. 651. Mich. 37 & 38 Elis, Gi 


man v. Lewis, 3 Croke 446. Trin. 38 Elis. Monday v. Lovace, Moor 


454. But if the Uſage hath been, that they that have Milch Kine in the dear in f 
. 0 


Pariſh have paid Nine Cheeſes yearly at a Day! in Diſcharge of Tithe-Milk 


and Fatting Cattle; this may ſerve for a good Surmiſe, becauſe the Cheeſes 


are made by Labour, and are thereby become Things of another Nature 
than the Milk. Mich. 12 Fac. B. R. Maſcal and Price, 1 Roll's Rep. 


62, fame Caſe, Bulſt. 2 Part 238. A Prohibition was granted to a 


Suit for Tithes of Cows, Calves, Herbage, and Paſture, upon Suggeſtion 
of a. Cuſtom, that every Pariſhioner from the Time whereof, &c, had 
uſed to pay for every Cow having a Calf one Penny, for every Cow not 
having a Calf three Half-pence, as far as five Cows; and for five Cows 
one Shilling and three Pence, and for fix Cows two Shillings and Six- 
pence, and for ten Cows two Shillings and Eight-pence, in plena ſatis- 
factione omnium decimarum vaccarum et vitulorum, et herbagii, et paſture. 
The Plaintiff declared in Attachment upon this Prohibition, and upon 


traverſe of the Cuſtom, a Verdict was found for the Plaintiff in the Pro- 


hibition ; upon which Zutwyche Serjeant moved in Arreſt of Judgment 
in Eaſter-Term laſt paſt, 1. That this Cuſtom was void, for it is laid to 
be a Diſcharge of Tithes of all Cows, which it is not, for nothing is laid 
for the Tithe of the ſeventh, eighth, and ninth Cows, and Payment for 
the fixth cannot be Payment for the ſeventh, &c, 2. This cannot be a 
Diſcharge of the Tithes of Herbage and Agiſtment, for Tithes of one 
Thing cannot be a Diſcharge of Tithes of another, and Tithes are payable 
of both; then fince the Cuſtom is laid intire, it is void in the whole. 


3 Cro. 446, 475. And of this Opinion was the whole Court; and there- 


fore judgment was arreſted and a Conſultation granted, unleſs Cauſe 
ſhould be ſhewn this Trinity-Term. At which Time Serjeant Levins 
moved, that the Prohibition ſhould ſtand, becauſe it appears here that 
there is a Cuſtom, and then the Spiritual Court has no Juriſdiction to 
proceed ; and therefore Variance in Caſe of a Modus will not hurt, but 
the Prohibition ſhall ſtand, becauſe it appears that the Spiritual Court has 
not juriſdiction; and when they have not Juriſdiction the Common Pleas 
cannot allow them to proceed; /ed non allocatur. For per Curiam the 
Queſtion is here, whether the Modus be good or void; if the Modus is 


void, the Spiritual Court has Juriidiction, and the Modus is void for the 


Reaſons given before. Then Levinz moved, that though the Cuſtom was 
void for Part, yet it was good for one, two, three, four, and five Cows ; 

and therefore he prayed, that the Conſultation ſhould be granted only for 
that Part which is void, and that the Prohibition ſhould ſtand for the Re- 
due. , And by this he faid, that a Man might have a Modus for ' five 
Cows, and then for the Reſidue he ſhall pay Tithes in Specze. And the 
Court agreed the Caſe put by him, but ſaid, that in the principal Caſe 


ill 
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TY in the whole; and a Conſultation; was ninth as th all. in thi Caſe 
Treby C. ] fad, that Tithes are not payable for After-mowth de jure, 
and 9 iy tis but Form to lay a Cuſtom to be diſcharged of Tithes 
of After- mowth, in Conſideration of making the former Mowing into 
Hay; for Tithes are payable only of Things ſemel in anno renovantibus, 
See contra 1 Roll. Abr. GO. pl. 11. Parſon 1 Stanfield” s Caſe, 1 La. 


Raym. 242, 243. Nortn v. Brig. 
A Cuſtom was ſuggeſted, that every Inhabitant in the Pariſh who kept 


| Cows there, had uſed Time out of Mind to ſet out the whole Meal of 


Milk upon the ninth Day of May at night, and upon the tenth Day of 


May in the Morning, and ſo upon each ninth Day then next following, 


until one Lamb yeaned in the next Year following ſhould be heard to 
bleat there; and that the Vicar: for the Time being, had uſed to ſend a 


Servant to bring to him the Milk ſet out in ſuch Manner. By the whole 


Cattle depa- 
ſtured on 

large Com- 
mons, &.. 


Court of B. R. the Cuſtom. is ill, and it is a plain Von Decimando. Hill 
v. Faux, 1 Ld. Raym. 358, 359. | 
A Modus was ſuggeſted, that in Conſideration that they uſed to pay the 

tenth Lamb of all the Lambs dropped in their. Pariſh, they uſed to be 

diſcharged of the Tithes of all the Lambs fed there, Sc. By Holt 

C. J. the tenth Lamb is due of common Right; this Cuſtom is no 

round for a Prohibition, It is not a Modus in non decimando; it is no 

Modus at all. Rule for Prohibition was diſcharged. Sell v. Clarke, 

1 Ld. Raym, 677. 

For the aſcertaining the Payment of Tithes of Cattle fed or depaſtured 
upon large Waſtes and Commons, where the Limits and Bounds of 

Pariſhes are not well known, and Which Waſtes and Commons may lie 


within ſeveral Pariſhes, the Stat. 2 & 3 E. 6. cap. 13, hath provided as 


followeth: And be kt further enacted, That all and every Perſon, 
which hath o2 ſhall have any Beaſts, 02 other Cattle titheable, 
going, feeding, oz depaſturing in any Wafte oz Common Szound 


whereof the Pariſh is not certainly known, ſhall pay their Tithes 


If Cattle for 
Plow, Pail 
and Saddle, 
be accounted ' 
Tithe- free 
without a 
Surmiſe of 
ſome Cuſtom. 


fo2 the Increaſe of the ſaid Cattle, ſo going in the ſaid TUaſte oz 
Common, to the Parſon, Utcar, Pꝛopzietozp, Poztionarp, Owner, 
oz other their Fermo2s oz Deputies of the Pariſh, Hamlet, Town, 
62 other Place, where the Dwner of the ſaid Cattle inhabiteth oz 
dwelleth. But notwithſtanding this Statute, if by Preſcription Time out 
of Mind, &c. the Tithes of Cattle depaſtured and kept upon any ſuch 
Waſte or Common, where it is not known within what Pariſh the faid 
Waſte or Common lies, hath been paid to the Parſon of any Pariſh, &c. 
ſuch Cuſtom or Preſcription (hall not be taken away by this Claufe in this 
Statute, but the Tithes ſhall be paid to ſuch Parſon, Sc. according to 
ſuch Preſcription. Savil, Caſe 131. fol. 60. 

But the great Doubt is, Whether Cattle for the Plow, Pail and Saddle, 
ſhall be accounted Tithe-free without the Surmiſe of ſome Cuſtom ? 
Richardſon ſaid, That a Surmiſe ought to be made, and that he had 
ſearched the Books, and the Book of Entries, and found, that ever ſome 
Surmiſe is made. But Croke replied, That in the King” s Bench he had 
Twenty Times ſeen Prohibitions granted in ſuch Caſes without any Sur- 
mile, that is, to Suits in the Spiritual Court for Tithe for Horſes and young 
Cattle kept for Plow and Pail. Paſch. 4 Car. C. B. Thornhill's Cale, 
Hetley 94. And it is ſaid by the Lord Chick Baron Hale, That of com- 


mon Right Tithes are not due for Cattle bred for the Plow and the Pail, 


to be uſed in the ſame Pariſh ; but if they belong to ahother Pariſh, 


Tithes are due for them: And of that Opinion was the whole Court. 
2 Paſch, 


Cap. 50. 
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Paſch, 13 Car. 2. in Scaccar. Holbeech v. Whadcock, Hardres 184. But M 


whether the aforeſaid Cattle be free or not, without a Preſcription upon WNW 


Conſideration of ſome Benefit to the Parſon, yet if the Parſon can pre- 
ſcribe to-have Tithe for young Cattle whilſt rearing for the Plow or Pail, 
as to have yearly One Penny, or the like for each of them, this is good, 
but not without a Cuſtom for it; by Hutton and Yelverton only preſent, 
Paſch. 4 Car. C. B. Wolmerflon's Caſe, Hetley 8 5. 


when they be fatted or ſold ; for 'tis not Reaſon that the Parſon ſhould ren Stock 
have Profit of them from the Owner before the Owner hath received any, — 8 be 
Paſch. 2 Car. C. B. Thornhill's Caſe, Hetley 93, and if kept in divers | 


Pariſhes after bought, or in. Breeding, the Tenth of the Grains if bought, 


or Value if reared, is to be to the Parſons proportionably. Mich. 2 Car. 


Popham 197. 


The Occupier of Land is not only to pay for his own Stock depaſtured Inn. keeper 
upon his Land, but alſo for the Stock of other Perſons thereon maintain- 2 1 
ed. Sherrington v. Fleetwood, 3 Croke 475. And therefore, if an Inn- „elles, Ce. 
Keeper doth agiſt the Horſes of Travellers or Strangers on his Lands, he | 
ſhall pay Tithes for them, otherwiſe the Owner .of the Land ſhall make a 


Profit of his Land, and defeat the Parſon of all Tithe thereof. Hill. 


1655, in Scaccar. Guilbert v. Everſly, Hardres 3 5. Yet if a Parſon; 


having Lands in a Pariſh, doth rent out his Land, reſerving the Running 
of his Saddle Horſe therein, no Tithes ſhall be paid for the Graſs he eats ; 
by Montague, Croke and Dodderidge v. Haughton, who held, that for all 


| barren Beaſts Tithes ſhall be paid, except for ſuch as be for Huſbandry. 


Trin. 15 Jac. B. R. Lanrkin and Wild's Caſe, : 1 Roll's Abr. 641. 
But then it muſt be averred and proved, that the Horſe is uſed for La- 
bour, for if an Horſe be kept for Sale, Tithes ſhall be paid for him. 
Trin. 15 fac. Hampton v. Wild, 2 Croke 430, ſame Caſe, 1 Roll's Abr. 
647. Tin. 15 Fac. Laurkin and Wild's Caſe, Popham 126. And it 
bath been lately held per Curiam, that Tithes for Agiſtment of Cattle are 
payable. by the Owner of the Cattle, for the Cattle take the Profits 
and Herbage of the Soil: So in the Caſe of Commoners, and it cannot be 
ſaid that the Profits are taken by the Owner of the Soil; and the Lord 
Chief Baron Hale ſaid, the Owner of the Soil might pay them, bu 


clearly the Agiſter is compellable to pay them. Paſch. 13 Car. 2. in 


Scaccar. Pory v. Wright, & al. Hardres 184. See Guilbert v. Everſly, 
Hardres 35, and Face and Cauge's Caſe there cited; where it was held, 
that Tithes for Agiſtment of Cattle ſhall be paid by the Occupier of the 
Lands. . | : 

If it be aſked, How the Tithes for Agiſtment are to be paid ? The Tithes for 
Anſwer is, That if there be any Cuſtom in the Place, that is tb be ob- * 
ſerved to direct it; if not, the Tenth Part of the Money to be received paid. 
for the Agiſtment is to be to the Parſon. Mich. 2 Car. B. R. Popham 
197. And by Hale Chief Baron, Tithes of barren Cattle are due de Or barren 
Communi Fure, according to the Value of the Land, after the Rate of 8 2 5. per 
Two Shillings per Pound, for that they cannot be otherwiſe valued or Iy Vale of 
accounted for, becauſe the Profits of the Lands for which they are paid, the Land. 
are perceived by the Mouths of Beaſts: But by Cuſtom or Preſcription 
ſuch Tithes may be paid in other Manner, as by the Acre, and for all 
Manner of Cattle barren, and for the Plow and Pail. Paſch. 13 Car, 2. 
in Scaccar. Holbeech v. Whadcock, Hardres 184. So in an Engliſh Bill 
in the Exchequer-Chamber againſt an Inn-Keeper, who depaſtured 'Tra- J 
vellers Horſes, for which there was no cuſtomary Payment, and the „ 8 

8 | Value 
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The Tithe of barren Stock tithable is to be yielded (where no Cuſtom is) Tithe of bar- 
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+ Value of the Land depaſtured was proved. to be 30 l. per Aunum, the 
„Court was in Doubt what Decree to make for a certain Rate to the 
* Parſon, it not being aſcertained by Cuſtom ; but conceived, that they 


ought to have Regard to the Value of the Land, and allow 2 s. in the 
Pound : But agreed clearly, that Tithes are payable for ſuch Herbage 
eaten by the Mouths of Travellers Horſes. Hill. 1655, in Scaccar, 
Guilbert v. Everſly, Hardres 3 5. | 8 | 

In Attachment upon Prohibition the Plaintiff declared, that there is, 
and Time out of Mind, Sc. hath been a Cuſtom within the Hundred of 
Huntſpittle in the Pariſh of Huntsbrich in Somerſetſhire, that every Occupier 
of Land within the Hundred ſhould be diſcharged of Tithes of Agiſtment 
of barren Cattle, not imployed in the Pough, nor for the Pail, that the 
. Plaintiff was an Inhabitant for five Years paſſed, and yet is within the 
Hundred, and occupies Land there, and was and yet is poſſeſſed of divers 
| barren Cattle, for the Tithes of which (notwithſtanding the ſaid Cuſtom) 
the Defendant libelled againſt the Plaintiff in the Spiritual Court, &c. and 
he declares alſo upon two Modus's for Tithes of Lambs, &c. and that the 


Defendant ſued for Tithes of them, &c; The Defendant traverſed the 


Not for A- 


Modus s and the Cuſtom, and Verdict for all was given for the Plaintiff, 

And upon Motion in Arreſt of Judgment by Serjeant Gould, that this 

Cuſtom: was void, the Queſtion was, whether a Hundred may preſcribe 
generally in Non Decimando, as in this Caſe, to be free from the Payment 
of Tithes for Herbage or Agiſtment of Cattle. And after ſeveral Argu- 
ments at the Bar it was reſolved ; 1. That in Things titheable by Cuſtom 
only, and not de jure, a County or Hundred might preſcribe in Non 
Detimando generally; for in that Caſe the County, &c. is diſcharged with- 
out a Cuſtom to the contrary; ſo that it is but to inſiſt upon the old 
Right, againſt which the Cuſtom has not prevailed, See 13 Co. 12. 1 Roll. 
Abr. 653, 054. 1 Roll. Rep. 22. 2 Bulſt. 18 5. March 25. But for 
Things which are titheable de jure, a County or Hundred could not pre- 
ſcribe in Non Decimando, no more than a particular Perſon ; for it would 
be abſurd to ſay, that a Hundred ſhall preſcribe in Non Decimando, where 
the particular Perſons, of which it conſiſts, could not: 2. They reſolv- 
ed, that Wood is not de jure titheable, becauſe it does not renew an- 
nually, Selden 237. 13 Co. 13, where it is faid, that in Libels in the 
Spiritual Court for Tithes of Wood they alledge a Cuſtom. (But note, 
the Practice of the Spiritual Court was affirmed at this Day to be other- 
wiſe; but the Court did not regard that, for Holt Chief Juſtice ſaid, that 
they made Stones, Gravel, and all Things titheable.) And therefore the 
Caſe in March 25. 1 Roll. Abr. 643-4, may be good Law, for the Caſe 
there is of Wood: But this principal Caſe is of Agiſtment of Cattle, 
which is de jure titheable, as being recompenced by the Graſs, Hay, 
&c. which otherwiſe would yield Tithes, and therefore the Cuſtom 
is void. And the Court did not only arreſt the Judgment, but cauſed 
this Entry to be made, quia apparet curiæ domint regis, &c. quod cuſtuma 
prædicta, Cc. nullius eſt vigoris, ideo conſultatio, Ac. 1 Ld. Raym. 137, 
138. Hicks v. Woodſon. For the Defendant theſe Books were cited in 
this Caſe, Bro. Diſines 13. Doct. & Stud. lib. 2. c. 5 5. Plowd. 645. 
I Roll. Abr. 653. Pl. 8. Heb. 297. 2 Co. 44. 8 Hen. 7. 1.6. 1 Sid. 
447. For the Plaintiff, 1 Sid. 321. 13 Co. 12. Dyer 363. 2 Bulſt, 
285, March 25. 2 Saund. 145. | | 
When it is ſaid, that Tithes muſt be paid for Agiſtment, this is not 


giſtment of to be underſtood for Cattle agiſted in the After-graſs of a Meadow that 


ES hath paid Tithe-Hay, 2 H. 4. Rotulo Parliamenti 93. 1 Roll's Abr. 
2 


641; 
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6413 therefore where an Inn-Keeper hath paid the Tithe-Hay of certain Mixt 
Lands, and for the Reſidue of the ſame Year hath depaſtured thereon the UP 
Horſes of Gueſts, no Tithes ſhall be paid for the ſame. Trin. 16 Fac. 

B. R. Richardſon and Cable's Caſe, per Cur. 1 Roll's Abr. 641, And if 

an Inn-Keeper preſcribe, that in Conſideration that he, and all others 

whoſe Eſtate he hath, &c. have paid Tithes of Hay and Grain growing 

upon the Land appertaining to his Inn, and have paid Tithes of all their 

own Beaſts depaſtured upon the ſame Lands, that they have been, Time 
whereof, Cc. diſcharged of the Tithes of the Horſes of their Gueſts 

agiſted in the ſaid Lands; this is ſaid to be a good Preſcription; for by ſome 

'tis held to be only a perſonal Tithe, and by others, that no Tithes are 

due by the Common Law for ſuch Agiſtment without a Cuſtom. Gabel 

and Richardſon's Caſe, 1 Roll's Abr. 650. But I take this Caſe not to be 

Law, as to ſuch of the Lands, which yielded not to the Parſon either 

Tithe Corn or Hay; for here is no more alledged to be paid, than ought 

to be paid of common Right; nor are the Reaſons of the Caſe true, viz. 

that this is but a perſonal Tithe, or that no Tithes are due in ſuch Caſe 

de Fure without a Cuſtom. And when upon a Suit for Agiſtment the 
Defendant in the Spiritual Court did plead, that he had always paid 
Twelve-Pence by the Year for every Milch Cow going on ſuch a Paſture, Ir Payment 
and that for this Payment he had been diſcharged of the Payment of for Milch 
Tithes for all Agiſtments in that Land; this Payment of Money for A for 
Milch Beaſts ſhall not diſcharge from the Payment of Tithes for other other Beaſts. 
Beaſts; by Popham. Hill. 43 Elig. Sherrington v. Fleetwood, Gouldsb. 

147. But if he had preſcribed that he had paid One Penny for all Cows 

and Beaſts agiſted, that peradventure had been good, per Cur. ſame Caſe, 

3 Croke 475. 1 Roll's Abr. 651. A Bill was brought in Chancery to 
eſtabliſh a Modus in favour of the Inhabitants of the Pariſh of Sturton in 
Nottinghamſhire ; the Modus was, in Conſideration that after the Graſs 

was cut, the Pariſhioner at his own Coſts and Charges did make the 
Tithe-Graſs into Hay, by ſtrewing the Graſs upon the Ground, (which 

is called Tedding of it) and afterwards gathering it into Week and Wind- 

rows; therefore the Perſons that inhabited within this Pariſh (which Pariſh 
appeared to be the greateſt Part thereof Meadow Land) were to pay no 

Tithes for the Herbage of dry and unprofitable Cattle, 5 

But tho' it was proved in the Cauſe that the Pariſhioners had not Time 
out of Mind paid Tithes for the Herbage of dry and unprofitable Cattle, 
yet there was no Evidence that this Excuſe for not paying of Tithes of 

Herbage, was in Conſideration of the Pariſhioners making Tithe-Graſs 
into Hay. On the other Hand it was proved, that Foreigners, thoſe who 
lived out of the Towyn, made the Tithe-Graſs into Hay, as well as the 
Inhabitants, and yet paid Tithe Herbage. Alſo it was proved by the 
Plaintiffs, that the Graſs was tedded and ſpread, and not divided into 
Heaps or Cocks, until the ſame was made into Hay; that in this Pariſh 
there was a Vicar indowed with the ſmall Tithes, the Rectory an Impro- 
priation, and that the Vicar had 40 J. per Annum out of it, 3 

Lord Chancellor : 1ſt, This may be a good Cuſtom or Modus, to excuſe 
the Occupier of the fame Land wherein the Pariſhioner made Graſs into 
Hay from paying Tithes for the After-Herbage; but it can be no good 
Modus to excuſe the Herbage Tithe of other Land, for at that Rate a 
Man might mow and make into Hay only a ſmall Parcel of Ground con- 
taining about a Quarter or Half an Acre of Land, and by this Means be 


excuſed from the Tithe-Herbage, of 100 Head of Cattle. 
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2dly, It ſeems to me a material Objedtion ROVER he. Cuſtom, that 
Foreigners living out of the Pariſh, though they have no Privilege of 


being Tithe-free as to their Herbage, yet have made the Tithe-Graſs into 
Hay, which looks as if - was the Uſage of that Pariſh for the Pa- 


; riſhioners to make their Graſs into Hay of Courſe. 
ah, It ſeems material at ſome of the Witneſſes have proved, that in 
this Pariſh the Pariſhioners when they cut down the Graſs, did not di- 
vide it into ten Parts, until ſuch Time as they had made it into Hay; for of 
conſequence the Parſon could not have any Opportunity of making his 


Tithe-Graſs into Hay himſelf. 
But 4thly, It being objected, that the Conſideration of making t the 


Tithe-Graſs into Hay for the Benefit of the Rector, could be no Con- 
ſideration as to the Vicar who was intitled to this {mall Tithes of 


Herbage. 


| {al Seeforthis [ord Chancellor : That (a) is nothing, for etigually and of common 


2 Keb. 212. 


Broaus v. 


8 21 Right the Parſon was intitled to all the Tithes, as well ſmall as great, 
116. Green v. and the Modus (ſuppoſing it to be a good one) muſt have been Time out 
gs but of Mind, and conſequently muſt have begun while the Parſon was ſeiſed 
3-Bulf. 220. Of the ſmall, as well as of the great Tithes; and when afterwards the 
Wintall v. Vicarage was derived out of the Parſonage, and the Parſon by Conſent 
Ce, and of the Patr on and Ordinary indowed the Vicar with theſe ſmall Tithes, 

this ſhall not prejudice the Pariſhioners, or deprive them of the Benefit of 


e e injoying their Modus which they before were intitled to. 
Gena thly, It was objefted, that the Pariſhioners de Jure ought to make 


the Tithe-Graſs into Hay. { 
But Lord Chancellor declared the Law to be otherwiſe, and interrupted 


the Counſel when they began to ſpeak to this, ſaying that all that the 

Pariſhioners were bound to do was, to cut down the Graſs and divide it 
(5) See 1 Rell. into ten Parts, after which the (5) Parſon was to make into Hay: And 
e 9 that this had been ſo reſolved in a Devonſhire Cauſe (the Caſe of one Rey- 
2 . Roll nolds: J however, in regard Foreigners having Meadow Land in this Pariſh 
Rep. LK made their Tithe-Graſs into Hay as well as the Pariſhioners, and yet paid 
ae 2d Tithe of the Herbage; and by Reaſon of the other Objections above-men- 


note, the 
Tithes are Aioned, it would be too much in a Court of Equity to eſtabliſh this 


| called the | Modus, eſpecially where it was inſiſted upon (as in this Caſe) that the 


3 28 Pariſhioners making Tithe-Graſs into Hay did not only excuſe the Her- 
Graſs. bage of that Ground from Tithe-Herbage, but alſo all the Tithe-Herbage 
that the Pariſhioner was to pay for any Land: he depaſtured within the 
Pariſh,  tho' it might be a great Parcel of Paſture Land, and tho” the 

ſame might be fed all the Year. 
- Diſmiſs the Bill with Coſts, but without Prejudice as to any Litigation, 
that may be made touching the ſame at Law. 2 Wins. 520 to 523, 

Tos & al' v. Ade & ar. 

2 & 3 Ed. 6. And here, note, that it hath been enacted: as Gilldwech : There here- 
3 tofoze ſuch a Cuſtom hath been in many Parts of Wales, that of 
ſuch Cattle and other Goods, as hath been given with the Marriage 
No Tithe of gf any Perſon, their Tithes have been crafed: and levied by the 
Gees in Pärſons and Curates in thoſe Parts; which Cuſtom being diffonant 
Wale, Cc. from any Part of this Realm, as it ſcemed when the faid Country 
of Wales was though civil Diſſention unculted, fo2 want of other 
ſufficient P2ofits that might otherwiſe grow to the Curates and 
Miniſters there, to have been fo2 that Time tolerable: So now the 
Country being well manured and husbanded, and the Tithe is duly 


paid there of Con, Pap, Wool, and Cheele, and of other 2 
: 9 
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ok all Manner of Cattle, as it is commonly in all other Parts of Wer 


this Realm, the kame Cuſtom ſeems to be grievous and unrea- (2, 


ſonable, eſpecially where the Benefices are elſe ſufficient fo2 the ſind⸗ 
ing of the ſaid Miniſters and Curates: That it be therefoze enated 
by the Authozity afozeſaid, That from and after the Firſt Day of 
May next coming, no ſuch Tithes of Parriage Goods be erafed oz 
required of any Perſon within the laid Dominion of Wales, oz 
Marches of the fame; any Thing in this Act contained, oꝛ any 
other Ack, Cuſtom, oz Pyelcription, had oz made to the contrary 
hereof notwithſtanding, Stat. 2 & 3 Ed. 6. cap. 13. 


There are other Beaſts, beſides .the Domeſticks before ſpoken of, fed No Tikes 
Deer or 
- ; * | : 9 C 2 * 
to the Owner, as Deer and Conies: As to Deer, no Tithes are to be paid « _ with- | 


upon Lands, and which may take of the Paſture thereof, and be a Profit 


of them, becauſe they are fere nature. Mich. 5 Car. C. B. Flower 
v. Vaughan, Hetley 147. And as for Conies, theſe being alſo, as is ſaid, 
Fer nature, no Tithes de Jure are to be paid for them without a Cuſtom for 
it. Trin. 8 Car. B. R. Worden and Bennet's Caſe, and Paſch. 13 Car. 
B. R. Sir John Beven and Dr. Bradifh, per Curiam. Hill. 13 Car. B. R. 
Vincent v. Tutt, Mich. 14 Car. B. R. Willams v. Wilcox, and Mich. 
15 Car. Damport and Onge's Caſe, 1 Roll's Abr. 635. Paſch. 22 Fac. 
Haie's Caſe, Bendloe 144. Flower v. Vaughan, Mich. 5 Car. Hetley 147, 
and Randal v. Head, & al', Paſch. 13 Car. 2, in Scaccar. Hardres 188, 
Mich. 15 Car. 2. Towerſon v. Wigg:l, 1 Keb. 602. But this ſeems to be 
very hard on the Parſon's Side, for that theſe Beaſts may take away the 
whole Profit of great Parcels of Land, and yield an anſwerable Benefit to 
the Owner ; and ſometimes arable Lands are turned into Conygrees and 
Parks, which is not only grievouſly hurtful to the Parſons in whoſe Pariſhes 
they be, but alſo to the Commonwealth, and therefore deſerve no Favour. 
As of many of the Beaſts of Profit, ſo of Fowls, are Tithes to be Tithes of 


paid; and firſt of Domeſtick Fowls, as of Hens, Geeſe, Ducks: And Domettick 


I ſhould have added Turkies, but that I find them liſted amongſt the 8 8 


Fowls that are ſaid to be fere nature, and therefore affirmed to be 
Tithe-free. Mich. 37 & 38 Elix. Hugton v. Prince, Moor 599. But 
Qucre. Turkies held titheable, ante, ch. 47. And of theſe Fowls either 
the Tenth Egg, or the, Tenth of the Young, is to be paid; and where 
the Tithe of Eggs is paid which comes of any Fowl, no Tithe of the 
Young is to be paid; and where Tithe of the Young is paid, no Tithe of 
the Eggs is due. Hill. 15 Fac. B. R. Refolved, 1 Rolls Abr. 642. 

| And it is faid to be a good Modus for Eggs, to pay thirty Eggs in Lent 
for all Tithes of Eggs. Mich. 14 Fac. B. R. Lee and Collin's Caſe, 
1 Roll's Abr. 648. So when a Prohibition was prayed to a Suit for the 
Feathers of old Geeſe ſheered, and alſo of the Young, ſuggeſting a Modus 
of a young Gooſe with the Feathers, paid the Firſt Day of Augu/t yearly, - 
in full of Tithes of Geeſe and Feathers: And a Prohibition was granted, be- 
cauſe it is more than the Pariſhioner was otherwiſe bound to do, to keep 


a Gooſe feathered till the Firſt of Auguſt, Mich. 28 Car. 2. Hut v. 
Hill, 3 Keb. 705. 


But no Tithes are to be paid either of the Eggs or Young of Phea- Fowls fire 
ſants, whether they go at large, or be taken, clipped and kept in a 
Place incloſed, becauſe they be fere nature, and ſtill remain ſo, the” pit, 77 


under Reſtraint. Mich. 11 Car. C. B. Winbrooke v. Evans, 1 Roll's not titheable, 


Abr. 636. And 'tis ſaid, that if Pheaſants or Partridges be made 
tame, yet no Tithes ſhall be paid for them upon the Reaſon that 
they are fere Nature, Mich, 37 & 38 Eliz. Hugton v. Prince, 

7 H Moor 
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Perſonal Moor 59g. Vet it hath been reſolved, that Tithes ſhall. be paid ge Jure 
| CLARK} of young Pigeons. Mich. 14 Fac. B. R. Whatley v. Hanbury, and Hill. 1 8 
= | Fac. Gaſtrell's Caſe, 1 Rolls Abr. 635. But in Stoutfil's Caſe, Paſch. 28 
k nv | „ Car. 2. C. B. it is faid; that Tithes ſhall not be paid for Pigeons, unleſs it 
1 be by ſpecial Cuſtom, 2 Mod. Rep. 77, (and they ſeem to be feræ nature, 
though it is made Felony to take them out of a Dove-cote,) eſpecially if 
the Pigeons be ſpent in the Owner's Houſe no Tithe ſhall be paid, for that 
they are for the Maintenance of them who labour, in other Things whereof 
the Parſon hath Tithes of them. Micb. 5 Car. C. B. Flower v. Vaughan, 
Hetley 147. Mich. 14 Car. B. R. Whatley v. Hanbury, 1 RolF's Abr. 644. 
Trin. 3 Car. C. B. Hetley, p. 27. So if a Man doth maintain a Family, 
and hath Pigeon- holes about his Houſe, where are bred young Pigeons, 
no Tithes ſhall be paid of thoſe that are ſpent in his Houſe, Sc. Hill. 
Car. B. R. Vincent v. Tutt, 1 Roll's Abr. 644, yet by Cuſtom Tithes ſhall 
be paid of Pigeons ſpent in an Houle, though not of common Right, Mich, 


* 


14 Jac. B. R. Whatley and Hanbury's Cafe, 1 Rolls Abr. 644. 


* 
. 


— 


CHAP. LI. 
Perſonal Tithes, what; by whom, and in 
dual Manner payable. 


Perſonal | H ſpoken of ſuch Tithes as are accounted Predial and Mix'd, 
E Perſonal Tithes are next to be conſidered. Of which (as hath been 
rp idols ſaid) is the Tenth Part of the clear Profits which ariſe by the honeſt 
Art, as Buy- Labour and Induſtry of Man, imploying himſelf in ſome Perſonal Work, 

ing, ding, Artifice or Negotiation, as by Buying, Selling, Merchandizing, Fiſhing, 

; Fowling, Hunting, following any Trade, as of Carpenter, Smith, Maſon, 
Butcher, &c. 2 Inſt. 621, 657, 649. Mich. 14 Jac. B. R. by Dodderidge, 
I Roll's Abr. 656. And for the Payment of theſe Tithes it hath been 
2 & 3 Ed. 6, enacted, That every Perſon exerciſing Merchandizes, Bargatning 
cap. 13. and Selling, Clothing, Þandicraft, oz other Art oz Faculty, being 
ſuch Kind of Perſons, and in ſuch Places as heretokoze, within theſe 
Fo2ty Years, have been accuſfomably uſed to pay ſuch Perſonal 
Tythes, oz of Right ought to pay (other than ſuch as been com⸗ 
monly Day-Labourers) ſhall yearly at oz befoze the Feaſt of Eaſter, 
pay fo2 his Perſanal Tythes the Tenth Part of his clear Gains, his 
Charges and Expences, accozding to his Eſtate, Condition, oz 
Degree, to be therein abated, allowed and deduffed. . 

*  Pyovided, That in all ſuch Places where Pandicrakts⸗Men have 
uſed to pay their Tithes within theſe Fozty Pears, the ſaine Cuſtom 
of Payment of Tithes to be obſerved, and to continue; any Thing 
An this At to the contrary notwithſtanding, Stat. 2 & 3 Ed. 6. cap. 13. 

Not by Day- By which Statute it appears, that only ſuch Perſons are to pay perſonal 

( Lavourers, 0 Tithes which have accuſtomably paid them, and that they ſhall notwith- 
he Plow, ftanding pay other Tithes, and that from common Day-Labourers no Per- 

ſonal Tithe is due; and ſo it hath been adjudged, that Servants of 35 

N 5 33 | Plow 
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Plow fhall not pay any Tithe of their Wages, and a Prohibition granted Perfonal | . 
accordingly, although that the Libel was only for a Third Part of their 8 9 
Wages, leaving the Reſidue free; for it was ſaid, that by the ſame Reaſon b 
that the Beaſts of the Plow {hall be free from Tithes, the Servants that =_ 
attend the Plow ſhall be alſo free. Paſch. 14 Fac. B. R. Ellis and Drake's il 
Caſe, 1 RolPs Abr. 646. So a Parſon libelled in the Spiritual Court againſt Hi 
an Inn-keeper to have the Tithes of the Profits by him made of his Kitchin, 1 
Stable and Cellar, and laid particularly that he made great Gain in . 
ſelling of his Beer, having bought it for 500 J. and ſold the ſame for | 
1000 J. and that negotiando & traficando he had gained 300 J. of which he 1 
ought to have Tithe: But, upon Motion, a Prohibition was granted. Mich. 1 
11 Jac. Dolley v. Duvis, 2 Bulſirode 141. : | 1 
The Tithe that may be had for Fiſh taken in the Sea, is held to be For Sea. Fiſi il 
a Perſonal Tithe ; therefore if the Owner of a Ship doth lend it to Marj- ent of the 1 
ners to go to an Ifland for Fiſh, for a certain Quantity of Fith to be paid * . 
to him upon their Return, no Tithes ſhall be paid by the Mariners unto 17 
the Parſon, out of the Fiſh that the Owner ſhall have for the Hire of his f 
Ship, for that it is a Perſonal Tithe, therefore ought to be paid but of the iti 
clear Gain. Mich. 14 Jac. B. R. by Dodderidge, in Goſling and Hard- j 
ing's Caſe, 1 Rolls Abr. 656; and Hill. 14 Car. B. R. Juſtice Jones ſaid, I 
upon an Appeal out of Ireland to the Delegates in the Lord Deſmond's |! 
Caſe, it was agreed, that for ſuch Fiſh ſo taken, only Perſonal Tithes are 7H 
due. 1 Rolls Abr. 636. See 2, Inſt. 621. And when upon a Suit in the Spi- : 4 
ritual Court for the Tithe of Fiſh taken in the Sea, a Prohibition was i! 
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prayed. Firſt, Becauſe Fiſh in the Sea or great Rivers are feræ nature, 1 

Secondly, Becauſe the Sea is not within any Pariſh, ſo that as no Parſon * 
can ſay, that the Part thereof where the Pill. are taken is within his Pariſh, i j 
the Prohibition was denied; for as Jones affirmed, Tithes of Fiſh are uſu- 7 
ally paid in Ireland : And it was ſaid, that in Cornual they pay Tithes for "it 


fiſhing in the Sea to the Parſon of the Pariſh where they are landed ; and 

that it is a Cuſtom in Yarmouth, that Tithes ſhall be paid for Herrings, 

Trin. 8 Car. B. R. 1 Croke 264. But no Tithes ſhall be paid in Kind of 

Fiſh taken in the High Sea out of any Pariſh, without a Cuſtom for it. 

Hill. 14 Car. B. R. Long v. Dircel, per Curiam, 1 Roll's Abr. 636. Hol- 

land v. Heale, Noy 108. | 5 0 . 
Alſo the Tithe of Fiſh taken in a common River is but a Perſonal Tithe, Fif taken if 

therefore not the whole Tenth is due de Jure without a Cuſtom, but the Wee 

Expences in taking them are to be deducted; and this holds, although _ hs | 

that they be taken by him who hath a ſeveral Piſcary, and the Place where 

they are taken be within the Pariſh of the Parſon that claims them ; the 

Reaſon given is, for that they are fer Nature. Paſch. 15 Car. B. R. 

Gould and Arthur's Caſe, and Mich. 15 Car. B. R. Wiflake and Arthur, 

&c. 1 Roll's Abr. 636. Hill. g Car. B. R. Anonymus, 1 Croke 339. 
And as to the Tithe of Fiſh, it hath been enacted, That this Ack, oz rarites ta: 

any Thing therein contained, (viz. with Reſpect to Perſonal Tithes) — the 

ſhall not extend to any Pariſh which ſtands upon and towards the 9 

Sea-coafts, the Commodities and Occupying whereof conſiſteth chiefly 

in Fiſhing, and have by Reafon thereof uſed to fatisfy their Tithes 

by Fiſh; but that all and every luch Pariſh and Pariſhes. ſhall here⸗ 

after pay their Tythes accozding to the laudable Cuſtoms, as they 

have heretokoze of ancient Time within theſe Fo2ty Pears uled and 


accuſtomed, and ſhall pay their Offerings as is akozeſald. Stat. 2 & 3 
Ed. 6. 13. And accordingly, when one libelled in the Spiritual Court for 


the Tithes of Pilchards taken in the Sea, a Prohibition Was granted upon 
the 


—— 


hol. 
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Perſonal the Surmiſe of a Cuſtom there, that the Owner of the Fiſher-boat hath 
ww. Op one Moiety of the Fiſhes, and the Fiſhermen the other Moiety, and thar 
hd the Owner hath uſed to pay the Tenth of his Moiety for all ; and this Sur- 

3 miſe was held to be good and ſufficient, Hill. 1 Fac. C. B. Holland v. 
Heale, Ney 108. And ſo when a Surmiſe was, that all the Fiſh of a Ship 
ſhould be divided into Ten Doles, after the Owner's Part is ſeparated 
from them, for the Uſe of the Ship, and then the Tenth Dole is to be 
divided, and one Moiety is to be to the Parſon, and the other Moiety to 
the Town, viz. of Tarmoutb, this was admitted to be good, Mich. 14 
Fac. B. R. Goſlin v. Harding, 1 Roll's Rep. 419. . 

4 _ The Tithe alſo at leaſt of ſome Mills is ſaid to be perſonal, as of Ful- 

ie. ling-Mills, Paper-Mills, Sc. 2 Inſtit. 62 1. But Cole Chief Juſtice ſaid, 

ttat no perſonal Tithe by the Statute, vig. Ed. 6, is to be paid for Mills, 
but where by ſpecial Uſage the ſame hath been paid; to which the Court 
agreed. Trin. 14 Jac. B. R. Fakes v. I. S. 3 Bulſtrode 212, and ſame 
Caſe, 1 Rolls Rep. 405. And when a Prohibition was prayed to ſtop a 
Suit in the Eccleſiaſtical Court for Tithes of a Fulling-Mill, wherein it 
was ſuggeſted in the Spiritual Court, that the Defendant did full with his 
Mill weekly Forty Cloths, and did gain by every Cloth Two Shillings, 
whereof he demanded Tithes, and upon this Surmiſe only, that by the 
Law of the Land he ought, not to demand Tithes of ſuch Mills, a Pro- 
hibition was granted, for that Tithes are not payable of fuch Things 
whereof comes the Gain only by the Labour of Men, without a 
Cuſtom. Hill. 16 Fac. B. R. Danderidge v. Johnſon, 2 Groke paz. 
But reſolved it was afterwards, that Tithes by the Law are due of ſuch 
Mills, and a Prohibition denied. Mich. 11 Car. B. R. Fohn/ſon v. Dan- 
deridge, 1 Roll's Abr. 641. But of a Corn-Mill, whether driven by 
Wind, Water, Horſe, or Hand only, as Iron Mills, the Tithes are faid 
not to be Perſonal, but Predial or Mix'd; and therefore according to the 
Corn-Mills to Cuſtom of the Realm the Miller ought to pay the Tenth Toll-diſh for 
83 Tithes. 1 Rolls Abr. 656. But this is not to be underſtood of old Corn- 
Mills, but of Mills more lately erected; for thus it hath been enacted: 
See 2 Inſt. 621, 652. contra, and is payable to the Proprietor of the 
Tithes where the Mill is, and not where the Miller lives, which proves it 
to be a Predial Tithe, as was ſaid by the Chief Juſtice Holt, Mich. 3 W. 
M. B. R. in Gumley and Falkingham's Caſe, and ſo is Linucod, tit. de 
| Diecimis c. quamquam verb. ſicut feni; for Predial Tithes are payable 
EO, where they ariſe, Perſonal Tithes where the Perſons audiunt diving & 
69 25 Ecclefiaſtica Sacramenta. Linwood, ed. tit. c. Sancta v. Ec- 
cleſlis. | | 5 
Alſo if any do ere in his G2otnd a Mill of new, and after the 
JÞarſon of the Place demanded Tythe fo2 the lame, the King's Pꝛo⸗ 
hibition doth iſſue in this Foꝛm: Quia de tali Molendino hactenus De- 
. cime non fuerunt ſolutæ, prohibemus, &c. Et ſententiam Excommunica- 
tionis, ſi quam hac occaſione promulgaveritis, revocetis omnino. The 


4 Anſwer: Jn ſuch Caſe the King's Pꝛohibition was never granted by 
=— | the King's Aﬀent, no2 never ſhall, which hath decreed that it ſhall 
1 not hereafter lie in ſuch Caſes, Stat. 9 Ed. 2. cap. 5. By which it 
1 appears, that all Corn-Mills, not erected before the Time of Ed. 2. are 
L tithable in themſelves ; but becauſe that many fince erected may be to us 
The Rule antient, and their firſt Erection unknown, the Rule I concieve muſt be, 
— 2 5 that all Mills, whoſe firſt Building was before the Memory of any Man 
living, and is not otherwiſe known, not having been ſubject to this Day 


to the Payment of Tithes, ſhall be intended to be erected before the Sta- 
5 tute, 


8 e 
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tions are moved for to ſtay a Suit for Tithes in the Eccleſiaſtical Court for 
antient Mills, it muſt not be only ſuggeſted that the Mill is an antient 
Mill, but alſo that it hath never paid any Tithes; and the Courts of Com- 


mon Law generally do require an Affidavit to be made of the Truth of 


ſuch Suggeſtion, ig. that the Mill is antient, and hath not paid any 
Tithes; and if a new Mill be erected upon Lands diſcharged of Tithes by 
the Statute of Monaſteries, 31 H. 8. 13. Tithes ſhall be paid thereof; 
by the whole Court, and a Prohibition denied, for the Rulg is, De Mo- 
lendino de novo Erefto non jacet Probibitio, Tin. 15 Fac. B. R. Anony- 
mus, 2 Croke 429. Sed vide ante cap. 47. that they are but a perſonal Tithe. 


So if for Two Meſſuages, and two antient Water-Mills to 5 Corn, 5 1 4 : 


the Owner hath uſed Time out of Memory to pay to the Parſoh Twen 
Shillings yearly in Lieu of all Tithes iſſuing out of the ſaid Meſſuages and 
Mills, and after the Owner of the Meſſuages and Mills doth ere& Two . 
new Corn-Mills within the ſaid Meſſuages, this Modus ſhall not diſcharge 
theſe new Mills from the Payment of Tithes, for that the Tithe of a 
Mill is not merely predial, but mix'd with the Perſonalty, and is more of 
the Perſonalty than of the Predialty; per Cur. Mich. 13 Car. B. R. Good- 
in and Smith's Caſe, 1 Roll's Abr. 652. But by the Chief Juſtice Holt, 
the Tithes of Mills are to be paid in the Pariſh where the Mill is, and not 
where the Miller lives, which proves it to be more a Predial Tithe. Mich. 
3 N. & M. B. R. Gumley v. Falkingham. Yet it is faid to be held by the 
Court, that if a Man doth preſcribe to pay to the Parſon a certain Thing, 
as a Modus Decimandi, for all the Demeans of his Manor, and afterwards 
he doth erect a Wind-Mill upon Parcel of the ſaid Demeans, he ſhall not 


pay any Tithes for this Mill, but the Modus given for the Demeans ſhall” 


go in Diſcharge of it alſo, being builded upon the Land diſcharged. Trin. 
39 Elix. B. R. Ruſſel and Moor, 1 Rolls Abr. 651. 
So if a Man ſeiſed of Eight Acres of Paſture and Meadow, for the 
Tithes of which he hath uſed to pay Time out of Memory Five Shillings 
and Six-pence, and afterwards the Owner of it doth ere& upon it one 
Corn-Mill, he ſhall pay no Tithes for the Corn-Mill, for that the Land 
Was diſcharged by the Modus Decimandi. 1 Roll's Abr. 652. 2 Inſt. 490. 
But theſe Caſes, though they differ in Circumſtance, yet the Reaſon 
of judging ſeems to - be the ſame as to them all ; if otherwiſe, I think the 
Caſe in Croke, and' alſo Goodwin and Smith's Caſe, to be more agreeable 


to Reaſon; they are alſo the latter ; for every Modus is ſuppoſed to ariſe 


from an original Agreement upon giving a Recompence for the Tithes, 
which Agreement cannot be preſumed to be made for other than the Fruits 
of- the Land, there being no other Thing then in Being, and not for the 
Tithes of that which is of a different Nature; therefore if a Man hath 
a Meadow, on which he hath alſo a Mill, and agrees with the Parſon for 
the Tithes of the Profits ariſing from the Land only, it will be hard to 
ſay, that this Agreement ſhall be extended. to free the Mill alſo, though it 
was then in Being, becauſe the Profit of the Mill is another Thing diffe- 


rent from the Profit of the Land. And Coke ſeems to be of Opinion, If the Tithe 


that the Tithe of a Corn-Mill is but a Perſonal Tithe. 2 Int. 62:1. If oo . : 


ſo, the Tithes of a Mill (if the Owner imploy'd it ene paid with @nal Tithe. 
0 


reſpect to his Perſon, conſidered with his Imployment, t with re- 
ſpect to the Land. And none ſure will affirm, that a Man who by his 


Imployment and Cuſtom of the Place is to Pay a Perſonal Tithe, pur- 
ls i bt chaſing 
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tute, pray 0 to 3 E But as to 0 Mill for which Tithes r been wan 
paid, and new Mills, Tithes muſt be paid as is aforeſaid; by Coke; T! rin. 8 
14 Jac. B. R. Jales Caſe, 1 Rolls Rep. 405. Therefore when Prohibi- 
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aL”; chafing; Land Tithe-free, or for which a Modus is paid, is therefore free 
from paying a Perſonal: Tithe; no not though he erects his Habitation 
upon ſuch Land ; why then if he-ere&ts the Engine of his Art there, for 
ſuch are ſaid ſo to be? However, a Corn-Mill may be diſcharged of paying 
the Tenth of the Toll, by paying a Modus for it; and if the Owner in 

ſach Caſe be ſued for the Tenth, a Prohibition lies. Jin. 14 Fac. B. R. 

Fake's Caſe, 1 Null s Rep. 406. But if the Surmiſe be of a Cuſtom to 

ay a certain Rate for all Mills erected, and to be erected, the Cuſtom 

ſhall not go to any new Mill; and therefore in ſuch Caſe, by the Rule of 

the Court, a Conſultation was granted as to a new Mill, and for the an- 

tient Mill the Modus was allowed to be good. Jin. 14 Fac. B. R. 

Fakes, Bulſt. 3. p. 212. So if there be a Cuſtom in Two Hundreds, 
Of 2 Baker's (though in ſeveral Counties,) that if any common Baker of Bread, inha- 
Nn hiting in either of the Hundreds, doth erect any Water-Mill, Wind- 
Mill, or Hand-Mill, within either of thoſe Two Hundreds to grind his 
Corn, to be imployed for making of Bread for himſelf in his Trade of a 
common Baker, for the Maintenance of his Family, and to fell to his 
Cuſtomers inhabiting there, or near to the ſaid Hundreds, for their Suſten- 
tation, by which the Parſons in the faid Hundreds have the greater Tithes, 
viz, of them who have Lands or Tenements, and of others, as of Ma- 
nual Tradeſmen, by Way of Offerings, and ſuch like, and in reſpect 
thereof no Tithes have been paid in Time whereof, &c. for grinding of 
this Grain ſo imployed ; this was held to be a good Cuſtom, and a ſuf- 
ficient Diſcharge; and a Prohibition was granted, though the Baker did 
inhabit in one Hundred, and erected his Mill in another, for that Two 
Hundreds may preſcribe in Non Decimando, Paſch. 15 Car. B. R. 
Kidden and Edward's Caſe, 1 RolPs Abr. 654, But Quere of the Con- 
ſideration of this Cuſtom, for that the Matters ſuggeſted ſeem to be no 
Conſideration to the Parſon for the Tithes of the Toll of the Mills, 


CHAP LL 
Mortuaries, Offerings, Oblationt, and Ob. 


Mortuaries. Eſides Lands, Glebe and Tithes, there are other ſmall Profits due 
and payable to the Incumbent of a Parſonage or Vicarage; as Mor- 
tuaries and Offerings, called alſo Oblations and Obventions, The Law as 
to Mortuaries is declared and ſettled by A& of Parliament in theſe Words: 


8y 21 H. 8. Fozaſmuch as Queſtion, Ambiguity and Doubt, is chanced and 
K riſen upon the Oꝛder, Banner and Fozm of Demanding, Receiving 
and Claiming. ok PMoꝛtuaries, otherwiſe. called Cozſe⸗pꝛelents, as 

well fo2 the G2eatneſs and Galue of the ſame, which, as hath 

lately been taken, is thought over erceſlive to the pooz People, and 

other Perſons of this Realm, as alſo fo2 that ſuch Yoztuaries oz 
Coꝛſe⸗pꝛeſents have been demanded and levied fo2 ſuch as at the 

5 Time of their Death have had no Pꝛoperty in any Goods oz . 
1 "IG S, 


** 
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tels, and many Times fo2 travelling and wayfaring Men, in the Wonuartes. 


laces where they have koztuned to dite: To the Intent that all 

oubt, Contention and Intertainty herein map be removed, and as 

well the Generality of the King's People therein remedied, as alſo of 

the Parſons, Uicars, Patiſh-Pzieſts, and other having Intereſt in 

ſuch Yoztnartes and Tozſe-p2eſents, indifferently pꝛodided fo2; 

Be it therekoze enacked, ozdained and eſtabliſhed by the King our 
Sovereign Low, and the Lozds Spiritual and Tempozal, and the 


i 
Commons of this Parliament aſſembled, and by Authouty of the 1 
lame, that from the Firſt Day ok April in the Pear of our Lozd God 4 
MDXXX no Parſon, Gicar, Curate, noz Parifh-Pzieſt, ne any 1 
bother Spiritual Perſon, no2 their Fermozs, Bailiffs, no2 Leſſees, 5 
Hall take, receive o2 demand of any Perſon oz Perſons within this .,- 
' Realm, fo2 any Perſon o2 Perſons dying within the ſame, any man⸗ | . mm 
ner Hoztuary o2 Codſe-pieſent,' ne any Sum o2 Sums of Boney, ne af —_— 
any other Thing fo2 the ſame, moze than is hereafter mentioned: | wo 


Ne alſo ſhall convent oz call any Perſon oz Perſons befoze any 
Judge Spiritual fo2 the Recovery of any ſuch Moztuarp oz Coſe- 
preſents, 02 any other Thing fo2 the ſame, moze than is hereafter 
mentioned, upon Pain to kozkeit koz every Time ſo demanding, Penalty vr 
receiving, taking, oz conventing, o2 calling any ſuch Perſons be- dena 
foze any Spiritual Judge, ſo much in Ualue as they ſhall take above «i. aa a. 
the Sum limited by this AX; and over that 40s. to the Party low.. | 4 
grieved contrary to this Act; fo which Foxfeiture, the Party ſo _— 
gtieved contrary to this Act ſhall have an Action of Debt, y Writ, | _ 
Bill, Plaint, oz Inkozmation in any of the King's Courts, wherein M8 
no Wager of Law, Cſſofn, no2 Pzoteftion ſhall be allowed. nn 


Firſt, It is ozdained, effabliſhed and enaﬀed, That no manner Not for m0 
Moztuary ſhall be taken oz demanded of any Perſon whatſoever he Teige | _ 
be, which at the Time of his Death hath in moveable Goods under | | ... 
the Galue of Ten Marks. Allo, that no Bo2tuary ſhall be given - 
o: demanded from hencekozth of any manner Perſon, but only in r 
ſuch Place where heretofoze Moztuaries have been uſed to be paid WE 

and given, and in thoſe Places none otherwiſe but after the Kate „ 1 
and Fozm hereafter mentioned. Me that any Perſon pay Moz⸗ 
tuaries in moze Places than one, that fs to ſay, in the Places of ..-- 


their moſt Dwelling and Habitation, and there but one Moztuarp. 
Mo no Parſon, Uicar, Curate, Pariſh-Pyzieſt, oz other, ſhall foz 
- any Perſon dying 02 dead, and being at the Time ok his Death of 
the Ualue in moveable Gaods of Ten Parks oz moze, clearly above 
his Debts pald, and under the Sum of 301. take fo2 a Moztuary 
above 3s. 4d. in the whole; and koz any Perſon dying oz dead, 
being at the Time of his Death of the Ualue of 301. oz above, clear- 
lp above his Debts paid, in moveable Goods, and under the UGalue 
of 401. there ſhall no moꝛe be taken o2 demanded fo2 a Yoztuary 
than 6s. 8d. in the whole; and fo2 any Perſon dying oz dead, having 
at the Time of his Death of the Ualue fn moveable Goods of 401. 
oz above, to any Sum, whatſoever it be, clearly above his Debts 
paid, there ſhall be no moze taken, paid oz demanded koz a Hop 
tuarp, than 10s. in the whole. CN aa . | | 
Mꝛovided alway, That fo2 no Woman being Covert-Baron, 1192 wives, Chil- 
Child, ne fo2 any Perſon not keeping Þouſe, any manner_Yoztuary dren, and 
be paid, ne that any Parſon, Uicar, Curate, Pariſh-Paieft, 02 other, . 
agk, demand oz take fo2 any ſuch Woman, Child, oz foz any Al 
0 
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WMoꝛztuaries. (gn not keeping Þouſe, dying oz dead, any manner Thing 02 Mo- 
O nep, by Way of Moztuarp, ne alſo koz any Wayfaring Man, oz 
bther that dwelleth not, ne maketh reſidence in the Place where they 
pßhall happen to die, but that the Woztuary of ſuch Wayfaring Per⸗ 
ſons be anſwerable in Places where Moztuaries be accuſtomed to be 
pald, and in Manner and Fozm, and after the Rate befoze mention⸗ 
ed, and none otherwiſe, in the Place o2 Places where ſuch waykaring 
Þerſons at the Time of their Death had their moſt Þabitatton, 
Þouſe and Dwelling-places, and no where elſe, ee 
Proviſo for Pꝛovided alway, That it ſhall be lawful to all manner Parſons, 
Money, = Akcars, Curates, Parich⸗Puieſts, and other Spiritual Perſons, to 
hene. taße and receive any manner Sum of Money, oꝛ other Thing, which 
by any Perſon dyfng ſhall fo2tune to be diſpoſed, given oz bequeath- 
ed unto them, oz any of them, oz to the high Altar of the Church; 

this Ack oz anp thing mentioned notwithſtanding. ' 


Mali and And be it alſo ena#ed by the Authozfty afozeſaid, That no Montu⸗ 


Berwick. aries no2 Coꝛſe⸗pꝛeſents, ne any Sum oz Sums of Monep, oz other 
Thing, fo2 any Woztuary o2 Coxſe-pzeſent, ſhall be demanded, ta- 

ken, received oz had in the Parts of Wales, noz fn the arches of 

the ſame, no2 fn the Towns of Calice o Berwick, no; in the Marches 

of the ſame, but only in ſuch Parts and Places of Wales, arches 

and Towns afozeſatd, where Moztuaries have been accuſtomed to be 

taken and paid, And in thoſe Parts and Places no Moztuaries no 
Cozſe⸗pꝛeſents, ne any other Thing foz Yoztuary o2 Cozſe⸗pꝛeſent 

from hencefo2th ſhall be demanded, taken, received oz had, but only 

after the Fozm, Ozder and Manner above ſpecified in this pꝛeſent 

Act, and none otherwiſe, ne ok any other Perſon oz Perſons than 

5 1 by this pꝛelſent Aﬀ, upon the Pain contained in this pꝛe⸗ 

Biſhops in Pꝛovided alſo, That it ſhall be lawful to the Biſhops of Bangor, 
Wales to take Landaff, St. Davids and St. Aſaph, and likewiſe to the Archdeacon 
fda of Cheſter, to take ſuch Moztuaries of the Pzieſts within their 
But Note, by Ofoceſe and Jurisdictions, as heretokoze have been accuſtomed, 
a Statute JY2ovided alſo, That in ſuch Places where Moztuaries have been 
mace 12 accuſtomed to be taken of leſs Ualue than is akozeſald, That no 


e. Ma. Perſon ſhall be compelled to pay in any ſuch Place any other Woz⸗ 
dier are taken tyqry, O2 moze fo2 any Moztuary than hath been accuſtomed, ne that 


away in the 


fid Dioceſs ANY Moztuarp in ſuch Place ſhall be demanded, taken, received 02 
of Bangor, had of any Perſon oz Perſons exempt by this AX, noz in any wiſe 
Bert, g contrary to this Act, upon Pain akoze limited. Stat. 21 H. 8. c. 6. 


Davids, and 2 | 
St. Aſapb, and a Recompence given in lieu thereof to the Biſhops of thoſe Dioceſes. See the ſaid Act for this 


Purpoſe, and for annexing certain Prebends to the Maſterſhip of Pembro. Coll. and Provoſtſhip of Oriel Coll. c. 


26H.8.c.15. Fozaſmuch as divers and many the King our Soverign Lozd's 


7 Subjets, inhabiting within the Archdeaconry of Richmond in the 


nt. County of York, be, and of long Time have been ſoze and grievouſly 
erated and impoveriſhed by the Parſons, Uicars and others, .ſuch as 
have Benefices and Spiritual P2omotions within the ſame, as by 
taking of every Perſon, when he dyeth, in the Name of a Penſion 
02 of a Poztion, ſometime the Ninth Part of all his Goods and 
Chattels, and ſometime the Third Part, to the open and manifeſt 
Impoveriching of moſt of all the King's poo? Subjects inhabited and 
deceaſing within the fame; | 


TUhere- 
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Sovereign Lozd, the Lozds Spiritual and Tempozal, and the Com- 


Uaherefo:e be it ozdained, enafed and eſtabliſhed by the King our Offerings, 


mons in this p2eſent Parliament afſembled, and by the Authozity of 


the ſame, that from the Feaſt of St, Mark the Evangeliſt next com- 


ing, no manner of Spiritual Perſon, oz others, now having, oz that 
from the (aid Feaſt ſhall have any manner of Benelice, oz other Spi⸗ 
ritual P2omotion within the ſaid Archdeaconry, ſhall in no wiſe ask, 


lepp, demand oz take, after the Occeaſe of any Perſon oz Perſons, 

any luch Poztions oꝛ Penſions, noz any other Demand oz Duty in 
the Name oz Lieu of the ſame, upon Pain to incur ſuch Dangers, 
Fozfeitures and Penaltirs, as be contained in the Statute of Pꝛo⸗ 
viſo2s, made the five and twentieth Pear of the Reign of our moſt 
Noble JÞ20ogenito2 King Edward the Third: But that all and every 
the King's Subjefts of the ſaid Archdeaconry, and their Executoꝛs 
and Adminiſtratozs, from hencefo2th ſhall be o2dered, intreated and 
uſed fo2 their Goods. and Chattels after their Deceaſe, in like Man⸗ 
ner, Fozm, D2der and Condition, as is contained in the Statute 
made in the One and twentieth Pear of our moſt noble and vitto⸗ 
rious Reign, fo2 Pꝛobate of Teſtaments, and none otherwiſe ; any 
ſuch Cuſtom, Bull, Compoſition, P?eſcription 02 D2dinance hereto- 


Penalty for 


acting contra- 
ry to this Act. 


koze had, obtained oz uſed to the contrary, within the afozeſaid Arch⸗ 


deaconry, in any wiſe notwithſfanding. Stat. 26 H. 8. cap. 15. 
As to Offerings, Oblations or Obventions, which are all the ſame, it 
hath alſo been enacted, Pꝛovided always, and be it enafed by the Au: 
_ thozity akozelaid, That all and every Perſon and Perſons which by 
the Laws and Cuſtoms of this Realm ought to make oz pay their 
Offerings, ſhall yearly from hencekozth well and truly content and 
pay his oz their Offerings, to the Parſon, Uicar, Pꝛopzietoz, oz 


Offerings, 
Sc. how to 
be paid, by 


2 & 3 Za. 6. 


. 


their Deputies oz Fermozs of the Pariſh o; Pariſhes where it ſhail 


koztune oz happen him oz them to dwell oz abide: And that at ſuch 
four Dffering-Oays, as at any Time heretofoze within the ſpace of 
four Years laſt paſt hath been uſed and accuſtomed fo2 the Payment 
of the ſame, and in Default thereof to pay fo2 the ſain Offerings 


at Eaſter then next following. Stat. 2 & 3 Ed. 6. cap. 13. 
Under this Duty of Offerings are comprehended not only thoſe ſmall 


accuſtomary Sums commonly paid by every Perſon when he receives the 
Sacrament of the Lord's Supper at Eaſter, which in many Places is 
by Cuſtom two Pence from every Communicant, and in London a Groat 
an Houſe, but alſo the accuſtomary Payments for Marriages, Chriſtnings, 
Churches and Burials ; theſe properly belong to the Parſon or Vicar of the 
Church where they are made, and are recoverable by Law in ſach Places 
and Caſes only, where there is a Cuſtom for the Payment of certain 
Sums upon the Performance of theſe ſeveral Duties. By the Canon Law, 
and of common Right, no Parſon ought to take any thing for chriſtning 
of Children, Burials, &c. But by Cuſtom they are allowed to take ſome- 
thing; by Holt C. J. in the Caſe of the Biſhop of St. David's v. Lucy, 
Id. Raym. 450. ng 

In a Prohibition granted to ſtay a Suit in the Spiritual Court by the 


What Offer- 
ings may com- 
prehend. 


Vicar of Wakefield, grounded upon a Cuſtom for a Due for Churching of 


Women, which was alledged to be this, viz. that every Inhabitant keep- 
ing an Houſe and having a Family in Wakefield in Yorkſhire, and having 
a Child or Children born in that Pariſh, at the Time of Churching the 
Mother of the Child, or at the uſual Time after her Delivery when ſhe 


ſhould be Churched, have Time out of 


7 K of 


Mind paid ten Pence to the Vicar 


. 
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. . . die at. A ed 


nflons, of the Pariſh, for or in reſpect of ſuch Churching, or at the uſual Time 
hen the Mother of ſuch Child ſhould be churched : Iſſue was taken 


Portions, Cor- 
rodies, &c, 


34835 H. 8. 


Penſions and 
Portions to 
Archbiſhops, 
Ee. 


Perſons, and 
Bod ies, Poli- 


upon the Cuſtom, and a Verdict was found for the Defendant, that there 
was ſuch a Cuſtom. And upon Motion made to the Court by Mr. Fil- 
mer for the Plaintiff, in Arreſt of Judgment, to prevent the granting a 
Conſultation, the Court being of Opinion, that it was a void Cuſtom. 
1. Becauſe it was not alledged, what was the uſual Time the Women 
were to be churched, and therefore uncertain ; 2. Becauſe it was unrea- 
ſonable, becauſe it obliged the Huſband to pay, if the Woman was not 
churched at all, or if ſhe went out of the Pariſh, or died before the Time 
of Churching ; Judgment was arreſted; Mr. Crowle Counſel for the Defen- 
dant in the Prohibition. 2 Ld. Raym. Naylor qui tam v. Scott. 

The Profits of ſome Churches alſo do conſiſt partly in Penſions or 
Annuities, Portions of Tithes, Corrodies, Indempnities, Synodies and 
Proxies due and payable from other Churches or Perſons in reſpect there- 

of; Remedy to recover which is given by the Statute following. 
here the Archbiſhops, Biſhops, Archdeacons, and the other Ec- 
cleſiaſtical Perſons, of both the P2ovinces of Canterbury and York, 
within this Realm of England, have heretokoze in the Right of their 
Churches, had and received out of the late Monaſteries, Abbathies, 
Pꝛiozies, Munneries, Colleges, Poſpitals, Houſes of Fryars, and 
other Religions and. Eccleſiaſtical Þouſes and Places now diſlolved, 
and out of the Manozs, Lands, Tenements, and Hereditaments 
belonging to the ſame, divers Penſions, Poztions, Cozrodies, In⸗ 
dempnities, Synodies, Pꝛiozies, and other Pꝛofits: And where 
alſo in the Parliament begun and Holden at Weſtminſter the Eight 
and twentieth Day ok April in the One and thirtieth Pear ok the 
Reign of our Sovereign Lozd Henry the Eighth, by the Gzace of 
GOD, King of England, France and Ireland, Defender of the Faith, 
and of the Church of England, and alſo of Ireland, in Earth the Su- 
pꝛeme Head, Jt was o2dafned and enafed by the Authozity of the 
Parliament, That as. well the ſaid late Monaſteries, Abbathies, 
Pꝛiozies, Nunneries, Colleges, Hoſpitals, Þouſes of Fryars, and 
other Religious and Eccleſiaſtical Þouſes and Places, with the Ba- 
nozs, Lands, Tenements, pereditaments, and other P?2ofits be- 
longing unto the ſame late Monaſteries, Abbathies, Pꝛiozies, and 
other Religious and Eccleſiaſtical Pouſes and Places, as then were, 
02 then hereafter ſhould come unto the King's Highneſs Hands, ſhould 
be veſted, Deemed and adjudged in the afual and real Poſſeſſion and 
Seiſin of the King's Þighnels, his Þeirs and Succeſſozs: | 

Saving to all and every Perſon and Perſons, and Bodies Polf- 
tick, and their Þeirs and Succeſſozs, and the Þeirs and Succeſſo2s | 
of all and every of them, other then the late Abbots, Pꝛiozs, Ab- 
beſſes, Pꝛiozeſſes, and other Eccleſtaſtical Governozs and Governeſ- 
ſes ok the ſaid late Ponaſteries, Abbathies, Pzioztes, Nunneries, 
Colleges, Þoſpitals, Pouſes of Fryars, and other Religious and Ec- 
cleſiaſtical Houſes and Places, and their Succeſſozs, and the Suc⸗ 
ceſſoꝛs of every of them, and ſuch as p2etend to be Founders, Pa⸗ 


trons 02 Dono2s of ſuch Monaſteries, Abbathies, Pzioztes, Mun- 


neries, Colleges, Poſpitals, Houſes of Fryars, and other Eccle- 
ſiaſtical Houſes and Places, oz of any Manoꝛs, Meſſuages, Lands, 
Tenements, oz other Hereditaments belonging to the ſame, oz to 
any of them, their Þeirs and Succeſſozs, and the Heirs and Suc⸗ 
ceſſozs of every ſuch Founder, Patron oz Donoz, and the _ Ab- 
ots, 


I 
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bots, Pꝛioꝛzs, Abbeſſes, Pꝛiozeſſes, and other Eccleſiaſtical Governozs Penſions, = 
and Governefles of ſuch Monaſteries, Abbathies, Pꝛiozies, Nunneries, CANES) 
Colleges, holpitals, Þouſes of Frpars, and other Religions and 5 
Eccleſiaſtical Þouſes and Places, which then hereafter ſhould happen 
to be diſſolved, ſupp2efſed, Tenounced, relinquiſhed, fozfefted, given 
up, oz come to the King's Highneſs, and ſuch as pꝛetend to be 
Founders, Patrons, oz Dono2s of ſich Monaſteries, Abbathies, 
Pzfozies, Nunneries, Colleges, Hoſpitals, Þouſes of Fryars, and 
other Eccleſiaſtical Houſes and Places, oz of any Manozs, Mel⸗ 
ſtages, Lands, Tenements oz other Þcreditaments to the ſame be- 
longing, oz to any of them, their Þeirs and Succeſſozs and the 
peirs and Succeſſozs of every of them, all ſuch Right, Title, Claim, 
Intereſt, Poſſeſſion, Rents, Charges, Annuities, Leaſes, - Ferms, 
Offices, Fees, Liveries, Livings, Poztions, Penſions, Cozrodies, 
Commons, Synodfes, J2ories, and other Pꝛofits which they oz 
any of them have, claim, ought, may oz might have had in oz to the 
Pꝛemiſſes, oz to any other Part oz Parcel thereof, in ſuch like 
Manner, Fozm and Condition, to all Intents, Reſpets, Conſtru⸗ 
 fffons and Purpoſes, as if the ſame Act had never been had ne made, 
(Rents-ſervices, Rents⸗ſeck, and all other Services and Suits only 
except) as by the ſame Act among divers other Things therein con⸗ 
tained more plainly is ſhewed, and may appear. 
And yet notwithſtanding the fafd general Saving contained in the Archbiſ"ops, 
ſaid Ac, the ſaid Archbiſhops, Biſhops, Archdeacons, and other Ec. e gag pen 
cleſiaſtical Perſons of both the ſaid P2ovinces of Canterbury and York, fions, Cc. 
be and ſithin the making of the ſain Act have been diffurbed and de- 
nied of the having, receiving and gathering of the ſaid Penſions, 
Poztions, Cozrodies, Indemnities, Synodfes and Pꝛoxies, with 


other Pꝛoſits belonging unto them, by divers of the Fermozs and - .n 
Occupters of great Part and Parcel of the laid Manozs, Lands, =_ 
Tenements and Þereditaments of the ſaid late Ponaſteries, and | .. 
other Eccleſiaſtical Houſes and Places, oz being Parcel of the Pol⸗ : Bi 
ſeſſions of them, and have no dire mean to obtain, recover, o2 come | Wa, 
to the ſame, not only to their great Þurt and Damage, but allo | [49 
like to grow, and be to the great Loſs and Oiſheriſon of the King's 4 
Majeſty, concerning his Firſt⸗kruits and Tenths: 1 
Foz Rekozmation whereof, be it ozdained, eſtabliſhed and enacked For Refor- = 
by the King's Þighnels, with the Aﬀent of the Lozds Spiritual and ace Ne. —_ 
Tempozal, and the Commons in this pꝛeſent Parliament aſſembled, = 
and by the Authozity of the lame, That if any Perſon o2 Perſons, 1 
being Fermoz o2 Occupier of any Banozs, Lands, Tenements, Par- 4 
ſonages, Benefices, oz other Pereditaments ok any of the ſaid late Wo 
Monaſteries, o2 Eccleſiaſtical Pouſes oz Places, oz belonging to . 


them, 02 any ok them, by the King's Þighneſs Gift, Szant, Sale, # 30 
Exchange oz otherwiſe, out of which Pzemiſſes any ſuch Poztions, | "ll 
Penſions, Coxrodies, Jidemnities, Synodies, Pꝛoxies, oz any ml 
other P2ofits, have been heretokoze lawfully going out, an{wered oz | —_ 
pald to any of the Archbiſhops, Biſhops, Archdeacons and other wy 
Eccleſiaſtical Perſons aboveſaid, do at any Time after the firſt Day 
of April next coming, wilfully deny the Payment thereof, at the 
Days of Payment heretofoze accuſtomed, ok any of the ſaid Pen- 
ſions, Poztions, Cozrovies, Indemnities, Synodtes, Pꝛoxies, oz 
any other P2ofits, whereof the ſaid Archbiſhops, Biſhops, Archdea⸗ 
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Penſlons, 


Archbiſhop, 
Sc. to make 
Proceſs a- 
gainſt them, 


cons, 02 other Eccleſiaſtical Perſons were in Poſſefſion, at oz within 
ten Years next befoze the Time of the Diſſolution of any ſuch Mo⸗ 
naſteries, oꝛ other Eccleſiaſtical Þouſes 02 Places; that then it ſhall 
be lawful fo2 the ſame Archbiſhops, Biſhops, Archdeacons, 02 other 
Eccleſiaſtical Perſons afozeſaid, being fo denied to be ſatisfied and 
pafd thereof, and having Right to the ſame Thing in Demand, to 


make ſuch 12oceſs as well againſt every ſuch Perſon and Perions 


as ſhall ſo deny Payment ok the lame Penſion, Poztions, Copro⸗ 
dies, Proxies, Jndemnities, Synodies, o 02 any other Pꝛofits, which 
of Right ought to be paid, as is afo2zeſaid, as againſt the Church oz 
Churches charged with the ſame, as heretofoze they Have lawfully 
Done, and as by, and accozding to the Laws and Statutes of this 
Realm they may now lawfully do, fo2 the true Payment and Reco- 
very thereof: And ik the Party Defendant be lawfully Convi# la 


_ any ſuch Suit, Cauſe oz Matter, accozding to the Eccleſiaſtical 
Labs; then the Party Plaintiff ſhall have and recover againſt the 


Proceſs at the 
Common 
Law. 


Party "Defendant the Thing in demand, and the Ualue thereof in 
Damages, with his Coſts fo2 his Suit. 

And be it further ozdained and enafﬀed by the Authozity akozeſaid, 
That if it foztune the Cauſe- 02 Matter of Uariance between any of 
the laid Parties be determinable at the Common Law, that then 
the Party grieved to ſue fo2 his Recovery and Remedy therein at 
the Common Law: And if the Party Oefendant fo2ztune to be, by 
the Courſe of the Common Law, lawfully condemned to the Party 


Plaintiff; then the ſaid Party Plaintiff ſhall likewiſe have and re- 
cover againſt the Party Oefendant the Thing in demand, and the 
_ Qalue thereof in Damages, with his Coſts fo2 his Suit. 


Proviſo upon 
the King's 
Gift or Sale 
for Lives or 
Vears. 


Pꝛovided alway, and be it enated by the Authozity afozeſaid, That 
all and ſingular ſuch of the laid Archbiſhops, Biſhops, Archdeacons, 
and other Eccleſiaſtical Perſons, which have Right oz Title to 
claim, demand, oz injoy any of the ſai Penſions, Poztions, Coz- 


rodies, Jndemnities, Spnodies oz P?ortes againſt any Perſon oz 


Jerſons, to whom the King hath made, o2 hereafter ſhall make in 
Writing under Seal, any Sale, Gift, G2ant oz Leaſe, fo: Term 


. of Life o2 Lives, oz Pears, of any of the ſaid Manozs, Lands, 


Tenements, Parſonages, WBenefices, and other Hereditaments, 
charged, oz chargeable to oz with any of the ſaid Penſions, Poztions, 
Cozrodies, Indemnities, Synodies oz P2ories, and alſo hath cove: 
nanted, granted, pꝛomiſed oz agreed, oz hereafter ſhall covenant, 
grant, pꝛomile 02 agree, by the ſaid Writing to acquit, diſcharge, 
o: ſave harmleſs the fame Perſon oz Perſons, of all Penſions, 


Portions, Cozrodies, Indemnities, Synodies and Proxies, going 


out of the Pꝛemiſſes 82 any Parcel thereof, as be o2 ſhall be men- 


tioned in the ſame Writings oz anp ok them, ſhall ſue fo2 their Re- 


medy and Recovery thereof in the Court of the Augmentations of 
the Revenues of the King's Crown, and not- elſewhere : And that 


the Party Defendant having any ſuch Oiſcharge, being convented, 


called o2 ſued to any other Court oz Place, oz befoze any other 
Judge, fo2 any the Catſes aboveſaid, ſhall be diſcharged and dil⸗ 


miſſed out of the ſame Court oz Plate without any Thing paying 


fo2 the ſame, by the only ſhewing kozth any of the ſaid Uritings, 
ſealed under any of the King's Seals, pꝛoving oz declaring the King 


to have covenanted, pꝛomiſed oz agreed to acquit, diſcharge oz ſave 
harmleſs 
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harmleſs the ſaid Party Defendant thereof, as is afozeſaid ; any Sui 
thing contained in this At to the contrary notwithſtanding, Stat. 7 
A 


Theſe Duties 
how payable 
from new Cor - 


34 & 35 H. 8. c. 19. „„ Sx 2 

And in Caſes when any of theſe Duties were due from any Religious 
Houſe diſſolved, and the King did of new incorporate a Society, as Dean 
and Chapter, and give to them the whole Site of ſuch Religious Houſe, with 
all Manors, Lands, Tenements and Hereditaments Parcel thereof ; ſuch 
Duties are due and payable from the new Corporation, and if a Corpora- 
tion be ſurrendred or diſſolved by the Death of the Members, and the 
King doth incorporate them by a new Name, an Annuity before payable 


by the ſaid Corporation is not determined. Jin. 32 Eliz. The Biſhop of 


Koc heſter's Caſe, 2 And. 106, Eſpecially theſe Duties remain by Virtue 
of the aforeſaid Statute, becauſe they were in Eſſe at the Time of the 
making thereof, and not extinguiſhed by the Surrender of the Religious 
Houſes; for their Corporations were not diſſolved by their Surrender, 
until all the Religious Perſons had relinquiſhed their Houſes and Habits, 


Trin. 2 fac. in the Exchequer, The King and Dr. Forth's Caſe, 


Davis, p. 1. 


CHAP. LI 


Tithes, Mortuaries, Oblations and other 
Church Duties, in what Courts to be ſued 


for. 


Am come now to ſpeak to the Second Queſtion with reſpect to the What Reme- 
Profits belonging to an Eccleſiaſtical Benefice, dig. what Remedy the 
Law hath given the Owner for the Recovery of them, or Satisfaction for r. 


them, being detained. 


Theſe Profits do conſiſt of Tithes of all Sorts, or other Recompence Of what they 
for them, Penſions, Mortuaries, Offerings (called alſo Oblations and Obven- nf 
tions) under which are comprehended all cuſtomary Payments for Mar- 
riages, Chriſtnings, Churchings and Burials, and have been and yet are 
recoverable in the Eccleſiaſtical Court, as is notorious, Theſe Courts an- 
tiently were thought ſufficient to compel, by Church Cenſures, the Laity 
to render unto Churchmen their ſeveral Dues; but tho' ſuch Reverence 


then was given to the Cenſures of the Church, yet Ways were found out 
to vex the Incumbents by reaſon of their taking their Tithes, &c. viz. 
By Scire Facias, and Actions for Goods taken away, Sc. Whereupon it 


was enacted, Mhereas Writs of Scire Facias have been granted to Remedy by 
warn Pꝛelates, Religious and other Clerks, to anſwer Oiſmes in 18.3. 7+ 


our Chancery, and to ſhew if they have any Thing, oz can any 
Thing ſay, wherefoze ſuch Dilmes ought not to be reſtozed to the 
ſain Demandants, and to anſwer as well to us as to the Party to 
ſuch Dilmes: That ſuch Writs from hencefozth be not granted, 
and that the Pꝛoceſs hanging upon ſuch Writs be adnulled and re- 
pealed, and that the Parties be RUS from the Secular 2 


dy to recovet 
theſe Profits, 


— 2 
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Suſts fo ok ſuch — of Pleas: Saving to us our Right, ſuch as we and 
Chur)= our Ancefto2s have had, and were wont to have of Reaſon. In 
UV Witneſs whereof, at the Requeſt of the ſaid Pꝛelates, to theſe p2e- 
ſent Letters we have let our Seal. Dated at London, the 8th Day 
ok July the Pear of ny Reign of _— the 18th, and of France 
the sth. Stat. 18 E. 3. 
Special Aver- (And afterwards it was WA this ) It is accowed, that at what 
ment, © Time that any Perſon of the poly Church be dzawn in Plea in the 
de. . K. 2. Secular Court fox his own Tithes taken, by the Name of Goods 
e. 14. taken away, and he which is fo dzawn in Plea maketh an Exception, 
oz alledgeth that the Subſtance and Suit of the Buſineſs is only 
upon Tithes due of Right and of Poſſeſſion to his Church, oz to 
another his Benefice t That in ſuch Caſe the general Averment ſhall 
not be taken, without chewing ſpecially how the ſame was his 


Lay-Cattle. 1 Rich. 2. c. 14. 
After this, no Statute was made about the Profits of the Church, till 


21 H. 8. e. 6. Stat. 21 H. 8. c. 6. was made about Mortuaries, which is ſet down c. 51. 

1 Mortua- But this Law was made to the Prejudice, rather than to the Advantage of 

5 the Church, and at a Time when divers other Laws were made for the 
leſſening the Power and Intereſt of the Clergy, to the great Abatement 
of that Reverence which People had to the Clergy and Cenſures of the 
Church, ſo that it was thought neceſſary to enact as followeth. 


27 H.8. c.20. Fozaſmuch as divers Numbers of evil diſpoſed Perſons inhabited 
againt $17 in lundzy Counties, Cities, Towns and Places of this Realm, 
Tithes. having no Reſpeft to their Duties to Almighty God, but agafnſt 
Right and good Conſcience having attempted to ſubſtraX and with- 
hold in ſome Places the whole, and in ſome Places great part of 
their Tithes and Oblations, as. well perſonal as pedial, due unto 
God and Holy Church, and purſuing ſuch their deteſtable Enozmities 
and Injuries, have attempted in late Time paſt to diſobey, contemn 
and deſpiſe the Pꝛocels, Laws and Decrees of the Eccleſiaſtical 
Court of this Realm, in moze temerous and large Manner than 
befoze this Time hath been ſeen ; Foz Refozmation of which ſaid 
Injuries, and fo2 Unity and Peace to be p2eſerved amongſt the 

King's Subjeſts of this Realm, our Sovereign Lozd the King be- 
ing ſupzeam Þead on Earth, under Gov, of the Church of England, 
willing the Spiritual Rights and Duttes ok that Church to be p2e- 
ſerved, continued and maintained, hath ozdained and enaed by fAt- 
thozity of this ꝓꝛeſent Parliament, That every of his Subjets of 
this Realm, England, Ireland, Wales and Caleis, and arches of the 
lame, accozding to the Eccleſiaſtical Laws and Ozdinances of his 
Church of England, and after the laudable-Uſes and Cuſtoms of their 
Pariſh, oꝛ other Place where he dwelleth, o2 occupieth, ſhall yield 
and pay his Tithes and Offerings, and other Duties of Poly Church, 
and that fo2 ſuch Subſtrafttons of any of the ſaid Tithes, Offerings, 
02 other Duties, the Parſon, Uicar, Curate, oz other Party in 
that behalf grieved, may by due Pꝛoceſs of the King's Eccleſiaſtical 
Laws of the Church of England convent the Perſon oz Perſons 
offending befoze his O2dinary, oz other competent Judge of this 
Realm, having Authozity to hear and determine the Right of 
Tithes, and alſo to compel the ſame Perſon oz Perſons offending, 
to do and yield their laid Duties in that behalf; and in caſe the D2-. 
dinary of the Dfoceſe, o2 his Commiſſary, o2 the Archdeacon oz his 
Dtiictal, 02 * other aberent Judge afozeſaid, fo2 any a 
ontu- 


ran 2 — ih 
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Contumacp, Dilobedience, oz other Misdemeanoz of the Party De- Suits fox 
kendant, make Inkozmation and Requeſt to any of the King's moſt Ties. -e, 
honourable Council, oz to the Juſtices ok the Peace of the Shire 


where fuch Dffender dwelleth, to afliſt and aid the lame Pwdinary, 
Commiſſary, Archdeacon, Official o2 Judge, to ozder oz refozm any 
ſuch Perſon in any Cauſe befoze rehearſed : That then he of the 
King's (aid honourable Council, oz ſuch two Juffices of Peace, 
whereof the one to be of the Quorum, to whom ſuch Inkozmation oz 
Requeſt ſhall be made, ſhall have full Power and Authozity, by Uer- 
tue of this Ac, to attach, oz cauſe to be attached, the Perſon oz 
Perſons againſt whom ſuch Jnfozmation oz Requeſt ſhall be made, 
and to commit the ſame Perſon oz Perſons to ward, there to remain 
without Bail oz Mainpziſe, till that he oz they ſhall Have found ſuf: 
ficient Surety, to be bound by Recognizance, oz otherwiſe, bekoze the 
King's ſaid Chancelloz, oz Juſtice of Peace, oz any other like Chan- 
cello2z, 02 Juſtice of Peace, to the Uſe of our ſaid Sovereign Low 
the King, to give due Obedience to the P2oceſs, P2oceedings, De⸗ 
crees and Sentences of the Cccleſiaſtical Court ok this Realm 
wherein ſuch Suit oz Matter fo2 the Pꝛemiſſes ſhall depend oz be. 
And that every of the King's ſaid Cotinſellozs, oz two Juſtices of 
the Peace, whereof the one to be of the Quorum, as is afozeſaid, 
ſhall have full Power and Authozity by Uertue of this Ac, to take, 
receive and recozd . Recognizances and Obligations in any of the 
Cauſes above waitten. 
ſhall not extend to any Jnhabitant of the City of London, fo2 o: 
- concerning any manner of Tythe, Offering, oz other Eccleſiaſtical 
Duty, grown and due to be paid and yielded within the ſame City, 
becauſe there is another Oꝛder made fo2 the Payment of Tythes and 
other Duties within the laid City. | 
— Pz2ovided alſo, That every Perſon and Perſons, being Party oz 
Parties to any ſuch Suit, ſhall and may make and have his and 


P2ovided alway, That this At, o2 any Thing therein contained, ede or 


Proviſo for 
lawful Acti- 
ons, Defen- 


their lawful Aion, Demand oz Pꝛolecution, Appeals, Þ2oh:bitions, ces, appeals 
and all other their lawful Dekences and Remedies in every ſuch 3 


Suit, accoding to the ſaid Eccleſiaſtical Laws, and Laws and 
| Statutes of this Realm, in as ample and liberal Manner and Fozm 
as they o2 any of them might have had, if this Act had never been 
made: Any thing in this A above waitten notwithſtanding. 


Provided always, and be it enated by Authozity afozeſaſo, That Frovi ve | 


this Ac koz recovering of Tirhes, ne any Thing therein contained, 


further ma- 
king Eccle- 


all take Foce and Effet but only until ſuch Time as the King's gadical Laws. 


Pighnels, and ſuch other rrxii Perſons which his Highneſs ſhall 
name and appoint fo2 the making and eſtabliſhing of ſuch Laws, as 
his Pighneſs ſhall affirm and ratify, to be called the Gccleſtaſtical 
Laws of the Church of England: And after the ſaid Laws ſo ratified 
and confirmed as is afozeſaid, that then the ſaid Tithes to be paid 
to every Eccleſiaſtical Perſon, accozding to fuch Laws, and none 
otherwiſe. Stat. 27 H. 8. cap. 20. 37 


Note, That the aforeſaid Statute doth not only extend to Tithes, but Which were 
alſo to Offerings, and all other Duties of the Church, and it is yet in ** made. 


Force, notwithſtanding the laſt Clauſe therein, for that the King, and 
Thirty-two Perſons by him appointed, never made and eſtabliſhed any 
Laws, to be called The King's Eccleſiaſtical Laws, and this Statute is 


confirmed by Stat. 2 Ed, 6. cap. 13. Afi 
ter 
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2 After the aforeſaid Statute upon the Diſſolution of Abbies, &c. Tithes, 
| I es, C. 
Relief for 
Tithes com- 
ing to Lay- 


Se. came to the King, and from him to divers Lay-People, who by the 
Courſe of the Eccleſiaſtical Laws could not ſue for them in the Eccle- 
ſiaſtical Courts; and having at that Time no Remedy for them in the 
Temporal Courts, the following Act was made for their Relief. 


3 K. f. ) Whereas divers and many Perſons inhabiting in ſundzy Countries 


Enacted, that 
ſuch Tithes be 
effectually ſet 


and Places of this Realm, and other the King's Dominions, not 
regarding their Duties to Almighty Sod, and to the King our So⸗ 
vereign Lozd, but in few Years paſt moze contemptuoufly and com⸗ 
monly pzeſuming to offend and infringe the good and wholeſome 
Laws of this Realm, and gracious Commandments ok our ſaid 
Sovereign Lozd, than in Times paſt hath been ſeen oz known, have 
not letted to ſubſtrack and withdzaw the lawful and accuſtomed Tithes 
of Coz, Hay, Paſturages, and other Sozt of Tithes and Obla⸗ 
tions commonly due to the Owners, Pꝛopzietaries and Poſſeſſo2s of 
the Parſonages, Uicarages, and other Eccleſiaſtical Places of and 
within the laid Realm and Dominions, being the moze incouraged 
thereto, fo2 that divers of the King's Subjects, being Lay-perſons 
having Parſonages, Uicarages and Tithes to them and their Þeirs, 
oz to them and to their Þeirs of their Bodies lawfully begotten, oz 
fo2 Term of Life oz Pears, cannot by the Oꝛder and Courſe of the 
Cccleſiaſtical Laws of this Realm ſue in any Eccleſiaſtical Court 
fo2 the Wrongful withholding and detatning of the ſaid Tithes o: 
other Duties, no2 cannot by the Ozder of the Common Laws of 
this Realm have any. due Remedy againſt any Perſon o2 Perſons, 
their Heirs o2 Afligns, that wꝛongkully detaineth oz withholdeth the 
ſame: By Occaſion whereof much Controverſy, Suit, Uarfance and 
Difcozd is like to inſurge and inſue among the King's Subjects, 
to the great Detriment, Damage and Decay of many of them, 
if convenient and ſpeedy Remedy therefoze be not had and pꝛo⸗ 
vided! b 8 
Wherefo2e it is oꝛdained and enaf#ed by our laid Sovereign Lozd 
the King, with the Aſſent of the Lozds Spiritual and Tempozal, and 
the Commons in this pꝛeſent Parliament aſſembled, and by the Au- 
thozity of the ſame, that all and ſingular Perſons of this his ſaid 
Realm, oz other his Dominions, ok what Eſtate, Degree 02 Con⸗ 
dition ſoever he o2 they be, ſhall fully, truly and effeftually divide, 
ſet out, pield, oz pay all and ſingular Tithes and Offerings akoze⸗ 
laid, accoꝛding to the lawful Cuſtoms and Uſages of the Pariſhes 
and Places where ſuch Tithes oz Duties ſhall grow, ariſe, come oz 
be due. And fn caſe that ſhall happen any Perſon oz Perſons of 
his oz their ungodly o2 perverſe Mill and Mind, to detain and with- 
hold any of the ſaid Tithes oz Offerings, o2 any Part o2 Parcel 
thereof, then the Perſon o2 Perſons being Eccleſiaſtical o2 Lay-per- 
ſon, having Cauſe to demand oz have the ſaid Tithes oz Offerings, 
being thereby w2onged oz grieved, ſhall and may convent the Per⸗ 
ſons o2 Perſon ſo offending befoze the Oꝛdinarp, his Commiſſary, 02 
other competent Miniſter oz lawful Judge of the Place where ſuch 
CUrong ſhall be done, acco2ding to the Eccleſiaſtical Laws: And in 
every ſuch Caſe oꝛ Matter of Suit, the ſame D2dinary, Commiſſary, 
oz other competent Miniſter o2 lawful Judge, having the Parties 02 
their lawful Pꝛocuratozs befoze him oz them, ſhall and may by vir⸗ 
tue of this Ack p2oceed to the Examination, Hearing and Determi- 


nation of every ſuch Cauſe oz Matter ozwinarily oz ſummarily, ac- 
coding 
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coding to the Courſe and P2oceſs of the ſaid Eccleſiaſtical Laws, tes £44 
and thereupon may give Sentence accowdingly, 0 og phy 
And in caſe that any of the Parties, foz any Catiſe oz Matter Cots ſecured, 
concerning that Suit, do appeal from the Sentence, D2der and de⸗ 4 oy 
finitive Judgment: of the lald Ozdinary oz other competent Judge, 
as is akozeſaid, then the ſame Judge, by virtue of this Act, kozthwith 
upon ſuch Appellation made, ſhall adjudge to the other Party the 
reaſonable Coſts of his Suit therein bekoze expended, and ſhall cont: 
pel the ſame Party Appellant to ſatisfy and pay the ſame Coſts 
ſo adjudged by compulſozy Pzoceſs and Cenſures of the faid Laws 
Eccleſiaſtical, taking Surety of the other Party to whom ſuch Coſts 
ſhall be adjudged and paid, to reſtoze the ſame Coſts to the Appel- 
lant, ff after, the principal Cauſe of that Suit of Appeal ſhall be 
adjudged againſt the ſame Party, to whom the laid Coſts ſhall be 
yielden: And ſo every D2dinary o2 other competent Judge Eccleſiaſti- 
cal, by virtue of this Ac, (hall adjudge Coſts to the Party upon 
every Appeal to be made in any Suit oz Cauſe of Subtrafffon oz 
_ Detention of any Tithes oz Offerings, oz in any other Suit to be 
made fo2 02 concerning the Duty of ſuch Tithes oz Dfferings. 5 
And further, be it enacted by the Authozity akozeſaid, That if any power to wo 
Perſon o2 Perſons, after ſuch Sentence definitive given againſt Juttices to 
them, obſtinately and wilfully refuſe fo2 to pay their Tithes, o2 ſich Gander 
Sums of Monep ſo adjudged, wherein they be condemned koz the : 
ſame, that then two Juſtices of the Peace fo2 the ſame Shire, 
whereof one to be of the Quorum, ſhall have Authozity by this Act, 
upon Inkozmation, Certificate oz Complaint to them made by ri⸗ 
ting by the fatd Eccleſtaſtical Judge that gave the ſame Sentence, to 
cauſe the ſame Party ſo refuſing, to be attached, and committed to 
the next Gaol, and there to remain without Bail oz Mainpziſe, till 
he oz they ſhall have found ſuffictent Sureties to be bound by Re- 
cognizance o2 otherwiſe, befoze the ſame Juſtices, to the Uſe of our 
Sovereign Lozd the King, to perfozm. the ſaid definitive Sentence 
and Judgment. 1 Fx 
1P2ovfded always, and be it enacked by the Authozity afozeſafd, percons air. 
That no Perſon oz Perſons ſhall be ſued oz otherwiſe compelled tg charged. 
yield, give oz pay any Manner of Tithes, foz any Manos, Lands, 
Tenements oz other Þereditaments, which by Laws oz Statutes of 
this Realm are diſcharged oz not chargeable with the Payment of 
any ſuch Tithes. e i 1 
Pꝛovided alſo, and 
this AX noz any Thing therein contained ſhall in any wiſe bind the 
Inhabitants of the City of London and Suburbs of the ſame, fo2 
to pay their Tithes and Dfferings within the ſame City and Suburbs 
otherwiſe than they ought oz ſhauld have done befoze the making of 
this Act; any Thing in this At contained to the contrary notwith⸗ 
ſtanding. | 
And be it | 
Caſes, where any Perſon oz Perſons, which now have, oz which 
| hereafter ſhall have any Eſtate of Inheritance, Freehold, Term, per diſſei- 
_ Right oz Intereſt, of, in oz to, any Parſonage, Uicarage, Poztion, ſed, . 
Penſion, Tithes, Oblations, oz other Eccleſtaſtical o: Spititual 
Pꝛafit, which now be, oz which hereafter ſhall be made Tempozal, 
02 admitted to be, abide and go to oz in Tempozal Hands and Lay 
Uſes and Pꝛoſits by the Law by of this Realm, ſhall 5 5 
7 D alter 


be it enafed by the Authoꝛtty afozeſaid, That ron for 
Inhabitants 


in London. 


further enaited by the Authozſty afozeſaſd, That in all the ape 
the Tempora 
Courts for 


The Clergy- Man Lau: Or, Cap. 5 3. 

Suits foz after koztune to be difſeiſed, dekozced, wzonged, oz otherwile kept oz 
8 put from their lawful Inheritance, Eſtate, Setſon, Poſſeſſion, Oc⸗ 
A cupation, Term, Right oz Intereſt of, in oz to the ſame, oz ok, in 
dn to any Parcel thereof, by any other Perſon o2 Perſons claiming 
oz pꝛetending to have Jntereſt oz Title in oz to the lame: That 
then in all and every ſuch Caſe o2 Caſes, the Perſon o2 Perſons ſo 
diſſeiſed, Defozced, 02 Wongfully kept o put from his oz their Right, 


o2 Poſſeſſion, as is afoze rehearſed, their Þeirs, Mives, and ſuch 


other to whom ſuch Injury and CUrong ſhall be done oz committed, 
ſhall and may have their Remedy in the King's Tempozal Courts, 
az other Tempozal Courts, as the Caſe ſhall require, fo2 the Reco- 
\ very, getting oz obtaining of ſuch Inheritance, Eſtate, Freehold, 
 Seilon, Poſſeſſion, Term, Right oz Intereſt; by Writs oziginal of 
Pre: quod reddat, Aff, of novel diffeifin, Mortdanc', Qupd ei deforceat, 
- Writs of Dower oz other Writs oziginal, as the Caſe ſhall require, 
- fo be deviſed and granted in the King's Court 'of Chancery, of 
every ſuch Parſonage, Gicarage, Po2tion, Penſion, oz other P2ofit 
called Eccleſiaſtical o2 Spiritual, ſo to be demanded accozding to 
the Nature and Cauſe of the Suit thereof, in like Banner and 
Fon as they ſhould, ought oz might have had of oz fo2 Lands, Te⸗ 
nements, oz other Þereditaments in ſuch Manner to be demanded 2 
And that Writs of Covenant and other Writs fo2 Fines to be le: 
 vied, and all other Aſſurances to be had, made oz conveyed of any 
ſuch Parſonage, Uicarage, Poztion, Penſion, oz other P2ofit called 
Eccleſiaſtical 02 Spiritual, as is afo2eſaid, ſhall be hereafter deviſed 
and granted in the ſaid Chancery, accozding as hath been uſed fo2 
Fines to be levied, and Aſſurance to be had oz made, oz conveyed, of 
Lands, Tenements oz other Hereditaments : And that all Judg⸗ 
ments to be given upon any of the ſaid TUrits oziginal ſo to be 
deviſed oz granted of oz fo2 any the P2emiſſes, oz any of them, and 
all Fines to be levied and acknowledged in any of the King's ſaid 
Courts thereof, ſhall be of like Fo2ce and Effect in the Law, to all 
Intents and Purpoſes, as Judgments given and Fines levied of 
Lands, Tenements and Þereditaments in the ſame Courts, upon 
Writs Oziginal therefoze duly purſued and p2oſecuted, albeit no ſuch 
Fozm of Writs Oziginal out of the ſaid Court of Chancery have 
heretokoze pꝛoceeded oz been awarded. 3 18 
Remedy Þ20vided always, That this laſt Aﬀ ſhall not extend no2 be ex⸗ 
cane. pounded to give any Remedy, Cauſe of Acton 02 Suit in the Courts 
Tithes in the Tempozal againſt any Perſon oz Perſons which ſhall refuſe o2 deny 
n to ſet out his oz their Tithes, oz which ſhall detain, withhold oz re⸗ 
— fuſe to pay his Tithes oz Offerings, oz any Parcel thereof: But 
that in all ſuch Caſes the Perſon o2 Party being Eccleſiaſtical o2 
Lay Perſon, having cauſe to demand oz have the ſaid Tithes oz Ok⸗ 
ferings, and thereby w2onged oz grieved, ſhall take and have their 
Remedy fo2 their ſaid Tithes o2 Offerings in every ſuch Caſe in the 
Spiritual Courts, accozding to the Ozdinance in the firſt Part of 
this Act mentioned, and not otherwiſe; any Thing herein expzeſled 
to the contrary thereof notwithſtanding. Stat. 32 H. 8. c. 7. 
To what Note, That this Statute doth only extend to Tithes and Offerings ; 
Tiches the under which are comprehended, as is ſaid, all accuſtomary Payments 
a. for Marriages, Chriſtnings, Thurchings and Burials, but not to other 
Church Duties, as Mortuaries, Penſions, -Corodies, Proxies, &c. there- 
fore Lay-men have no Remedy for them in the Eccleſiaſtical Court oy 
| | | this 
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this Statute, nor are the Clergy advantaged by it, by Appeals or Scntences Suits fox 
given, as in other Caſes, viz. Suits for Tithes and Offerings. But accor- Ones. 


ding to the Lord Coke's Opinion, this Statute doth not only give Remedy 
in the Temporal Courts for Tithes, but for Penſions and other Ecclefiaſti- 
cal or Spiritual Profit, where the Owner is diſſeiſed, deforced, wronged 
or otherwiſe kept or put from the ſame, for that Tithes or other Ec- 
cleſiaſtical Duties that came to the Crown, by the Statutes of 27 H. 8. 
31 H. 8. 37 H. 8. and 1 Ed. 6. are by thoſe Statutes, and this of 
32 H. 8. and of 1& 2 Ph. & Marie, in the Hands of Lay-men Tem- 
poral Inheritances, and ſhall be accounted Aſſets, and Huſbands ſhall be 
Tenants by Curteſy, and Wives indowed of them, and ſhall have other 
Incidents belonging to Temporal Inheritances, only that. they retain this 
Eccleſiaſtical Quality, that the Owner of them may ſue for the Sub- 
ſtraction of the ſame in the Eccleſiaſtical Court. 1 Inf. 1 59. @, 


Note alſo, (though by this Statute the Appellant ſhall pay Coſts of Suit 3 Pro: 
1 on as to 
Coſts taxed, 


to the other Party) that it was ruled, that if Sentence be given in the Spi- 
ritual Court, and coſts taxed, and the Defendant brings an Appeal; yet if 
the Suit did not appertain originally, or properly to them, a Prohibition 
ſhall be awarded, as well to the Coſts as to the principal Suit; for that 
the Statute is to take Place only, when the Cauſe belongs properly to the 
Spirit al Court. Paſch. 7 Fac. Ney 137. Accordingly the Caſe was, 
that A. Parſon of B. ſued for Tithes in the Eccleſiaſtical Court, and C. 


Rector of D. came in pro rntereſſe ſuo there, and ſaid, that the Lands for 


which Tithes are demanded were within his Pariſh, upon which they were at 
Iſſue; and this being found for him, Sentence was given for him. A. appeals, 


Sc. and pending the Appeal, Coſts were aſſeſſed againſt him in the firſt 


Court according to this Statute, and Proceſs awarded againſt him. In this 
Caſe A. (becauſe the Ifſue was triable only at Common Law) brought a 
Prohibition to the firſt Court from which he had appealed. But becauſe 
no Suit was there depending, for that he had removed it thence by Ap- 
peal, a Conſultation was awarded; and held, that they might well proceed 
for the Coſts; but if he had not removed his Suit by Appeal, a Pro- 
hibition had been maintainable for him as to the Coſts, as well as the 
Principal, tho' he was Party to the Libel. Paſch. 32 Eliz. B. R. Tran- 
/am's Caſe, 3 Croke 178. 1 Leon. 130, Et 2 

If A. lives in the Dioceſe of B. and ſubſtracts Tithes in the Dioceſe of 
C. he ſhall be ſued in the Dioceſe of C. and not in the Dioceſe of B. where 
he lives; notwithſtanding Stat. 23 H. 8. c. 9. againſt citing out of the 
Dioceſe ; for by Stat. 32 H. 8. c. 7. the Subſtraction of Tithes is made; 


for, by the Words of the Act, the Party offending ſhall and may be cited 


before the Eccleſiaſtical Judge of the Place, where ſuch Wrong ſhall be 
done. Machin v. Moulton, 1 Ld, Raym. 452, 4.53, 534, 535+ 


1 — 


Tho! in the Recovery of Mortuaries, Penſions, Annuities, Proxies, &c. Mortusriet 
the Eccleſiaſtical Court is not aided by this Statute, as hath been noted, 


yet theſe as other Church-Duties are recoverable in the ſaid Court, which 
appears as to Mortuaries, by Stat. 21 H. 8. c. 6. made for the ſettling and 
ending Differences about Mortuaries, which ſee before in Chap. 52, but to 
the Prejudice rather than the Benefit of the Clergy. Dr. Clagget libelled 
(in the Conſiſtory Court of Norwich) as Archdeacon of Sudbury, in the 
Cathedral Church of the Holy Trinity in Norwich of the Foundation of 
King Edw. 6. againſt Saunderſon as Proprietor or Curate of the * 
priate Rectory of Aſpal, (which is within the Archdeaconry of Sudbury), 
alledging that the Archdeacon of Sudbury was of common Right, or by 


Indowment, or Cuſtom, intitled to the yearly Sum of 6 s, $4, for Procura- 


tions 


That it ex- 
tends to Pen- 
ſions, Sc. 
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The Clerg 4-Man's Law: Or, Cap 83. 


Prohibition 
upon a Suit 
for a Mor- 
tuary, by 
Biſhop of 
Cheſter, 


uit foz tions iſſuing out of the Appropriate Church of Aſpal; and that Saunderſon 
Wortuaries, the Proprietor, or Curate, refuſed to pay it. Saunderſon applied to B. R. 


SN W 


for a Prohibition, and ſuggeſted that this Rectory of. Apa! was Time out 
of Mind a Rectory impropriate; without any Vicar indowed ; that all the 


Tithes and Profits within this Rettory, Time out of Mind belonged to the 
Proprietor thereof, Who at his own Expence uſed to provide a Curate 


to celebrate Divine Service at the Pariſh Church of Afþal. A Prohibition 
niſi having been obtained in B. R. the Matter was argued by Counſel , 
after which all the Court, viz. Prat C. J. Powys, Eyre and Forteſcue 
diſcharged the Rule for a Prohibition, and delivered their Opinions fe- 
riatim, 1. That this was an Eccleſiaſtical Duty, and therefore properly 
ſueable for in the Spiritual Court. 2. That it was claimed both by and 
from an Eccleſiaſtical Perſon ; which made it the ſtronger. 4. That tho' 
there was an Impropriation in the Caſe, {till there muſt be a Curate to take 


care of the Souls of the Pariſh; and that Curates, as well as others, muſt 
ſtand in need of Biſhops or Archdeacons Inſtructions or Viſitations; con- 
ſequently; 4. That the Ordinary or Archdeacon ought to be allowed for 


his Procuration, what had been uſually paid. 5. That where a Thing is 


claimed by Cuſtom in the Spiritual Court, it muſt be intended according 
to their Conſtruction of a Cuſtom ; and by their Law, forty Years make 
a Cuſtom or Preſcription. 6. That the Payment of 6s. 89. for ſeventy or 


cighty Years was an Evidence of an immemorial Payment ; but if it could 


not be ſtrictly. immemorial, as taking the Archdeaconry to have been 


founded in Ed. 6. Time, ſtill fince that Period, it might become due by 


Indowment, which might in this Diſtance of Time have been loſt. Note ; 


The Maſter of the Rolls (Sir Fo/eph Fetyli) on Motion had inclined to 
think Proxies due of common Right, and that Payment for ſeventy or 


eighty Years made it preſumable, that it was due fo /ome Perſon or other 


Time out of Mind, and came by Indowment to the Archdeacon of Sud- 


bury. 1 Williams 657, &c. Saunderſon v. Clagget. 


Antiently, viz. before the Stat, 21 H. 8. c. 6. was made, if Doubt 
did ariſe, whether there was a Cuſtom in a Place to have ſuch Things 
for a Mortuary, this was meerly triable in the Spiritual Court by the 


Statute of Articuli Cleri, which faith, That where a Suit is fo2 a 


MWoztuary, Pꝛohibition ſhall not be granted. #z. Nat. Brev. 51 & 
53. 10 H. 4. 2 & 13 R. 2. Juriſd. 20. Kelleway, fol. 110. And when 


a Prohibition was granted, becauſe the Biſhop of Cheſter ſued in the Con- 
ſiſtory of Cheer before the Commiſſary there, after the Death of a Prieſt 


of the ſaid Dioceſe, ſurmiſing, that by Cuſtom there, he ought to have 


for a Mortuary, after the Death of every Prieſt dying within the Archdea- 


conry of Cheſter, his beſt Horſe, or Mare, Bridle, Saddle, Spurs, his beſt 


Gown or Cloak, his beſt Hat, his beſt upper Garment under his Gown, 


his Tippet, his Signet or Ring, as due to him the ſaid Biſhop, and recites 


the Statute 21 H. 8. concerning Mortuaries. And the Plaintiff averred 


that there is no ſuch Cuſtom there, and that ſhe had paid a Mortuary to 


the Parſon of Bumbery. Jones and Whithck were of Opinion, that a Pro- 
| hibition ought not to be granted, and that it is not now grantable upon 
the Statute 21 H. 8. by reaſon that by the Proviſo therein, Mortuaries 
ſhall be paid in the Archdeaconry of Cheſter as before they have been ac- 
cuſtomed, and ſo is out of the Statute, therefore the Cuſtom is triable in 
the Court Chriſtian ; yet becauſe Richardſon and Croke held the contrary, 
vi. that the Surmiſe to have a Prohibition was good, viz. that there is 


no ſuch Cuſtom, and that it may be well tried at Common Law, for that 


the Statute appoints now what Mortuaries ſhall be paid, and that in the 
2 | 5 Archdeaconry 
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1 of Cheſter, Sc. An Mortuaries ſhall be wy as bare 1 Suit for | 
accuſtomed, which they ſaid is iſſuable and triable at Common Law; elpe- xc 2 
cially as this Caſe is; the Plaintiff ſurmiſing, that ſhe paid the Mortuary to A 
the Parſon of the Pariſh, and that there is no ſuch Cuſtom that ſhe | 
ſhould pay it to the Defendant ; therefore it was appointed that the Defen- 
dant ſhould plead or demur, and, then the Court would give Judgment 
upon the Record before them. Mich. 7 Car. B. R. Margaret Hind 
and Epiſcopus Ceſtriæ, 1 Croke 237. So if any one be drawn into the 
Spiritual Court for any Matter contrary to the ſaid "Statute, a Prohibition 
lies, as was. reſolved in 16 Elis. Mich, g1 & 32 Elia. B. R. Winte's 
Caſe, 3 Croke 151. 
| Motion for a Prohibition to be dieting to the Spiritual Court, to ſtay a 
Suit there for a Mortuary, upon a Suggeſtion of 21 Hen. 8. cap. 6. and 
that there was no Cuſtom here for the Payment of it: And he urged, 
that no. Mortuary was due, but by Cuſtom ; and therefore the Cuſtom 
here being denied, they ought not to proceed in the Spiritual Court. 
And he cited Cro. Car. 237, 8. Hinde and The Biſhop of Cheſler ; againſt 
which it was argued, that the Stat. of H. 8. has FAN the Juriſdiction to 
the Spiritual Court, where Mortuaries have been uſually paid. Beſides, 
that they ought to plead, that there was not any ſuch Cuſtom in the 
Spiritual Court, and then upon Refuſal there to admit the Plea, to move 
the King's Bench, before ſuch Refuſal; but here they have not pleaded this 
Matter in the Spiritual Court. And per Holt Chief Juſtice a Prohibition 
cannot be granted, without a Denying of the Cuſtom in the Spiritual 
Court, which is not done here; and the whole Court ſeemed to be againſt 
the Prohibition, and a Rule was made to hear Counſel on both Sides; 
and afterwards the Rule was diſcharged by Turton and Gould juſtices, ab- 


ſente Holt Chief Juſtice. 1 Ld. Raym. 609. Jobnſon v. Oldham, 


So a Prohibition was moved for, where a Vicar ſued one in the What Mor: 
tuaries were 
Spiritual Court for a Mortuary, ſuggeſting that it was not due by Cuſtom Aken Ra 


to the Vicar, but to the Impropriator, and that he had paid it to the by the Sta- 
Impropriator, and that the Statute 21 H. 8. had taken away all Mor- wt. 
tuaries, but only where they were payable by Cuſtom, and that Cuſtom 
1s to be tried at the Common Law, not in the Eccleſiaſtical Court. But 
the Court refuſed to grant a Prohibition, and faid, that the Spiritual Court 
may hold Plea of Mortuaries, notwithſtanding this Statute; for the Statute 
only takes away ſuch as were not due by Cuſtom ; but here 'tis agreed 
that it is due by Cuſtom ; but they differ only in the Perſon to whom it 
ſhall be paid; and by Keeling and Windham Juſtices, the Statute enacts 
nothing de Novo, but leaves Mortuaries to be paid as formerly; and they 
being originally ſuable in the Spiritual Court, the incident Queſtion here 
of Property, ſhall not alter the Juriſdiction; and they ſaid, that a Mor- 
tuary was due of common Right at Common Law, without any Cuſtom, 
and that a Mortuary at Common Law was Secundum melius animal, after 
the Lord's Heriot paid. Jin. 17 Car. 2. B. R. Mark v. Guilbert, 
1 Sid. 263, ſame Caſe, 1 Keb. 919. Alſo a Prohibition was prayed to 
the Arches in a Suit there by Appeal, but begun in Landaff, where a Vi- 
car libelled, that after Debts and Legacies paid he ought to have a Mor- 
tuary, but did not lay any Cuſtom, becauſe Wales and Cheſter are except- 
ed out of the Statute, and the Suggeſtion to have the Prohibition was, that 
no Mortuary hath been uſed to be paid there, which Plea was refuſed by 
the Spiritual Court; but it appears not what was done in this Caſe, only 
tis ſaid, that the Court inclined, that no Suit can be in Wales on the Sta- 


tute, Mich. 24 Car. 2. 5 R. Joln and Loid, 3 Keb. 75. And it is ſaid, 
7 N that 
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Suit ko: that if. a Suit be eden for a Wire in the Spiritual Court, no 
— s Prohibition ſhall be granted to ſtay their Proceedings, unleſs they pro 
A ceed contrary to the Statute, Par/ſon's Counſellor 3 59. But the hurt 
oa "= 8 granted a Prohibition Nif, upon Suggeſtion that there was no ſuch 
on the Sa. Cuſtom, and that the Court below had refuſed that Plea. Mic} 
rute. 23 Car. 2. B. R. 2 Keb. 83 5. 80 the Cuſtom for paying any Mor- 
tuary being denied, and that Matter ſuggeſted to the Court in order to ob- 
tain a Prohibition, it was ſaid by the Court, that Prohibitions have been 
granted, and alſo denied upon the like Suggeſtions, and therefore ordered 
that the Defendant ſhould take a Declaration in a Prohibition as to a Mor- 
tuary, and to try the Cuſtom at Law. ey: 1 W. & N. B. R. Proud 
55 v. Piper, 3 Mod. Rep. 268. ö ! 
Tf a Mortuary By the Opinion of the Lord Coke,” no Morey" is Use by va, but 
3 cue yy Only by Cuſtom, which he fays is proved by the Words of the Statute of 
3 Circumſpefte agatis, which are, ubi Mortuarium dare 'conſuevit, Gc. 
2 Int. 491; the conſtant Courſe of Pleading in cafe of Mortuaries, 7277 | 
them always to be due by Cuſtom, ſhews it always to be ſo. 10 H. 4. 
7H. 6. 26. 16 H. 7. 5. And this Opinion ſeems to be ſtill further con- 
firmed by Lee in his Gloſs upon the Canon made by Simon Langham, 
which Canon is only a Confirmation and Explanation of one before made 
by Robert Winchelſey, where by the ſaid. Canon the Reaſon of the Pay- 
ment of Mortuaries is declared to be, as a Recompence to the Pariſh 
5 Church for the perſonal Tithes and Oblations not duly paid by the de- 
— ceaſed Party in his Life-time: Therefore Linwood ſays, where no Per- 
wh ſonal Tithes and Oblations have been ſubſtracted, but duly paid, the Se- 
cond beſt Beaſt, (being the Mortuary directed to be paid by Canon) i is not 
due by that Canon, but the Cuſtom of the Place in ſuch Caſe is to be re- 
ſpected ; by which Words he ſeems to refer the Payment of Mortuaries, 
not within the Reaſon of the Canon, to Cuſtom only. Linw, de Con- 
ſuetudine, c. Statutam v. Subtractionis. Mr. Selden tells us, that the 
_ Uſage antiently was (according to the Canons) to bring the Mortuary 
along. with the Corps, when it came to be buried, and to offer it to the 
Church as a Satisfaction for the ſuppoſed Negligence and Omiſhon the 
Defun& had been guilty of in not paying his perſonal Tithes; and from 
thence it was called a Corſe-preſent. Selden Hiſtory of Tithes 287% 
Tf an Adion It hath been alſo held, that ſuch a Right was veſted in the Parſon 
of 3 to have the Second beſt Beaſt for a Mortuary, (where by Cuſtom it was 
ee due) that he might ſeize it where-ever he could find it. 5. 20. 
16 H. 7.5. And it is ſaid by ſome, that ſince the Statute 21 H. 8. c. 6, 
whereby Mortuaries are reduced to a Certainty to be paid in Money, that 
an Action of Debt will lie upon the ſaid Statute in the Courts of Com- 
mon Law, for Recovery of the Sum due for a Mortuary, although be- 
fore that Statute Mortuarics were only recoverable in the Spiritual Courts ; 
for although the Statute be only in the Negative, yet it implies an Affir- 
mative, that thoſe Rates ſet down in the Statute may be taken where by 
Cuſtom Mortuaries are due, ſo that the Statute has made it a Duty fixed 
in the Party, and then by conſequence the Law will give a proper 
Remedy for the Recovery of it. See. Par/on's Councellor 3 59. But as I 
have never heard of any ſuch Action of Debt brought for a Mortuary, ſo 
I very much doubt whether ſuch Action is maintainable, and rather think 
that it is not, but that it ſtill remains as a Matter ſuable for only in the 
Spiritual Court. See 5 Coke, de Fure Regis Ecclefiaſtico, fol. 40. If any 
Parſon, Vicar, &c. ſhall demand and take for a Mortnary more than is al- 
lowed by the Statute, or ſhall convent any Perſon before any Eccleſiaſtical 
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Judge to recover the ſame, he ſhall forfeit ſo much in Value as he ſhall Suit foz 
take more than is by the Statute limited, and Forty Shillings more to Pendens, 
the Party grieved, which ſhall be recovered by Action of Debt. See TYRII 


Cotes Entries 164, ſuch an Action brought. 1 
As to Penſions, Portions, Synodals, &c, though the Court Chriſtian Aid as to 


is not aided by the aforeſaid Statute of the 32 H. 8. yet as to ſuch of Fenſions, For- 


tions, Cc. 


them which were ſaved to Ecclefiaſticks by the the Stat. 31 H. 8. C. 13. 
viz, from the King and Lay Poſſeſſors, the ſaid Court is aided by the 
Sink. 34 H 8. c. 9. . 

Note, That though the Portions, Penſions, &c. belonging to Eccle- Upon a Libel 
ſiaſticks, were ſaved to them by a Saving in Stat. 31 H. 8. yet there was nn Mie Penſion 
no Remedy for them in the Spiritual Court until this Statute, which re- 8 
cites the Miſchief, and gave Juriſdiction to the Ordinary, as 'tis ſaid in manded. 
Roper and Balbroke's Caſe. Paſch. 7 Fac. C. B. Ney 149. And if a 
Perſon aided by this Statute libels in the Eccleſiaſtical Court for a Penſion, 

Sc. which was never demanded by him, although the Statute ſaith, that 
where it is wilfully denied, the Party ſhall be ſued in the Eccleſiaſtical 

Court, yet no Prohibition ſhall be granted for that Cauſe, for that the 
Suit appertains originally to that Court. Hill. 6 Jac. B. R. between 
Bulbroke and Bridges, per Cur. 2 Roll's Abr. zoo. Nu. 8. . 

Note, That this Statute gives Remedy only for Penſions, and other For what 
Dues that did ariſe out of Lands, &c, which came to the Crown by Oni carding 
the Statute of Diſſolutions; and therefore Damages and Coſts are not to be gives Re. 
had by the Aid thereof, upon Suits for other Penſions, Sc. And it gives medy. 
Relief only for ſuch Payments, of which Biſhops and other Spiritual 
verſons were in Poſſeſſion, at or within Ten Years next before the Diſſo— 

lution of the Houſe to which the Thing belonged, by reaſon of which 

the Duty is demanded ; wherefore, ſuch Duties which have not been 
uſually paid within Memory, are not now recoverable, unleſs by the ge- 

neral Saving in Stat. 31 H. 8. c. 17, by Engliſb Bill in the Exchequer, or 
Chancery; (Qu@re.) But if they have been uſually paid, it will then be 
preſumed, that they were due and paid at the Time of the Diſſolution, 
and ſo are recoverable with Coſts and Damages by this Statute ; whence it 
follows, that Biſhops, &c. are not relieved by the Statute upon a Title 
ſhewed by Deed only, without Preſcription. 

And for other Penſions, and ſuch like Duties not ſaved by this Statute, penſions, Sc. 
but due commonly from Eccleſiaſtical Perſons, they are alſo recoverable in not faved by 
the Spiritual Court: And though the Libel ſhews, how that Tam per 1 
realem compoſitionem quam per antiquam & laudabilem conſuetudinem, ipſe 
& predeceſſores ſui habuerunt & habere conſueverunt annualem penſionem, 

Sc. and fo, as was urged, the Penſion is demanded upon "Temporal 
Grounds, &c. Preſcription and real Compoſition ; yet Coke and the reſt 
of the Juſtices held, that a Prohibition ought not to be granted, for that 
the Party had Election to ſue for the ſame in the Spiritual Court, or 
at the Common Law, both the Parties being Spiritual Perſons. But they 
further ſaid, that if the Party ſueth once at Common Law for a Penſion, 
and ſhall after ſue in the Spiritual Court for the fame, a Prohibition lies, 
becauſe by the firſt Suit he hath determined his Election.  Trm, 10 Fac. 
C. B. Sprat and Nicholſon, Godbolt. Trin. 41 Eliz. B. R. Collier's 
Caſe, 3 Croke 67 5. And Popham and Fenner ſaid, that there would be a 
Difference where the Ordinary ordains a Payment as Judge, as in the In- 
dowment of a Vicar; there ſhall the Suit be in the Spiritual Court; and 
where the Patron and Ordinary make a Grant in the Time of Vacation, 
for there they charge as an Intereſt ; and Gaudy ſaid, that for ſuch a * 
on, 
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nl FR 


Tithes, &c. 


When againſt 
the Occupier 
or Tenant. 


Setting out Hon, Suit may be either in the Temporal or Spiritual Court. Trin, 


41 Elis. B. R. Collier's Caſe, 3 Croke 67 5. 20 H. 6. fol. 17. 19 E. 7. 
Furiſdif?. 28. See more of this Matter in Chap. 57. 

If a Suit be to be brought for a Penſion, or other Thing due out of a 
Parſonage, &c. it ſeems the Occupier, though a- Tenant, ought to be 
ſued ; and if Part of the Rectory be in the Hand of the Owner, and Part 
in the Occupation of a Tenant, the Suit 1s to be againſt them both, 
Mich. 25 & 26 Eliz. C. B. Sutton and Bowſet's Caſe, 1 Leon. 11. 

Upon Motion for a Prohibition to ſtay a Suit in the Biſhop's Court, 
upon Suggeſtion that the Party lived within a peculiar Archdeaconry ; 
Reſolved per Curiam, where the Archdeacon has a peculiar Juriſdiction, 
he is totally exempt from the Power of the Biſhop, and the Biſhop cannot 
enter there and hold Court: And in ſuch Caſe if the Party who lives 


within the Peculiar be ſued in the Biſhop's Court, a Prohibition ſhall be 


Vide Ghap.58. 


2 & 3 £4. 6. 
c. 13. fur- 
ther to in- 
force Pay: 
ment of 
Church Du- 
ties, &c. 


granted; for the Statute intends, that no Suit ſhall be per Saltum; but if 
the Archdeacon is not a Peculiar, then the Biſhop and he have concurrent 
Juriſdiction, and the Party may commence his Suit either in the Archdea- 
con's Court or the Biſhop's, and he has Election to chooſe which he 
pleaſes. And if he commences in the Biſhop's Court, no Prohibition ſhall 
be granted ; for if it ſhould, it would confine the Biſhop's Court to deter- 
mine nothing but Appeals, and render it incapable of having any Cauſes 
originally commenced there. 1 Ld. Raym. 123. Robinſon v. Godſalve. 


- 2 * 
— * — „ 


CHAP. LIV. 


Statute 32 H. 8. and 2 & 3 Ed. 6. for the 


Payment of Tithes : What ſhall be a ſuf: 
ficient ſetting forth of Tithes: Double or 
treble Value for not ſetting forth Tithes, 
in what Courts to be ſued for. 


; ; H E Statutes mentioned in the former Chapter not being thought 
ſufficient to inforce the Payment of Church Duties, and to ſupport 
the Eccleſiaſtical Courts in the Recovery of them, it was further enacted; 


Where in the Parliament holden at Weſtminſter the Fourth Day 
of February in the Twenty⸗ſeventh Pear of the Reign ok the late 
King of moſt famous Memozy, King Henry the Eighth, there was 
an Act made concerning Payment of Tithes P2edfal and Perſonal 
And alſo in another Parliament holden at Weſtminſter the Four and 
twentieth Day of July in the Two and thirtieth Pear of the Reign 
of the ſaid King Henry the Eighth, another Ack made concerning 
true Payment of Tithes and Offerings; in which ſeveral Aﬀs many 
and divers Things be omitted and left out, which were convenient 
and very neceſſary to be added to the ſame : Jn Conſideration where- 
of, and to the Intent the ſaid Tithes may be hereafter truly paid, 

2 EE accozding 


„ —— thc FR * 
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accozding to the Mind of the Makers of the ſaſd Aﬀs, be it oz⸗ Setting out 
dafned and enacked by the King our Sovereign Lozd, with the Allent TX 
ok the Lozds Spiritual and Tempozal, and the Commons in ths fy 
pꝛeſent Parliament aſſembled, and by the Authozity of the lame, 
That not only the laid Acts, made in the laid Seven and twentieth 
and Two and thirtieth Years of the Reign of the ſafo Ring Henry 
the Tighth, concerning true Payment of Tithes, and every Article 
and Bzanch therein contained, ſhall abide and ſtand in thefr full 
Strength and Uirtue ; but allo be it further enacted by the Authozity 
of this pꝛeſent Parliament, That every of the King's Subjets ſhall 
from hencetozth truly and juſtly, without fraud oz Gufle, divide, ſet 
out, yield and pay all Manner of their Pꝛedial Tithes in their p2o- 
per Kind, as they riſe and happen, in ſuch Manner and Foꝛm as 
hath of Right been pielded and paid within Fozty Pears next befo2e 
the making of this Act, oz of Right o2 Cuſtom ought to have been 
paid: And that no Perſon ſhall from hencekozth take oz carry away 
any ſuch oz like Tithes, which have been yielded oz paſd within the 
ſaid Fozty Years, oz of Right ought to have been paid, in the Place 
of Places titheable of the ſame, befoze he hath juſtly divided oz ſet M 
kozth fo2 the Tithe thereof the Tenth Part of the ſame, oz other: — 08 
wiſe agreed fo2 the ſame Tithes with the Parſon, ſcar, o2 other OT 1 
Owner, Pꝛopzietoz oz Fermoz of the ſame Tithes, under the Pain 
of Fozfeiture of treble Ualue of the Tithes ſo taken and carried 
And be it alſo enacked by the Authozity akoꝛeſald, That at all Times Liberty to ſer . BN tt 
whenſoever, and as often as the ſaid Pzedial Tithes ſhall be due 22.70 WI + 
at the Tithing⸗time of the ſame, it be lawful to every Party to : l 
whom any of the Tithes ought to be pald, oz his Deputy oz Ser⸗ 4 
vant, to view and ſee their ſain Tithes to be juſtly and truly ſet foꝛth 
and ſevered from the Nine Parts, and the ſame qufetly. to take and 
carry away ; and if any Perſon carry away his Cozn oz Pap, oz 
his other Pꝛedial Tithes, befoze the Tithe thereof be ſet fo2th, oz 
willingly withdzaw his Tithes of the ſame, oz of ſuch other Things 
whereof Pꝛedial Tithes ought to be paid; oz do ſtop oz let the Par⸗ 
_ fon, Gicar, Pꝛopzietoz, Owner, oz other their Deputies oz Fer⸗ 
mozs, to view, take, and carry away their Tithes as is aboveſald, e 
by reaſon whereok the ſaid Tithe oz Tenth is loſt, impaired oz hurt, =o 
that then upon due P2oof thereof made befoze the Spiritual Judge, 1 
02 any other Judge to whom heretofoze he might have made Com: 
plaint, the Party ſo carrying away, withdzawing, letting oz ſfop- 
ping, ſhall pay the double Ualue of the Tenths oz Tithe ſo taken, 
loſt, withd2zawn oz carried away, over and beſives the Coſts, Char- 
ges and Expences of the Suſt in the lame: The ſame to be reco⸗ 
vered befoze the Eccleſiaſtical Judge, accozding to the King's Eccle⸗ 


ſiaſtical Laws. Stat. 2 & 3 Ed. 6. c. 13. | 
As to this Statute of the 2 & 3 Ed. 6. in general, this is to be noted, This Statute 


That it hath been uſually miſrecited, vig. thus, That on the 4th of No- often miſre- 
vember 2 Ed. 6. it was enacted, Whereas the Parliament commenced 1 
1 Ed. 6. and continued by Prorogation until the 4th of November 2 Ed. 6. | 
But this Miſtake and Variance being moved in Arreſt of Judgment, it was 
not allowed, for that the Precedents were all in the fame Manner, and in 
reſpect of the continual Uſe in the ſame Form, as the Plaintiff had de- 
clared ; the Court ſaid, they would not alter it, for that was to diſturb all 
the Judgments that were ever given upon it in that Court, Paſeh, 6 Fac, 
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602 The Clergy-Mans Lau. Or, Cap. 54. 
| K out Oliver v. Collins, Brownl. and Gouldſb. 1. p. 100; "Mich, 1 & 2 Eli. 
A B. R. Delles v. Sanderſon, Dyer 171. Paſcb. 18 Car. 2. B. R. Owen 
V. Evans, 2 Keb, 32), yet where the Plaintiff by his Declaration recited 
this Statute to be made 2d November Anno 2 & 3 Ed. 6. after the Ver- 
dict the Judgment was arreſted, becauſe the ſame Day could not be in 

Two Years of the faid King. Mich. 33 & 34 Eliz. Langley v. Haines, 
„ a"! ITS Te THEE) | . 
It extends Secondly note, That the Two Clauſes of this Statute before mentioned 
br * do only extend to predial Tithes, not to mixed Tithes, as Wool, 
Lamb, Cc. or ſmall Tithes. 1 Brownl: and Gouldsb. 3 1. Therefore 
when a Plaintiff declared for Predial Tithes (for which he might well 
bring his Action) and for other Tithes alſo, as of Wool and Lamb (for 
which no Action did lie,) and upon Trial, the Jury found for all for the 
Plaintiff, viz. as well for thoſe for which the Action was well brought, 
as for thoſe for which no Action would lie on this Statute; and after 
Verdict this Exception was taken, and the Judgment thereupon arreſted. 
Trin. 8 Jac. Pain v. Nicholls, 1 Brownl. and Gouldsb. 65, and what 

Tithes are held to be predial hath been already ſhewed, Chap. 49. 
It extends Thirdly note, That it hath been held, that this Statute gives Remedy, 
3 the as well to the Laity as Clergy, by the Equity thereof, though not ex- 
2 preſly, and to the Farmers of both. Paſch. 3 Fac. C. B. Dag and Kent 
v. Penkeron,” 2 Croke 70. Hill. 14 Ehz. Moor, p. 710. Trin. 44 Elia. 


Day v. Peckvell, Moor 915. Note alſo, that this Statute obligeth everx 


one to ſet forth his Predial Tithes; therefore if a Parſon hath appointed 

one to collect his Tithes, and he doth Licence a Pariſhioner to carry away 
his Corn without ſetting forth the Tithe, this Licence is void, and will 
not ſerve to juſtify the Neglect of ſetting the Tithe forth; per Curiam, 
Trin. 7 Fac. B. R. Brickindon v. Denwood, Noy 134. But if ſeveral 
Perſons have Right to the Tithes of a Pariſh, to be divided amongſt 
them, the Pariſhioners by this Statute are only bound to ſet forth the 
Tenth as is uſual, and not to divide the Tenth again in Two or more 
Parts, according to the Right of the ſeveral Owners; and fo it was ad- 
- judged, when Five Perſons joined in an Action of Debt upon this Statute. 
Stileman v. Cromer, Latch 228, So though a Pariſhioner be bound de 

Jure to reap or cut his Corn, Hay, &c. and further by this Statute to ſet 
forth the Tithes; yet having duly ſet them forth, he is not bound to . 
watch or guard them from being ſtolen or eaten ; but the Parſon is bound 
to carry them away in convenient Time; and if through his Neglect to 
carry them away, the Tithes be loſt or eaten with Cattle, he ſhall not 
have Tithes again; and if that he ſues the Pariſhioners (who ſet them 
forth once duly) in the Spiritual Court, and he doth offer that Matter 
by Way of Plea there, and they in the ſaid Court will not allow. thereof, 
a Prohibition lies. Trin. 30 Eliz. B. R. Bennet and Shortwright's Caſe, 
2 Leon. 101. Hill. 15 Jac. C. B. Bridgman's Caſe, Noy 31. Note 
alſo, that this Statute of 2 Ed. 6, is an Act of Addition, as by the Words 
thereof appear. 2 It. 648. Alſo theſe Words, (as hath been of 
_ Right yielded, ] are to be intended of Tithes to be yielded in Specie with- 
in Forty Years, and the Senſe of the Words [oz of Right oz Cuſtom] 
is, or by rightful Cuſtom de modo Decimandi ought to have been paid. 

| 2 Inſt. 650. | . — 5 

Owner of the By the Words of this Statute, every of the King's Subjects ſhall truly 
Tithes may and juſtly, without Fraud or Guile, divide, ſet out, yield, and pay, &c. 
de preſent. his Tithes; ſo that the Owner of the Land, not the Owner of the 
Tithes, by Law is bound to ſet the Tithes out, yet it is lawful for the 
2 I Owner 
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Owner of the Tithes (by Force of this Statute) to be preſent to ſee that Os fetting 
his Tithes be-duly ſet out, ach £12114 ve: Ih, Dn I. 
If one ſets forth his Tithes, and takes them away again after he hath ſet Tithes frau- 

them forth, an Action lies againſt him for treble Damages; for ſuch frau- 1 
dulent ſetting forth, is as no ſetting forth within the Intent and Meaning 1 
of this Statute, although that the Clauſe for treble Damages ſpeak nothing 

of Fraud. Hill. 7 Fac. B. R. Ford v. Pomroy, Noy 126, ſame Caſe, 

2 Brownl. and Gouldſb. 9. Hill. 5 Fac. C. B. Nocbeſter v. Porter, 

Noy 152. Tin. 30 Eli. Bennet and Sbortavright's Caſe, 2 Leon. 101. 

Hele and Fretendon's Caſe, Brouml. and Gouleb. 1. p. 34. 2 Int. 649. 

So if he ſells his Grain on the Land, and after by Command of the 

Vendee takes away the Corn, being ſevered, without ſetting forth the 

Tithe, the Parſon may ſue him upon the Statute, and ſhall} not he com- 

pelled to fue the Vendee, who may be unknown, and becauſe *twas done 

to defraud. 44 Elis. B. R. Baker's Caſe, vouched in Rochefter and 

Porter's Caſe, Noy 152. Hele and Fretendon's Caſe, Brownl, and Gouldob. 
34, and in Sprat and Heale's Caſe, 13 Coke 23. 2 Inft. 649. 

So when a Pariſhioner ſet forth his Tithes, and hindred the Parſon from Tithes ſet 
carrying them away, and the Parſon libellèd for the Tithes in the Spiri- or 0 
tual Court upon this Statute; and the Defendant ſurmiſed, that he did dred to carry 
not hinder him from having of his Tithes, but that he did hinder him them away. 
from coming for them one Way (which was the uſual Way), but that he 

might come for them another Way; it was agreed, that this Hindring of 

the Parſon to carry away his Tithes made the Setting of them forth 
fraudulent, and no good and ſufficient Setting of them forth accor- 

ding to the Statute, by which it ought to be effectual; and the whole 

Court held, that his Surmiſe made as to the Way was not material. 

1 Bulſt. 108; And if the Parſon's Way in ſuch Caſe be ſtopped, he may 

ſue thereupon in the Spiritual Court for the Tithes upon the Statute, or 

only for ſtopping the Way ; and if the Queſtion be, Whether the Way 

was ſtopped or not? And the Spiritual Court will not allow the Defen- 

dant's Proof, he ought to appeal, and not to have a Prohibition there- 

upon. Trin. 43 El:z.' C. B. ' Blackwell's Caſe, ' 3 Croke 843. But 

Quere, as to the Denying of the Proofs in ſuch Caſe by the Spiritual 

Court; for although it is to be admitted that where the Spiritual Court 

hath a proper juriſdiction of the principal Matter, and another collateral 

Matter depending thereupon of Temporal Cognizance, is alſo neceſſary to 

be determined in adjudging upon ſuch principal Matter, there the Spiri- 

tual Court ſhall determine ſuch incident temporal Matter, as a T ning 
without which the other cannot effectually be determined; yet in ſuc 

Caſe, the Spiritual Court ought to try ſuch temporal Matter according to 

the Rules of the Common Law to which it doth properly belong, and not 

by the Rules of the Canon or Civil Law, elſe they ſhall be prohibited: 

So in this Caſe, though the Spiritual Court might try whether the Way 

was ſtopped or not, yet Stoppage of Ways being Matter properly triable at 
Common Law, and only allowed to the Spiritual Court in this Caſe to 

be tried, as @ Thing depending upon, and neceſſary to the Parſon's 

having and carrying away his Tithes, yet I conceive they onght to proceed 

in Trial thereof, according to the Rules of Common Law, and to allow of 

ſuch Proofs as by that Law are allowable, elſe they ſhall be prohibited: See 

for this Matter, Tin. 4 Fac. B. R. Armpger Brown v. Wentworth, Yelv. 

92. Mich. 16 fac. Mals v. Conisby, Hob. 247. Hill. 27 Car. 2. Richards 
fon v. Disborough, 3 Keb. 570. Trin. 2 W.& M. B. R. Shorter v. Friend 

© Uxor", 3 Mod. Rep. 283. See more concerning this Matter, Chap. 1 
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Ot fetting- If the Queſtion be, Which of TWO Ways is the uſual and cuſtomary 
f Way ? This ſhall be tried in the Court Chriſtian, who have Cognizance of 
If a Queſtion Ways for carrying of Tithes, Hill. 6 Car. B. R. Halſey v. Halſey, Jones 
ve concerning 230. Mich. 14 Fac. B. R. Reynold and Newbery, 1 Roll's Rep. 420, 

%% in which Caſe both of them are to be ſued for in the ſame Action, if the 
Tithes be not ſet forth. And when it was objected, that when the 
Owner of the Corn divides: the Tithes from the Nine Parts, they become 
Lay-Chattels, and that for. the taking thereof ah Action at the Common 

If he that ſets Law lies by Treſpaſs or Detinue; and therefore that there is not any 
obey BY Cauſe of Suit for them upon this Statute in the Spiritual Court, and that a 
them, &c. Prohibition lies, if there be. Gazody and Popham ſaid, that a Suit is well 
maintainable in the ſaid Court againſt the Party himſelf that ſet forth the 
Tithes, if he detains them, although the Parſon, if he would, might have 

— his Remedy at Common Law, and that the Statute of 32 H. 8. c. 7. 
—_— proves it, for the Words thereof be, [If any do not ſet out, oz do de⸗ 
_ tain oz withhold his Tithes,] (which is to be intended after they be ſet 

Es out) he ſhall be ſued in the Court Chriſtian; for otherwiſe Miſchief would 
inſue to the Parſon, in that the Owner might ſecretly ſet forth his Tithes, 

ſo that the Parſon ſhould not know thereof, and afterwards carry them 

away. Paſch. 40 Eliz. B. R. Leigh v. Wood, 3 Croke 607. ſame Caſe, 

Moor 912. Trin. 44 Ehiz. B. R. Sprat and Heals's Caſe, 13 Coke 23. 

Trin. 43 Eliz. C. B. Blackwell's Caſe, 3 Croke 843. Not only the 

Owner of the Corn may be ſued in the Spiritual Court, if he carries away 

the Corn before the Tithes be ſet forth, but alſo if a Stranger carry it away 

before the Tithes ſevered, and that upon this Statute, Mich. 11 Fac. 

B. R. Kipping v. Swain, 2 Croke 324, ſame Caſe, 1 Brownl. 123, and 

ſo it was at the Common Law before the Statute of 32 H. 8. For if 

Tithes were ſet out, and after carried away by the Owner of the Land, 

the Rector might either ſue in the Spiritual Court for the Tithes, or bring 

an Action of "Treſpaſs at Common Law. 10 H. 4. 2. - 

If after the But after the Tithes be duly ſet forth by the Owner, v/z. ſevered 

Tithes be ie: from the Nine Parts, if a Stranger takes them away, the Parſon (who 

vor in ſuch Caſe may not ſue the Owner) may ſue the Stranger at the Com- 

mon Law only, Paſch. 43 Elix. B. R. Web v. Pets, Noy 44, and not 
in the Spiritual Court. Mich. 30 & 40 Elix. B. R. Leigh v. Wood, 
Moor 912, ſame Caſe, 3 Croke 607. 4 Leon. 7. Cliff v. Dudney, 2 Keb. 
846. And at the Common Law, in this Caſe (though he may not ſue for 
treble Damages upon the Statute) he may have his Action of Treſpaſs, for 
that the Tithes immediately upon the ſetting forth are in the Poſſeſſion of 
the Parſon ; and by the Statute of 31 H. 8. c. 7, he may have an 
Efectione fixrme, which Action of Ejectione firme will (I ſuppoſe) lie for 
ſmall Tithes as well as for great Tithes ; but an Action of Account will 
not lie in this Caſe. Mich. 14 & 15 Eliz. Totenham v. Bedding field, 

3 3 Owen 35. Mich. 14 Car. 2. Berry v. Wheeler, 1 Sid. 92. But all this 

Tic. & to be underſtood in caſe the Tithes be ſet forth by the Owner of the 

Corn; for if the Tithes be ſet forth by a meer Stranger, this doth not ſet- 
tle any Property in the Parſon, ſo that he may have his Action of Treſ- 
paſs, &c. for taking of them away; and I conceive he may ſue the Owner 
for the Tithe in ſuch Caſe upon this Statute, either in the Temporal or 

Spiritual Court, for that a Stranger ſetting forth the Tithe, is as no Setting 
forth of the Tithe in Law. But if one, who hath no Colour of Title, 
ſows the Land, and ſets forth the Tithes, by this he is a Diſſeiſor, yet 
this is a good Setting forth of the Tithes for the. Parſon, and puts the Par- 


fon in Poſſeſſion of them; and if ſuch Perſon that ſo ſets them forth 
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carries them away, he may be ſued for them upon the Statute; and if Of ſetting 
the true Owner of the Land, or other Stranger, carries them away after re 
they are ſet out, an Action of Treſpaſs lies againſt them. Hill. 1 Car. 

Mountford v. Sedley, Jones 89, the ſame in 9 Bulſt. 336. And fo it is 

ſaid by Jones juſtice to have been adjudged, that if one cuts the Corn, and 

another carries it away, an Action of Treſpaſs lieth againſt either of them, 

and ſo againſt a Servant. Paſch. 15 Car. March 22. 1 

If the Tithes be ſet forth by the Owner of the Land, and another Par- If a Parſon 
ſon or Vicar that hath no Right to have them, carries them away, eee 
claiming them in the Right of his Church, the Parſon or Vicar that them away. 

ſuppoſeth himſelf to be injured, may ſue the Parſon or Vicar, who car- 
ried them away in the Spiritual Court, and no Prohibition ſhall be grant- 
ed ; for that the Suit is proper there, when the Right of the Tithes 
comes in Queſtion betwixt Spiritual Perſons, by the Statute of Circumſpecte 
agatis, made 13 E. 1. c. 1. and if Treſpaſs be brought in ſuch Caſe, 
the Defendant, as is ſaid by ſome Books, may plead to the Juriſdiction 
of the Court. 38 E. 3. 6. 6 E. 4. 3. 23 E. 4. 23, 24. Paſeb. 29 
C. B. The Parſon of Tackman's Caſe, 1 Leon. 58. 35 H. 6. 39. Bro. 
Tit: Toro. 3. ũ ᷣ T ²ůW 5 Fac. 
2 Roll's Abr. 310. nu. 1. Irin. 11 fac. B. R. per Cur. ibid. nu. 2. 
& Mich. 14 Jac. Adams and Sir John Vavaſor v. Hubertſan, ibid. nu. 4. 
Mich. 28 & 29 Elia. between the Vicar of Pancridge and Buſſey, ibid. 
uu. 6. and Godbolt. Trin. 31 Elis. Botham v. Cooper, 3 Croke 136. 
Mich. 29 & 30 Eli. B. R. Sawel v. Wood, 3 Croke 71, and 1 Leon. 
94. Trin. qo Elis. B. R. Gatehouſe and Penn's Caſe, 1 Leon. 128. 
Paſch. 2 Fac. C. B. Randal againſt Knolls, Noy 147. And if the 
Leſſee or Farmer of one Parſon takes away the Tithes, being ſevered 
from the Nine Parts, ſuppoſed to belong to another Spiritual Perſon, 
and Treſpaſs be brought, though it hath been a Queſtion, whether he 
may juſtify by a Leaſe of the Tithes made to him by another Parſon, and 
the Court ſhall be ouſted of the Juriſdiction, the Farmer being a Lay-man, 
20 H. 6. 17. Bro. Furiſdict. 86. Trin. Fac. B. R. per Cur. 2 Roll's 
Abr. 310. nu. 2, yet this Doubt hath been reſolved in the Affirmative, 
Hill. 43 Elis. Benefield and Peek, Gouldsb. 149. 2 Roll's Abr. 3 10. nu. 5. 
And the Law is the ſame, if the Tithe ſet forth be taken away by the 
Servant of another Parſon ; by Richardſon, Mich. 3 Car. C. B. Comin's 
Caſe, Hetley Go. 31 H. 6. 11. And the Law in this Caſe holds not 
only between Parſons and Vicars that have Cure of Souls actually, but 
alſo to other Spiritual Perſons, as between Appropriators that have it only 
habitually, or between an Appropriator, and one that hath a Bencfice 
with Cure, and with their Farmers and Servants, Hil, 43 Elis. Bene- 
field and Feek, Gouldsb. 149. 

And it ſeems, this holds alſo between an Impropriator and another Between par- 
Parſon or Vicar, though the Tithes belonging to ſuch are a Lay-Fee, 25 —_— 
and the Impropriator a Lay-Man , for if the Bounds of a Pariſh come in the parion is 
Queſtion in the Spiritual Court, in a Suit between the Parſon Impropriate a Lay-Man, 
and the Vicar of .the ſame Pariſh, as if the Vicar claims all the Tithes = Hong . 
within the Hamlet of D. within a Pariſh, and the Parſon all the Tithes priate a Lay- 
within the Reſidue of the Pariſh ; and the Queſtion betwixt them is, Fee. 


Whether certain Lands whereof the Vicar claims the Tithes, be within the 
Hamlet of D. or not? Yet becauſe this is between Spiritual Perſons, vig. 
between the Parſon and Vicar, although that the Parſon be a Lay-Man, 
and the Parſonage appropriate a Lay-Fee, yet this ſhall be tried in the 
Spiritual Court, and no Prohibition granted. Hill. 15 Gor. B. R. be- 
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Ot ſetting 
out Tithes. 
. 


5 
j 


Action for 
not carrying 


away T'thes. 


Vide cap. 49. 
the ſame 
Point, 


tween Foes and Wright, per Cur. 2 Roll's Abr. 312. nu. 7. Hill. 


43 Elia. Benefild and Feek, Gouldsb, 142. 2 Roll 's Abr. 310. nu. 5. 
Yet an Action of Treſpaſs was brought by a Parſon againſt his Vicar 
for taking of Tithes; and on the general Iſſue, the Jury gave a ſpecial 
Verdict, and twas adjudged for the Vicar. Trin. 36 Eliz. C. B. Kigham 
v. Beaſt, Owen 56,  _ | | 
After the Tithes are duly. ſet forth, he to whom they belong is bound 
in convenient Time to carry them away, otherwiſe the: Owner of the 
Land may have his Action of the Caſe againſt him for ſuch Neglect. 
Hill. 15 Car. C. B. Doctor Bridgman's Caſe, Noy 31. Hill. 1 Car. 
Mounford v. Sedley, 3 Bulſt. 336. Trin. 21 Fac. B. R. Wiſeman and 
Denham's Caſe, Godbolf 329. But then the Plaintiff to maintain ſuch 


Action ought to give the Owner of the Tithes Notice that the Tithes were 


ſet forth. Mich. 13 Car. Chaſe v. Ware, 1 RolF's Abr. 643. - Mich, 
1652. B. R. Liniſton and Maurice, Stile 342, (though only the Canon, 
not Temporal Law obliges to give Notice, Spencer's Caſe, Noy 19.) But 
Notice of ſetting out of Tithes is needful to be given only in ſuch Caſe, 
to intitle the Party to have his Action, if they be not carried away in 
convenient Time. Trin. 1 V. & M. C. B. Anonymus, 2 Vent. 48. If 
after the Tithes are ſet out, and Notice thereof given to the Parſon, he 
ſends his Servant for them, but the Pariſhioner threatens the Sei vant, 
and will not ſuffer him to carry them away, and after that the Parſon 
leaves them a long Time to remain upon the Ground, whereby the Pa- 
riſhioner's Graſs is damnified, yet no Action lies againſt the Parſon in this 
Caſe until a new Requeſt made to him to carry his Tithes away. Trin. 
15 Car. Lee v. Ruſſel, 1 Roll's Abr. 109. But though the Action lies for 
not carrying away predial Tithes, as Corn or Hay, yet twas doubted 


whether it lay for not taking away of Tithe-Cheeſe, or other mixed 
Tithes. Jin. 21 Jac. B. R. Wiſeman and Denham!'s Caſe, Godbolt 329, 


Concerning 
treble Value 
forfeited. 


the ſame Caſe, 2 Roll's Rep. 128. And it ſeems to be, that if Tithes 


ſet forth remain too long upon the Land, Sc. the Owner of the Soil 
may take them Damage-Feaſant; but then being ſued for them, he to 
juſtify muſt ſet forth how long they had remained before he. took them; 
and when they ſhall be ſaid to remain too long, 'tis triable by the 


Jury. Hill. 1 Car. B. R. Mountford v. Sidley, 3 Bulſt. 336. Fill. 


1 Car. B. R. Stillman v. Chanor, Latch 8. 


Predial Tithes not being ſet forth duly and effectually, as aforeſaid, or 
agreed for, by the former of the before- mentioned Clauſes in the Statute 


2 & 3 E. 6. the treble Value thereof is forfeited. Concerning which 


treble Value, Two Queſtions have been: Firſt, To whom in ſuch Caſe 
the ſaid Penalty is given. Secondly, In what Court it may be recovered. 
As to the firſt, ſome have thought that the treble Value was given to the 


King, it not being by expreſs Words in the Statute limited to any one. 


Savil 63. But the contrary hath been adjudged, that this Penalty is 
given to the Party grieved. 2 Inft. 650. Mich. 11 Fac. C. B. The Dean 
and Canons of Windſor v. Web, Godbolt. Mich. 39 & 40 Eliz. B. R. 


 Bedle and Sherman's Caſe, 3 Croke 608, 13 Coke 48. Coke's Entries 


162. Moor 710, Paſch. 3 Fac. B. R. Dag and Kent v. Penkevon, 
2 Croke 70. And the Reaſon of theſe Judgments ſeems to be, that 
though all Forfeitures at Common Law, as alſo Forfeitures given by Act 
of Parliament by Reaſon of any Offence committed againſt the publick 
Juſtice of the Nation, and not appointed to any particular Perſon, ſhall 
be to the King as the Head and Fountain of Juſtice, and thereby ſup- 
poſed to be the Perſon offended and injured by ſuch Offence ; yet when 
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a Forfeiture given by Act of Parliament appears not to be intended meerly Df 9 — | 1 
as a Puniſhment for the Offence committed, but as a Recompence to ſome CARE, Wh 
particular Perſon injured, for the Damage he hath thereby ſuſtained; in : 
ſuch Cate, though no particular Perſon be by ſuch Statute expreſſed to 
have the Penalty and Forfeiture, yet the Party damnified ſhall have it as 
Recompence and Satisfaction for the Damage he hath ſuſtained by the 
Offence; and the Forfeiture and Penalty given by this Statute hath been 
expounded to be as a Satisfaction intended for the Tithes ſubſtracted, 
therefore to belong to the Perſon whoſe Right it is to have ſuch Tithes. 
Paſch..29 Elis. Moor 238, Doctor Bonham's Caſe, 8 Co. 119. b. Hill. 

40 Eliz, Moor 710. But the Statute being prohibitory, the Party not 
ſetting forth his Tithes, may be fined to the King, upon an Information 
or Indictment, as was ſaid. Mich. 40 C 41 Eliz. Moor 911. Paſch, 
26 Eliz. Savil 62. | : 8 
The next Doubt hath been, in what Court the treble Value is recover- In what Court 
able. As to which, Two Points have been reſolved: Firſt, That the oo ee ; 
Owner or Tenant of the Tithes may ſue for the treble Value in the able. 
King's Temporal Courts by Action of Debt. Paſch. 3 Fac. C. B. Dag 
and Kent v. Penkevon, 2 Croke 70. Paſch. 39, or Hill. 40 Elix. 
Bedle v. Sherman, 3 Croke 608, Hill. 7 Jac. B. R. Ford v. Pomroy, 
126, Secondly, That a Suit for treble Value may not be brought in the 
Spiritual Court. Trin. 44 Elis. B. R. Sprat and Heale's Caſe, 13 Coke 
23, and Beadle and Sherman's Caſe, 13 Coke 47. And if the Owner of 
the Tithes doth demand the treble Value by Suit in the Spiritual Court, 
a Prohibition lies. Mich. 11 Jac. C. B. The Dean and Canons of Windſor 
v. Web, Godbolt. Mich. 8 Fac. C. B. Parker's Caſe, Brownl. and Gouldis. 7. 
And when a Sentence definitive was given in the Eccleſiaſtical Court for 
the treble Value, and a Prohibition was thereupon prayed, though the 
Court doubted whether a general or ſpecial Prohibition. ought to iſſue, and 
whether the Court Chriſtian after a definitive Sentence could divide their 
Sentence, or the Execution of it; yet at length it was reſolved, that the 
Prohibition ſhould be, that they ſhould not proceed to the Execution of 
their Sentence, as to the treble Value. Hill. 11 Fac. Gerey's Caſe, Moor 
873. And though in the Spiritual Court, upon a Libel grounded upon 
this Statute, the Sentence be, that the Plaintiff ſhould recover the ſingle 
Damages, and the ſame be ſet in certain, & ulterius quod recuperet duplicem 
valorem, which is alſo by the ſame Sentence ſet in certain, yet a Prohi- 
bition will be granted, becauſe the Damages to be given in that Court 
are exceeded in ſuch Sentence; for though in ſuch Sentence it be not ex- 
preſly ſaid that treble Damages ſhall be recovered, yet it doth amount to 
as much, if the Words of the Sentence be joined together : Wherefore in 
ſuch Caſe it was directed, that a ſpecial Prohibition, in which the Statute 
and the whole Matter was to be mentioned, ſhould be awarded. Fill. 
11 Fac. C. B. Baldwin and Gerey's Caſe, Godbolt 341. And thus, by 
the Expoſition of this Clauſe giving treble Damages, the Common Law 
Courts have the Trials of Cauſes of Tithes originally, to the great Grief 
of the Civilians, and no leſs Benefit and Advantage of the Clergy, and 
other Proprietors of Tithes. | TY 
However, the treble Value for Tithes not duly ſet forth is not recover- 
able by Bill in the Exchequer-Chamber ; for when a Bill was exhibited 
there upon this Statute for the treble Value, it was clearly holden by the 
Court, that the Bill did not lie upon the Matter, for that there ſhall be no 

Suit or Proceedings, according to the Order of the Exchequer-Chamber, 

in Caſes of Conſcience upon any Penal Statute ; but the ſame may be 15 
N or 


7 he ders „Man Law: Or, Cap, 54. 


. Of ering for in the. Court of Pleas in the Exchoaer Trin, 30 Elia. in the Ex 


S 


chequer, 3 Leon. 204. Mich. 33 & 34 Elix. Langley v. Haines, Mor 
302. Let it is ſaid by Keeling, that the treble: Value given by this Statute 
is a Duty trebled by the Statute, and not a bare Penalty only. Paſch. 
21 Car. 2. Moreton v. Hopkins, 2 Keb. o. And a Bull being brought 
in the Exchequer, and a Demurrer to it, for that the Plaintiff had not 
thereby demanded the ſingle Value, it being a Bill of Diſcovery only to 
enable the. Plaintiff to ſue for and recover the treble Value, the Court over- 
ruled the Demurrer, for that Tithes were ſuable for in this Court before 
the Statute: But a Quere is made of this Caſe by the Reporter, becauſe, 
as he fays, it is contrary to the common Practice and Uſage of the Court, 


to have ſuch a Bill without alledging that the Plaintiff is contented to re- 


Not in all 
Caſes in the 
Exchequer. 


By 2 & 3 
Ed. G. cap. 13. 


ceive the ſingle Value only. Paſch. 13 Car. 2. in Scaccar. Driver v. 
Man, Hardres 190. And in an Engliſb Bill in this Court, the Plain- 
tiff need not to ſet forth particularly his Title to the Tithes, no more 
than in Action of Debt upon the Statute; as if a Vicar be Plaintiff, he 
need not ſet forth whether he claims the Tithes by Preſcription or Indow- 
ment, but eſpecially if the Defendant admit the Plaintiff's Right to have 
the Tithes, and inſiſts upon ſome other Matter, as Payment, &c. that 

will ſupply the Defects of the Bill, though tis ſaid to have been often 
ruled contrary. Hill. 14 & 15 Car. 2. in Scaccar. Stone v. Ludlow & al”, 

Hardres 321. Mich. Anno Dom. 1658. in Scaccar. Burton v. Honey, 
_ Hardres 130. And the Plaintiff ought to make Proof of the Value of 
the Tithes, as what Cattle had been depaſtured in the Place where, Cc. 
Trin. 1655. in Scaccar. The Attorney General v. Straite, Hardres 4. 
If the Executor of a Parſon brings a Bill for Tithes, he need not offer to 
accept the ſingle Value, he not being intitled by the Statute of Ed. 6. to 
the treble Value. 1 Vern. 60. Anonymus. 

Nor may a Recompence, according to the fingle Value of the Tithes 
ſubſtracted, be recovered in all Caſes in the Court of the Exchequer; for 
when the Queſtion was moved there, Whether an Impropriator that is to 
pay an annual Rent to the King for his Impropriation in the Name of a 
Tenth, ſhall have the Privilege of the Exchequer to ſue for Tithes there 
as the King's Debtor, vis. for the ſingle Value thereof? the Barons 
were of Opinion, that he ſhould not; for upon the ſame Reaſon (ſaid 
they) every one who 1s to pay any Tenths or Firſt Fruits, ſhould draw 
another who ſueth him into the Exchequer, and ſo all Controverſies con- 
Hou Tithes and Parſonages ſhould be drawn thither, which would be 

a great Prejudice to the Spiritual Courts, But Egerton Solicitor vouched 
Conier's Caſe, where the King gave a Parſonage to a Prior in Frankalmoign, 
and the Tithes thereof being withdrawn, the Prior impleaded him who 
withdrew his Tithes in the Exchequer ; and in that Caſe it was holden, 
that the Prior ſhould have the Privilege, for the King is in Danger to loſe 
his Patronage, or rather his Founderſhip, if the Rectory be evicted. Gent. 
Baron ſaid, the Tenant of the King in Chief, or he who pays Firſt Fruits, 
or he who holds of the Queen in Fee-Farm, ſhall not have in that 
Reſpect Privilege. Mich. 32 Eliz. in the Exchequer The Dean and 
Chapter of Winaſor's Cale, 2 Leon. 146. 

Note that in a Clauſe in the Statute of 2 & 3 Ed. 6. it is ed 
That if any Perſon do ſubſfra# 02 withdzaw any Manner of Tithes, 
Dbventions, P2ofits, Commodities, o2 other Duties bekoze mention- 
ed, oz any Part of them, contrary to the true Meaning of this Act, 
02 'of any other Act heretofoze made, that then the Party ſo ſubſtrat- 


ing 02 wanna the lame, may oz ſhall be convented and ſued = 
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the King's Eccleſiaſtical Court by the Party from whom the ſame wt ſetting 
Proc) bn 
the Eccleſia- 
{tical Courts. 


all be ſubſtraifed o; withdꝛawn, to the Intent the King's Judge 
Eccleſiaſtical ſhall and may then and there hear and determine the 
ſame accozding to the King's Eccleſiaſtical Laws. And that it ſhall 
not be lawful unto the Parſon, Uicar, Pꝛopꝛietoz, Owner, oz other 


their Fermozs oz Deputies, contrary to this Ac, to convent o2 ſue 


ſuch Withholder of Tithes, Obventions, and other Duties afoze- 
faid, befoze any other Judge than Eccleſiaſtical. And if any Arch- 
biſhop, Biſhop, Chancells2, oz other Judge Eccleſiaſtical, give any 
Sentence in the fozeſaid Cauſes of Tithes, Obventions, Pzofits; 
Emoluments, and other Duties afozeſaiv, oz in any of them, (and 
no Appeal ne Pꝛohibition hanging) and the Party condemned do not 
obey: the laid Sentence, that then it ſhall be lawful to every ſuch 
Judge Eccleſiaſtical to excommunicate the laid Party ſo as afoze con- 
demned and difobeying; in the which Sentence of Excommunication, 
if the ſaid Party excommunicate wilfully ſtand and indure ſtill ex⸗ 


communicate by the Space of Fozty Days next after, upon Denun- 


ciation and Publication thereof in the Pariſh Church, oz Place 02 


Parich where the Party ſo excommunicate is dwelling oz moſt abidfng, 
the laid Judge Eccleſiaſtfcal may then at his Pleaſure ſignify to the 


King in his Court of Chancery, of the State and Condition of the 
laid Party ſo excommunicate, and thereupon to require Pꝛoceſs 
De Excommunicato capiendo to be awarded againſt every ſuch Perſon 
as hath been lo excommunicate. Stat. 2 & 3 Ed. 6. cap. 13. 
Vet tis ſaid, that if a Copyholder of the King's Manor pretends Pre- 
{cription for a Modus Decimandi againſt a Parſon, the Right of Tithes 
ſhall be tried in the Exchequer, and a Prohibition was granted to the Ec- 
cleſiaſtical Court in ſuch Caſe. Paſch. 7 Jac. in the Exchequer, 4 Leon. 
And when the Caſe was, that J. §. was Parſon of a Church, and A. 


* 


Where the 
Exchequer 
ſhall have the 
Suit contra. 


Vicar, and the King Patron, the Court ſaid, the Debate between the 


Parſon and the Vicar for the Tithes ought to be in the Exchequer by 
Engliſb Bill, or by Action in the Office of Pleas. Paſch. 29 Elix. in 
the Exchequer, 1 Leon. 59. Trin. 30 Eliz. in the Exchequer, 3 Leon. 


204, Alſo tis ſaid, that where a Prior is the King's Debtar, or ought to 


have Tithes of another Spiritual Perſon, he may chooſe to ſue far the 
Subſtraftion of his Tithes, either in the Eccleſiaſtical Court, or in the 
Exchequer, and yet the Perſons and Matter alſo were Eccleſiaſtical ; for 
ſeeing that the Matter by a Mean concerneth the King, he may fue for 


them in the Exchequer as well as in the Eccleſiaſtical] Court, and there 


ſhall the Right of Tithes be determined. 438 A. pl. 20, vouched by 
5 Co. de Fure Ecclefiaſtico, fol. 16. | =; 
And in the late Times of Rebellion, when Eccleſiaſtical Courts were 
ſuppreſſed, and upon that Reaſon Tithes were equitably ſued for in the 
Exchequer, becauſe at that Time there was no Remedy for other than 
predial Tithes, and in effect none for them, when they were of ſo ſmall 
Vis that the treble Value thereof being recovered would not anſwer 
the Subſtracting them, and reimburſe the Coſts of Suit; and ſince the 
Reſtoration of the Church and its Juriſdiction, the Uſe of ſuing in the 
Exchequer before, and an ill Opinion of the Management of the Eccle- 
ſiaſtical Courts, have cauſed Perſons grieved to ſue more frequently in the 
Exchequer by Engliſb Bill; yet it is ſaid, that before the Statute, Tithes 
were antiently ſued for in the Court of Exchequer. Hargres 190. Tithes 
alſo by Engliſb Bill may be ſued for in Chancery, but not for the Forfei- 
ture of the treble Value ; but an Action of Debt upon the Statute of 
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Eccleſiaſtical 
Courts ſup- 


preſſed. 
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2 E. 6. lies not in the Sheriffs Court by ulticies, Mich! 20 Car. 2. B. R. 
Biſhop v. Corbet, 1 Leu. 153. 2 Keb. 416, 420. Yet thoſe that want to 
be relieved for their Tithes detained, do not take Sanctuary in theſe Courts, 
becauſe the Law doth not ſufficiently enable the Eccleſiaſtical Courts to 
give Remedy for all Sorts of Church Duties; for though they may not re- 
cover there the treble Value by Force of the firſt Clauſe of this Statute, 
t by the ſecond Clauſe thereof before mentioned, they ſhall ' recover: 
the double Value of the Predial Tithes in the Spiritual Court, and no Pro- 
hibition will lie; for that is given by the expreſs Words of the Statute; 
and ſo it was adjudged in Manwood's Caſe in the Exchequer, and in the 
Common Pleas: Mich. 21 Fac. The Dean and Canons of Mindſor and 


Webb's Caſe, Godbolt. Win. 44 Eliz. B. R. Sprat and Heal's: Caſe; 
13 Co. 24. And Coke upon this C Clauſe of the Statute faith, that the Rea- 


ſon why the double Value, &c. is by this Branch to be recovered in the 
Eccleſiaſtical Court, whereas by the former Branch the Parſon at the 
Common Law ſhall recover the treble, is for that in the Ecclefiaſtical 
Court he ſhall recover the Tithes themſelves; and therefore the Value re- 
covered in the Eccleſiaſtical Court is equivalent with the treble Forfeiture 
at the Common Law. And upon the Words, Beſides the' Cofts, 


Charges and Erpences, &c.] he addeth, that the Suit in the Eccle- 


ſiaſtical Court is more advantageous than the Suit for the treble Value at 
the Common Law: For at the Common Law he ſhall recover no Coſts, 
but he ſhall recover in the Eccleſiaſtical Court Coſts and Expences. 2 
2 Inſt. 651. An Ejectment was brought in the Exchequer dt minutis 


decimis; and upon Not Guilty pleaded, Verdict for the Plaintiff. And 
Mr. Cheſtyre about five or fix Years ago moved in Arreſt of Judgment, 


that an Ejectment would not lie for ſmall Tithes. 1. Becauſe Eggs are 
ſmall Tithes ; and it is abſurd to ſay, that an Ejectment would lie of an 
Egg. 2. Becauſe the Sheriff does not know of what he is to deliver Poſ- 


ſeſſion, upon an Habere Facias Poſſeſionem. Sed non allocatur; Becauſe 


it has been adjudged, that an Ejectment lies of Wool, being Tithe, and 


Tf the Tithes 


themſelves 
and a double 
Value ſhall 
be recovered 
in the Eccle- 
ſiaſtical Court. 


by the ſame Reaſon for an Egg. And therefore by all the Barons, Judg- 
ment was given for the Plaintiff, 11 Co. 2 5. Ex SIO mri . 
2 Ld. Raym. 789. Camell v. Clavering, | Exch. ' 

But now whereas Coke faith to this Effect, That not ünly the double 
Value of the Tithes ſubſtracted, &c. ſhall be recovered in the Eccleſiaſti- 
cal Court, but the Tithes themſelves ſhall alſo be recovered there; a 
Doubt ariſeth, How the double Value of the Tithes, and alſo the Tithes 
themſelves, (vis. a Recompence for them, according to the fimple Value 
thereof, ſhall be recovered, (v:3.) Whether by one and the ſame Suit, or 
by an After-Suit, (when the double Value hath been fitſt recovered) accor- 
ding to the ordinary Courſe of Proceedings in the Eccleſiaſtical Court for 
Tithes ſubſtracted, &c. before this Statute was made. And the Reaſon 


of the Doubt is, 8 when a Parſon having grounded his Libel upon 


the Statute of 2 Ed. 6. and obtained a Sentence in the Eccleſiaſtical Court 
to recover the ſingle Damages, which was ſet in certain, and farther the 
double Value which was alſo ſet in certain, a Prohibition was granted per 
Curiam, becauſe the Spiritual Court in effect gave treble Damages. Hill. 


= Fac. C. B. Baldwin and Girrie's Caſe, Godbolt 341. As to which, 


I conceive, that Coke's Meaning is, that not only double Damages, but 
alſo a Recompence for the Tithes thamialies ſhould be recovered in the 
ſame Suit, otherwiſe he could not ſay, that the Value recovered in the 
Eccleſiaſtical Court is equivalent with the treble Forfeiture at the Com- 
mon Law: But then I conccive, that the Libel muſt be framed accor- 

I dingly, 
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ing only grounded upon the Statute, the Prohibition might be granted. 
Quare. 1 
But if with double Damages and Coſts a Recompence may be recovered It nothing 
for the Tithes themſelves, according to the ſingle Value thereof, in the beſides the 
Spiritual Court; yet beſides the treble Value of them, neither the Tithes 130 be fees 
themſel ves, nor any other Recompence for them, can be recovered in the vered in the 
- Temporal Courts; becauſe, though as Fitzherbert holds in his Nat. Brev. 9 
fal. 30, that before the Stat. 18 Ed. 3. c. 7, the Right of Tithes were 
determinable in the Temporal Courts at the Election of the Party, yet 
now. by the ſaid Statute; the Temporal Court is, wholly debarred of the 
Juriſdictions thereof. See , Coke's Fifth Part de Jure Eccleſiaſtico. And 
therefore in all Suits upon Stat. 2 & 3 Ed. 6. c. 13. the Tithes are never 
demanded, but the Action is only perſonal, grounded meerly upon a Con- 
tempt againſt the Statute, for not ſetting forth the Tithes; and for that 
Reaſon it is held, that no Action lies againſt Executors upon this Statute, 
the Action being grounded on a perſonal Wrong, which dies with the 
Teſtator; but Executors may have an Action upon this Statute for Tithes 
not ſet forth in the Time of their Teſtator, by the Equity of the Statute, 
4 Ed. 3. c. 7. by Twiſden Juſtice. Mich. 14 Car. B. R. in The Caſe of 
Holt v. Bradford, 1 Sid. 88, the ſame Caſe, 1 Keb. 344. Raym. 52. 
Paſcb. 21 Car. 2. Juſtice Morfon's Caſe, 1 Vent. 30, 31. Vet where a 
Suit was continued againſt Executors in the Spiritual Court for double Da- 
mages, a Prohibition was denied. Mich. 15 & 16 Car. 2. B. R. Wilks 
and Ruſſel, 1 Keb. 682. Raym. 95, ſame Caſe, 1 Sid. 181. Where tis 
ſaid, the Judges were of Opinion that the Prohibition ſhould be granted, 
and that a Plaintiff ſhall only recover his Tithes in the Damages, and ſhall 
not demand them again by any Suit after a Recovery of the treble Value, 
Paſceb. 3 Fac. Sir Richard Campion v. Hill, 1 Brownl, and Gouldſb. 86, 
ſame Caſe, Telu. 63. 5 1 
As beſides the treble Value of the Tithes not ſet forth, the Pl. intiff ſhall Damages and 


not recover any Thing for the Tithes themſelves in the Temporal Court, pong: ohm : 


y £4 


ſo ſhall he not there recover other Damages or Coſts, for that the Statute avoid Error. e 
doth not give them by expreſs Words; wherefore when in an Action of l 
Debt for Tithes upon nan Debet pleaded, the Jury found qued Debet 78 J. . 
and for the Reſidue non Debet, and Damages aſſeſſed at 1 d. and Coſts at 
405. the Plaintiff to avoid Error releaſed the Damages and Coſts, and 
had Judgment for the Debt. Trin. 44 Elia. Day v. Peckvel, Mcor 
915. Paſch. 3 Fac. in the Exchequer-Chamber, Day and Kent v. 
Pentevon, 2 Croke 70, and Jenkins 316. . N | 
And as the Plaintiff in an Action upon this Statute doth not recover 
Coſts, ſo neither hath the Defendant Coſts in caſe of Nonſuit or Diſ- Wh! 
continuance; for when a Plaintiff having brought Two Actions was 1 
nonſuited in one, and diſcontinued the other, by the whole Court it ll 
was denied that the Defendant ſhould have Coſts either by Statute 


2 —— — 
8 —— — 
— - —— - 


8 Eliz, or 4 Jac. c. 13. upon this Reaſon, that the Plaintiff, if he had 5 = * Wm 

recovered, ſhould bave had but the treble Value without Coſts. Mich. i OTE 

7 Fac. B. R. Cox v. Small, Noy 126. But now by the Statute 8 & Where by 5 HM 
Statute 8 & 
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9 V. 3. c. 11. where the ſingle Value or Damages found by the Jury 9%. z. c 11. 
ſhall not exceed the Sum of Twenty Nobles, the Plaintiff obtaining Cofts are 
Judgment after Plea pleaded, or Demurrer, (hall recover his Coſts of Siven. 


Suit; and if the Plaintiff ſhall become nonſuit, or ſuffer a Diſcontinu- 
ance, 
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Pꝛobibiti- ance, or a Verdict ſhall paſs n him, the Defendant fall reco- 
ons, &c. | 
WAVY ! ver his Colts, | . 
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mall Tithes and other Church Duties, 4 
to be recovered. Suggeſtions to obtain Pro- 
hibitions, how made and proved. Modus 
— if ſuable fer in the Spirituah 
ourt 


_ Tithes T the Two firſt Clauſes of the Statute 2 & 3 Ed. 6. e. 3. 
able in Spiri. mentioned in the laſt Chapter, do give Remedy only for Predial 
tual Court by Tithes, and the latter of them only in the Spiritual Court ; yet the faid 
125 84. 6. Statute gives Aid to the Eccleſiaſtical Courts alſo in the Recovering of all 
other Church Duties, viz. by the other Clauſe of the faid Statute recited 

alſo in the foregoing Chapter, which Clauſe was but an Affirmance of, the 

antient Eccleſiaſtical Law, and makes no Addition thereto in any Re- 

| ſpect, and was enacted to the End that the Temporal Judges, who are 

the Interpreters and Judges of all Acts of Parliament, though they only 

concern Things meerly Spiritual or Eccleſiaſtical, may not by the Occaſion 

of this, or any other Statute made before it, either draw to their Courts 

the Cognizance of Cauſes relating to Church Duties, or take Occaſion 

from thence by Prohibitions to ſtop Proceedings for them in Eccleſiaſtical 


Courts: There is alſo another Clauſe in the ſaid Statute 2 & 3 Ed. 6, by 


A Copy of which it is enacted, That if any Party at any Time hereafter, fo? 
8 any Matter 02 Cauſe befoze rehearſed, limited, oz appointed by this 
Sc. before Aﬀ, to be ſued oz determined in the King's Eccleſiaſtical Court, oz 
any Prohibi- befoze the Eccleſiaſtical Judge, do ſte fo2 any Pꝛohibition fn any 
APP of the King's Courts where Pꝛohibitions befoze this Time have been 
uſed to be granted, that then in every ſuch Caſe the ſame Party, 
befoze any 1220hibition ſhall be granted to him oz them, ſhall bzing 

and deliver to the Hands of ſome of the Juſtices oz Judges ok the 
ſame Court where ſuch Party demanded Pꝛohibition, the very true 
Copy of the Libel depending in the Eccleſiaſtical Court, concerning 
the Matter whercof the Party demandeth P2ohibition, ſubſcribed 02 
marked with the Þand of the ſame Party; and under the Copy 
of the ſaid Libel ſhall be wzitten the Suggeſtion wherefoze the 
Party ſo demandeth the ſaid Pꝛohibition: And in caſe the ſald 
Suggeſtion by Two Honeſt and- ſufficient Witneſſes at the leaſt, 
— be not pꝛoved true in the Court where the taid Pꝛohibition ſhall 
be granted, within Six Months next following after the ſaid 
P2ohibition ſhall be ſo granted and awarded, that then the Party 
that is letted o2 hindzed of his oz their Suit in the Eccleſiaſtical 
Court by .ſuch Pꝛohibitfon, ſhall upon his oz their Requeſt and 
Suit, a Delay, have a Conlultation granted in the 85 
ale 
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Caſe in the Court where the laid P2ohibition was granted, and Piohibiti- 
_thall alſo recover double Coſts and Damages againſt the Party due be. 
that fo purſued the laid Pꝛohibition; the ſaid Cofts and Damages 
to be afligned oz aſſeſſed by the Court where the ſaid. Conſulta- | 
tion ſhall be fo granted; fo2 which Coſts and Damages the Party 
to whom they ſhall be awarded, may have an Action of Debt by 
Bill, Plaint, oz Infomation in any of the King's Courts of Re- 
co2d, wherein the Dekendant ſhall not wage his o2 their Law, no2 
Have any Eſtoin oz Pꝛotedion allowed oz admitted. Stat. 2 & 3 
Ed. 6. cap. 13. | ; . . | 
Ibis Clauſe was enacted to prevent needleſs Delays by Prohibitions The Intent of - 
in Suits commenced for Tithes, &c. in the Eccleſiaſtical Courts; and the faid Clauſe 
to this End, this Clauſe firſt appoints, that a Prohibition ſhall not be grant- f15 De- 
ed before the Party ſuing for it ſhall deliver a true Copy of the Libel, lays. 
and under it the Suggeſtion written wherefore the Prohibition is e- 
manded, that if it ſhall appear to the Judges that no Prohibition lies 
upon the Suggeſtion, or if there be Variance betwixt the Libel and Sug- 
geſtion, no Prohibition ſhould be granted, for that-in caſe of Variance no' 
Prohibition lies; and therefore, though it be granted, a Conſultation is of 
Courſe to be awarded, that is, if the Variance be a material Variance. 

Therefore when upon a Prohibition the Suggeſtion was, that the Lands | Ol BR 
were Lands diſcharged of Tithes in the Hands of a Prior, and ſo ought 5 e 


to be diſcharged by the Statute 31 H. 8. and that the Parſon ſued him for | 1 
40 Fleeces of Wool, the Parſon pleaded thereto, that he ſued him for 400 - =o 
Fleeces, and prayed a Conſultation, and had it: But upon a Writ of | 1 
Error it was held, that ſuch Variance was not material in this Caſe, be- | | 1 i 
cauſe the Plaintiff preſcribes in non Decimando, and ſo wholly outed the Wet! 
Eccleſiaſtical Court of all manner of Juriſdiction for any Tithes of that — 
Land, becauſe it is diſcharged of it ſelf without paying any Thing as a | | |. 1508 
Modus; but if the Suggeſtion had been upon a Modus Decimandi, it had £ | 111 | 
been' otherwiſe, for in ſuch Caſe the Cauſe of Tithes originally. belongs | | 
to the Spiritual Court, was it not for the Modus; and therefore the Sug- Wl 
geſtion of a Modus Decimandi ought to agree with the Libel, becauſe a EE " i 
- Suggeſtion is ever grounded on the Libel, and the Cauſe is to be ſtayed | | (408 
by Prohibition upon one Cauſe certain: Wherefore, to prevent ſuch Va- . i ba it 


riance (as was ſaid) twas enacted by this Clauſe, that the Copy of the | 1 
Libel with the Suggeſtion ſhould be delivered to the Judge granting the 1 
Prohibition; yet if notwithſtanding ſuch Prohibition a Variance be after- =_ 
wards found, though in that Caſe a Conſultation is to be granted, yet no 
double Coſts and Damages are to be aſſeſſed by Force of this Clauſe, for 
that by the expreſs Words thereof they are to be given only upon De- PEE „ 
fault of not proving the Suggeſtion. Mich. 3 Jac. B. R. Hutton v. l 


Barns, Yetv. 79. 2 | © "= 
Note further, That he that demands a Prohibition, is obliged to bring Libel with : [ Ll k 
the Copy of the Libel with his Suggeſtion under-written, when the Suit * —.— 2 Wit 
under-Writ- | 1 i 


in the Eccleſiaſtical Court is (as the Words of the Statute are) fo2 any den We 
Matter oz Cauſe befo2e rehearſed, limited and appointed by this AX 1 =o 
to be ſued oz determined in the King's Eccleſiaſtical "Courts. Now, 208 
by the Second Clauſe of this Statute, Perſons may be ſued in the Eccle- | | 14 
ſiaſtical Court for carrying away their Corn, Hay, or other Predial Tithes | _ 
before the Tithes thereof be ſet forth, or for withdrawing ſuch their | | _ Ha 
Tithes, or for hindring them to be carried away. And by the former e 
of the Two Clauſes laſt before- mentioned, Suit may be in the Ec- 

| TR | _ cleſaſtical 
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Prohibitis ance, or a Verdict ſhall paſs againſt him, the Defendant aal reco- 
Wu V ver his Coſts. 


CHAP. LV. 


Small bet and other Church Duties, how 
to be recovered. Suggeſtions to obtain Pro- 
hibitions, how made and proved. Modus 
13 if ſuable * in "708 Spiritual 
ourt 


_ OO Tag the Two firſt Clauſes of the Statute 2 & 3 Ed. 6. e. 13. 
* in Spiri 1 mentioned in the laſt Chapter, do give Remedy Ra for Predial 
eval Court by Tithes, and the latter of them only in the Spiritual Court; yet the ſaid 
72 84 6. Statute gives Aid to the Eccleſiaſtical Courts alſo in the Recovering of all 
other Church Duties, viz. by the other Clauſe of the faid Statute recited 
alſo in the foregoing Chapter, which Clauſe was but an Affirmance of, the 

antient Eccleſiaſtical Law, and makes no Addition thereto in any Re- 

ſpect, and was enacted to the End that the Temporal Judges, who are 

the Interpreters and Judges of all Acts of Parliament, though they only 

concern Things meerly Spiritual or Eccleſiaſtical, may not by the Occaſion 

of this, or any other Statute made before it, either draw to their Courts 

the Cognizance of Cauſes relating to Church Duties, or take Occaſion 

from thence by Prohibitions to ſtop Proceedings for them in Eccleſiaſtical 


Courts: There is alſo another Clauſe in the ſaid Statute 2 & 3 Ed. 6, by 


A Copy of which it is enacted, That if any Party at any Time hereafter, fo2 
be prada, ANY Matter 02 Cauſe befoze rehearſed, kimited, oz appointed by this 
Sc. before Aﬀ, to be ſued oz determined in the King's Eccleſiaſtical Court, o: 
any Prohibi- befoze the Eccleſiaſtical Judge, do ſte fo2 any Pꝛohibition fn any 
8 of the King's Courts where Pꝛohibitions befoze this Time have been 
uſed to be granted, that then in every ſuch Caſe the ſame Party, 

befoze any Prohibition ſhall be granted to him oz them, ſhall bzing 

and deliver to the Hands of ſome of the Juſtices 02 Judges ok the 

ſame Court where ſuch Party demanded Pzohibition, the very true 

Copy of the Libel depending in the Eccleſiaſtical Court, concerning 

the Matter whercof the Party demandeth Pꝛohibition, ſubſcribed 02 

marked with the hand of the lame Party; and under the Copy 

of the ſaid Libel ſhall be witten the Suggeſtion wherekoze the 

Party lo demandeth the faid Pꝛohibition: And in caſe the ſad 
Suggeſtion by Two Honeſt and ſufficient Witneſſes at the leaſt, 

be not pꝛobed true in the Court where the ſain Pꝛohibition ſhall 

be granted, within Sir Months next following after the ſaid 
Prohibition hail be ſo granted and awarded, that then the Party 

that is letted o2 hindzed of his oz their Suit in the Eccleſiaſtical 

Court by ſuch Pꝛohibition, ſhall upon his oz their Requeſt- and 

Suit, CREE! Delay, have a Conſultation Sranted in the or 
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Caſe in the Court where the lad Prohibition was granted, and wahlt 
hall allo recover double Coſts and Damages againſt the Party , 


that ſo purſued the laid P2ohibition; the ſaid Coſts and Damages 
to be afligned oz aſflefſed by the Court where the laid Conſulta- 
tion ſhall be fo granted; fo2 which Coſts and Damages the Party - 


to whom they ſhall be awarded, may have an Action ot Debt by 


Bill, Plaint, o2 Inkozmation in any of the King's Courts of Re- 
cozd, wherein the Defendant ſhall not wage his o2 their Law, no2 
Have any Eſfoin oz -P2oteftion allowed oz admitted. Stat. 2 & 3 
Ed. 6. cap. 13. | "ET 1 

This Clauſe was enacted to prevent needleſs Delays by Prohibitions The Intent of 
in Suits commenced for Tithes, &c. in the Eccleſiaſtical Courts; and the faid Clauſe 
to this End, this Clauſe firſt appoints, that a Prohibition ſhall not be grant- NE” Bo. 
ed before the Party ſuing for it ſhall deliver a true Copy of the Libel, lays. 
and under it the Suggeſtion written wherefore the Prohibition is de- 
manded, that if it ſhall appear to the Judges that no Prohibition lies 


upon the Suggeſtion, or if there be Variance betwixt the Libel and Sug- 


— 


geſtion, no Prohibition ſhould be granted, for that in caſe of Variance no 
Prohibition lies; and therefore, though it be granted, a Conſultation is of 
Courſe to be awarded, that is, if the Variance be a material Variance. 
Therefore when upon a Prohibition. the Suggeſtion was, that the Lands 
were Lands diſcharged of Tithes in the Hands of a Prior, and fo ought 
to be diſcharged by the Statute 31 H. 8. and that the Parſon ſued him for 
40 Fleeces of Wool, the Parſon pleaded thereto, that he ſued him for 400 
Fleeces, and prayed a Conſultation, and had it: But upon a Writ of 
Error it was held, that ſuch Variance was not material in this Caſe, be- 
cauſe the Plaintiff preſcribes in non Decimando, and ſo wholly outed the 
Eccleſiaſtical Court of all manner of Juriſdiction for any Tithes of that 


Land, becauſe it is diſcharged of it ſelf without paying any Thing as a 


Modus; but if the Suggeſtion had been upon a Modus Decimandi, it had 
been otherwiſe, for in ſuch Caſe the Cauſe of Tithes originally. belongs 
to the Spiritual Court, was it not for the Modus; and therefore the Sug- 
geſtion of a Modus Decimandi ought to agree with the Libel, becauſe a 
Suggeſtion is ever grounded on the Libel, and the Cauſe is to be ſtayed 


by Prohibition upon one Cauſe certain: Wherefore, to prevent ſuch Va- 
riance (as was faid) twas enacted by this Clauſe, that the Copy 


of the 
Libel with the Suggeſtion ſhould be delivered to the Judge granting the 
Prohibition; yet if notwithſtanding ſuch Prohibition a Variance be after- 
wards found, though in that Caſe a Conſultation is to be granted, yet no 
double Coſts and Damages are to be aſſeſſed by Force of this Clauſe, for 


that by the expreſs Words thereof they are to be given only upon De- 


fault of not proving the Suggeſtion.. Mich. 3 Fac. B. R. Hutton v. 
Barns, Nelu. 79. 2 


Note further, That he that demands a Prohibition, is obliged to bring Libel with 
the Copy of the Libel with his Suggeſtion under-written, when the Suit Suggeſtion 


in the Eccleſiaſtical Court is (as the Words of the Statute are) fo2 -any 1 


ten. 


Matter oz Cauſe befo2e rehearſed, limited and appointed by this ad 
to be ſued oz determined in the King's Eccleſiaſtical Courts. Now, 
by the Second Clauſe of this Statute, Perſons may be ſued in the Eccle- 
fiaſtical Court for carrying away their Corn, Hay, or other Predial Tithes 
before the Tithes thereof be ſet forth, or for withdrawing ſuch their 
Tithes, or for hindring them to be carried away. And by the former 
of the Two Clauſes laſt before- mentioned, Suit may be in the Ec- 
— R cleſiaſtical 
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ons, & c. 


- 


How this Sta- 
tute extends 
to all Tithes 
and Church 
Duties. 


cleſiaſtical Court, as the Words thereof are: If any Perſon do ſub⸗ 
ſtrat 02 withdzaw any manner of Tithe, Pꝛofits, Commodities, 
oz other Duties befoze mentioned; oꝛ any Part of them, contrary to 
the true Meaning of this Ack, oz any other Ack Heretofoze made. 
And this Act doth not only mention and provide for the Payment of 
Predial and Perſonal Tithes and Offerings by ſeveral Clauſes therein, which 
ſee in Chap. 54; but alſo the Firſt Clauſe thereof doth mention thoſe other 
Acts in this Caſe ſaid to be heretofore made, viz. 47 H. 8. v. 203 which 
extends not only to Tithes and Offerings, but alſo to all other Duties of 
Holy Church ; and 32 H. 8. c. 7. which extends to Tithes and Offerings 
generally, and fo to all Things under that Term comprehended; and doth 
alſo confirm the ſaid Statutes expreſly, and makes them to be as a 
Part thereof; fo that all Tithes and Church Duties, which are alſo men- 
tioned therein, are as particularly mentioned in this Act, and by conſe- 
quence when any Suit is brought in Court Chriſtian for any Sort of 
Tithes, or any other Church Duties, the Defendant in the ſaid Court, be- 
fore he may have a Prohibition, is bound by the Second Clauſe mentioned 


in this Chapter, to bring to the Temporal Judge the Copy of the Libel 


Suggeſtion to 
be proved in 
Six Months. 


ainſt him, Cc. and under the ſame his Suggeſtion written. 
And from hence further note, That by the Words of the Statute it 
ſeems, that in all Cafes in which a Defendant in the Spiritual Court is 


bound, before he may have a Prohibition, to deliver the Copy of the 


Libel, &c. with the Suggeſtion under-written, he is bound alſo to prove 
his Suggeſtion in Six Months, to avaid the granting of a Conſultation with 
double Coſts and Damages: For after this Clauſe hath ſaid, That under 


the Copy of the ſaid Libel ſhall be wzitten the Suggeſtfon ; where- 
foze the Party demandeth the ſaid. Pꝛohibition, the next Words are, 
And in caſe the laid Suggeſtion be not p2oved to be true within Six 
Months, &c. vis. the ſame Suggeſtion that was in the foregoing Words, 
appointed to be written under the Copy of the Libel. And therefore it 


ſeems to be plain, that the Statute intended, whatever the Matter of the 


Suggeſtion be, double Coſts and Damages are to be given in all Caſes, if 
the ſame be not ſo proved, when the Party as aforeſaid, before a Prohi- 
bition granted, is bound to bring to the Judge the Libel againſt him, and 
therewith his Suggeſtion underwritten. And accordingly it hath been 
held, that this Clauſe requiring the Proof of a Suggeſtion is general ; there- 
fore when one that was ſued for Tithe of Hay in the Spiritual Court, 
upon a Suggeſtion that he was to pay upon an Arbitrament ſo much, 
Sc. it was held, that this Suggeſtion ought to be proved as well as one 

made of a Modus Decimandi. And ſo a Suggeſtion upon Statute 31 H. 8, 
that Lands are Tithe-free, becauſe this Clauſe: requiring the Proof of a 


Suggeſtion is general, and not limited to real Compoſition, &c. Jin. 


12 Jac. B. R. Reynolds and Hay's Cafe, 1 Roll's Rep. 55, So if a Per- 
ſon hath a Prohibition upon a Suggeſtion that he ought not to pay Tithes 
for Seven Years, for that the Lands were barren, he muſt prove his Sug- 
geſtion, Hill. 6 Car. B. R. Stroude y. Hoſkins, Jones 231. A Pro- 
hibition was granted to a Suit in the Eccleſiaſtical Court for Tithe- Milk, 
upon a Suggeſtion of a Modus to pay from April to November the tenth 


| Day's Milk, once ſkimmed, made into Cheeſe in lieu of all Tithe-Milk ; 


with Intent to have the Cuſtom tried, | — — 

But a Conſultation was afterwards granted, becauſe the Plaintiff had not 
proved his Suggeſtion within fix Months, according to Stat, 2 Ed. 6. 
Note; the Act extends to ſmall as well as great Tithes ; the Months are 

2 to 
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a 1 reckoned by he 3 and through the Vacations as well as dae ek 1 
the Terme, notwithſtanding a Note Moor 573. to the contrary, Foy 905, c. HUM 
v. Lifter, 2 Ld. Raym. Ky 1172. = 28 . 5 "Wh if 
Yet tis ſaid, that a Suggeſtion of an Agreement with the Parſon to pay | e 

a Rate for his Tithes ſued in the Spiritual Court, is not of Neceſſity to be 008 
proved in Six Months, v/2. to avoid for that Cauſe a Conſultation, Coſts _—_ 
and Damages, and that ſuch Proof goes to Suggeſtions only of a Modus - 114008 
Decimandi, not of a Leaſe or Contract, and that ſo is the Practice in 
| B. R. Mich. 5 Fac. B. R. Yelv. 104, Trin. 5 Car. C. B. Jobnſon's 

Caſe, Hetley 145. Dubitat. 12 Fac. B. R. Reynolds and Haye's Caſe, 

1 Roll's Rep. 55. Trin. 30 Eliz. B. R. Woodward and Bugg's Caſe, 

2 Leon. 29. See Hill. 5 Fac. Cob. v. Hunt, Brownl.. and Gouldsb.. gg. 

Mich. 18 Car. 2. B. R. Eaton v. Naylor, 2 Keb. 134. And tho' it be 

granted on all Hands, that when a Suggeſtion is of a Modus Decimandi, 

it ought to be proved in Six Months, as was adjudged in Parſon Bugg's 

Caſe. Mich. 11 Fac. C. B. and Hiil. 11 Fac. C. B. Gippie's Cale, 

Godbolt. Paſcb. 2 Fac. C. B. Sharpe v. Sharpe, Ney 148. Mich. 

Jac. B. R. Cox v. Seymour, Telv. 104, Yet when a Prohibition was when 

had upon a Suggeſtion of a Modus Decimundi for Part, and of a Con- grounded 

tract executed for the Reſt of the Tithes ſued for, it was held by the , 40 

Court, that becauſe the Prohibition is not grounded ſolely upon the upon a Con- 
Modus Decimandi, which needs ſuch Proof, but alſo upon the Contract be- tract, no 

tween the Parties, which, as is ſaid, needs no ſuch Proof; and the Sug- PIER 

geſtion being intire, and Part of it needing no Proof, they could not give 

Coſts, for that is only to be done where the whole Matter in the Sug- 

geſtion needs Proof; therefore the Mixing the Contract with the Manner 

of Tithing, privileges the whole, as to the Matter of Coſts; but they 11 | 

might grant a Conſultation as to that Part of the Suggeſtion which con- |" 

cerns the Manner of Tithing, but not for the reſt, Hill, 5 Fac. Cob. v. | 

Hunt, Brownl. and Gouldſb. 9g, ſame Caſe, Yelv, 119. And when a Neaz 1 
Prohibition was granted in a Caſe where no Prohibition did lie, and the 1 

Six Months being lapſed without Proof of the Suggeſtion, the Court WT 
ſaid, they would adviſe as to giving of double Cofts according to the Sta- +, 

tute, becauſe Coke thought, that if a Conſultation be granted for not | 1 

proving the Suggeſtion in Six Months, that then Coſts ſhall be given; " 

but if it be granted, for that no Prohibition did lie of the Matter, that Ml 

there no Coſts ſhall be given, and the Court did adviſe as to the Coſts Wh 

(and yet the Miſchief that is provided againſt-by the Statute, ſeems to be "ooh 

the ſame in both Caſes). Trin. 12 Fac. B. R. Reynolds v. Hayes, 1 

1 Roll's Rep. 55. But a Prohibition being obtained upon a Suggeſtion, | Wh! 

which was not proved within the Six Months, and the Defendant in the l 

Prohibition took Iſſue with the Plaintiff, which was found againſt the De- WE 
fendant, it was reſolved by the Court, that the Defendant ſhould not have on 1 
Coſts for want of the Suggeſtion being proved; for the Statute is, That \ WI 
he ſhall have a Conſultation. and double Coſts ; but in this Caſe he could | Wh). 
not have a Conſultation, the Matter and Iſſue being found againſt him, 118 | | 

but ought to have prayed a Conſultation upon the Suggeſtion not being | 1 0 
proved, and then ſhould have had his double Coſts, Watkinſon v. Sir It 1 

; - N h 


* 


G. Pacy, Latch 140. 1 

Note alſo, That it is ſaid that the Suggeſtion muſt be proved to be true; Suggeſtion 10008 
yet it hath been adjudged, that the Suggeſtion needs not to be proved true =; ließ | bb. li 
ſtrictly, and in every Part of it, to avoid a Conſultation with Coſts and proved, 1 
Damages: For when a Suggeſtion upon a Prohibition was, that the De- l 
fendant and all his Predeceſſors have had Twenty Acres of Paſture, and 
; 1 | another 
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Piobtbitti- another Cloſe containing Twenty Acres of Wood, in Satisfaction of 


ons, &c. 


— 


Tithes, and the Witneſſes proved that he had the Twenty Actes of 
Paſture, but not of Wood, it was adjudged, that if it appears that the 
Court Chriſtian ought not to hold Plea thereof, it ſufficeth, And there- 
fore, if there be a Preſcription that the Parſon holds an Hundred Acres 
of Land in Satisfaction of Tithes, and the Proof be that he holds only 
Sixty Acres in Satisfaction of them, it is well enough; becauſe the Sub- 
ſtance of the Suggeſtion is proved, that he holds Land in Satisfaction of 
Tithes, &c. wherefore it was agreed in this Caſe, that the Plaintiff ſhould 
declare, and that the Defendant ſhould plead to Iflue. Hill. 42. Elis. 
B. R. Auſten v. Piggot, 3 Croke 736, ſame Caſe, Moor 911. 80 if a 


Modus be alledged to be, that one ſhall pay Twenty Shillings in Satiſ- 


Eccleſiaſtical 


faction for Tithes, and the Proof be that the Modus is, that he ſhall pay 
Forty Shillings, it is a good Proof, becauſe thereby the Court is intitled to 
the Juriſdiction. Trin. 4 Car. C. B. Goddard and Tiler's Caſe, Hetley 


100. And when a Suggeſtion was of a Modus to pay 25. 6 d. for Tithes, 


Courtouſtedof and the Witneſſes proved the Modus to be to pay 3 5. the Proof was held 
Juriſdiction. ood, by Fenner and Yelverton againſt Popham, becauſe it ouſted the 


Eccleſiaſtical Court of the Juriſdiction. Paſch. 43 Elix. B. R. Webb 
v. Petts, Noy 44, and Trin, 4 Car. C. B. Norton's Caſe, Hetley 110. 


And when a Suggeſtion was, that for Time whereof, Sc. 2 d. had been 


paid for the Tithes of Wool and Lambs, and the Witneſſes proved no- 


thing as to the Wool, but that 2 d. had been paid only for the Tithes of 


the Lambs; a Conſultation being prayed, the Court ſaid, That there 


was a Difference between a Suggeſtion to have a Prohibition upon a Pre- 


ſcription comprized in it, and a Preſcription made in Defence, or by Way 
of Plea in an original Action: For in the laſt Caſe, if a Joint Preſcrip- 
tion be made for Two Things, and it fail in one, the whole is deſtroyed, 
becauſe it is by Way of Title; but otherwiſe in this Caſe it is, becauſe 


this Prohibition is but to give Juriſdiction to the King's Court, and here 


Prohibition 
proved in 
Pa. 


becauſe the Preſcription is proved, though but in Part, viz. as to the 
Lambs, there ſhall be no Conſultation, Mich. 2 Fac. B. R. Anonymus, 
Zelverton, p. 55. So a Prohibition being prayed on Suggeſtion of a Modus 


to pay 3 s. for every Calf, which on Proof appeared to be for Cow and 


Witneſſes 
muſt be ho- 
neſt and ſuf- 
hetent, 


Calf, yet a Prohibition was granted. Mich. 20 Car. 2, Matthew's 


Caſe, 2 Keb. 407. Yet where the Suggeſtion was, that the Occupiers of 


ſuch a Farm paid Twenty Shillings yearly in Diſcharge of Tithes of that 
and another Farm ; and the Proof was, that the Tenants of thoſe Farms 
paid Forty Shillings in lieu of Tithes of the one Farm only, the Court 
would have granted a Conſultation upon this Variance, but that the Par- 
ties agreed to amend the Suggeſtion, and make the Modus Forty Shillings. 
Trin. 18 Car. 2. B. R. Luſh v. Web, 2 Keb. 57. And if the Witneſles 
make ſuch Proof, which doth neither prove the Modus laid, nor any other 
Modus for the Tithes in Queſtion, the Suggeſtion by producing of the Wit- 
neſſes is not ſaid to be proved; therefore when the Tithes of Milk and 
Calves were ſued for in the Spiritual Court, and a Prohibition was had 
upon a Surmiſe, that every Inhabitant ſhould pay 4 d. for every Cow, 
and 2 d. for every Calf, and the Witneſſes proved that Tithes had not 
there been paid in Specie, but that every Inhabitant ſhould pay 6 d. and 
ſome 7 d. &c. it was agreed, that no Modus was proved, for that it is 
meer Incertainty, and ſo a Conſultation, &c. was awarded. Trin. 4 Car. 
C. B. Goddard and Tiler's Caſe, Hetley 100. | 
Note alſo, That by this Clauſe the Witneſſes muſt be honeſt and 
ſufficient; therefore when a Suggeſtion was proved by Two Witneſſes 
ö | that 
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that had been attainted of Felony, it was held, that the Teſtimony of PYzohibiti- 
ſuch was in all Caſes to be rejected, and the like of excommunicated * _ 
Perſons, and Recuſants Convict, which are ſuch by Statute 3 . 
and a Conſultation was granted. Mich. 11 Fac. B. R. Brown v. Cra- 
ſhaw, 2 Bulſt. p. 154. But if the Witneſſes be honeſt and ſufficient, Good Proof 
and they affirm before one of the Judges, that they have known the — 
Contents of the Surmiſe to be true, or that the common Fame is ſo, or 
that they have heard that it was ſo, this Proof is good enough. Mich. 
15 Fac. C. B. Ney 28, Paſch. 43 Eliz. B. R. Web v. Potis, Noy 
44. Paſch. 33 Eliz, Stranſham v. Cullington, 3 Croke 228, for {light 
Proof will ſerve, v/z. (as he thinketh or believeth it to be to.) Tri. 
4 Car, Sir Nicholas Stiddar v. Tilar, Littleton Rep. 155. Or if one ſur- 
miſe that the Inhabitants of B. (of which he is one) have paid a Modus 
Decimandi, and the Proof be that he himſelf had paid it, this is ſufficient, 
becauſe it ouſts the Eccleſiaſtical Court of their Conuſance, Mich. 1 3 
C. B. No 25. 

Note further, That the Suggeſtion by the faid Clauſe is to be pro- The Six 
ved within Six Months next following after the Prohibition ſhall be grant- eee mw 
ed, that is, from the Time of iſſuing forth of the Prohibition, as was ie be cone 
held Trin. 35 Car. 2. B. R. Staker v. Baynes; yet the Judges are ſaid ed. 
to have held, that the Time of Six Months given by this Statute for the 
proving of a Suggeſtion, ought to be intended Six Months in Term-time, 
and that the Vacation ſhall not “ be Part of the Time. Mich. 41 & 42 Q * It hath 
Eliz. B. R. Moor 573. Allo the Six Months ſhall be accounted by the _ 1 | 
Kalendar, and not by Twenty-eight Days to the Month, Mich. 4 Jac. bo v. ch 
Copley v. Collins, Hob. 179, and yet this Statute was made to prevent <p. 43. 
Delays ; and 'tis faid, that if Proof be made in Time of Vacation, it is 5 
well enough. Paſch. 43 Elix. B. R. Pottinger and Fohn/on's Caſe, quoted 
in Skizner's Caſe, Hill. 15 Fac. C. B. Noy 30. And if the Surmiſe 
be proved before one of the Judges within the Six Months, although that 
it be not recorded till after the Six Months by the Court, it is well 
enough. Hill. 15 Fac. C. B. Skinner's Caſe, Noy 30. And Proof 
which is not ſufficient may be ſupplied by better Proof within the Six 
Months, but not after the Six Months. Trin. 4 Car. Sir Nicholas Steddar 
v. Tylar, Littleton Rep. 155. 

If the Suggeſtion be not proved within Six Months according to the Coſts and 
Statute, the Party, as hath been ſaid, ſhall have double Coſts and Dama- e "ly 
ges, and may maintain an Action of Debt for the Recovery of them, and for Colts and 
in that Action he ſhall alſo recover his Coſts and Damages. Hill. 22 Fac, Pamages. 
Cockram v. Davy, Bendloes 143. 

Note alſo, That if a Conſultation hath been awarded for that the Aſter a Con- 
Suggeſtion of a Modus was not proved in Six Months, yet a Prohibition piczibnien 
may be granted upon a Suggeſtion of the ſame Modus for the ſame Land, may be upon 
if the Tithes before in Queſtion, vi. of the ſame Land ariſing in another à new Suit. 
Year, be ſued for in the Spiritual Court, and ſo every Year after, though 
ſeveral Conſultations have been granted upon ſuch Prohibitions, for that 
the Suggeſtions were not proved in Six Months, and not upon the Right 
or Trial of the Cuſtom; for the Statute of 50 E. 3. c. 4. goes to the Sug- 
geſtion made upon the ſame Libel, and to a Conſultation duly granted, 
and not to the Caſe of not having Witneſſes ready to prove the Suggeſtion 
through Negligence. Mich. 5 Fac. B. R. And accordingly hath it been 
agreed, that where a Conſultation is granted for not proving the Sug- 
geſtion in Six Months, the Party may have a new Prohibition upon the 
ſame Libel ; for that the Statute 50 Ed. 3. doth not extend to a Conſulta- 
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Prohibiei- | tion apon not proving the PET INE in PR Months, but TP where the 
ons, cr. Conſultation is granted upon the Matter and Subſtance of the Suggeſtion. 
Hill. 6 Car. B. R. Stroud v. Hoſkins, Jones 231. 1 Croke 208. See 
Trin. 9 Jac. Dorwood v. Brickenden, 2 Brownl; 26, and the ſame Book 
247. But in Bowry and Wallington's Caſe, Latch 7, tis faid by the 
Court, that they will be ſparing in granting Prohibitions in ſuch Caſes ; 
Nonſuit. but if upon the Trial of a Suggeſtion the Plaintiff be nonſuit, no new Pro- 
hibition ſhall be granted, altho' that the Nonſuit was occaſioned for 
want of ſome of the Plaintiff's Witneſſes, who were to prove the Truth 
of the Suggeſtion, and who were neceſſarily obliged to be abſent. Paſch. 
14 Car. 2. Tradeham v. I Keb. 286, if the Defendant in a Pro- 
hibition die, his Executors may proceed in the Spiritual Court, and the 
Judges of the Court out of which the Prohibition was granted, will alſo 
in ſuch Caſe make a Rule to the Spiritual Court to proceed; but the 
Plaintiff may, if he pleaſe, have a new Prohibition againſt the Executors. 
| Trin. 4 Car. B. R. Malſingbam v. Stone, Littleton Rep. 15 5 
What Judge The Statute 50 Ed. 3. cap. 4, doth enact, That where a Con- 
may proceed. ſy[tation is once duly granted upon a Pꝛohibition made to the Judge 
of Poly Church, that the ſame Judge may pꝛoceed in the Cauſe by 
Uirtue of the ſame Conſultation, notwithſtanding any other P2ohi- 
bition thereupon to him delivered; p2ovived always, that the Mat⸗ 
— ter in the Libel of the ſaid Cauſe be not ingrofſed, inlarged, oz other. 
Difference in Wile changed. Now whereas this Statute, according to the printed 
Ye ROPE Statutes, (ſays the ſame Judge) that is different from the Parliament-Roll, 
Which is Liceatgue Fudici Eccleſie, ' Latch 6, 76, and therefore where a 
— Parſon libelled in the Spiritual Court for Tithes, and a Prohibition granted, 
e and after a Conſultation was awarded, and Sentence given in the Spiritual 
Court for the Parſon, upon which the Defendant there appealed to the 
Court of the Arches, And, then moved. for a new Prohibition, which was 
granted ; but afterwards a Conſultation being moved for, it was agreed by 
the Court, that where a Conſultation is awarded, no new Prohibition 
ſhall be granted upon the fame Libel ; but if there be. an Appeal, a Pro- 
hibition may be granted, but with theſe Differences : 1. If he that a appeals 
prays the Prohibition, he ſhall not have it, for then. Snits ſhall be deferred 
in infinitum in the Eccleſiaſtical Courts. 2. If the Prohibition and Con- 
ſultation were upon the Subſtance of the Matter, elſe one ſhall be put to 
try the ſame Point many Times, which would be full of Vexation. Paſch. 
1 Car. B. R. Bowry v. Wallington, Popham 159, ſame Caſe, Latch 6, 
76. Bendlows 148, 150. Paſch. 14 Jac. Moor 917, ſame Caſe, 
3 Bult. 182. 
Not adriſe.- But if when the Six Months are lapſed, the . in the Prohi- 
able Os bition will not pray a Conſultation, and Coſts and Damages at that Time, 
| 1 Con. but will take Iſſue with the Plaintiff, and thereupon it ſhall be found 
ſultation with againſt him, he ſhall never have his double Coſts and Damages, becauſe he 
eco na Da cannot have a Conſultation, for that the Matter is paſſed againſt him. 
: Watkinſon v. Sit George Pacy, Latch 140. Hill. 22 Jac. B. R. Mat- 
Linſon v. Perry, Noy 81. But it ſeems he may in ſuch Cafe have his 
Colts and Damages if it go for him, for that then he is to have a Conſul- 
tation ; and therefore 'tis beſt for every Defendant in a Prohibition (when 
the Suggeſtion is not proved in Six Months) to get his Conſultation with 
Coſts and Damages, and not to plead to the Matter of. the Suggeſtion. 
e Note, That the Party that has the Conſultation upon this Clauſe, 
n have double Coſts. and Damages to be aſſeſſed by the Court; and the 


Damages are is 
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ſhall be doubled. And though it be ſaid, that the Coſts and Damages Perſonal - 
ſhall be aſſigned or aſſeſſed by the Court, for which the Party ſhall have 3 
his Action of Debt by Bill, Sc. in any of the King's Courts of Record, > 
Sc. without more, yet the Caſe was, that upon not proving of a Sug- 
geſtion, Coſts were aſſeſſed by the Court at Fifty Shillings, and Damages 
at Fifty Shillings, to be doubled, and no formal Judgment was given to 
recover them, becauſe theſe Words ¶ Ideo confideratum fuit quod recuperet, 
Se.] were omitted, and the Parſon who ſo recovered the Coſts and Da- 
mages brought his Action of Debt for them, and declared upon all the 
Matter above, and that Damages were aſſeſſed, &c. and that the Coſts 
were not paid, per quod actio, &c. and adjudged, that he ſhould recover, 
and had a Judgment in this Action of Debt by non ſum informatus : 
Whereupon a Writ of Error being brought as well upon the Record and 
Proceſs, &c. of the Prohibition, as of the Record and Proceſs in the 
Action of Debt for the Coſts; this Error in ſpecial was affigned, that 
there was no Judgment in. the Prohibition for the Recovery of the Coſts, 
but only an Aſſeſſment of the Coſts without any more, which is but 
Matter of Office, but no Judgment in Court to bind; which was confeſſed 
by the whole Court; and Judgment was reverſed. Hill. 5 Fac. C. B. 
Cob v. Hunt, Brownl. and Gouldsb. 1 Part, 99. | 
Though by the former of the Two Branches of this Statute laſt before- As to Pero. 
mentioned it be generally provided, That all Church Duties ſhall be reco- nal Lithes. 
vered in the Eccleſiaſtical Court, yet it is before ſpecially, as to Perſonal 
Tithes, enacted thus: And be it alſo enaſted by the Authozity afozeſaid, 2 & 3 #4. 6. 
That if any Perſon refuſe to pay his Perſonal Tithes in Fon © '3: 
afozeſaid, that then it ſhall be lawful to the Ozdinarp of the ſame 
Dioceſe, where the Party that ſa ought to pay the ſaid Tithes 
is dwelling, to call the ſame Party befoze him, and by his Diſcre- 
tion to examine him by all lawful and reaſonable Means, other than 
by the Party's own Cozpoꝛal Dath, concerning the true {Payment of 
the ſaid Perſonal Tithes. Stat. 2 & 3 Ed. 6. c. 13. This Clauſe hath 
Relation to a Clauſe foregoing it, which tee in Chap. 54. 
It hath alſo been enacted, Foz the moze eaſy and effeckual Recovery 7 & 8”. z. 
of Small Tithes, and the Galue of them, where the ſame ſhall be un⸗ Te 
duly ſubſtraXed and detained, where the lame do not amount to above | 
the yearly Galue of Fozty Shillings from any one Perſon ; Be tt 
enafed by the King's moſt Excellent Majeſty, by and with the Advice 
and Colhſent of the Lows Spiritual and Tempozal, and Commons 
in this pꝛelent Parliament aſſembled, and by the Authozity of the 
ſame, that all and every Perſon and Perſons ſhall hencefozth well 
and truly let out and pay all and ſingular the Tithes commonly 
called Small Tithes, and Compoſitions and Agreements fo2 the lame, 
with all Offerings, Oblations and Obventions to the leveral Keitozs, 
Gicars, and other Perſons to whom they are oz ſhall be due in their 
ſeveral Pariſhes within this Kingdom of England, and Dominion of 
Wales, and Town of Berwick upon Tweed, accozding to the Rights, 
Cuſtoms and Pꝛeſcriptions commonly uſed within the laid Pariſhes 
reſpefively. And if any Perſon o2 Perſons ſhall hereafter ſubſtraft 
of withdzaw, o2 any Ways fail in the true Payment of ſuch ſmall 
Tithes, Offerings, Oblations, Obventions, oz Compoſitions, as 
afozeſaid, by the Space of Twenty Days at moſt after Demand 
thereof, then it ſhall and may be lawful koz the Perſon oz Perſons 
to whom the ſame ſhall be due, to make his oz their Complaint in 
Writing unto Two oz moze of his Pajeſty's Juſtices of the — * 
l | In 
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Recovery of 


Small 
Tithes. 


| Juſtices may 
ſummon the 


Subſtractor, 
. 


within that County, Riding, City, Town Cozpozate, Place, oz 
Diviſion, where the ſame ſhall grow due, (neither of which Juſtices 
of Peace is to be Patron ok the Church oz Chapel whence the ſain 
Tithes do oz ſhall ariſe, no2 any Mays intereſſed in ſuch Tithes, 
Offerings, Oblations, Obventions, oz Compoſitions afozeſaid.) 
And be it further enacked by the Authozity akozeſaid, That if here- 
after any Suit oz Complaint ſhall be bzought to Two oz moze Ju- 
ſtices of the Peace, as akozelaid, concerning mall Tithes, Dffer- 


ings, Oblations, Dbventions, oz Compoſitions, as afozeſatd, the 


ſaid Juſtices are hereby authozized and required to ſummon in Uri⸗ 
ting under their Hands and Seals by reaſonable Warning, every 
ſuch Perſon o2 Perſons againſt whom any Complaint ſhall be made, 


as aforeſaid; and after his o2 their Appearance, oz upon Default of 


their Appearance, the laid Warning oz Summons being p:oved be⸗ 
foe them upon Dath, the ſaid Juſtices of Peace, oz any Two oz 


more of them, ſhall pzoceed to hear and determine the laid Com⸗ 


Diſtreſs upon 
Non · pay- 
ment. 


Oath to Wit- 
neſſes. 


London, & c. 
excepted. 


plaint, and upon the P2oofs, Evidences and Teſtimonies produced 
bekoze them, ſhall in CUriting under their Þands and Seals adjudge 
the Caſe, and give ſuch reaſonable Allowance and Compenſation fo2 
ſuch Tithes, Oblations and Compolitions ſo ſubſtrated oz withheld, 
as they ſhall judge to be juſt and reaſonable, and alſo ſuch Coſts 
and Charges not exceeding Ten Shillings, as upon the Merits of 
the Cauſe ſhall appear juſt. | „„ 

And be it farther enaed, That if any Perſon oz Perſons ſhall re⸗ 
fuſe oz neglefft, by the Space of Ten Oays after Motice given, to 
pay oz ſatisfy any ſuch Sum of Money as upon ſuch Complaint and 
Pꝛoceeding ſhall by Two oz moze Juſtices of the Peace be adjudged 
as afozeſatd, in every ſuch Caſe the Conſtables and Church-wardens 
of the ſaid Pariſh, oz one of them, ſhall by Warrant, under the 
Þands and Seals of the laid Juſtices to them direfted, diſtrain the 
Goods and Chattels of the Party ſo refuſing oz negleting as afoze- 
laid, and after detaining them by the Space of Thzee Oays, in caſe 
the ſaid Sum fo adjudged to be paid, together with reaſonable 
Charges fo2 making and detaining the ſaid Oiſtreſſes, be not tendzed 
02 paid by the ſatd Party in the mean Time, ſhall and may make 
Sale of the ſame, and pay to the Party complaining ſo much of the 
Money ariſing by ſuch Sale, as may ſatisfy the ſaid Sum fo ads 
judged, retaining to themſelves ſuch reaſonable Charges fo2 making 
and keeping the ſaid Oiſtreſs, as the ſaid Juſtices ſhall think fit, 
and ſhall render the Dverplus (if any be) to the Owner. 

Pꝛovided always, and be it enafed, That it ſhall and may be law⸗ 
ful fo2 all Juſtices of Peace, in the Examination of all Matters 
offered to them by this AX, to adminiſter an Dath oz Oaths to any 
CUitneſs o? Titneſſes, where the ſame ſhall be neceſſary fo2 their 
Inkozmation, and fo2 the better Oiſcovery of the Truth. 

Pꝛovided alſo, and be it enated, That this Ac, oz any Thing 
therein contained, ſhall not extend to any Tithes, Oblations, Pap⸗ 
ments oz Obventions within the City of London, o; Liberties there- 


ok, no2 to any other City oz Town Cozpozate where the ſame are ſet- 


tled by any Act of Parliament, in that Caſe particularly made and 


Þ20vided, 1 


12ovided always, and it is enaed, That no Complaint koz 02 
concerning any ſmall Tithes, Dfferings, Oblations, Obventions, 


o2 Compoſitions, hereafter due, ſhall be heard and determined by any 
"32 5 | 


Juſtices 
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ſhall be made within the Space of Two Years next after the Times 
that the ſame Tithes, Oblations, Obventions, and Compoſitions, 
did become due oz payable; any Thing in this At contained to the 
contraty notwithſtanding, | 5 
Pꝛovided allo, and be it enacked, That any Perſon finding him, 
her, 02 themſelves aggrieved by any Judgment to be given by any 
Two Juſtices of the Peace, ſhall and may appeal to the next Gene- 
ral Quarter-Sefſions to be held koz that County, Riding, City, 
Town Coppozate, o2 Oiviſion, and the Juſtices of the Peace there 
pzeſent, o2 the majo2 Part of them, ſhall pꝛoceed finally to hear and 
determine the Matter, and to reverſe the ſaid Judgment, if they ſhall 
ſee Cauſe; and ik the Juſtices then pꝛeſent, oz the majo2 Part of 
them, ſhall find Cauſe to confirm the Judgment given by the firſt 


of ſmall 
Tithes, _ 
A 


Complaint to 


be within 
Two Years." 


Appeal to 
the Quarter-⸗ 
ns 


Two Juſtices of the Peace, they ſhall then decree the ſame by O2der 


of Seſſions, and. ſhall allo pzoceed to give (ſuch Coſts againſt the 
Appellant, to be levied by Diſtreſs and Sale of the Goods and 
Chattels of the ſaid Appellant, as to them ſhall ſeem juſt and rea- 
ſonable; and no P2oceevings oz Judgment had, oz to be had, by 
Cirtue of this Aﬀ, ſhall be removed oz ſuperſeded by Uirtue of any 
Writ of Certiorari, oz other -UWlrit out of his Majeſty's Courts at 
Weſtminſter, o2 any other Court whatſoever, unleſs the Title of ſuch 
Tithes, Oblations oz Dbventions ſhall be in Queſtion ; any Law, 
Statute, Cuſtom oz CHage to the contrary notwithſtanding. 
Pꝛobided always, and be it enafted, That where any Perſon oz 
Perſons complained of fo2 ſubſfrafting oz "withholding any ſmall 
Tithes, oz other Duties afozeſatd, ſhall befoze the Juſtices of the 
Peace to whom ſuch Complaint is made, iuſiſt upon any Pꝛeſcrip⸗ 
tion, Compoſition, oꝛ Modus Decimandi, Agreement oz Title, where- 
by he oz the is o2 ought to be freed from Payment of the ſafd Tithes, 
o2 other Dues in Queſtion, and deliver the ſame in Writing to the 
ſatd Juſtices of the Peace, ſubſcribed by him oz her, and ſhall then 
give to the Party complaining reaſonable and ſufficient Security ta 
the SatisfaXion of the ſaid Juſfices, to pay all ſuch Coſts and Da⸗ 


Certiorari 


If the Party 
inſiſt upon a 
Preſcription 
or Modus Des 
cimandi. 


mages, as upon a Trial at Law to be had fo2 that Purpoſe, in anp 


of his Majeſty's Courts having Cognizance of that Matter, ſhall 
be given agatnſt him, her oz them, in caſe the ſaid P2eſcription, 
Compoſition, 02 Modus Decimandi, ſhall not. upon the ſaid Trial be 
allowed, that in that Caſe the ſaid Juſtices of the Peace, ſhall fo» 
bear to give any Judgment in the Matter; and that then and in 
ſuch Caſe the Perſon o2 Perſons ſo complaining, ſhall and may be 
at Liberty to pꝛolecute ſuch Perſon o2 Perſons koz their lald Subs 
ſtractlon in any other Court oz Courts whatſoever, where he, ſhe, 


oz they might have ſued befoze the making of this At; any Thing 


- 


in this Aft to the contrary notwithſtanding. | | 

And be ft further enacked by the Authozity afozeſafſd, That every 
Perſon and Perlons, who ſhall by Uirtue of this Act obtain any 
Judgment, oz againſt whom any Judgment ſhall be obtained befoze 
any Juſtices of the Peace out of Seſſions, ko; ſmall Tithes, Dbla- 


The judgment 
out of Seſſions 


to be inrolled, 


tions, Obventions, 02 Compoſitions, ſhall cauſe o2 p2ocure the ſaid 
Judgment to be inrolled at the next General Quarter-Seſlion, to 


be holden koz the ſain County, City, Riding, oz Diviſion; and the 
Clerk of the Peace fo2 the ſaid County, City, Riding, oz Diviſion, 


is hereby required, upon Tender thereof, to inrol the ſame; and 


7T 


that 


— 


| Juſtices of the Peace by UGirtue of this Act, unleſs the Complaint Becovery 
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mee that he ſhall not ask oz receive fo2 the Inrolment of any one Judg- 
Tithes, - ment, any Fee oz Reward exceeding One Shilling; and that the 
A Judgment ſo fnrolled, and Satisfation made by paying the ſame 
Sum fo adjudged, ſhall be a good Bar to conclude the ſaid Reffozs, 
- Uicars, and other Perſons, from any other Remedy koz the ſaſy 
(mall Tithes, Oblations, Obventlons, oz Compoſitions, fo2 which 
the ſaid Judgment was obtained. 
If the Party And be it further enated by the Authozity aforeſaid, That if any 
after Jus. . JPecſon 02 Perſons againſt whom any ſuch Judgment oz Judgments 
out of te ſhall be had, as afozeſaid, ſhall remove out of the County, Riding, 
County. City, 02 Cozpozation, after Judgment bgp as akozeſaid, and bekoze 
the levying the Sum oz Sums thereby adjudged to be levied, the 
Juſtices of the: Peace who made the ſaid Judgment, oz one of them, 
hall certify the ſame under his oz their Þands and Seals to any 
Juſtice of Peace of ſuch other County, City, o2 Place, wherein the 
ſaid Perſon oz Perſons ſhall be Jnhabitants ; which ſaid Juſtfce fs 
hereby authonzed and required by Warrant under his Wand and 
Seal, to be directed to the. Conſtables oz Church-wardens of the 
Place, o one of them, to levy the Sum oz Sums ko adjudged to be 
levied as afozeſaid, upon the Goods and Chattels of ſuch Perſon oz 
 Þerſons, as fully as the ſaid other Juſtices might have done, ik he, 
_ the, oz they had not removed as akozeſaid, which ſhall be patd ac- 
coꝛding to the ſaid Judgment. 

Pꝛovided always, and be it ena#ed, That no Uicar oz other Per⸗ 
ſon ſhall have Remedy to recover ſmall Tithes, oz other Dues akoze⸗ 
laid, which became oz were due bekoze the making of this Ac, unleſs 
Complaint be made to the Juſtices of the Peace, in Foꝛm afozeſatd, 
_— __ Firſt Day of October, which (hall be in the Year of our 

02D 1 
Cofts againſt — And i is hereby declared and enafed, That the ſald Jufffces of 
_— the Peace who ſhall hear and determine any ok the Matters akoze⸗ 
Flamen. (aid, ſhall have Power to give Coſts, not exceeding Ten Shillings, 
to the Party pꝛolecuted, if they ſhall find the Complaint to be 
falſe and veratious ; which Coſts ſhall be levied in Manner and 
Fozm akozeſaid. 
Double Coſts Pꝛovided alſo, and be it further enated, That if any Perſon 02 
upon Diſcon- Perſons ſhall be ſued fo2 any Thing done in Execution of this A#, 


— Gnuance, Se. and the Plaintiff in ſuch Suit ſhall diſcontinue his A#fon, oz be 


nonſuit, oz a Uerdi# paſs againſt him, that then in any of the ſaid 
Caſes, ſuch Perſon o2 Perſons ſhall recover double Coſts. 
If a former Pꝛovided always, That any Clerk, oz other Perſon o2 Perſons, 
Do Ts who ſhall begin any Suit koz Recovery of ſmall Tithes, Oblations 
chequer, &c. 02 Obventions, not erceeding the Ualue ok Fozty Shillings, in his 
| Majeſty's Court of Exchequer, oz in any the Ecclefiaſtical Courts, 
ſhall have no Benefit by this Act, oz any Clare in it, fo? the ſame 
Matter fo2 which he oz they have fo ſued. 
Pꝛovided always, and be ft farther ena#ev, That this Ai ſhall 
continue fo2 the Space of Thzee Pears, and from thence to the End 
ok the ow Seſlion of Parliament, and no longer. Stat. 7 & 8 W. 
2. Cap. 0. f | | 
The Statute : po. by the Statute 10 & 11 V. 3. It s enacted, Whereas an Aﬀt 
c_—_— made in Seventh and Eighth Years of Þts preſent Majeſty's Reign, 
Ee. Intitled, An Act for the more eaſy Recovery of Small Tithes, has 


been by Experiente found very erul and neceſſary; And whereas the 
2 at 
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ſaid Act was to . but Thꝛee pears, and to the End of e the 8 * 


nert Seſlon of Parliament, and is now near expiring; Be it there⸗ 
koze enaſted by the King's moſt excellent Hajeſty, by and with the 
Advice and Conſent. of the Loꝛds Spiritual and Tempozal, and 
Commons in this pzeſent Parliament afſembled, aud by the Au⸗ 
thozity of the lame, that the ſaid recited Act, with all the Clauſes 
and Powers contained, ſhall continue and be in Foxce fo2 the Space 
ok Seven Years. from and after the Expiration thereof, as akoze⸗ 
ſaid, and from thence to. the End of the yeh Deſlion of Parlta⸗ 
ment, and no longer. Stat. 10 & 11 W. 3. c 5 

And the ſaid Act 7 & 8 1. 3+ c. 6. is made perpetual by Stat 3 & 4 
An. c. 18. 

It hath alſo been enacted concerning eons Diſſenters al 2 2 7 
Quakers, That whereas by reaſon of a pꝛetended Scruple ok Conſct- Duakers to 
ente Quakers do refuſe to. pay Tithes and Church-Rates, Be it py Tithes. 
enafted: by the Authozity afozeſaid, that where any Quaker ſhall re- 
fuſe to pay 62 compound: fo2 his great o2 ſmall Tithes, o2 to pay any 
Church-Rates, it hall and map be lawkul to and fo2 the Two next 
Juſtices of Peace of the lame County (other than ſuch Juſtice of-the 
Peace as is Patron of the Church oz Chapel, whence the ſaid 
Tithes do oz ſhall ariſe, 02 any ways intereſſed in the ſafd Tithes) 
upon the Complaint of any Parſon, Uicar, Farmer oz P2opzietoz 
of Tithes, Church-warden oz Church-wardens who ought to have, 
receive oz colleck the ſame, by Warrant under their Þands and 
Seals, to convene befoze them ſuch Quaker o2-Quakers neglecting 
02 refuſing to pay 02 compound fo2 the ſame, and to examine upon 
Oath, which Dath the ſaid Juſtices are hereby impowered to admi⸗ 
niſter, 02 in ſuch Manner as by this Act is pꝛovided, the Truth and 
Juſtice of the ſaid Complaint, and to aſcertain and ſtate what is due 
and payable by ſuch Quaker -02 Quakers. to the Party oz Parties 
complaining, and by Ozder under their Þands and Seals to direck 
and appoint the Payment thereof, ſo as the Sum o2vered, as afoze- 
ſaid, do not erceed Ten Pounds; and upon Refulal by ſuch Quaker 
9? Quakers to pay accoꝛding to ſuch Ozder, it ſhall and may be law⸗ 
kul to and koz any one of the ſaid Juſtices, by Warrant under his 
Hand and Seal, to levy the Money thereby ozdered to be paid, by 
Diſtrefs and Sale of the Goods of ſuch Offender, his Executozs oz Diſres open 
Adminiſtratozs, rendztng only the Overplus to him, her oz them, wen“: 
neceſſary Charges of Diſtraining being thereout firſt deducted and 
allowed by the ſaid Juſtice; and any Perſon finding him, her oz 
themſelves aggrieved by any Judgment given by ſuch Two Juffices 

of the Peace, ſhall and may appeal to the next general Quarter- 2 to the 
Seflions to be held fo2 the County, Riding, City, Liberty oz Town e. 
Cozpozate; and the Juſtices of the Peace there preſent, 02 the majo2 
Hart of them, ſhall pꝛaceed finally to hear and determine the Matter, 

and to reverſe the ſaid Judgment, ik they hall fee Cauſe; and if the 
Juſtices then pꝛelent, o2 the majo2 Part of them, ſhall find Cauſe 

to continue the Judgment given by the firſt Two Juſtices of the 
Peace, they ſhall then decree the ſame by Oꝛder of Seſſions, and ſhall 

alſo pꝛoceed to give ſuch Coſts againſt the Appellant, to be levied by 
Diſtreſs and Sale ok the Goods and Cattels; of the ſatd Appellant, as 

to them ſhall ſeem juſt and reaſonable; and no P2oceedings oz Judg: 

ment had oz to be had by Girtue of this Act, ſhall be removed oz 


n by any Writ of. Certiorari o; other Ulrit, out of Þis 17 
jelly 
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ä to 
pap Tithes, 


No Diſtreſs 


till Appeal 
determined. 


Continuance 
of this Act. 


| Q. For it is 


_ . oddly penned, 


the firſt Clauſe 
ſeems to annex 
the Continu- 
ance only to 
the Part re- 
lating to the 
Oaths. 


jeſty' 8 ö at Weſtminſter, 02 anp Aber 1 whatſoever, un- 
leſs the Title of ſuch Tithes ſhall be in Queſtion. 


_ Dovided always; that in caſe any ſuch Appeal be made as afoze- 


ſaid, no Warrant of Diſtreſs ſhall be granted until after ſuch Ap⸗ 
veal be determined. 

P2ovided that this Aa thall continue in Foꝛte fo2 the Space of 
Seven Years, and from thence to the End of the next Seſſion of 


Parliament, and no longer. _ 7 & W. 3. c. 34. And this Act is 
continued by Stat. 13 W. 3. c. 4, for Eleven Yeats, r the Determi- 


nation of the ſaid Act, and ary, thence to the End of the next Seſſion of 
Parliament, The faid Act of 788 M. 3. c. 34: is made perpetual by 
Stat. 1 Geo. 1. . 2. c. 6. which recites, that 

By the faid Act made in the ſeventh Vear of King Willium the third, a 
Ready is provided for the Recovery of Tithes and Church-Rates, where 


any Quaker ſhould refuſe to pay the ſame; then it is enacted, that ſach Re- 


rant ſhall be extended, and the like Remedy ſhall and may be bad and uſed 
againſt any Quaker or Quakers, for the Recovering of any Tithes or Rates, 
or any Cuſtomary, or other Rights, Dues, or Payments belonging to any 
Church or Chapel, which of Right by Law and Cuſtom onght to be paid 
for the Stipend or Maintenance of any Miniſter or Curate officiating in any 
Church or Chapel; and any two or more Juſtices of the Peace of the 
ſame County or Place, other than ſuch Juſtice of the Peace as is Patron 


of any ſuch Church or Chapel, or any ways intereſted in the ſaid Tithes, 


upon Complaint of any Parſon, Vicar, Curate, Farmer, or Proprietor of 


ſuch Tithes, or any Church- warden or Chapel- warden, or other Perſon 


who ought to have, receive, or collect any ſuch Tithes, Rates, Dues, or 
Payments, as aforeſaid, are authorized and required to ſummon in Wri- 
ting, under their Hands and Seals, by reaſonable Warning, ſuch Quaker 
or Quakers, againſt whom ſuch Complaints ſhall be made, and after his 
or their Appearance, or upon Default of Appearance, the aid Warning or 
Summons being proved before them upon Oath, to proceed to hear and 
determine the ſaid Complaint, and to make ſuch Order therein, as in the 
ſaid Act is limited or directed, and alſo to Order ſuch Coſts and Charges, 

as they ſhall think reaſonable, not exceeding ten Shillings, as upon the 
Merits of the Cauſe ſhall appear juſt ; which Order ſhall and may be fo 
executed, and on ſuch Appeal may be reverſed or affirmed by the general 
Quarter-Seſſions of the County or Place, with ſuch Coſts and Remedy 
for the ſame, and ſhall not be removed into any other Court, unleſs the 
Title of ſuch Tithes, . Dues, or Payments, ſhall be in Queſtion, in like 


Manner as in and by the ſame AR is limited or provided. 


Sanchee and others, Quakers, were cited into the Eccleſiaſtical Court, 
to anſwer there upon their ſolemn Affirmation, &c. concerning Tithes | 
withheld by them from the Parſon of the Pariſh ; and for not anſwering, 
the Commiſſary, according to the Statute 27 H. 8. c. 20, who certifies 
their Contumacy to two Juſtices of Peace, by whoſe Warrant they were 
ſeiſed, and committed to Priſon; and being brought by Habeas Corpus 
into the King's Bench, Mr. Robert Eyre moved, that they might be diſ- 
charged. Becauſe the new Act concerning the Affirmation of Quakers 
gives the Parſon a Remedy to recover ſuch Tithes by Diſtreſs, by Virtue 
of a Warrant of a Juſtice of Peace; then where a Statute gives Remedy, 
the Juriſdiction of the Spiritual Court is taken away, unleſs it be ſaved by 
the ſame Statute. 5 Co. 73. 6. Jones 320. And he cited ſeveral Statutes, 
where the jurifdiction of ks Spiritual Court was faved, as 23 Elix. c. 1. 
1 Eliz, c. 2. In the ſame Manner in the Statute againſt Uſury. 3 Dt. 

2 152. 
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152. 2 Ju. 657. And from thence he inferred; that it was the Opi- Quakers to 
nion of thoſe Parliaments, that the Spiritual juriſdiction would have been var Eithes. 
taken away by theſe Acts, if it had not been ſaved by them. But per 
Curiam this laſt Act ſeems to be only an accumulative Remedy, and not 
to repeal the Act of H. 8. And in many Caſes the Common Law and 
Eccleſiaſtical Courts have concurrent Juriſdiction; as if a Penſion be pay- 
able out of a Parſonage by Preſcription, the Remedy for this is either in 
the Spiritual Court, or Annuity lies for it at Common Law; 'though Coke 
ſays the contrary in his fecond Inſtitute in his Comment upon the Statute 
de Circumſpecte Agatir. But where the Nature of the Offence is altered by 
a Statute, and a new Penalty inflicted ; then after the Party has been tried 
at Common Law and condemned, the Eccleſiaſtical Court ſhall not pro- 
ceed againſt him. As if a Man be convict at Common Law for having 
two Wives, or hath been adjudged the reputed Father of a Baſtard, &c. 
But then Northey took Exception to the Return, becauſe it is ſaid, that 
Sanchee, &c. were impriſoned for a Contempt in a Suit for Detention of 
Tithes or other Eccleſiaſtical Duties; and it ought to appear, for which 
the Suit was, ſpecially, For though the Statute that gives this Remedy is 
in general Words, yet in the Return the Cauſe of Impriſonment ought to 
be certainly expreſſed, to the End that it may appear to the Court that it 
was an Eccleſiaſtical Duty, for which they are impriſoned. And of this 
Opinion was the whole Court, and therefore the Quakers were diſcharged 
out of Cuſtody, 1 £4. Raym. 323. Rex v. Sanchee. 
Note laſtly, That the Statute of 2 & 3 Ed. 6. and the Two others be- 
fore-mentioned, made for the due Payment of Tithes and other Church- 
Duties, vis. of 27 H. 8. and of 32 H. 8. do not only extend to Tithes 
due in Kind, but alſo all accuſtomary Payments that ought to be made in Accuſtomary 
lien of Tithes or other Things not in themſelves titheable, as Houſes, . 
Rabits, Fiſh, Sc. For by the aforeſaid Statute of 27 H. 8. c. 20, it is : 
provided and enacted, That every one of is Subjects of this Realm 
of England, Ireland, Wales and Caleis, and Marches of the ſame, 
_ accowing to the Eccleſiaſtical Laws and Ozdinances of his Church 
of England, and after the laudable Ufages and Cuſtoms of their 
Pariſh, o2 other Place where he dwelleth oz occupieth, ſhall yield 
and pay his Tithes and Offerings, and other Outies of Yoly 
Church, and that fo2 ſuch Subſtraions of any of the ſaid Tithes, 
Offerings oz other Duties, the Parſon, Uicar, Curate, oz other 
Party in that behalf grieved may by due P2oceſs of the King's Ec⸗ 
clefiaſtical Laws of the Church of England, convent the Perſon oz 
Perſons ſo offending befoze his Ozdinary oz other competent Judge 
of this Realm, having Authozity to hear and determine the Right 
of Tithes, and alſo to compel the ſame Perſon oz Perſons offend- 


ing, to do and yield their ſaſd Duties in that behalf; that is, as well 
Modus Decimandi by laudable Uſage and Cuſtoms of the Pariſh, as Tithes 


in Kind. And with that in Effect agrees the Statute of 32 H. 8. 
c. 7. And by the Statute of 2 & 3 Ed. 6. c. 13. it is enacted, That 
every of the King's Subjecks ſhall from hencefo2th truly and juſtly, 
without fraud oz Guile, divide, ſet out, yield and pay, all Manner 
of their Pꝛedial Tithes, in their pzoper Kind, as they riſe and hap- 
pen, in-ſuch Manner and Fowm as hath been of Right yielded and 
paid within Fo2ty Pears next befoze the making of this Ai, oz of 
Right o2 Cuſtom ought-to have been paid. And after, there is ano- 
ther Branch in the ſaid Act: And be it further enated, That if any 


Perſon do ſubſtraff, o: withdzaw any Manner of Tithes, Obven- 
7 U | tions, 
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- thous, Profits, Commodities, 02 other Duties 2 02 


any Part of them, contrary to the true Meaning of this Ack, oz of 
ug other Ac heretofoze made, (which extends to the Cuſtom of Tith. 

ing, that is, Modus Decimandi mentioned before in this Act, &c.) that 
then the Party ſo ſubſtratting 02 withdꝛawing the ſame, may oz ſhall 
be convented and-ſued in the King's Eccleſiaſtical Court, &c. And- 


this was ſaid and agreed by Coke and the other Judges concerned in the 


Caſe de Modo Decimandi, debated before King Fac. I. Trin. 7 Jac. 
13 Co. 41. So that it plainly appears, theſe cuſtomary Payments may, as 


other Tithes and Church Duties, be recovered in the Eccleſiaſtical Court 


Tf a Perſon 
living in one 
Dioceſe ſub- 
ſtracts his 
Tithes with- 
in another 
Dioceſe. 
Vide ante, 


c. 53. 


by Force of the faid Statutes, md therefore that all Suits there for ſuch 


Payments ſhall partake of the Privileges granted by theſe ee a8 if | 


the Suit were for the Tithes in Kind. 


And it ſeems, that if any Perſon inhabiting within one Dioceſe doth 
ſubtract and withhold his Tithes within another Dioceſe, that a Suit 
may be commenced and proſecuted in the Court of the Biſhop, Sc. in 
whoſe Dioceſe the Tithes are ſo ſubſtracted, and the Party ſo ſubſtracting 
his Tithes may be there cited and ſummoned. (although inhabiting within 
another Dioceſe) to appear and anſwer to the ſaid Suit notwithſtanding the 
Statute of 23 H. 8. c. 9, which prohibits, That no Manner of Perſon 
ſhall be from hencefo2th cited oz ſummoned, oz otherwiſe called to 


appear by himſelf oz herſelf, oz by any Pꝛocuratoꝛ befoze any Oz di⸗ 


nary, Archdeacon, Commilſſary, Official, 02 any other Judge Spiri⸗ 
tual, out of the Diocels oz peculiar Jurisdition where the Perſon 
which (hall be cited, ſummoned, oz otherwiſe (as is afo2eſaid) called, 
ſhall be inhabiting and dwelling, at the Time of Awarding, oz going 


koꝛth of the. ſame Citation oz Summons, (except in Caſes mentioned 
in the ſame Statute :) And this by the faid Statute of 32 H. 8. c. 7, 


whereby it is enacted, That in caſe it ſhall happen any Perſon oz 
Perſons of his 02 their ungodly and perverſe UWill and Mind, to de⸗ 
tain and withhold any of the ſaid Tithes oz Offerings, oꝛ any Part 
o2 Parcel thereof, then the Perſon o2 Party being Eccleſiaſtical o2 
Lay. Perſon, having Cauſe to demand 02 have the laid Tithes 02 


Offerings, being thereby wzonged oz grieved, ſhall and may convent 


the Perſon oz Perſons ſo offending befo2e the D2dinary, his Com- 


miſſary, o2 other competent Miniſter oz lawful Judge of the Place 


where ſuch Wrong ſhall be done, accozding to the Eccleſiaſtical 
Laws: And in every ſuch Caſe oz Patter of Suit, the ſame Ozdi⸗ 
nary, Commiſſary, 02 other Competent Miniſter oz lawful Judge, 
having the Parties oz their lawful Pꝛocuratozs befoze him oz them, 
ſhall and may by Uirtue of this Ac p2oceed to the Examination, 
Pearing and Determination of every ſuch Cauſe oz Matter o2dina- 

rily 02 ſummarily, accoꝛding to the Courſe and Pzoceſs of the ſaid 
Eccleſiaſtical Laws, and thereupon may give Sentence accozdingly. 
So that this Clauſe of the Statute 32 H. 8. cap. 7, ſeems to repeal the 
Stat. 23 H. 8. c. 9, as to. this particular Caſe : See Rogers and Harding's 
Caſe, -1 Keb. 48 1; but the contrary to this ſeems to be held and agreed 
in the Caſe of Jones v. Boyer, Trin. Jac. 2. C. B. that the Suit in ſuch 
Caſe is to be brought in the Dioceſe where the Defendant inhabits, and 


not where the Tithes are payable. But Paſch. 15 Car. 2. C. B. in the 


Caſe, Weſtcote v. Harding, Prohibition was —_ for citing the Party 
out of the Dioceſe ; but it appearing -to be in a Suit for Tithes of Land 
lying within the Dioceſe, a Conſultation was awarded by the Court, for 


that the Suit can be in no other Place than in the Dioceſe where: the 
Lands 
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Lands lie, let the Party live where he will; and it was held this was not Modus De⸗ 
a Caſe within the Statute 21 H. 8. 1 Lev. Rep. 96, as in the like Caſe, LW | 
a Suit for a Legacy may be in the Dioceſe where the Will is proved, altho' 
the Defendant live in another Dioceſe, he' may be cited there notwith- 
ſtanding the ſaid Statute, Hill. 24 & 25 Car. 2. B. R. I Vent. 433. 
and ſo the Caſe of Etheridge v. Etheridge, Hill. 27 & 28 Car. 2. B. R. 
3 Keb. 619. Vide ante, c. 53. N | | 

And that a Modus Decimandi may be ſued for in the Spiritual Court, Wherefore a | | 
alſo further appears; for the Act Circumſpecte Agatis giveth Power to the 3 — 14 N | 
Eccleſiaſtical - Judge to ſue for Tithes due in Kind, or by Cuſtom, (that ſued for in 1 wv 
is a Modus Decimandi); fo as by Authority of that Act, (altho' that the po yuh | 1 
yearly Sum ſoundeth in the Temporalty which was paid by Cuſtom in „% On {808 
Diſcharge of Tithes,) yet becauſe the ſame cometh. in the Place of Tithes, | q 41 
and by Conſtitution the Tithes are changed into Money, and the Parſon 5 bl 
hath no Remedy for the ſame (which is the Modus Decimandi) at the e KY 
Common Law, this Act makes the Modus recoverable in the Eccleſiaſtical 1 N 
Court, as was agreed in the Caſe de Modo Decimandi, Trin. 7 Fac. Wl 
13 Coke 41. And whereas it hath been urged by the Civilians, that the | : 1 
Cuſtom de Modo Decimandi is of Eccleſiaſtical Juriſdiction and Conuſance; Wl | 
for it is a manner of Tithing, and all manner of Tithing is of Eccleſiaſtical 
Juriſdiction ; and therefore as they ſaid, the Judges in their Anſwer to 
certain Objections made by the Archbiſhop of Canterbury, have confeſſed 
that Suits may be had in the Spiritual Courts pro Modo Decimandi, &c. 
It was anſwered thereunto, and reſolved by the Temporal Judges, That 
Satisfactio pecumaria of it ſelf is Temporal : But foraſmuch as the Par- 
ſon hath not Remedy pro Modo Decimandi at the Common Law, the 
Parſon by Force of the Acts cited before, might ſue pro Modo Decimandi, 
in the Eccleſiaſtical Court: Caſe de Modo Decimandi, 13 Coke, fol. 44. 
See Dr. Grant's Caſe, 11 Coke 16, and 2 Roll's Abr. 305. According- If upon a Suit 
ly, when a Prohibition was prayed to ſtay Proceedings in the Spiritual 3 
Court upon a Suit there for a Modus Decimandi, becauſe the Defendants ther Modus 
there ſuggeſted another Modus Decimandi, and that they refuſed to receive being ſugge- 
it; Dodderidge Juſtice ſaid, the Modus Decimandi is as well due to the Faq 3 
Parſon, as Tithes are at the Common Law; and if the Parſon doth libel hibition lies 
in the Spiritual Court for a Modus Decimandi, (as he may do) and another & not. 
Modus is there ſuggeſted, and this refuſed, they may there try and deter- 
mine this Matter touching this Modus, and no Cauſe to grant a Prohibi- 
tion for this Refuſal: But if they do there refuſe the Suggeſtion for the 
Modus, upon a Matter wherein their Law and our Law do differ, as in 
the Point of Proof, for Default of Two Witneſſes, whereof one being 
allowable in our Law, but not with them; in this Cafe a Prohibition is 
to be granted; but otherwiſe they may as well try the Modus Decimandi as 1 
the Right of Tithes. To which Haughton Juſtice replied, That they were 
not to be ſuffered by the Common Law to try a Modus Decimandi there, 
but that they were to be prohibited. But Dodderidge ſaid as before, That 
if there were a Difference in their Proceedings betwixt their Law and 
the Common Law, and this be the Ground of the Refuſal of the Allega- WM! 
tion, they are to be prohibited, But being moved at another Time, 1 1 
Dedderidge held as before; but granted, that if the Difference be touch- * 1 
ing the Matter of the Proof wherein their Law and the Common Law 
differs in the Manner of the Proof by Witneſſes, and they will not allow 
of the Proof allowable by the Common Law, (viz.) of one Witneſs as 
ſufficient, they are to be prohibited; and ſo, faid he, is, 1 R. 3. and 
10 H. 7. Alſo he ſaid, if a Parſon doth libel there for a Modus, whereas 
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It ſeems a 
Prohibition 
| lies, if the 
Court refuſe 
Modus alledg- 


The Reaſon 


Anſwer to the 
Reaſon on be- 
half of the 


., tween the Parſon and Pariſhioners to pay ſo much yearly for Tithes, and 
not otherwiſe; in this Caſe, becauſe: that their Law and our Law do 
differ in Point of Preſcription, for with them 10 Years Continuance (as 
he faid) being a good Preſcription, but not fo by our Law, they are to be 
prohibited. But Haughton ,held as before, That a Modus Decimandi is 
properly to be tried and determined at the Common Law, and not by 
them in the Spiritual Court; for that their Law and the Common Law 
differ in- Point of- Proof of a Modus, and in the Point of Preſcription, 
Yet Croke held with Dodderidge, ſaying, A ſpecial Modus being libelled 
for there, is there to be tried; but if they differ there in a Temporal 
Matter, they are then to be prohibited, this being triable by the Common 
Law. So the Court declared they would fee the Suggeſtion ; and by the 
Rule of the Court they were to make their Suggeſtion, and to ſhew the 
ſame to the Court as they would ſtand by it; and in the mean Time the 
uit in the Spiritual Court to be ſtayed, Mich. 14 fac. B. R. Harding 
& al" againſt Goſling, 3 But. 251. 

But this Caſe is reported Niferently by Rolle who faith, that the whole 
Court agreed, that a Parſon may libel in the Spiritual Court upon a ſpecial 
Medus, and that no Prohibition lies; but becauſe the Spiritual Court had 
rejected the Proof of another Modus which was alledged, a Prohibition was 
granted, and alſo becauſe the Parſon had miſtaken his Modus: And fur- 
ther that it was agreed, that the Spiritual Court ſhall not try the Modus 
for the Reaſon mentioned by Haughton, (viZz.) That if one libel upon a 
different Modus, and the Defendant pleads there is another Modus, that is 
triable at the Common Law, becauſe otherwiſe the Temporal Court will 
be defeated of all Juriſdiction ; for the Parſon may ſuggeſt one falſe Modus 
to a great Value on Purpoſe to take away the by pwn Jacoition. 
Mich. 14 Fac. B. R. Goſling v. Harding, 1 Rolls Rep. 4 To which 
Reaſon given by Haughton, it may be anſwered, That irs a Parſon libel 
for a Modus which he cannot prove, he will fail of his Purpoſe, and be 
condemned in Coſts, otherwiſe an Appeal may be had ; and if the Defen- 
dants there ſuggeſt, and prove another Modus tis fit it ſhould be allow- 
ed; and if thereby the Temporal Juriſdiction loſe the Trial of the true 
Modus, they have no Wrong, for that the Trial of ſuch a Modus, by four 
Acts of Parliament, (as was confeſſed by the Judges when before the King 
and Council) doth belong to the Eccleſiaſtical Juriſdiction, as is before 
ſhewed ; but if the Suggeſtion of a different Modus from what is ſet forth 
in the Libel, ſhall ouſt the Eccleſiaſtical Courts of the Juriſdiction, this 
may be done by every Defendant that is ſued for any Modus there; and fo 
no ſpecial Modus, how true and notorious ſoever it be, may with Effect | 
be ſued for there, unleſs the Defendant pleaſe ; which may be more pre- 
judicial to the Eccleſiaſtical Courts than the other Practice can be to the 
Temporal; becauſe (as is ſaid) the Right of hearing and determining Suits for 
a Modus doth belong to the Spiritual Courts, and ſo the Temporal Courts 
loſe nothing which they originally had. 
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Lthough the Eccleſiaſtical Courts be confirmed and aided by the Fccleſſaſtical <7 [ 3 
aforeſaid Statutes as to their Authority of holding Plea of Tithes wap OP ; HEM 
of all Sorts, and of all other Church-Duties ; yet theſe Statutes do pro- juſt Mods, | 1 
vide, that the ſaid Courts ſhuuld keep within the Bounds of Juſtice and by 27 H. 8. N 
due Limits of Juriſdictions; and accordingly by the Statute of 27 H. 8. 
c. 20, it is provided; That every Perſon and Perſons, being Party 
02 Parties to any ſuch Suit, ſhall and may make and have his and 
their lawful Action, Demand oz Pzoſecution, Appeals, Pꝛohibitions, 
and all other their lawful Dekences and Remedies in every ſuch 
Suit, accozding to the ſaid Eccleſiaſtical Laws, and Laws and Sta- 
tutes of this Realm, in as ample and liberal Manner and Fon 


as they oz any of them might have had, if this Ac had never been 
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made: Any Thing in this Ac above wzitten notwithſtanding, And i 
alſo by the Statute of 2 & 3 Ed. 6. r. 13, by which the former Sta- "HITS 
tute is confirmed, tis oa © and enacted, That this Act, oz any | 1 
Thing therein contained, ſhall not extend to give any Miniſter o2 SARA 
Judge Eccleſiaſtical, any Jurisdiction to hold Plea of any Matter, | WH 


Cauſe o2 Thing, being contrary o2 repugnant to oz againſt the Effet, i 
Intent oz Meaning of the Statute of Weſtminſter Second, the fifth - 1 
Chapter, the Statutes ok Articuli cleri, Circumſpecte agatis, Silva cædua, N 
the Treatiſe, De regia probibitione, ne againſt the Statute of Anno — 
primo Edward: tertii, the tenth Chapter, oꝛ any of them, ne yet hold 
Plea in any Matter whereof the King's Court of Right ought to 
have Jurisdition ; any Thing therein contained to the contrary in 
any wiſe notwithſtanding. 77 
In the 16 Fac. a Modus being ſued for in the Eccleſiaſtical Court, a Prohibition 
Prohibition was granted, becauſe the Defendant there denied the Modus: VANE ee N 
And the Court ſaid that the Modus Decimandi muſt be ſued for in the Gag Wc 
Eecleſiaſtical Court as well as the very Tithe, 2 R. 3. 3. 4. and if it be ſued for, &c. 
allowed between the Parties, they ſhall proceed there; but if the Cuſtom 
be denied, it muſt be tried at the Common Law; and if it be found for 
the Cuſtom, then a Conſultation muſt go, otherwiſe the Prohibition 
ſtandeth, Trin. 16 Fac. Rot. 3110. Scet v. Wall, Hob. 245; and the 
like was reſolved by the Court upon a Suit for a Modus by the Shock, 
and not by the Sheaf. Hill. 22 Fac. B. R. Steward's Cale, Noy 81. 
Hill. 4 Car. C. B. Hetley 133. And in the 3 Car. when one libelled Tithe for 
in the Eccleſiaſtical Court for Tithe of Fiſh, (which is due meerly by due meerly 
Cuſtom) and the Defendant pleaded, that Time out of Mind they had by Cuſtom. 
paid no Tithe of Fiſh; and a Prohibition being prayed, Richardſon replied, 
that it is meerly an accuſtomary Tithe, as Rabbets, Cc. whereof no Tithes 
are due by the Law of the Land, ſee 1 Keb. 602, and that a Prohibition 
ſhall not be granted; yet the other Juſtices ſaid, a Prohibition ſhall be 
8 | granted 


— 
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Cuſtoms foz 
Tithes. | 


—— — 


granted, becauſe the Cuſtom ought to be tried by the Common Law; 
and they made a Difference between Modus Decimandi, which is alſo cu- 
ſtomary where the Cuſtom only makes the Duty, and where there is a 
Tithe precedent due, and that Mogus converts it into another Duty, 


there no Prohibition ſhall be granted, but it ſhall be tried in the Eccle- 


When after a 
Cuſtom. tried, 
the Spiritual 
Court may 
proceed. 


If the Modus 
be denied, 
Spiritual 
Court cannot 
proceed. 


— 


Denial ought 
to be by Way 
of Allegation. 


ſiaſtical Court whether there be ſuch Modus Decimandi or not, which 
Difference was agreed by Twi/den Juſtice, Hill. 20 & 21 Car. 2. in the 
Caſe of Philips v. Clever, 3 Keb. 452. But if a Parſon libel for a Modus 


to pay 3d. and it be alledged that the Modus is but for 2 d. this ſhall be 


tried by the Common Law ; but when the Cuſtom is tried, then they in 
the Eccleſiaſtical Court may proceed upon it. Paſch. 3 Car. B. Anonymus, 
Hetley, p. 13. And about the 3 Car. when a Modus to have Two Shil- 
lings in the Pound for every Houſe and Shop in the Town was ſued for 
in the Spiritual Court; a Prohibition being prayed, the Court ſaid, that a 
Parſon may ſue for a Modus Decimandi in the Eccleſiaſtical Court; but 
if it be denied, ſaid the Chief Juſtice and Jones, they cannot proceed, 
becauſe they cannot try the Matter of the Preſcription there; and if they 
proceed, a Prohibition lies : But in this Cafe no Prohibition was granted, 
becauſe the Defendant had only anſwered to the Cuſtom, quod non Credit 
efſev eram. And (as Dodderiage ſaid) this is no Denial of the Preſcription, 
for that that ought to be done by Way of Allegation ; and Noy ſaid, that 
their Form of anſwering to Articles, is (as before) non Credit, &c. but if 
the Defendant there will deny the Preſcription, he ought to come by Way 
of Allegation, and Jones accorded, Clark v. Prowſe, B. R. 'Latch 210. 
So. when the Parſon of B. in London libelled in the Spiritual Court upon 
a Cuſtom, that if a Pariſhioner of B. dies in B. and is carried and buried 
in another Pariſh in London, there ought to be given to the Parſon there- 
of a Gown, Pulpit-Cloth, and a Pair of Gloves; *twas held that a Pro- 
hibition lies to try this Cuſtom, if it be denied, becauſe a Cuſtom may be 
made in a ſhorter Time according to the Spiritual Law than at the 
Common Law. Trin. 15 Car. B. R. Cooker Parſon of St. Thomas 
Apoſtles and Goale, 2 Roll's Abr. 307. nu. So that by theſe laſt Caſes, a 
Parſon may only begin a Suit in the Eccleſiaſtical Court for a Modus, but 
not purſue it, or recover any Thing there, unleſs his Adverſary conſent to 
it; for that a Cuſtom de modo Decimand; is not of Ecclefiaſtical Juriſ- 
diction, or Cognizance ; that is, though a Modus may be ſued for there, 
yet they may not try it there: And if the Caſe be ſo, no one that claims 


a Modus, has any ſufficient Reaſon to begin in the Spiritual Court for it, 


becauſe (as is declared in the aforeſaid Caſes) when the Defendant ſhall by 
way of Allegation, either deny the Modus ſued for, or ſuggeſt another 
Modus, the Eccleſiaſtical: Judge is bound to ceaſe his Proceedings; and if 
he do this, (as they ſay by their Law he ought to do, to avoid a Con- 
tempt). as no Inhibition lies upon an Appeal for the Plaintiff for this 
Cauſe, ſo no Prohibition lies for the Defendant ; or if there did, he has no 
Reaſon to ſue for one, ſeeing the Plaintiff's Suit is at an End, and he has 


no Means to recover any Thing of him. Upon a Motion for a Prohi- 


bition, the Caſe was, the Defendant libelled in the Spiritual Court for 
Tithes of Faggots made of Loppings of Trees; and the Suggeſtion for a 
Prohibition was, that theſe Loppings were cut from the Stumps of Tim- 
ber-Trees above the Growth of twenty Years. And it was alledged, that 
Sentence was given in the Spiritual Court, and therefore the Plaintiff 
comes here too late, to have a Prohibition. But per Holt C. J. the Sen- 
tence will not hinder the having a Prohibition in any Caſe, but in Caſe 
of Prohibitions grounded upon 23 H. 8, c. 9. for citing out of the 
| I Dioceſe. 
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Dioceſe. But becauſe the Plaintiff had not pleaded this Matter in the Spi- Cuſtoms fog 
ritual Court, they denied the Prohibition, becauſe the Spiritual Court has Tithes. 
general Juriſdiction of Tithes, and if any ſpecial Matter deprives them of © * 

their Juriſdiction, it muſt be pleaded there; and if it had been pleaded 
there, and Iſſue joined upon it, and upon the Trial it had been found not 
to be Sz/va cædua, it had been well; but if they had refuſed to admit the 
Plea, a Prohibition ſhould have been granted. 2 Ld. Raym. 835. Dike v. 


Brown, TE 
But it is to be obſerved, that the firſt of theſe Caſes, in which a Power Obſervations 


to try ſuch Modus is denied to Eccleſiaſtical: Courts, in the 14 Fac. at the _— 
latter End of Mich. Term, and at the Beginning of the ſaid Term it was . 
otherwiſe held in the ſame Court in Reynolds and Newberry's Caſe, 1 Rolls 
Rep. 420, when Mountague was made Lord Chief Juſtice in the Room 
of Coke, (viz.) about Seven Years after the Debate was before the King 
and Council betwixt the Spiritual and Temporal Judges, and above Sixty 
Years after the laſt of the Statutes before-mentioned was made in favour 
of the Eccleſiaſtical Courts in this Point. And when the Debate was be- 
twixt the Judges Spiritual and Temporal upon this Queſtion, Whether 
when a Suit is begun in the Spiritual Couft for Tithes in Kind, and a 
Modus Decimandi is ſuggeſted, by which the Lands are diſcharged, a 
Prohibition lies to try the ſame at Common Law; it ſeems the C:vihans 
had never known or heard of Prohibitions, when a Suit is begun for a 
Modus; for if otherwiſe, they would not have ſaid (as they did) that the 
Cuſtom de Modo Decimandi is of Eccleſiaſtical Juriſdiction and Conuſance, 
and ſhall be tried before the Eccleſiaſtical Judges, and argued from thence 
as from an unqueſtioned and granted Ground or Principle. And the 
Temporal Judges, if they had held and adjudged the contrary before, 
would not have anſwered by Way of Conceſſion (as Coke reports they 
did,) viz, that a Parſon, by Force of the Acts cited before, might ſue 
pro modo Decimandi, and compel the Defendant to yield as well the Modus 
Decimandi, as if the Suit were for the Tithes in Kind, and only denied 
the Conſequence the Civilians would draw from thence, ſaying, that this 
did not prove that if a Suit be for Tithes in Kind, which are extinct, and 
the Land diſcharged, that upon a Suggeſtion de Modo Decimandi a Prohi- 
bition ſhould not lie; but rather they would have replied, (as the late 
Caſes ſpeak) that a Cuſtom De Modo Decimandi is not of Eccleſiaſtical 
Cognizance, and that if they did try a Modus when denied, a Prohibition 
did lie. And what the Judges did declare upon ſo ſolemn an Occaſion, is 
much to be depended upon in judging what the Law then was, eſpecial- 
ly when ſome of the Judges, who being eminent for their Learning in 
the Law, and Knowledge of the Practice of the Courts, if Prohibitions 
had been uſually granted, and ought to be, could not in fo common a 
Caſe but know thereof, have gainſaid againſt the Intereſt of their Courts, 
and againſt the Opinion of others that did grant them, as Dodderidge and 
Croke in Hardin and Goſlin's Caſe, 3 Bulſt. 241, and Richardſon in the 
Anonymus Caſe, Hetley, p. 13. - 

Nor may it be ſaid, that theſe Judges by their Conceſſions did only 2d Obſerva- 
intend, that a Parſon by Force of the ſaid Acts might ſue pro Modo Deci- tion from the 
mandi, but not that the Judge ſhould proceed in the Suit in caſe the — 
Modus be denied; for firſt, tis granted by them that the Statutes before 
cited, in the Clauſe declaring that all manner of Tithes and other Church- 

Duties ſhall be ſued for in the Eccleſiaſtical Courts, do extend as well to 
a Modus Decimandi as to Tithes in Kind. And the Statute of 27 H. 8. 


ſaith, That Tithes ſhall be paid accozding to the laudable wag 
| f And 
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- Tuftoms tos and Cuſtoms of the Jariſh, and that fo? ſubſtracting any ok the ſaid 


Tithes, + 


Tithes, Offerings oz other Duties, the Parſon may not only con- 


vent the Offender bekoze the Ozdinary, but alſo compel him to pield 
the ſaid Duties, (that 1s; as the ſaid Judges expounded the ſaid Words,) 
as well Modus Decimandi, as the Tithes in Kind; and with that in Effect 
agrees the Statute of 32 H. 8. c. 7. 80 that what is enacted thereby, 
in their Judgments, extends alſo to a Modus Decimandi, as well as to 
Tithes in Kind; and 'tis plain that it doth ſo; for the Words thereof are, 


That all and ſingular the Tithes ſhall be paid accoꝛding to the law- 


ful Cuſtoms and Uſages of the Pariſhes and Places where ſuch 
Tithes oz Duties ſhall grow, ariſe, come oz be due, and that the 


Party grieved may convent the Perſon offending befoze the Ozdi⸗ 


nary, and alſo (which come cloſe to this Doubt) that fn every ſuch 
Caſe oz Matter oz Suit, the ſame Oꝛdinarp, &c. (as the Words are) 
ſhall oꝛ map by Uirtue of this Ac pꝛoceed to the Examination, Pear⸗ 
ing and Determination of every ſuch Cauſe oꝛ Matter oꝛdinarily oz 
ſummarily accozding to the Courſe and P2oceſs of the ſald Eccle⸗ 
ſiaſtical Laws, and thereupon may give Sentence accozdingly. And 
by Statute of 2 & 3 Ed. 6. tis ſaid, as to all manner of . Predial Tithes; 
That they ſhall be paid in ſuch Banner, &c. as of Cuſtom and of 
Right they ought to have been paid. And after, in another Branch 
thereof, tis enacted, That if any Perſon do ſubſtrack 02 withdzaw 


any manner of Tithes, Obventions, P2ofits, Commodities oz other 


Duties bekoze⸗mentioned, 02 any Part of them, which (ſay the afore- 
ſaid Judges) extends to Cuſtom of Tithing, that is Modus Decimandi 
mentioned in this Act, &c. Ccontraty to the true Meaning of this 
Ack oz any other Ack heretofoze made, viz. 27 & 32 H. 8. that then 


the Party ſo ſubſfrating ſhall be convented and ſaed in the Eccleſt- 


Cuſtoms and 
Preſcriptions 
tried in the 
Spiritual 
Court. 


aſtical Court, &c. to the Intent the King's Judge Eccleſiaſtical ſhall 
and may then and there hear and determine the ſame accoꝛding to the 
King's Eccleſiaſtical Laws, (v/z.) the ſame Suit, as well for a Modus, 
as Tithes in Kind; for by the ſaid Judges theſe Clauſes in theſe Statutes 
intirely extend as much to the one as to the other. : 
When a Parſon libelled in the Spiritual Court for a Way, and it was 
ſuggeſted that the Libel ſet forth, That by the Cuſtom of the County of 
Devon, when the Graſs is cut and put into Graſs-Cocks, the Tenth Cock 
onght to be aſſigned to the Parſon for his Tithe, and that he might by 
the Cuſtom make it into Hay upon the Land of the Party, and that he 
was hindred by the Defendant, the Owner of the Land, of his Way to 


come to make it into Hay ; the Court adjudged that no Prohibition did 


lie, for that it is an Acceſſary to the Thing that is Spiritual, and Fitz. Nat. 
Br. is, that the Parſon may have his Action upon the Caſe for the Diſtur- 


bance. But in this Caſe it was alledged further for a Prohibition, that 


the Cuſtom of the County is, that the Parſon ſhall not make his Tithe- 
Hay upon the Land, but carry it away preſently, and by this Libel in the 
Spiritual Court they would alter the Cuſtom, which is to be tried at the 
Common Law; but notwithſtanding the Court would not grant a Prohi- 
bition. Merch. 14 Fac. B. R. Reynolds v. Newberry, 1 Roll's Rep. 420. 
Now this Caſe ſeems to prove that when the Eccleſiaſtical Court hath 
Juriſdiction of the Principal, the Acceſſory, though it be a Preſcription, 
may there be ſued for, and if denied ſhall be tried there; it being granted 
in the Books, that not only Suits for ſtopping of Ways to carry Tithes 
may be in Court Chriſtian, Tin. 43 Eliz. Blackwell's Caſe, 3 Cro. 843. 


Mich. 14 Jac. B. R. Reynolds v. Newberry, Rollis Rep. 420; but allo 
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633 
it the Queſtion be, which of Two Ways is the uſual and accuſtomary Cuſtoms or 
Way? that ſhall: be tried there. Hill. 6 Car. B. R. Halſey v. Halſey, $9 
Jones 230. Which alſo proves, that a Preſcription upon which. a Libel — 
may be grounded in the Eccleſiaſtical Court, may alſo be tried there, for Of Ways. 
to try whether the Defendant hath ſtop'd the right Ways, or which of 
Two Ways is the accuſtomary Way, is to try the Cuſtom or Preſcription, 
for they can go upon nothing but the Examination and Proof of long 
Uſage, which makes the Preſcription that gives the Right, and accordingly 
is the Sentence to be given. See Chap. 57: ELON] 1 


r 


„ n 


HBeſides in the Statute of Circumſpecte Agatis made 13 Ed. 1. where it is . | 


determined that ſeveral Things are meerly Spiritual, and are to be de- , o 
; Ave 1uc 


manded in the Spiritual Court, and the Spiritual Judge ſhall have Power Things for a 
to take Knowledge thereof, notwithſtanding the King's Prohibition: One Mortuary. 
Article is, If a Parſon demand MWoztuaries in a Place where a Yoz- | 
tuary hath been uſed to be given by Foꝛce of this Article, (and be- 

fore the Statute of 21 H. 8. c. 6. was made) if Doubt did ariſe; whe- 

ther there was a Cuſtom in a Place to have ſuch Things for a Mortuary, 

this Cuſtom” was triable in the Spiritual Court. F. N. B. 51 & 54. 

10 H. 4. 2. 13 R. 1. 2. Juriſdiction 20. & Kelway, fol. 110. b. and 

that this was the Law before the faid Statute of 21 H. 8. was granted on 
all Hands, and by Jones and Whitlock held to be fo now notwithſtanding 

the ſaid Statute, Micb. 7 Car. B. R. Margaret Hind v. Epiſcopum 

Ceſtriæ, 1 Cro. 237. See Articuli Cleri, g Ed. 2. c. 1. Trin. 17 Car. 2. 

Mark v. Guilbert, 1 Sid. 263, the fame Caſe, 1 Keb. gig. & Mich. 

24 Car. 2. Jobn v. Lloyd, 3 Keb. 75. 2 Keb. 835, 867. . 
Another Article in the ſaid Statute of Circumſpecte Agatis, is, That 

if a Pꝛelate of a Church oz Patron demands a Penſion due to him. Concerning 
all ſuch Demands are to be made in the Spiritual Court; and tre Demand 
accordingly it hath been held, that though the Libel ſhews, that ram per N 
realem compoſitionem quam per antiquam & laudabilem conſuetudinem ipſè & 
Prædeceſſores ſui habuerunt & habere conſueverunt' annualem penſionem, &c. 

And ſo as was urged, the Penſion was demanded upon Temporal Grounds, 

vi. Preſcription, and real Compoſition ; yet Coke and the reſt of the 

Juſtices held, that a Prohibition ought not to be granted. Jin. 10 Fac, 

C. B. Sprat v. Nicholſon, Godbolt. Trin. 41 Eliz. B. R. Collier's 

Caſe; 43 . &5,: de r He 35.1 HN. B. 41. Paſeb. 35 H. 

Croker and York, v. Dormer, Popham's Rep. 23. Goodwin v. The Dean 

and Chapter of Wells, Ney 16. Bulbrook v. Brigs, 2 Cro. 217. And a 
Prohibition was denied, for that a Penſion is a Spiritual Thing recoverable 

in the Spiritual Court; and yet a Title to a Penſion, if ſuable at all in 

the Spiritual Court, muſt depend upon Preſcription; and if denied, the 
Preſcription muſt be tried there before the Penſion can be recovered, 

And ſo upon a Motion for a Prohibition to the Spiritual Court in a Suit 

there for a Penſion, it was held by the Court, that the Law is according 
to F. N. B. 51. 6. that if the Penſion be by Preſcription, tis in the 
Election of the Party to ſue for it in the Spiritual Court as for a Penſion, 

or at the Common Law as for an Annuity. And it was further ſaid, 
that the Opinion of the Lord Coke, 2 Tnfi. 491, 492, is not warranted 

by the Books by him there cited; but Vindbam and Twiſden Juſtices ſaid, - 

that in the Time of King James it was adjudged that for a Penſion by 
Preſcription, Remedy ſhall be _ at the Common Law, therefore the 
Reporter makes a Qucere of it. Trin. 15 Car. 2. 1 Sid. 146. But af- 
terwards it was reſolved by Keeling and Twi/den Juſtices, that Penſions 

by Preſcription may be ſued for in the I Court at the Election of 
4 2 the 
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Duits be- 
tween Par⸗ 
ſons, &c, 


That all Pre- 
ſeriptions are 
not to be 
tried in the 
Temporal 
Courts. 


the Patty; abd although in the Caſe then beſivk them the Preſcription 


was denied, yet would they grant no Prohibition. Mich. 26 Car. 2. 
: WNW Smith v. Biſhop of Lincoln, 2 Keb. 439, 802, and 1 Vent 3. But after= 


wards it' was held, that although a Suit may be in the Spiritual Court 
for a Penſion, yet if it be denied to be Time: out of Mind; Cc. a Pro- 
hibition ſhall go, for that the Preſcription ſhall be tried by the Tem- 
poral Courts, Mich. 26 Car. 2. 1 cog 26 5. See the lame . 120, 
and 3 Keb. 562. See before Chap. 5 

By all which it appears that Profetiptions in all Caſes are not to be 
tried in the Temporal Courts, in regard that by the ſaid Statute of C:r- 
cumſpecte Agatis, Preſcriptions for the Payment of Mortuaries and Pen- 
ſions are triable and determinable in the Spicitnal Court; and this hath 
been owned, and allowed by ſeveral Judgments in the Temporal Courts, 
and Opinions of the Judges ; it will be difficult therefore to apprehend the 
Reaſon why a Modus Decimandi may not be tried alſo in the Spiritual 
Court, eſpecially there being this Article in the ſaid Statute of Circum- 


ele Agatis, That. if a Parſon demand of his Pariſhioners Obla⸗ 


Concerning 
Suits between 
Two Spiri- 
tual Perſons 


for Tithes. 


tions 02 Tithes due and accuſtomed, the Spiritual Judge ſhall have 
Power to take knowledge notwithſtanding the King's Prohibition. 
And by Coke and the other Juſtices, Mich. 7 Fac, in the Caſe de Modo 
Decimandi, this Statute is acknowledged and expounded to give Authori- 
ty to ſue for a Modus Decimandi in the Eccleſiaſtical Courts, and by the 
ſaid Act their Proceedings are not to be ſtopt by a Prohibition to bring 
the Trial of the Modus to the Common Law. And Keeling and Twiſden 
Juſtices would not grant a Prohibition in a Suit for a Modus where the 
Modus was denied. Smith v. Biſhop of Lincoln, 2 Keb. 439, 802. 
1 Vent. 3. Yet afterwards we find the Court of Opinion, that wherever 


the Cuſtom is denied, a Prohibition ſhall go. 3 Keb. 523, 527, fame 


Caſe, 1 Venti. 1085 See 1 Vent. 120, 265. 2 Keb. 41, and 3 Keb. 
1 
And it is further to be obſerved, that in the ſame Article concerning 
Tithes in the ſaid Statute of Circumſpette Agatis, it is ordained and eſta- 


bliſhed, That if any Parſon doth ſue againſt another {arſon fo2 
Tithes greater oz ſmaller, ſo that the Fourth Part of the Ualue 
of the Benefice be not demanded, the Spiritual Judge ſhall have 


Power to take knowledge notwithſtanding the King's P2ohibition 
and with this agreeth the 38 Ed. 3. 6, where it is ſaid, that where the 


Right of Tithes comes in Debate between Two Spiritual Perſons, the one 


_ claiming the Tithes as of common Right within his Pariſh, and the other 


So upon an 
Action of 
Treſpaſs be- 


tween TWO 


Parſons. 


Between Vi- 
car and Par- 
ſon no Pro- 
hibition. 


claiming to be diſcharged by real Compoſition, the Eccleſiaſtical Court 
ſhall have Juriſdiction of it: Which Caſe was vouched by Bacon, and 
agreed W Coke, Mich. 7 Fac. in the Caſe de Modo Decimandi. Coke 
13 Rep. 39. And in an Action of Treſpaſs by one Parſon againſt another 
Parſon, i the Defendant claim as Tithes appertaining to his Parſonage, 
the Court ſhall be ouſted of Juriſdiction ; for the Debate being between 
Two Parſons, it ſhall be intended that it is for the Right of Tithes. 
38 Ed. 3. 5. ö. 2 Roll's Abr. 308. nu. 2. And Richardſon ſaid, the 
Books make a Doubt where the Suit is between the Servant of the Vicar 
and the Parſon, but it ſeemed to him to be all one. Mich. 3 Car. C. B. 
Gomin's Cale, Hetley 60. So when a Vicar ſued for Tithes againſt a Par- 
ſon appropriate (who was a Lay-man) in the Eccleſiaſtical Court for 
the Tithes of Saffron, and alledged that Time out of Memory, &c. the 
Vicars have had Tithes of Saffron within that Pariſh: And the Parſon 
pleaded, that he and his Predeceſſors had uſed to have Tithes of Hay and 


Corn of this Land till within 40 Years laſt paſt, when it was ſowed with 
2 Saffron; 
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Saffron; it was faid that no Prohibition ſhall be granted to try this 


Cuſtom, but it ſhall be tried in the Ecclefiaſtical Court ; for that it is 
between. the Parſon and the Vicar, although the Farmer was made Party, 
for they may well judge of it, and of the Compoſition ; and this very 
Point was adjudged between Hunt and Buſh, 30 Eliz. and that the 
Party ſhould have a Conſultation. Hill 43 Eliz. Benefield v. Feet, 
Gouldſb. 149. 2 Roll's Abr. 310. nu. 5. So when the Parſon of Great 
Fakenham brought an Action of Treſpaſs againſt the Parſon of Harming- 
ton; and the Queſtion was, If the Parſon of one Pariſh claim by Pre- 
ſcription a Portion of Tithes out of the Pariſh of another, if the Spiritual 


Court ſhall have Juriſdiction for the Trial of it? And the Opinion of the 


whole Court was, that it ſheuld, becauſe that the Matter is betwixt Two 


Spiritual Perſons, and concerning the Right of Tithes. Paſch. 29 Eli. 


C. B. The Parſon of Fakenham's Caſe, 1 Leon 59. Trin. 11 fac. B. R. 
and per Gur. 2 Roll's Abr. 310. uu. 2. vide 35 H. 6. 39, and Bx. 
Juri ſdidt. 3. Where in Treſpaſs for taking of Tithes, the Defendan 
claimed them as Parſon and within his Pariſh, and the Plaintiff preſcribe 
that he and his Predeceſſors, Vicars there, have had the Tithes of that 
Place Time out of Mind, &c. And the Opinion of the Court was, that 
the Debate being between the Vicar and the Parſon, who are Spiritual 
Perſons, that may try the Right of Tithes, therefore the Temporal Court 
ſhall be ouſted of the ſuriſdiction. See alſo 6 Ed. 4. 3. 22 Ed. 4. 23, 
24. 31 H. 6. 11, between a Parſon and the Servant of another Parſon, 
& 7 H. 7. 35. 35 H. 6. 39. 6. between a Parſon and a Parſon's Te- 
nant in Treſpaſs, where the Lay-man ſet forth his Title as Tenant, and 
pleaded to the Juriſdiction of the Court: And by Gaſcoign, the Suit ſhall 
be in the Spiritual Court, becauſe that the Right of Tithes ſhall be tried 
only in the Spiritual Court betwixt Spiritual Perſons, fee Mich. 11 Fac. 


B. R. 2 BAH. 157 K , Jac: 310. m. 1. Trin, - 


11 Fac. B. R. per Cur ibidem, nu. 2, and Mich. 14 Fac. between 
Adams and Sir Thomas Vavaſour v. Hubertſon, ibid. nu. 4. Mich. 28 & 
29 Eli. between the Vicar of Pankridge and Buſſey, ibid. nu. 6, and 
Godbolt, Jin. 31 Eli. Bothani v. Cooper, 3 Cro. 136. Mich, 29 & 


30 Elix. B. R. Savell v. Mood, 3 Cro. 71, and 1 Leon. 94. Trin, 


30 Elix. B. R. Gatehouſe and Penn's Caſe, 1 Leon. 128. Paſch. 2 Fac, 
C. B. Randal v. Knowles, Noy 147. Mich. 35 & 36 Eliz, B. R. 
Sherborn's Caſe, 3 Cro. 306. 


Now in regard that the Words of the ſaid Statute of Circumſpecte * 
Agatis as to this Point only are, If any Parſon doth ſue againſt ano- n 3 


ther Parſon fo2 Tithes greater oz ſmaller, ſo that the Fourth Part ed in Suits be- 
of the Galue of the Bencfice be not demanded, the Splritual Judge weren 


tual Perſons. 


ſhall have Power, &c. and ſo only gives the Spiritual Court the Cognizance 
of the Right of Tithes betwixt Spiritual Perſons, not of Preſcriptions 
_ expreſly ; and yet by the Judgments relating to this Matter both Antient 
and Modern, the Spiritual Courts have been allowed to try, and finally 
to determine the Right of Tithes between Spiritual Perſons, though they 
ground their Titles upon Preſcription (as for the moſt part they muſt) 
and fo to try the Preſcription; but it is ſaid by Coe, that the Reaſon why 
Prohibitions are not granted in Suits between Spiritual Perſons, as Parſon 
and Vicar, is becauſe the Modus ſuggeſted to be paid comes not in Que- 
ſtion, but only the Right of Tithes to which of the Spiritual Perſons they 
do belong. Draiton and Cotterel v. Smith, 2 Bulſt. 158. But other 
Words in the ſame Statute are, If a Parſon demands of his Pa⸗ 
riſhſoner Oblations oz Tithes due and accuſtomed, (that is due in 
Kind or by Cuſtom, as the Judges, I have ſhewed, expounded them) the 
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tween Par⸗ 
tons, c. 


8 


3 


* 
1 — —— I 


— —U—ẽ4— — 
LI — bs > —— Te 
— — 2 
— _ part 9 — — 
— 


—— —— — 


— 
SOT ANCE Sev ne vt 


_— CO 
— en; 
— 


— —4 
— —— — 


11 


1 — 
— 7 —7———f— :: —— 


— 


r == 


wh 8 rene eee 
* 2 
"$f 2 


1 
Fr 
74 


* * - 0 GE: 
_— — . IF 
bs — R — — 
— YO 
— x 5 — — 
— 


— 
2 = 
— a 
— — — 
— — — - 


636 as The Clergy Aan Tur Or, Cap. $7: 


Jurisdiftion Sutctrant Judge ſhall have Power to take Rnowlevge, &c. th fo 


4. . eems more ex preſly to give Trial of a Cuſtom or Preſcription for Tithes, 


us. a Modus Decimandi to the Eccleſiaſtical Judges, than the former 
Words do, which give the Trial of the Right of Tithes to that Court 
betwixt Spiritual Men: Vet notwithſtanding all that has been before ſaid, 
and the Caſes cited to the contrary, I conceive that the Law and Practice 
is ſettled in this Point, that if a Modus Decimandi be ſued for in the 
Eccleſiaſtical Courts, a Prohibition lies to ſtop the Trial of it, if the Modus 
be denied. The Reaſon given is, not upon the Account that the Spiritual 
Court wants Juriſdiction, but in regard of the Notion their Law has of 
Cuſtom different from ours: And being that every Modus is due by 
Cuſtom, tis the Common Law only that can determine what Time and 
Uſage with us ſhall be ſufficient to create ſuch Cuſtom ; that is, Time 
beyond all Memory to the contrary ; whereas by their Law ſometimes 
10 Years, ſometimes 20, they will adjudge ſufficient to create a Cuſtom, 
as is ſaid 3 Keb. 527, in the Caſe of Andrews v. Simſon; and Prohibi- 
tions in ſuch Caſes are not granted, for that the Spiritual Court hath not 
a Juriſdiction of the Matter, but in reſpect of the Trial which is to be 
by our Law only; and if upon the Trial it be found for the Modus, the 
Proceedings ſhall go on in the Spiritual Court; if againſt the Modus, the 
Prohibition ſhall ſtand. See the aforeſaid Caſe of Angrews v. Simon 


3 Keb. 523, 527. 


CHAP. LVII. 


Where and by what Plea the Spiritual 


Court ſhall be ouſted of Juriſdiction, and 
upon what Suggeſtions Probibitions are 


granted. 
Tho! a Par- A though it may be OS." that a Parſon may ſue in the Eccle- 
ſon may ſue ſiaſtical Court for a Modus Decimandi originally, or for Money or 
ot 51h other Thing due and payable by Cuſtom in lieu of Tithes, or otherwiſe 
nally, * for Things not in their Nature Titheable ; and alſo if it be admitted that 
a Modus may be proved and examined there, when the Libel is grounded 
thereupon ; yet if the Proprietor of the Tithes of a Pariſh doth fue in the 
Spiritual Conrt for Tithes in Kind, of Lands diſcharged thereof by Pre- 
ſcription, &c, and the Defendant doth alledge the Cuſtom or Preſcrip- 
tion de Modo Decimandi in Bar, that Cuſtom or Preſcription ſhall not be 
tried and determined before the Judge Eccleſiaſtical, but a Prohibition 
lieth to try the ſame at the Common Law, for that the Suit is not origi- 
nally for the Modus (as it might be), but for the Tithes in Kind of Lands, 
by a Modus or Preſcription diſcharged of the Payment of Tithes; and in 
ſuch Caſe to ſue for Tithes in their Kind is prohibited by this Proviſo 
in the Statute of 2 & 3 Ed. 6. c. 13. Pꝛovided always, and be it 


enacted by the Authozity afozeſaiv, That no Perſon ſhall be ſued, oz 
| otherwiſe | 
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otherwiſe compelled to yield, give oꝛ pay any manner of Tithes foz Jurisdittion 
any Manozs, Lands, Tenements oz Þereditaments, which by ugh 


the Laws and Statutes of this Realm, oz by any Pzivilege oz 9 


Pꝛeſcription, are not chargeable with the Papment ok any ſuch 
Tithes, oz that be dilſcharged by any Compolition real. 


And always when an Act of Parliament commands or prohibits any Yet Prohibi. | 


Court, be it Temporal or Spiritual, if the Statute be not obeyed, a Pro- nge 
hibition lieth, of which the Judges gave ſeveral Inſtances. Trin. 7 Fac. ** 
in the Caſe de Modo Decimandi, 13 Cotes Rep. 12 & 37, and by Dod. prohibiting. 
deridge in Harding and Goſling's Caſe, 3 Bulft. 241. So if a Biſhop or 
his —— (who ſhall alſo have the Privilege) doth ſuggeſt, that a Suit is 

in the Eccleſiaſtical Court for Tithes in Kind, where the Lands are diſ- 

charged by a Preſcription de Non Decimando, a Prohibition lies by the 

faid Prohibitory Clauſe. Paſcb. 38 Eliæ. The Biſhop of Wincheſter's Caſe, 

2 Coke-44. , ; STE ©. | Din 581 nn on 8 I . 
But though it be ſaid, that where the original Suit is for Tithes in Tho' a Pro- 
Kind of ſuch Lands, which by Act of Parliament, Preſcription or Com- e ler, 
poſition real are diſcharged of Tithes abſolutely, a Prohibition lies by Force ec 
of the ſaid Prohibitory Clauſe in the Stat. 2 Ed. 6. yet from thence it diſcharged. 
ſeems not to follow, that if the Tithes in Kind be ſued for of Lands !* > an 
which be not diſcharged of Tithes by any of the aforeſaid Means, and the 
Defendant doth alledge a Modus Decimandi, which relates to the Manner or 
Circumſtances of paying ſome particular Tithes of ſuch Lands only, that 

a Prohibition lies to try ſuch Modus at the Common Law; for in the firſt 

Caſe the Lands themſelves are diſcharged of the Payment of Tithes, and 

ſo the original Suit is prohibited by the Clauſe of the ſaid Statute 2 Ed. 6. 

but in the later, the Lands are titheable, and therefore the original Suit for 

the Tithes in Kind is warranted (as hath been ſhewed) by the before- men- 

tioned Statutes: And alſo in the former Caſe, the Plea of a Modus De- 

cimandi cannot be ſaid Acceſſory to the Right of Tithes upon the Reaſons 

given by the Judges. in the Caſe de Modo Decimandi, vis. becauſe the That where 
Tithes are extinct, and the Modus is the only Thing with which the Land e e are 
is chargeable; and therefore by the ſaid Clauſe in the Statute, which is Indus cannot 
in the Negative, the Principal, vz. the Tithes, are not to be ſued for be acceſſory. 
there; and the Rule, That when the Eccleſiaſtical Court hath Juriſdiction 
of the Principal, &c. cannot hold Place in ſuch Caſe : But in the later 

Caſe, the Modus is but Acceſſary to the Right of Tithes, and the Rea- 

ſons given by the Judges in the Caſe de Modo Decimandi are not applicable 

to it; for here, the Tithes in Kind of the Land are not abſolutely ex- 

tint; for we ſuppoſe the Cafe to be, that when the Lands are ſown, 

Tithes of Corn are to be paid in Kind, when mowed, of Hay, when de- 

paſtured, of the Stock; yet for ſome of theſe Tithes, a Modus: as to the 

Manner of Tithing is ſuggeſted, not for the reſt, as that the Eighth 

Sheaf, Shock or Cock, ſhall be paid inſtead of the Tenth; that the Tenth 

of the Cheeſe made betwixt certain Days, ſhall be paid for the Milk of 

Cows ; -2d. for a Lamb, Pig, Cc. In theſe Caſes the Lands are not diſ- 

charged of Tithes in Kind, but only a Recompence comes in the Place of 

a particular Tithe by Preſcription, or a Preſcription doth direct the Cir- 
cumſtances or Manner of paying the Tithe in Kind, as that the Tithe of 

young Beaſts ſhall be paid at a certain Age, though uncapable of living 

then without a Dam, Cc. Now in theſe Caſes, when the Tithes of Land 

are not extinct, but the Lands are chargeable therewith, ; the Caſe ſeems 

to be out of the Prohibitory Clauſe in the Statute, and the Principal, 
(viz.) the Right of Tithes, remains A Cognizance, and on 

| 1 7 | 8 y 
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Jurisdiftion by Force of the ſame Statute and ſo the Modus that comes in by Alle- 
—— 40. gation, and is dependant thereupon, is acceſſory thereunto; and being ſo ac- 
ceſory, is alſo of the ſame Juriſdiction: And this was not denied to be the 
* ar Rule of Law by the Temporal Judges, when twas argued: by the Ciuilians 
21 in the Caſe of Lands abſolutely diſcharged of Tithes in Kind, and indeavour- 
ccd to be proved by Bacon Solicitor General, (who was on the Part of the 
Clergy) from ſeveral Authorities, but only it did not come up to the 
Caſe. then under Debate; in which, by reaſon of the ſaid Clauſe, they 
had not Cognizance of the Right of Tithes in Kind, but only of the 
Modus Decimandi. And the Authorities vouched by Bacon to prove the 
faid Rule were theſe; 1 Nic. 3. 4, the Opinion of Huſſey, that when 
the Original ought to begin in the Spiritual Court, and afterwards a Thing 
cometh in Iſſue which is triable in our Law, yet it ſhall be tried by their 
Law: As if a Man ſueth for a Horſe deviſed to him, and the Defendant 
ſaith, that the Deviſor gave to him the ſaid Horſe, the ſame ſhall be tried 
there. And the Regi/ter 57 & 58, If a Man be condemned in Expen- 
ces in the Spiritual Court for laying violent Hands upon a Clerk, and af- 
terwards the Defendant pays the Coſts, and gets an Acquittance, and yet 
the Plaintiff ſueth him againſt. the Acquittance for the Coſts, and he ob- 
tains a Prohibition; for that Acquittances and Deeds are to be determined 
by our Law; yet he ſhall have a Conſultation, becauſe the Principal be- 
longeth to them, (but they muſt proceed according to the Rules of the 
Common Law ;) 38 Ed. 3. 5. Right of Tithes between Two Spiritual 
| Perſons ſhall be determined in the Eccleſiaſtical Court; and 38 Ed. 3. 6, 
pon Rights where the Right of Tithes comes in Debate between Two Spiritual Per- 
ene nog . ſons, the one claiming. the Tithes as of common Right within his Pariſh, 
ritual Perſons. and the other claiming to be diſcharged by real Compoſition, the Eccle- 
ſiaſtical Court ſhall have Juriſdiction of it; to which may be added ſome 
modern Caſes, as if a Suit be in the Spiritual Court for a Modus Deci- 
mandi, and the Defendant plead Payment, this ſhall be tried there, (they 
allowing ſuch Proof of the Payment as is' ſufficient at Common Law) 
for that the original Suit was well commenced there. Mich. 14 Fac. 
B. R. Goſling and Harding, per Cur'. Hob. 314. 2 Roll's Abr. 305. 
So if a Man ſue for a Legacy in the Spiritual Court, and the Defendant 
pleads a Releaſe in Bar, and the Plaintiff denies it, this ſhall be tried 
there, and no Prohibition ſhall be granted, for that this is a Matter ariſing 
from an original Cauſe of which they have the Juriſdiction. Mich. 
15 Jac. C. B. between Pereber and Wheeble, per Curiam. Hob. 2 5 5. 
Anonymus. 2 Roll's Abr. 307. nu. 14. So it is, if Payment be pleaded 
in a Suit in the Eccleſiaſtical Court whereof they have original Cognizance. 
12 Jac. B. R. 1 Roll's Rep. 12. & 2 Abr. 305, 306. So if an Ad- 
miniſtrator ſue for a Legacy due to his Inteſtate in the Spiritual Court, and 
the Defendant pleads the Releaſe of the Inteſtate in Bar, and the Plain- 
tiff will avoid it, for that his Inteſtate was an Ideot, this Ideocy ſhall be 
tried there, and no Prohibition thall be granted, for that they have Juriſ- 
diction of the original Matter. Micb. 15 Fac. Percher v. Wheeble, 
2 Roll's Abr. 307. nu. 15, FY 5 
Simoniacal Or if a Parſon ſues in the Eccleſiaſtical Court, and the Defendant there 
Contact. pleads that the Plaintiff was preſented upon a Simoniacal Contract againſt 
the Statute of 31 Elliz. this ſhall be tried there, for that they have Juriſ- 
diction of the original Matter. Mich. 8 Fac. C. B. Penn's Caſe, 2 Roll's 
18 Ar. 207 nun. 1 $469 5 
When they To all which I will add Two other Judgments. reported by Coke, 
may try the qywyhich ſeem to favour this Opinion, that the Spiritual Court having Ju- 
83 2 5 riſdiction 
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riſdiction of the Principal, ought not to be prohibited in judging the Jurfsdifion 
Acceſſory, though the Acceſſory is of itfelf beyond Queſtion of Tem- 3 
poral Cognizance. tc e 8 
The former of which is Robert's Caſe, Mich. 8 Fac. which is as fol- (i.) Robert's 

loweth: A Prohibition had been granted in a Caſe of Subſtraction of Caſe. 
Tithes, upon Surmiſe, that the Plaintiff (being Defendant in the Spiritual 

Court) had but one Witneſs to prove in that Court his Demiſe, which 

that Court would not allow for Proof, for that fingularis Teftis is not al- 

lowable by their Law. And upon Conſideration and Sight of a Prohi- 

bition granted in the ſame Cauſe, in Hill. 3 Eliz. in Banco Regis, it was 

reſolved by Coke Chief Juſtice & totam Curiam, that a Conſultation ſhould 

be granted, and that for divers Cauſes, Firſt, It appeareth by the Regiſter, 

fol. 15, that it is a Rule, Quod non eft conſonum rationi quod Cognitio Ac- 

ceſſoriæ in Curia Chriſtianitatis impediatur ubi cognitio Cauſe Principalis 

ad forum Ecclefiaſticum noſeitur pertinere; and with this agrees 1 R. 1. 

3, 4. Secondly, If ſuch Surmiſe ſhall be allowed, then in every Caſe for 

meer Delay ſuch a Surmiſe may be made; for when the Defendant. in the 

Spiritual Court ſhall ſurmiſe that he hath but One Witneſs, the Plaintiff 

there cannot deny it, and ſay, that he hath Two or more, for then he 
affirms Matter againſt himſelf, and when the Spiritual Court hath Ju- 
riſdiction of the principal Cauſe they determine the Acceſſory. But it 

was objected, That if A. claiming by a Leaſe from B. of a Rectory, libels 

for Subſtraction of Tithes, and the Defendant pleads a former Leaſe 

made by B. to C. and the Defendant hath but one Witneſs in the Caſe 

to prove the former Leaſe ; if no Prohibition ſhall be granted, the Defen- 
dant ſhall be charged; and if C. ſue him upon the Statute of 2 Ed. 6. 

at the Common Law, the Teſtimony of One Witneſs only will there be 
ſufficient, and fo he ſhall be twice charged. To which it was anſwered, 

That firſt the Fault was the Defendant's, that he would not ſet forth his 

Tithes, for then he ſhall not be charged whoever takes them. But in 

ſuch a Caſe, thoſe in the Eccleſiaſtical Court will upon One good Witneſs _ 
and any concurrent vehement Preſumption, as Poſſeſſion or the like, al- 

low of ſuch a Proof; and the Teſtimony of One Witneſs in our Law is no 
concluſive Evidence, but ought to be left to the Conſcience of the Jury, 

and fo the Validity or Invalidity of Proof of Matters of Fact ſhall be 

left to them. But if a Queſtion at the Common Law ariſe from the But if they 
Party upon the Conſtruction of a Statute, or the like, and thoſe of the mill proces 


Eccleſiaſtical Court will take upon them to judge of it againſt the Rule of be 25 


Law ; there, upon ſpecial Surmiſe of it, and upon the Shewing of the Statute, S. 


Anſwer or other Pleadings of the Parties, by which it appears to the Court 
that ſuch Surmiſe is a good Ground for a Prohibition, it ſhall be granted; 
for Matter in Law ariſing upon Eſtates or Intereſts created by the Com- 
mon Law, and Conſtruction of Statutes, ought to be made according to 
the Rules of Common Law, & non debet trahi ad aliud examen. 5 
The other Judgment that proves, that the Acceſſory is to be tried in 2. Fuller's 
the Eccleſiaſtical Court, when it hath Juriſdiction of the Principal, was &#* vouched. 
vouched by Coke, and reported by him in the faid Caſe of Roberts; which 
is this. Paſch. 35 Eliz. in B. R. Fuller brought a Prohibition againſt 
Clements and Wiſtard, and Fuller counted that he himſelf was Owner 
of the ReQory of A. and libelled in the Spiritual Court againſt Clements 
for Subſtraction of Tithes, pendant which Suit the ſaid Viſeard inter- 
vening pro intereſſe ſuo made theſe ' Allegations againſt the ſaid Fuller, 
That the ſaid Rectory was impropriate to the Monaſtery of Wendling, 
and granted by Queen Elizabeth to M. and Hall, who infeoffed Bun 
5 who 
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Jurisdittion ho let it to Wiſtard for Forty Years, and proved theſe Allegations by 
3 Witneſſes, and had Sentence againſt Fuller, who was condemned in Coſts 
Eight Pounds and Ten Shillings to Clements, and Thirteen Pounds and 
Six Shillings to //ifeard; and after Fuller did appeal to the Court of the 

Arches, and there Fuller claimed the faid Rectory by reaſon that Hall was 
ſeiſed of it, and by his Deed did give and grant the ſaid” Rectory, and 
all Lands and Tithes to it appertaining, to Sir Edward Cleve before the 
Feoffment ſuppoſed to be made to Bozome, and that Sir Edward Cleve by 
his Deed did infeoff Fuller, and although that he offered to prove the 
Delivery of the Deed of the ſaid Feoffment made to Sir Edward Cleve by 
That the one fole Witneſs, the Eccleſiaſtical Court would not allow it, without 
| Court would producing another Witneſs. And Fuller further faid, that although he 
Witneſs, Cc. had alſo alledged there, that theſe were Matters determinable at Common 
Law, notwithſtanding they gave Sentence. The Defendants to have a 
Conſultation pleaded, that Fuller in the ſaid Court of the Arches proved 
the Delivery of the Deed aforeſaid by Sir Edward Cleve and Mouſe, but 
could not prove Livery and Seiſin according to the Deed, and for this 
Cauſe Sentence was given, without that, that the Judges of the Arches 
would not admit of the ſaid Proof, unleſs he proved the Deed by other 
Witneſſes ; upon which Fuller demurred in Law: And it was objected by 
1 Argument the Counſel of Fuller, 1. That Wiſkard (who is a meer Stranger to the 
ber Trial at Suit, and who comes in pro intereſſe ſuo in the ſaid Rectory) pleads Matter 


Law, as fo . 2 | 
ee meerly determinable at the Common Law, /c:/icet, Letters Patent, Feoff- 
tance. ment and Leaſe for Years; and on the other Part, Fuller claims an Eſtate 


in the ſaid Rectory by Conveyance at the Common Law. And now the 
Queſtion in the Eccleſiaſtical Court being only who hath the beſt Eſtate 
in the ſaid Rectory by the Common Law, this ought to be tried by the 
Common Law, and not in the Eccleſiaſtical Court; for this is the Birth- 
right of the Subject to have his Inheritance and Freehold tried and deter- 
mined by the Common Law, for the Civil Law differs much in the Trial 
2. Concern- Of Inheritances. 2. It was objected, That all Matters in Law ought to 
ing Livery. be determined by the Judges of the Law; and in this Caſe Matter of 
Law ariſing, (/ci/.) If a Man hath a Rectory impropriate which conſiſts 
in Glebe and Tithes, and by his Deed gives and grants the ſaid Rectory, 
and all Lands and Tithes any ways belonging or appertaining to it, to ano- 
ther and his Heirs, and no Livery is made; in this Caſe, whether the 
Tithes ſhall paſs or no, (for the Tithes may paſs without any Livery) 
this Queſtion is not fit to be determined by the Eccleſiaſtical Judges, but 
5 by the Judges of the Common Law; Quod qui ſque novit in hoc ſe exerceat. 
3. Thatall 3. It was objected, That V iſcard was a meer Stranger to the Suit, and 
on _ all his Allegation is Temporal, and for that, it is a ſtronger Caſe to main- 
Temporal, tain a Prohibition, foraſmuch as betwixt him and Fuller nothing is in 
Queſtion, but to whom the Inheritance of the ReQory belongs; but 
Clements, who is ſued for Subſtraction of Tithes, hath greater Colour in 
his Defence, being lawfully ſued in the Eccleſiaſtical Court; but all his 
4. That Fuller Allegations, as hath been ſaid, is Temporal. It was objected, That 
3 Fuller had but One Witneſs to prove the Delivery of the Deed, and in the 
Fcaeleſiaſtical Law unus Teſtis eft nullus Teſtis; for all which Cauſes it 
was prayed that Prohibition may ſtand, and that no Conſultation may be 
granted... . 
E To which it was anſwered and reſolved by Sir Chriſtopher Wray Chief 
' Juſtice, and per Curiam totam, 7 


11• As to the firſt Objection: That foraſmuch as the Original belongs to 
2 7 the Eccleſiaſtical Court, tho Determination of all that which depends 
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upon it belongs to the Judges of the ſame Court, although that the Mat- Jurisvittion 
ter be triable by the Common Law]; but where the original Matter be- ed app 


longs to the Common Law, and there commenced; and Iſſue be taken 
upon Matter triable by the Eccleſiaſtical Law, there the Judges of our 
Law ſhall write to the Judges of the Eccleſiaſtical Court to try it, and to 
certify, Sc. And the Reaſon of this Diverſity, is that our Judges have 
Authority to write and command them by the King's Writ to certify 
them of their Law, but they cannot write to the Judges of our Law to 
try any Thing and to certify them, for that they have no fuch Authority 
to command by Writ, Sc. And at the End of this Anſwer to the firſt 
Objection it is further ſaid, That if in the Eccleſiaſtical Court the Suit 
is for a Legacy, and the Defendant pleads a Releaſe, if in the admitting 
or rejecting of Proofs concerning this Releaſe, which is Matter determi- 
nable at Common Law, they do Wrong to the Plaintiff or Defendant, 
they have no Remedy but by Way of Appeal. But '9y@re as to this, 
for I take the contrary to be Law; and ſo adjudged in the Caſe of Ar- 
miger Brown v. Wentworth, Yelv. ga, before- mentioned, Chap. 54. 2. To 2. They may 
the Second it was anſwered and reſolved, That if upon Conference with give Sentence 


| TAE, 4 ding t 
Men learned in the Law they give Sentence according to Law, this is well Law, on 


done, and no Prohibition ought to be granted; but if they take upon 

them to draw the Intereſt of any Man ad aliud examen, and to judge 

againſt the Rule of Law concerning the Inheritance or Intereſt of any, 

there a Prohibition lies. And in the Caſe at the Bar, they well reſol ved 

the Law; for by the ſaid Livery of the Charter, the Tithes did not paſs 

as in Groſs; for that the Intention of the Parties was to paſs the intire 

Rectory by Feoffment, and not to paſs the Tithes only ſeparate from it, 

for that would be to diſmember the Rectory into Fractions by a Con- 

ſtruction of Law contrary to the Intention of the Parties. 3. As to the , That , 
Third Objection, it was anſwered and reſolved, That by the Ecclefiaſtical Stranger may 

Law a Stranger may come in pro intereſſe ſuo, and when they have Juriſ- ron . 
diction of the original Cauſe of Suit, we ought not to draw in Queſtion : 
their Order or Proceeding ; but if they proceed 7nver/o ordine, not ob- 
ſerving Form, this ought to be redreſs'd by Appeal; and although that 
the Matter depending upon the original Cauſe be determinable by the 
Commen Law, yet it ſhall be determined, as hath been ſaid, in the Ec- 

_ clefiaſtical Court. 4. As to the Fourth Objection, it was anſwered and 4. A Surmiſe 
reſolved, That ſuch a Surmiſe that he hath but One Witneſs, is not ſuf- bat he bath Wt 
ficient to have a Prohibition, for that the Ecclefiaſtical Court hath Juriſ- a = WH. 
dition of the Principal; and if ſuch a Surmiſe ſhall be ſufficient, all Suits ſufficient. 11 
in the Ecclefiaſtical Court ſhall be either delayed or quite taken away; 
for ſuch a Surmiſe may be made in every Caſe, and the Plaintiff in the 
Eccleſiaſtical Court cannot have any good Anſwer to it to have a Conſul- 
tation; which agrees, ſaith Coke, with the Reſolution in the principal 
Caſe, vis. Robert's Cafe before- mentioned, which is reported 2 Cro. 269g, _ 
and 12 Co. 65. So it hath alſo been held, that if a Parſon ſued upon the gurmiſe that 


_ Statute of 2 Ed. 6. in the Spiritual Court for the double Value for not 8 . 
ithes, a 


ſetting forth of Tithes, and the Defendant to have a Prohibition ſurmiſed, hd but One 

that he ſet them forth, and that they would not admit the Proof thereof Witneſs, no 

by One Witneſs, that no Prohibition lies, for that they have Cognizance Prohibition. 

of the Matter. Hill. ꝙ Car. B. R. Dolle and Sir Edward Powel, 2 Roll's 

Ar. 299. $So by the Reſolution of all the Judges of England, Paſch. Incidents left 
ac. 1. under their Hands delivered to the Lords of the Council, it was bo the Eccle- 
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C. Cant! ſiaſtical Law 1 | 
agreed, That if the Queſtion be upon Payment or Setting out of Tithes, 1 
or upon Proof of a Legacy, or Marriage, or ſuch like Incidents, it was to 14 
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- Jurisdiition be left to the Trial of their Law; though the Party have but One Wit- 
1 neſs ; but where the Matter is nat determinable in the Eccleſiaſtical Court, 
there lieth a Prohibition either upon ot without ſuch a Surmiſe. 2 Inf. 

650d. Vet tis to be obſerved; That the very next Term after this Reſo- 
lution of the Judges is ſaid to be given, that the Proof of the Revocation 
of a Will by One Witneſs.being refuſed in the Eccleſiaſtical Court, for 
that very Reaſon a Prohibition was granted by the Court of King's Bench, 

as appears Trin. 4 fac. B. R. Armiger Brown v. Wentworth; Yelv. qa. 
Nor is. it material to ſay, that a Preſcription by the Common Law is to 
be tried at the Common Law. See 9 H. 6: 46. For when one pre- 
ſcribed, (being ſued in the Spiritual Court for not paying towards the 
Repair of a Mother Church) that there was a Chapel within the faid Vil- 
lage, in which they had at all times Sacramenta & Sacramentalia, and 
that he, nor the Inhabitants that uſed to reſort to the ſaid Chapel, have 
ever uſed to repair the ſaid Church, it was held / that a Preſcription, which 
is incident to Eccleſiaſtical Things, ſhall be tried in the Eccleſiaſtical 
Court. Mich. 20 Fac. B. R. 2 Roll's Rep. 265, And when a Pro- 
hibition was prayed upon the like Suggeſtion, by the Opinion of the whole 
Court a Prohibition heth not, in regard that this Preſcription is meerly 
Spiritual; ſo the Prohibition was denied. Hill. 7 Fac. B. R. 1 Bulft. 
17. Hill. 12 Fac. B. R. betwixt the Church-wardens of Aſbton and 


Bromage, 2 Roll's Abr. 311. ; £1 1 
Prohibitionn Now one might have thought, that the- Law as to the Points determin- 
2 abr. ed in theſe Caſes was fully ſettled, viz. that the Court which hath Juriſ- 
mer Points, diction of the Principal hath the Juriſdiction of the Acceſſory, and that 

a Surmiſe of but One Witneſs is no Ground of a Prohibition; yet in a 
Prohibition obtained upon a Surmiſe, that whereas a Parſon had ſued in 

the Spiritual Court for the Tithe of Pigeons, the Defendant there had paid 

the ſaid Tithe, and proved it by One Witneſs, and the Court Chriſtian 

would not allow the Proof without Two Witneſſes; the Prohibition 

was affirmed: Paſch. 41 Eliz. Moor gog. And fo a Prohibition was 

granted for the fame Cauſe upon a Suit for the Tithes of Lambs. Warner 

v. Barret, Hetley 87, and ſo Dodderidge held in 14 Fac. B. R. in Har- 

ding, Cc. and Goſlin's Caſe, 3 Bulſt. 24.1. . GER. 

So when De- And when a Suggeſtion was, that the Defendant in the Spiritual Court 
an er Claimed the Tithes by a Leaſe from the Parſon, of an elder Date than that 
Leaſe. the Plaintiff had, that ſued him for them there by Force of a later Leaſe 
by the ſame Parſon, ſo that the Queſtion was, which of the Two Leaſes 

ſhould be preferred ; a Prohibition was awarded ; and though Croke held 

that a Conſultation ſhould be granted upon 1 K. 3. 4, that where the 

Spiritual Court hath Juriſdiction of the Principal, there if an Acceſſory 

come triable at the Common Law, that alſo ſhall be tried there; yet Coke 

ſaid, that in one Futter's Caſe, there was a Suit in the Spiritual Court for 

Tithes, and Title made by the Grant of the Rectory, and. the other made 

Title by a former Grant, and a Prohibition was granted, yet he agreed, 

3 "= = 3. 4, unleſs the Spiritual Law differs from our Law, as their Law 
is, that a Gift of Goods is not good without Tradition, but otherwiſe it 

is at our Law; and Dodderidge ſaid, that the principal Matter here, 

which is the Leaſe, is Temporal not Spiritual, therefore is not within 

the Rule, 1 R. 3. but true it is, that if the Original be Spiritual, then 

the Acceſſory ſhall be tried there alſo, otherwiſe not; all which was grant- 

ed by Coke, who alſo ſaid, that if a Man make Title in the Spiritual Court 

by Force of a Leaſe of the Proprietor, and the Defendant deny the Leaſe, 

a Prohibition ſhall be granted; and in the Caſe then before the Court, 
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ſiaſlical Court on a Suggeſtion, That the Trial of all Letters Patent and Eu 


Grants of the King ought to be at the Common Law, and not in the If the Vali- 


Eccleſiaſtical Court; and that the Defendant had libelled in the Eccle- ail) af La. 


ſiaſtical Court for Tithes, and that his Tithes were by the King's Letters ters Patent 
Patent, whereas the Plaintiff (who prayed the Prohibition) had a more os: fig _ 
antient Right to the ſaid Tithes by other former Letters Patent of the Libel for 
King; but the Libel in this Caſe in the Spiritual Court, was only in the Tithe. 
common Form, (vi. That he was Proprietor of the Tithes, without 

making any other Title ; but upon the Proceedings, the Title did appear 

to be by Letters Patent on both Sides); and. by North, Windham and Charle- 

fon, a Prohibition was granted ; for that the Eccleſiaſtical Court was not 

to try the Validity of the Letters Patent; but Levinz contra, the Suit 

in the Eccleſiaſtical Court being grounded only upon the Wrong in ſub- 
ſtracting the Tithes; and if the Tithe come in Queſtion there, tis only 

as an Incident, and ſaid that when the Foundation of the Libel is for a 

-Spiritual Matter, and a Temporal Thing falls in incidently to be que- 

ſtion'd there, the Eccleſiaſtical Court ſhall try ſuch, Temporal Matter, 

ſo that they proceed according to the Rules of the Common Law, and 

cited 12 Coke 65, 66. 1 R. 3. 4. Regiſt. 57, 58. 3 Croke 466, 788, 

and Trin. 24 Car. 2. B. R. Sir William fuxton v. Seignior Byron, ad- 

judged accordingly by Hale Chief Juſtice and the whole Court; but the 
Prohibition was granted in this Caſe by the Three other Judges. 

Lev. 71. . 55 

- I will here alſo cite ſome Caſes mentioned by Roll in his Abridgment, Other Caſes 
where Prohibitions have been denied to the Spiritual Court upon Trial of 1 
Temporal incident Matters, the Principal being proper to their Juriſ- e r 
%ͤö;ͤ&  . 1 


If a Parſon compounds with a Pariſhioner for his Tithes, and grants Where a Par- 


them by Deed to him for a certain Sum by the Vear according to the i 


Agreement, and afterwards he ſhall ſue the Pariſhioner in the Eceleſiaſti- Deed, and 
cal Court for the Tithes in Kind, no Prohibition ſhall be granted upon oo OL. 
this Diſcharge by Deed, for they may well try it, having Conuſance of the , 
Principal, 8 Ed. 4. 14. 'Paſch. 16 Fac. B. R. reſolved betwixt Griſſin 

and Bulſiuſt, and a Prohibition denied, although that once before it was 

reſolved econtra for the Church of Wakerly. 1 5 

So if a Parſon leaſe all the Tithes of his Benefice to one Pariſhioner, 80 aſter he 
and after ſues him for his own Tithes, no Prohibition ſhall be grant- _ them 
ed, for that this Leaſe is a good Diſcharge there. 8 Ed. 4. 14. per 
Choke. : | 

So if a Parſon leaſe by Deed the Tithes of his Pariſh, and after ſues 80 where the 
for the Tithes in the Spiritual Court, and there this Leaſe is pleaded, Rn __ , 
where the Queſtion betwixt them is, whether the Tithes of all the Pariſh, * 
or only of ſome particular Things, are let; yet no Prohibition lies, for 
that they have Cognizance of the Original, and they ought to take Ad- 
vice of them that be learned in the Common Law for their Direction, 
as the judges of the Common Law take Advice of them; but if they 
Judge contrary to the Common Law, a Prohibition lies after Sentence. 

Mich. 13 Car. B. R. betwixt Dr. Pockhington and Sir -St. Fobn, 
2 Roll's Abr. 3ob, 307. . «ib , 

So if 4. the Parſon of B. ſues for Tithes in the Spiritual Court againſt Where the 
B. who pleads a Leaſe for Years made to him by the Parſon, and the 4 M 5 
Parſon replies, that he was Non- reſident and abſent by the Space of Bigh- Statute. 

hor | . ty 


* 
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a Prohibition was granted per Curiam. Mich. 12 Fac. B. R. Worts Jurisdifion 
v. Clifton, 1 RolPs Rep. 61. So a Prohibition was prayed to the Eccle- ne 
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644 The Clergy-Mans Law: 
Jurſsdiftion ty Days and more, in ſuch a Year, Sc. from his Benefice, by which the 
— Leaſe became void; no Prohibition lies upon this Plea, although that it 
be grounded upon the Statute of 13 Eliz. and although it was objected, 
that the judges of the Spiritual Court ſhall not have the Expoſition of a 
Statute; yet becauſe they have Juriſdiction of the originial Cauſe, they 
ſhall have Power to try that which is the Acceſſory ariſing thereupon, 
Hill. 14 Car. B. R. Sir Thomas Lucy v. Dr. Lucy, per Curiam, 2 Rolls 

! Abr. 308. nu, 22. | - GE 5. EEE | | 
The Proof of Theſe Caſes ſerve to prove, that if upon a Suit for Tithes in Kind a 
the Caſes. Teaſe be pleaded and denied, the Validity thereof is to be tried in the 
Eccleſiaſtical Court, which alſo are in Proof of the. Rule of Law, that 
when the Eccleſiaſtical Court hath Juriſdiftion of the Principal, it hath 
alſo Juriſdiction ef the Acceſſory, though the Acceſſory be otherwiſe of 
Temporal] Cognizance. mas s „„ OE 
The Conclu- From all which we may conclude, That the Law formerly was taken 
* . be, or at leaſt no Judgments or Reſolutions were to the contrary, that 
Matter com- if a Suit be for Tithes in Kind not extinct by Preſcription, or of Lands: 
ing as Ac- not Tithe-free, and a Preſcription as to the Manner of rendring ſuch 
ceſlory mar Tithes be ſuggeſted, and ſo comes in as an Acceſſory > Wh the Suit for 


Or, Cap. 57. 


be tried in ; : 2 | 3 
the Spiritual the Tithes, though it be to be granted, that the Trial of a Preſcription is 


Court, much otherwiſe Temporal, and to be tried at Common Law; yet when it comes 
% e in as an Acceſſory only to the principal Matter of which the Spiritual 
ai, when that Court hath Juriſdiction, it may be tried there, and no Prohibition lies. 
W And it hath been before ſhewed to have been held, that a Suit for a Modus 
c © Decimandi may be well commenced in the Spiritual Court, and that the 
Modus may be tried there, as being purely of Spiritual Cognizance, and no 
Suit can be brought for a Modus in the Temporal Court; therefore if a 
* Temporal Matter coming in as an Acceflory ſhall be tried in the Spiritual 
Court, much more, as it might be urged, ſhall a Modus Decimandi, 
which is of Eccleſiaſtical Cognizance originally, be tried there, when that 
comes in as an Acceſſory only. Yet when a Parſon libelled in the Spiri- 
- tual Court for the Tithe of Lambs, and the Defendant to have a Prohi- 
Suggeſtion bition ſuggeſted a Cuſtom to be, That if one hath Lambs under the Num- 
upon Tithe ber of Seven, he ought to pay an Half-penny for every Lamb under that 
Number in lieu of all Tithes of Lambs; and if he had but Seven, the 
Parſon ſhould have the Seventh Lamb, and ſhould pay Three Pence ; and 
if he had Eight, he ſhould: pay Two Pence; and if he had Ten, 
the Parſon ſhould have the Tenth Lamb without paying any Thing. 
Berkley and Jones held, that the Canon Law is ſo, and ſo received 
in the Spiritual Court, and it is ſurmiſed that the Spiritual Court allows 
of it, and therefore there needs not any Prohibition, But becauſe it 
was alledged that it was a Cuſtom, and that the Parſon would ſtiy until the 
Tenth did ariſe, and would refuſe to accept according to the Cuſtom, and 
£ that in the Spiritual Court this Surmiſe was not allowed; Bramſlon and 
Croke conceived that a Prohibition was grantable, and ſo Jones and Berk- 
ley agreed that it ſhould be granted, and that the Party might demur, if he 
would. Paſch. Car. B. R. Anonymus, 1 Cro. 403. But whether an Ap- 
peal or Prohibition lies, if ſuch Plea. be refuſed, yet a, Modus Decimandi 
may be, and frequently hath been allowed to be. tried in the Eccleſiaſtical 
Court; and the Civilians, when the Debate was before King James J. ſaid, 
that they would allow of a Modus, it being duly proved ; for though it be 
faid in Linwood in his Title de Decimis cap. Quoniam profter, fol. 139. b. 
Quod Decime ſolvantur, Sc. abſque ulla diminutione, and in the Gloſs it 
e oy conſuetudo de non Decimando aut de non bene Decimando non 
7 
2 


valet; 


— 


: , - * . 
4 4 * - 1 1 - , 
4 : 
3 4 . : . 
-uh * 1 ER a. . * . noel: — — — of * es aſl * — — — Ne — 
* 
N . 


Cap.57. The Complete Incumbent. 645 


" 8 K 2 


_ valet; yet this being againſt the Law and Cuſtoms of the Realm, is void Turisdiſtion 
by the Statute: of 25 H. 8. c. 19, and the Spiritual Judges ought not to ogy | 
have reſpect thereunto, but judge for a Modus proved, whether originally A 
ſued for, or if coming in by Way of Plea upon a Suit for the Tithes, N 
to allow of the Plea. From all theſe ſeveral Caſes and different Opinions Since what 
of the Judges, one may conclude, that the Law was very much unſettled Time, and. ; 
75 A: N 8 5 fp | . how the Spi- | 
in the Time of Fac. I. and before, about granting Prohibitions to the Spi- ritual Courts bill | 
ritual Courts, in caſe they took upon them to try any Temporal Matter, bare been 1 

or refuſed Evidence allowable at Common Law, as by One Witneſs er the 441 ol | 
like; but ſince the Time of Car. I. the Spiritual Courts have been allow- 24 collate- 
ed to try all Temporal collateral Matters incident to the principal Thing ul Matters. 
there ſued for, and Proper to the Juriſdiftion of the Spiritual Courts withs 

out being prohibited; but ſo, as they try ſach Temporal incident Matter 
according to the Rules of the Common Law to which it belongs, elſe a 

9 (hall go, as if they refuſe Proof by One Witneſs, Sc. See 
If one be ſued for Tithes of Lands not Tithe-free, and pleads a Pre- 9, If a falſe 
ſcription for a ſpecial Manner of Tithing, which is not refuſed, e 

if ſued for a Modus Decimandi originally, pleading another Modus, and being refuſed 
his Plea is bona fide allowed, ſhall ſurmiſe falſly a Refuſal of his Plea, i traverſable. 
and for that Cauſe only a Prohibition ſhall be granted; the Queſtion is, Es 
whether ſuch Surmiſe of a Refuſal may be traverſed, that is, when the 

Matter or Ground of the Prohibition is only the Refuſal, And it is ſaid, 

though the Temporal Courts will take Notice that no Modus is allowed 

in the Spiritual Courts, yet a Modus muſt be ſuggeſted to have been plead- 

ed there in Time. Mich. 22 Car. 2. Meſſenger v. Fennings, 2 Keb. 721, 

And generally, where a Suit is properly commenced in the Spiritual Court, 

Prohibitions are not granted till after the Plea there pleaded. Mich. 

14 Car. 2. B. R. 1 Keb. 387. Hill. 14 & 15 Car. 2. Parker v. Wil. | 
liams, Sid. 100, 1 Keb. 433. Paſch. 16 Car. 2. Batty v. Smith, | 

As to the Refuſal of a Plea being traverſable, if the Suggeſtion for a Not where 

Prohibition doth contain other Matter upon which a Prohibition may be other Natter 

duly granted, as upon a Suit for Tithes in Kind, that the Lands are fit for a Pro- 
Tithe-free by Preſcription, &c. though it be alſo ſuggeſted, that this was Mition. 
pleaded in the Eccleſiaſtical Court, and refuſed 3 yet Whether the Plea was 
refuſed or not, is not traverſable, for the Party may have a Prohibition 
before any ſuch Plea pleaded by him in Diſcharge of Tithes, therefore 
in ſuch Caſes the Allegation of the Refuſal of the Eccleſiaſtical Judge 

are Words more of Courſe than Effect or Subſtance, Paſcb. 38 Hliz. 

The Biſhop of Winchefter's Caſe, | 2 Co. 44, the fame called Wright's. 

Caſe, Moor 525, and is no Part of the Matter ifluable or- material 
in the Plea, but put in only to aggravate, the Contempt, and many 
Times falſly, and therefore the Modus Decimandi is proved by Two 
Witneſſes according to the Statute of 2 E. 6. c. 13, and not the Refu- 
fal, Mich. 7 Fac. in the Caſe de Modo Decimandi. Jet it is granted that 
in ſome Caſes the Refuſal is traverſable, as it was adjudged Mich. 30 & 

31 Eliz. B. R. between Morris and Eaton, vouched in the Biſhop of 
Wincheſter's Caſe, 2 Co. 45, where the Caſe was, that Morris was ſued by 
Eaton in the Spiritual Court for Tithes, and Morris did alledge that Eaton 
did not read the Nine and thirty Articles according to the Statute, and 
that the Eccleſiaſtical Judge did refuſe to allow the ſame; and this Re- 
fuſal was traverſable by the Judgment of the Court, for otherwiſe upon 
ſuch Surmiſe all Matters might be prohibited in the Spiritual Court, al- 

N 1 though 
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Suits. en though that the Spiritual Judge did all that belongeth to Law and Juſtice; 
add in the ſame Caſe the Party grieved may have his Remedy by Way of 
EF | 5 | <5 26 
In what Caſes MT all which it may be collected, that if the Suggeſtion contains 
the Refuſal is no other Matter upon which a Prohibition ought to be granted to the 
endes Spiritual Court, beſides the Refuſal of a Plea there, which by the Com- 
mon Law is a good Plea, and ought to have been allowed, that in ſuch 
Caſe the Refuſal is traverſable: See Trin. 26 Car. 2. B. R. Peters v: 
Prideaux, 3 Keb. 332. Therefore, ſuppoſing that a Modus Decimandi, 
or a Preſcription.of a Manner of Tithing is triable in the Spiritual Court; 
if in a Suit there for a Modus Decimandi, another Modus be pleaded, or 
that there is no ſuch Modus, and that Plea is refuſed ; or if in a Suit for 
Tithes'of Lands not Tithe-free, a Preſcription is pleaded as to the Manner 
of Tithing, and that Plea is refuſed, and a Prohibition being moved for 
upon Suggeſtion of ſuch Refuſal, the Refuſal being the principal Matter 
of the Suggeſtion, is therefore traverſable ; and in all Caſes where the prin- 
© cipal Matter is proper to the Spiritual Court, there no Prohibition ſhall be 
granted till Plea refuſed. The Courts of Common Law alfo, upon Sug- 
geſtion of ſuch Refuſal, do oblige the Party to make Oath af the Truth of 
uch his Suggeſtion, and will not grant any Prohibition without fuch 
Oath. Mich. 25 Car., a. B. R. Rendal v. Pearm, 3 Keb. 217, 


5 e . 
racing, Action: upon the Statute of 2 & 3 Ed. 6. cap. 
13, for not ſetting forth of Tithes, by whom, 

and againſt whom to be brought. Of Decla- 
rations, Pleas, Evidences, Verdict, and 
Judgment in ſuch Actions. 5 


| "AVING ſhewed what Remedy the Law gives the Owner of Tithes 


Actions in | 
the Common for the Recovery of them, or Satisfaction for them being detained, 
Law Courts 


upon the Sta. and in what Courts ſuch Remedy is to be had; I will here ſubjoin in 
tute 2 Ed. 6. what Manner Actions are to be brought in the Common Law Courts 
6 200 upon the Statute of 2 Ed. 6. c. 13, to recover Damages for the Sub- 
ſtraction of Tithes ; and by whom, and againſt whom ſuch Actions are to 

be brought ; how the Declarations in fuch Action are to be framed ; 

what Pleas the Defendants may make for their Defence ; and what Evi- 

dence js proper, and may and ought to be given both by Plaintiffs and 
Defendants in ſuch Actions. | | A 

By Huſband Firſt, If an Hufband be ſeiſed or poſſeſſed of Tithes in the Right of his 
and Wit. Wife, or jointly with his Wife, the Huſband and Wife muſt join in bring- 
ing the Action upon this Statute for the Subſtraction of ſuch Tithes. 

Hill. 34 Elia. Wentworth v. Criſpe, Moor 912. Mich. 39 & 40 Elis. 

Bedel v. Sherman, 2 Juſt. 650. 13 Coke 48, Hill, 7 Fac. Foord v. 

15 2 8 5 Pomroy, 
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Pomroy, Ney 136, fame Caſe, 2 Brownl. g, but yet, Paſch. 12 Jac. Duits on 
in Baboington's Caſe, I Roll 's Rep. 13, it ſeems to be*admitted, that the: . Ed. 6. 
Action may be brought by the Huſband alone without joining the Wife 
with him. | 3 | 7 
I the Huſband dies, the Wife, and not the Executors of the Huſband, By the Wife, 
ſhall bring the Action. Ford v. Pomroy, Ney 136. But if the Tithes be once 4 ofa 4 
ſet out and ſevered from the Nine Parts, they then become.a Chattel veſted Fs 
in the Huſband, Ley 70; therefore if after ſuch Severance they be taken 
away by a Stranger, the Huſband alone may bring an Action of Treſpaſs : 
for fuch taking away of his Tithes, without joining his Wife with him, 
Mich. 9 Car. Anonymus, Jones 325. Foord v. Pomroy, Ney 136. 
2 Brownl, 9. But an Action of Treſpaſs in ſuch Caſe lies not againſt the 
Owner, who ſet out the Tithes. Webb v. Pitts, Noy 44. Leigh v. Wood, 
Moor 912. 3 Cro. 607. Nor may any other Action be brought againſt 
him; if it be, he may plead the ſpecial Matter in Bar of ſuch Action. 
26 liz. Gerrard's Caſe, 4 Leon. 7. But if after Severance the Owner 
of the Corn himfelf, or any other by his Command, takes the Tithes 
away, the Huſband and Wife, in ſuch Caſe, may join in an Action upon 
the Statute of 2 Ed. 6. againſt the Owner, for not ſetting out his Tithes, 
. notwithſtanding that they were once ſevered by him from the Nins Parts, 
for that ſuch Severance is to be looked upon as fraudulent, only to evade 
the Law. Noy 136. But it ſeems to me, that the Huſband in this Caſe 
hath an Election either to charge the Owner of the Corn in an Action of 
Treſpaſs at Common Law, to be brought by himfelf alone for taking away 
his Tithes after they were ſevered, or in an Action upon the Statute, to 
be brought by himſelf and his Wife for taking away the Corn, the Tithes 
not ſet out, even as before the Statute; in ſuch Caſe the Party grieved 
might either have brought an Action of Trefpaſs at Common Law, or 
have commenced a Suit for the Tithes in the Eccleſiaſtical Court: But 
Jure, if there be not a Difference, when the Tithes are immediately 
taken away by the Owner of the Corn after they are ſever'd, and when 
they are ſuffered to continue for ſome Time upon the Land after ſuch 


Severance, 
If one be poſſeſſed of Tithes by ſeveral Titles, as where Part of them When one 1 


belong to the Parſon, and Part to the Vicar, who ſeverally make Leaſe of ee 
their Fa to one Perſon, ſuch Leſſee may bring one Action for the Sub- . 
ſtraction of theſe Tithes. Paſch. 3 Jac. Sir Richard Champernoon v. Hill, 
2 Cro, 68, ſame Caſe, Noy 63, and 1 Brownl, 86. So if the Land out 
of which Tithes are demanded lie in ſeveral Pariſhes, yet one Action may 
be brought for the Subſtraction of them; and the Plaintiff need not ſet 
forth how much of the Lands lie in one Pariſh, and how much in the 
other, the Action being in nature of an Action of Treſpaſs grounded upon 
the Wrong, not obſerving the Statute. Paſcb. 23 Car. 2. Pellow v. . 
Kingsford, 1 Vent. 126, fame Caſe, 2 Keb. 765, and 2 Lev. 2. But if 
the Plaintiff only ſay, that the Tithes belonged to him, and ſets not forth 
in what Pariſh the Lands lie, out of which Tithes are demanded, this is 
nought if the Defendant demur to the Declaration; but if it go to Trial, 
and a Verdict be found for the Plaintiff, this Omiſſion of the Pariſh is 
help'd by the Verdict; by Roll's Trin. 1650. Cane v. Pell, Stile 229. | 
Two ſeveral Perſons, who have Right to Tithes, by ſeveral Titles, can- Where Tue 
not join in one Action for the Subſtraction of them, as the Parſon and Ferſens may 
Vicar in the Caſe aforeſaid cannot join in bringing an Action. Sir Richurd Vein. 
Champernoon v. Hill, 1 Brounl. 86. Vet it is faid, that Joint-tenants or 


Tenants in Common of Tithes muſt join in an Action for the — 
| | | | K 


* 
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Suit on of them. Clayton's Rep. Caſe 48. But Qycere as to Tenants in Common, 
2&3Ed.6. for that it ſeems contrary to the Reſolution of Sir Richard Champernoon's 
// 3 | 
Ift he muſt be If the Action be brought by a Parſon by Plaint, he need not name 
1 8 Par. himſelf Parſon in the Queritur, for if it appear by the Declaration that 
he is Parſon, tis ſufficient; but it is ſaid by Fleming Juſtice, that if the 
Action be brought by Writ, he muſt name himſelf Parſon, although he 
need not where it is by Plaint. Mich. ꝙ Fac. Villot v. Spencer, 1 Brownl, 
98. If the Action be brought fam pro Domino Rege quam pro ſeipſo, it is 
not good. Mir b. 40 Eliꝝ. Tones v. Carn, 3 Cro. 62 1, ſame Caſe, Moor 
911. Yet it is agreed, Mich. 4 Car. Luvered and Owen's Caſe, Hetley 
121, 122. That an Action upon this Statute may be brought tam pro 
Domino Rege quam pro jeipfo ; the Reaſon there given is, becauſe the King 
ſhall have a Fine, and the Par/on's Counſellor 404 takes this Caſe in 
King's Fine Hetley to be Law rather than the Caſe in 3 Cro. 62 1. Moor 911. Upon 
—_— be that Account only, - becauſe the King is to have a Fine, if Judgment be 
poet Ag given againſt the Defendant, and mentions Actions brought upon the Sta- 
| Aftion an tute of Hue and Cry, Cc. to be within the ſame Reaſon, upon which 
e Statute Actions are ſo brought: But the Reaſon that the King is to have a 
Fine, ſeems to be no Reaſon at all to bring the Action in the King's 
Name, for in many Actions the King hath a Fine, and yet the Action 
not brought in his Name. And I take both the Precedents and Practice 
to be generally againſt the Par/on's Counſellor, and according to Jones and 
Carn's Caſe, viz. to bring the Action in the Name of the Party injured 
only, and not fam pro Domino Rege, Cc. for a certain Duty being given 
by the Statute which may be ſued for by Action of Debt, I ſee no Reaſon 
why the Action ſhould not be brought in the Name of the Party only 
injured by Subſtraction of the Tithes, and unto whom the Duty is given 
in Recompence and Satisfaction of ſuch his Injury; and the Caſe ſeems 
to differ from Actions upon the Statute of Hue and Cry, &c. which de- 
mand Damages only, but not any certain Duty veſted in the injured 
Party by the Statute, But it is admitted in Jones and Carr's Caſe, Moor 
911, that an Information may be brought in the King's Name, grounded 
upon this Statute, againſt any Perſon for not ſetting out his Tithes ; and 
 Paſch. 26 Eliz, Savil 62, we find ſuch an Information brought, 
How againſt If Two be Joint-tenants, or Tenants in Common, of Land, the Action 
Joint-tenants, muſt be brought againſt them both; but if one of them only doth occupy 
208 the Land, the Action is to be brought againſt him: Or if one Joint-tenant 
or Tenant in Common, ſets forth the Tithes, and the other takes them 
away, the Action is to be brought againſt the wrong Doer only. Mich. 
8 Car. Cole v. Wilks, Hutton 121, 122. Sir Richard Champernoon's Caſe, 
2 Cro. 86. Mich. 12 Fac. Moyl v. Ewer, 2 Cro. 362. Hughes Abr. 
687. But if the Owner of Land ſells the Corn thereon growing, and the 
Vendor by the Command of the. Vendee reaps it, and carries it away 
without ſetting out Tithes, the Action lies againſt the Owner of the 
Land. Hill. 5 Fac. Rocheſter v. Porter, Noy 152. Hele v. Fretenden, 
1 Brownl, 34. And I ſuppoſe the Action may alſo be brought againſt the 
Vendee at the Election of the Plaintiff, 4 8 5 
Needs only It is not neceſſary for the Plaintiff in his Declaration to make any 
ſay he is the ſpecial Title to the Tithes, or to ſhew any Deed to maintain his Right 
wner or . . . — 2 _— | 
Proprietor. to them; for the Action is but in the Nature of Treſpaſs to recover Da- 
| mages, and to puniſh the Wrong and Injury the Plaintiff hath ſuſtained 
by taking away his Tithes contrary to the Statute, and the Plaintiff's 
Title only is an Inducement and Conveyance td the Action; but it is 
| 2 f ſufficient 
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ſufficient to purſue the Words of the Statute, and to ſet forth in the De- Suits on 
claration that the Plaintiff is the Owner or Proprietor of the Tithes, &c. | » pe 
12 fac. Babbington's Caſe, 1 Roll's Rep. 13. Pellow and Kingsford's © 
Caſe, 1 Vent. 126. 3 
It is not neceſſary to ſet forth in the Declaration by whom the Corn was Needs not 
ſown, the Action being brought againſt him who is Owner of the l 
at the Time of Reaping thereof; but the Time and Place where and when Ws 
the Corn was carried away muſt be alledged. Moly v. Ewer, 2 Croke 362. fown, Ce. 
And although the ES of the Corn be ſhewed to be before the Sow- 

ing thereof, yet becauſe the Mentioning of the Time when the Corn was 

ſown is ſuperfluous and unneceſſary, the Declaration is good notwithſtand- 

ing. Parſon's Counſellor 404. So if the Taking away the Corn is alledged 

to be after the Defendant's Intereſt in the Land determined, yet tis good; 

for the Defendant continues to be Owner of the Corn, notwithſtanding 

that his Intereſt in the Land be ended before it be ſevered. Trin. 11 Fac, 

2 Croke 325, ſame Caſe, 1 Brownl. 123. Neither is it neceſſary for the 
Plaintiff to ſet forth what Eſtate the Defendant hath in the Land, or by 

what Right or Title he occupies it ; but to fay generally, that the Defen- 

dant is Occupier is ſufficient. March 21, 22. Nor need the Plaintiff ex- Needs not 
preſs in the Declaration the Quantities or Loads of Corn, &c, carried ood 
away, 1 Brownl. 72, nor the ſeveral Kinds of it. 2 Inf. 650. 13 Coke Sc. carried. 
47. Townſend v. Clark, 3 Keb. 407. But in an Ejectione firme brought 
for Tithes, there the ſeveral Kinds ought to be ſet forth, Henry Harper's 

Caſe, 11 Coke 25. b. and where in a Declaration the Plaintiff ſet forth, 

that he was Proprietarius Decimarum Garbarum & fæni, Sc. And that 

the Defendant did ſow certain Land containing ſo many Acres in that 
Pariſh with Grain, and carried the ſame away, not ſetting out the Tithes 

after Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that 
Proprietarius Decimarum Garbarum was incertain, and no Grain in par- 

ticular was demanded by the Declaration, therefore the Declaration was not 

good: But it was reſolved, that Garba in its proper Signification is intended 

of Corn. And Rolle ſaid, that it had been ſo reſolved in one Baxter's 

Caſe upon Conſultation had with the Civilians, where upon a Grant 

of Decimas Garbarum the Party claimed to have Tithe- Hay ; but agreed, 

that although the Word Garba in its Latitude did comprehend any Thing 

that uſeth to be bundled, as Wood, &c. yet after Verdict it is to be in- 

tended of Corn only; and though the Demand was of ſo many Acres of 

Grain generally, it was held to be certain enough, it being mentioned 

to be ſown on a certain Number of Acres; this Action upon the Statute 

not being brought to recover the Tithes themſelves, but Damages for them 

only. And it was alſo reſolved by Rolle, that the Word Grain by com- 

mon Conſtruction ſhall be meant Corn, and not other Seeds not titheable. 

Mich. 24 Car. Southcote v. Southcote, Allen 80. Stile 103, 108. Mich. 

1650. Fairfax v. Fairfax, Stile 237, 238. And in Hill, 40 Elix. it 

was reſolved, that the general Allegation that the Defendant Grano ſemi- 

navit 20 Acras terre, &c. without ſhewing what Kind of Grain, was 

good. 2 Inſt. 650. Coke, lib. intrat. 162. And it is faid to be beſt Way How bet to 
in Actions brought upon this Statute to declare generally, that the Plain- declare. 
tiff is Parſon, &c, of ſuch a Pariſh, and that the Defendant had ſuch 

Tithes within that Pariſh, the ſingle Value whereof is ſo much, by which 

the Action accrues to the Plaintiff, to demand the treble Value according 

to the Form of the Statute; it is alſo ſaid that the Plaintiff need not ſet 
forth, that he or the Defendant is Subditus Domini Regis (although the 
Words of the Statute extend only to Sg for that ſhall be intended. 
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9 6% 1 Sid. 265, 1. Keb. 92 2, nor need the Plaintiff thew that the Tithes 
8 were not compounded for before the Corn carried away, for this lies on 
the Defendant's Part to be made out. Paſch. 18 Car. 2. Owen v. Evans, 
2 Keb. 34. But where the Plaintiff ; in an Action upon this Statute for 
not ſetting eut the Tithe of Wood declared, that the Defendant had cut 
down Wood to the Value of Two Hundred Pounds, and demanded Six 
| Hundred Pounds as the treble Value of the Tithes of the aid Wood, 
this Declaration was held not to be good; the Plaintiff of his own Shew- 
ing demanding more for Tithe than the whole Wood was worth. Paſch. 
fac. Man v. Somerton, 1 Brownl. 94. Yet where the Plaintiff de- 
clared, that the Defendant was Occupier of Twenty Acres of Land, quas 
quidem predie Thirty Acres he did ſow, and carried the Corn away 
without ſetting out the Tithes ; there the Word [Thirty] was held to be 
void, and that the Declaration was to be taken of the fame Twenty Acres 
which before he was ſaid to be Occupier of. Paſcb. 15 Car. 2. B. R. 
| Fanſhaw'v. Mildmay, 1 Lev. Rep. 97. 
This Action Note, That an Action grounded on this Statute 2 E. 6. for not ſets 
erer 5 ting out of Tithes, is held not to be within the Statute 21 Fac. c. 16, 
mitations, Of Limitations, that Statute not extending to Actions grounded on Acts 
| of Parliament, therefore the Plaintiff is not by Law confined to Six Years, 
| or to any other Time certain within which to bring his Action. Mich, 
14 Car. Talory v. Fackſon, 1 Croke 513. Mich. 18 Car. 2. Tones v. 
« | Pope, 1 Sand. 38. 1 Sid. 305. 1 Keb. 93. Paſch. 21 Car. 2. Hodſden 
ö v. Harridge, 1 Sid. 415. 2 Keb. 462, 497. 2 Sand. 66, | 
As tothePlea, The next Thing to be conſidered is, What Plea the Defendant ought 
or may plead in an Action brought againſt him grounded on the Statute 
2 E. 6. As to this, the Declaration being a Demand of a Debt or Duty 
due to the Plaintiff from the Defendant, and veſted in him by the Statute 
in Satisfation of, or Recompence for the Tithes ſubſtracted, the moſt 
common and uſual Plea i is, Nil Debet, which is a direct Anſwer to, and 
Denial of the Plaintiff's Demand; but Not guilty is alſo held to be a good 
Plea in this Action, that being a Denial of the Offence, and Breach of the 
Law charged upon the Defendant in not ſetting out the Tithes according 
to the Statute, which Offence is the Ground and Foundation of the Plain- 
 tiff's Demand: See the Caſe of Bowtry v. Iſted, Hob. 218. Trin. 42 Eliz, 
Mortley v. Herpingham, 3 Cro. 566 Mich. 40 Ehz. Jobns v. Carne, 
3 Croke 621, Mich. 33 & 34 Elia. Langley v. Haynes, Moor 302. 
Special Pleas, Hill. 2 Jac. Sir Richard Champernoon v. Hill, Moor 914. And both 
2.2 Hd, theſe Pleas are the general Iſſue in this Action; but we find alſo that De- 
fendants have pleaded ſpecial Pleas, as a Medus, or other Diſcharge, and 
the fame held good, as in Southcote and Southcote's Caſe, Allen 80, and 
ernard and Evan's Caſe, Raym. 14, ſame Caſe, 1 Keb. 5, where a Parol 
Diſcharge of Tithes for Vears was pleaded; but it ſeems not uſual to plead 
ſuch ſpecial Matter, neither is it ſo ſafe as the general Iſſue, where any 
Diſcharge of Tithes may be given in Evidence, and may alſo admit of 
ſome Queſtion, Whether upon a ſpecial Demurrer for that Cauſe ſuch 
ſpecial Pleas are good, as amounting only to the general Iflue? 
As tothe E- The Caule being at Iſſue, and brought to Trial, it is alſo neceſſary to 
vidence to be he ſhewed, what Evidence is requiſite and material to be given by the 
. Plaintiff to maintain his Action ſo as to obtain a Verdict; and alſo what 
Evidence the Defendant may or ought to give to excuſe or juſtify himſclf 


b — 5 . from the Penalty given by the Statute. 
Firſt, If the Plaintiff be Parſon, Vicar, or other Eccleſiaſtical Perſon, 


Plaintiff, to 
prove his In- and Aline the Tithes in the Right of the Church or Benefice whereof he 
Induction, 2 | ; | 18 
S. | 
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is Incumbent, he is in Strictneſs bound to prove his Inſtitution and In- Suits on 
duction, and all 3 elſe required by Law to qualify himſelf to be In- {3 F&. 6 
cumbent of that Church whereunto the Tithes do belong; but if the Plain. © OE 
tiff hath been for ſeveral Years in Poſſeſſion of his Living, he is not ordi- 
narily put to prove theſe Matters, unleſs the Defendant in his Defence 
ſhew ſome Reaſons why theſe Things ought to be proved and made out; 
but the Law doth not determine how many Years the Plaintiff ought to 
be in Poſſeſſion of his Benefice to excuſe him from being. put to prove 
theſe Things, but that ſeems to be left to the Diſcretion of the Judge who 
tries the Cauſe, We find it reported, that in a Suit of Tithes brought 
in the Spiritual Court the Defendant pleaded, that the Plaintiff being Par- 
ſon had not read the Nine and thirty Articles, and the Court put the rn: 
Defendant to prove that Matter, although it was a Negative, whereupon Negative to 
the Defendant moved for a Prohibition, which was denied: For by Coke be proved. 
and Dodderidge, the Law doth preſume that a Parſon hath read the Arti- 
cles, becauſe otherwiſe he is to loſe his Benefice ; and where the Law pre- 
ſumes the Affirmative, there the Negative ſhall be proved. Mich. 12 Fac. 
Monk v. Butler, 1 Roll's Rep. 83. So it is ſaid to have been ruled upon 
Evidence at the Afſizes, that all Things requiſite to make the Plaintiff 
Compleat Incumbent ſhall be preſumed, unleſs the Defendant by ſome 
Evidence to the contrary, give Occaſion to the Plaintiff to prove thoſe Mat- 
ters. Clayton's Rep. 83. Yet in an Ejectione firme for a Rectory, it was If in Bed 
inſiſted on by the Defendant's Counſel; (after the Plaintiff had made ment, the 
Proof of his Admiſſion, Inſtitution and Induction) that the Plaintiff ought 8 
to prove his Reading and Subſcribing the Articles, and the Declaration of Reading the 
his Aſſent to all Things contained in the Book of Common Prayer, and 29. Ariel 
that ſuch Declaration of his Aſſent was made within the Time appointed 
by the Statute: And by the Report of the Caſe one may collect, that 
the Opinion of the Court ſeemed to be, that all theſe Things ought to be 
proved; but it is there ſaid, that Admiſſion, Inſtitution and Induction 
upon the Preſentation of an Eſtranger is ſufficient Evidence to bar the 
Plaintiff. in an Ejectione firmæ, and to put him to his Quare Impédit. 
Mich. 16 Car. 2. Snow Leſſee of Dr. Crawley v. Philips, 1 Sid. 220. 
But according to the Opinions of Coke and Dodder:idge before-mentioned, 
for that the Plaintiff having once a legal Title by Inſtitution and Induction, 
the other Matters appointed by the Statute to be after performed by him, 
the Omiſſion of any of which, although it make the Living void, yet be- 
ing as a Condition ſubſequent to the Plaintiff's Title, ſhall be preſumed 
to be performed by him, and therefore the Non-performance ought to be 
made out and proved by the Defendant. _ . 

The Plaintiff muſt alſo prove that the Lands' lie within his Pariſh, and £00 on 
that the Corn, &c. growing thereupon was carried away, and he muſt the Parih, 
alſo prove the Value of the Corn, &c. and if the Plaintiff be a Leſſee, he &. 
muſt prove his Leaſe, but after a long Poſſeſſion he need not, nor need 

he prove what Eſtate his Leſſor had at the Time of the Leaſe made. 
1 Sid. 220. | 
The Plaintiff having made out his Caſe, and proved his Title to the Defendant's 
Tithes, it is then incumbent on the Defendant to juſtify or excuſe him- Proof of <of 
ſelf. In order to which, the Defendant muſt prove that the Tithes were Tiches, Wet 
juſtly ſet out according to Law, and the Cuſtom of Tithing uſed within 
that Pariſh; and if the Tithes be once ſo duly ſet out, and after that 
taken away by a Stranger, the Defendant Owner of the Land ſhall not be 
chargeable, So the Defendant may prove an Agreement or Compoſition 
made with the Plaintiff for the Tithes, and though it be a Parol Agree- 
7 ment 


am, 


f 
ol 
U. 
| N 
* 
q ? 
1 4 
| 
2 N 
[+ [ 
4 4 
j = - 
J [- 
4 3 
I | 1 
= 
—_ . 
1 | 
=. a 
4 
Z 4 * 
_ 
= 
_ 
= 
4 
, | 
1 
1 1 
S o 
= 


The Clergy-Man's Law Or, Cap. 9 
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Suits, on ment only, which by Law is not ſufficient to grant the Intereſt of the 


69: 6 Tithes, eſpecially for more Years than one, yet ſuch. a Parol Agreement is 


2-& 3 Ed. 
( 


. 
* 


— 


The Deſen - 


dant may 


prove Simo- 
ny, or other 
Act or Omi 
fon, Oe. 


Where the 


ſaid to be good to excuſe the Defendant from the Forfeiture given by the 
Statute. Paſcb. 13 Car. 2. Bernurd v. Ewers, Raym. 14, ſame Caſe, 


1 Keb. 21. 1 Lev. 24. Paſch. 24 Car. 2. Knight & al v. Peepes, 
3 Keb. 24. And if there be Two Plaintiffs Who bring the Action, an 


Agreement with one of them only is ſufficient; and ſhall bind his Com- 


rr Moor 915. The Defendant may alſo prove that another Perſon 


ath the Right to the Tithes, to whom he has paid them, or compound- 
ed for them. vas: | 5 


The Defendant may alſo prove that the Plaintiff obtained his Living by 


Simony, or did not read the Articles, or is guilty of ſome other Act or 


Omiſſion which makes his Benefice void; or he may prove a Leaſe, 
Grant, or other Title from the Plaintiff, or from ſome other Perſon under 
whom the Plaintiff claims, who had Right to leaſe or grant ſuch Tithes. 


And as it ſeems, the Defendant may prove that the Benefice is above 8 J. 
per Ann, Value, and that the Plaintiff, hath accepted another Living with- 
out Diſpenſation, contrary to the Statute 21 H. 8. c. 13. 1 Croke 357, 
So may the Defendant prove a Modus Decimandi, or any other Diſcharge 


of the Tithes, or the Payment of them, by Preſcription, Privilege, Unity, 


Sc. and a Non-payment of Tithes Time out of Memory is good Evidence 


of ſuch Diſcharge. Hob. 300, 311. Savil 62, 3 Keb. 217. Dyer 


349. 5. Parſon's Counſellor 338. But if the Diſcharge be by the Pope's 


Bull or Compoſition, a Copy of ſuch Bull or Compoſition is not Evidence 


without ſhewing the Bull or Compoſition it ſelf, Bret v. Ward, Winch 

o. So Depoſitions taken in the Eccleſiaſtical Court in a Suit there for 
Tithes, (although the Witnefles be dead) are not Evidence in an Action 
brought at Common Law; but a Sentence given in the Eccleſiaſtical 
Court in a Suit for Tithes, (it being a judicial Act) may be given 
in Evidence in an Action brought in the Temporal Courts. Mich. 
13 Car. The Earl of Sarum v. Sir Brocket Spencer, 2 Roll's Abr. 679. 


March 120. | V | 
If the Jury give a Verdict for the Plaintiff, they muſt find the real 


Jury muſt find Value of the Tithes, which ſhall be trebled by the Court; as if the 


the Value. 


Jury find the real and ſingle Value to be Twenty Pounds, c. they ought 


to give the Plaintiff only ſo much, and the Court ſhall treble it, and make 


that Sum given by the Jury to be Sixty Pounds, which is the treble 
Value; ſo it was done Hill. 11 Fac. Baldwin v. Gerreys, Godbolt 341. 
But if the Iſſue be upon the Cuſtom of Tithing, or any other collateral 


Point, the Jury then need not find any Value of the Tithes, for that in 


ſuch Caſe the Defendant ſhall pay the Value expreſſed by the Plaintiff in 
his Declaration, becauſe by the collateral Matter pleaded in Bar, the 
Value of the Tithes ſet forth in the Declaration is confeſſed, as was re- 
ſolved in Cofterdam's Caſe, cited in Oliver and Collin's Caſe, Paſch. 6 Fac. 


1 Brownl. 100, ſame Caſe, Yelv. 127. Therefore in all Actions brought 


upon this Statute, if the Defendant plead any collateral Matter in Bar of 
the Action, he muſt take the Value of the Tithes mentioned in the De- 
claration by Proteſtation, viz, he muſt by the Form of a Proteſtation 
aver, that the Tithes were not of that Value as is declared, otherwiſe he 
will be charged with the Value the Plaintiff hath by his Declaration ſet 
upon them. Mich. 24 Car. 2. Dame Bowles v. Broadhead, Allen 88. 
Paſch. 16 Car. 2. Williams v, Inhabitants of Upwood, Fc. 1 Keb. 706. 


And by Jones Juſtice, the ſame Law it is, if Judgment be given for the 


Plaintiff by Nihil dicit, Non ſum informatus, or upon Demurrer, for in 
2 | ' | thoſe 


8. 
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Cap. 79. The Complete. Incumbent. 653. 


„ CU—O—_ - +; * 


r 


thoſe Caſes the Plaintiff: ball ha n 15 che whole Value wy him aL 855 
tbzäries. 


demanded. Par ſon 8 Counſellor, e 

But the Plaintiff ſhall. not recover any Shar Bae or Coſts, but Rezula, 

only the treble Value of the Tithes, Moor 915. 2 Croke 70, and Jen- 
57 316, , for it ſeems to be a Rule, that where a Statute gives a cer- 
tain Penalty, there in an Action to recover that Penalty, Damages and 
Coſts ſhall alſo be recovered; but where no certain Penalty is given, 
(as by this Statute for not ſetting out the Tithes) there tis otherwiſe. 
Mich. 5 W, & ** . Sedgwick, i tam, Sc. v. . 
3 Levinx 374. 

If the Action ba” brought 8ſt two or more Defendants, ang the If the Adion 
Verdict finds for the Plaintiff againſt one of the Defendants only, and 15 e 
acquits the reſt, the Plaintiff ſhall have Judgment againſt, him, againſt one is ac- 
whom the Verdict paſſeth, the Action being grounded upon a Statute, . 
although it be 2 3 in Actions grounded upon Joint Contracts at 
Common Law; by Rolle Chief Juſtice, in Brown and Nelſon's Caſe. 

Stile 317, 318. But if the Action be brought for Predial Tithes; for 
which an Action lies upon the, Statute, and alſo for ſmall or other Tithes, | 
for which no Action lies upon the Statute, and the Plaintiff obtains a 
Verdict for the whole, yet he ſhall not have Judgment upon ſhewing this 
Matter to the Court, for that the Plaintiff ought not to recover in an Ac» 
tion upon the Statute for any other Tithes but for Predial Tithes only. 
Trin. 8 fac. Pain v. Nichols, 1 Brownlow 65. Hill. 9 fac. Mortimer 


v. Freeman, 1 Brownlow 70. 


In Actions grounded on the Statute of 2 E. 6. if Judgm ent be given pie in mis. 


ſericordia. 


for the Plaintiff, the Judgment ſhall be, Nod Defendens fit in miſericor- 
dia, and not Voll capiatur, becauſe the Action is to recover a Debt given 

by the Statute as a Recompence for the Tithes. 1 Rolls Abr. 223. 
Mich. 16 Car. 2. B. R. Probee v. Marquis de Dorcheſter, 1 Sid. 233, 
and Mich, 1 W. & M. B. R. Bickerſtaff v. Helden. And a Recovery ©- 


by the Plaintiff in an Action upon this Statute of 2 & 3 E. 6. is a good Recovery in 


Plea in Bar to any other Suit brought after for the fame Tithes. Paſch. — —. 47 | 


3 Fac. Sir Richard Comes” EY © t Brownlow 87, ſame Caſe, 27- other, Cc. 


verton 6 3. 


CHAP. LX. 5 
Of Parochial Libraries. 


An Act for the better 88 of Parochial Libraries, 7 % cen 
in that Part of Creat Britain called England. . 


§. 1. Wenn in many Plates in the South Parts of Great Parochial and 
Britain called England and Wales, the Pꝛoviſion of the Gy . 

Clergy is ſo mean, That the neceſſary Expence of Books fo? the bet- plying the 

ter Pꝛolecution of their Studies cannot be defcayed by them; And 757 doch. 


whereas « late Pears (everal 18 and well diſpoſed Perſons 
ave 
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Of Barbeli bade 1 e Contributions erexed Libparies wither ſeveraf Pa⸗ 
rimes and Diſtricks in England and Wales; But ſome Pꝛopiſton 18 
To be pte. Wanting to preſerve the fame, and fuch others as ſhall be p2ovided (oz 
[on be erected) in the ſame Banner, from Imbezüüment; Ve it therefoze 
Ge Ruler ap. Ehatted by the Queen's moſt excellent Bajeſty, by and with the Ad: - 
pointed by the ict and Conſent of the Lozos Spirftital and Tempozal, and Com- 
Founder. mons in this pzeſent Parliament aſſembled, and by the Authoztty of 
the ſame, That in every Pariſh oz Plate where ſuch u Libzarp is o 
ſhall be erefed, the ſame ſhall be pꝛelerved kor ſuch Ale and Uſes as 
the ſame is and ſhall be given, and the Ozders and Vules of the 
Founder oz Founders of fuch Libzaries hall be oblerven and kept! 
For which e- F. 2. And koz the Encouragement. of ſuch Founders and Benekac⸗ 
very Lee. tos, and to the Intent they may be ſatisfied; Chat their piong and 
ſhall give uch charitable Intent may not be fruffrated, be it allo enacked by the Au⸗ 
2 thozity afozeſaid, That every Incumbent, Refo2z, Cicar, Piniſter 
7 thinks 4 02 Curate of a Parich, bekoze he ſhall be permitted to ufe and enjoy 
ſich Libzary, ſhall enter into ſuch Security by Bond oz otherwile, 
fo? Pzeſervation of ſuch Libzary, and due Obſervance: of the Rules 
and Ozders belonging to the fame, as the pꝛoper Oꝛdinaries within 
And _=—__ their reſpefive Jurisdittions in their Diſcretion shall think fit. 17 

bring eien in caſe any Book 02 Books belonging to the ſaſp Libꝛary ſhall be 
imbeziled in tüken Away and detained, it ſhall, and may be lawful fo2 the ſald In⸗ 
82 cumbent, Refo2, Uicar, Pintſter oz Curate, for the Time being, 02 
cover treble _ ANY other Perſon oz Perſons, to bzing an Action of: Trover and Con- 
Damages. Se. verllon in the Name ok the pꝛoper Ozdinaries within their reſpetive 
Jurisdicions, whereupon treble Damages ſhall be given, with full 
9. Coſts of Suit, as ik the ſame were his oz their pzoper Book 92 
TT. which Damages wall be applted to the Ale and Benefit of 

the ſaid Libzary. © 
And Ordina- F. 3. And it is enafed by the Authozity' aforeſaid, That it tallatd 
is, 5 map be lawful to. and ko the pꝛoper Odinary, - 02 his Commiſſary 
braries, bb 02 Official in his reſpedive Jurisdi#ion,- oz the Archdeacon, oz by his 
CO Dlreſtton, his Official oz Surrogate, ik the ſaid Archdeacon be not 
and teres the Incumbent of the Place where ſuch Libzary is, in his oz their 
Deſects, Ge. reſpetive Uiſitation, to inquire into the State and Condition of the 
ſaid Libꝛaries, and to amend and red2eſs the Gzievances and Dekecks 
of and concerning the ſame, as to him oz them ſhall ſeem meet. And 
ft ſhall and may be lawful to and fo2 the pꝛoper O2dinary, from 
Time to Time, as often as ſhall be thought fit, to appoint ſuch. 
Perſon 02 Perſons as he ſhall think fit, to view the State and Con⸗ 
dition of ſuch Libzaries; and the ſafdb "Oddinaties, Archdeacons, 02 
Offictals reſpeftively, ſhall have free Acceſs to the lame at ſuch Times 
as they ſhall reſpettively appoint. 

ee &f $. 4. And be it alſo further enafed by the Authoꝛity afozeſaid, That 
dle len and WHELE any Lib2ary is appꝛopꝛiated to the Uſe of the Miniſter of any 
 Ggn'd by In. Pariſh 02 Place, every  Reftoz, Uicar, Miniſter, oz Curate of the 
— lame, within fix Months after his Inſtitution, Induction oz Admif- 
in the Biſhop's ſion, (hall make, oꝛ cauſe to be made, a new Catalogue of att Books 
Court. remaining in 02 belonging to ſuch Libꝛary, and ſhall ſign the ſaid Cata- 
logue, thereby acknowledging the Cuſtody and Poſſeſlion of the ſain 
Books, which ſain Catalogue ſo ſigned, ſhall be Delivered to the 
pꝛoper Ozdinary within the Time akozelaid, to be kept oꝛ regiſtred 


in his Court, without any Fee oꝛ Reward EN the lame. roger 
4 E RE, 5. And 


yp 


a 
9 
21228 


Cap 59. The ; Complete 7 Incumbent. 4 "I 
= WP 5: And be it (further etiaited- by the Authoꝛity afozefalo; That Oe Parochi- 


wers were art any iparochtal Libꝛaties already ekeſked, the Jncum⸗ 


92 Removal ot any Incumbent ; Be it alſo enacked by the Authozity 26 ot 7 
afozeſaid, That immediately after the Death oz Removal of any In- Incumbent to 


appointed by the pꝛoper O2dinary oz Archdeacon reſpefively ; ſo that 


Place hath been ozdinarily uſed, the Place ſhall nevertheleſs be made 


foz the better Pyeſervation of the Books belonging to ſuch Libza- en, d be 


giſtring of all ſich Benefafions, and ſuch Books as ſhall be given 
towards the ſame, and therein the Miniſter, Keftoz, CAicar oz Curate 


ſuch Benefaftion, and an Account of all ſuch Books as yall Jan 1 | 
Time to Time be given, and by whom given. Wt 
S8. 9. And fo? the better governing the ſaid Libzaries, and reſerving an - 8 


1 
beſides, but not contrary to ſuch as the Dono2 of ſuch Benefafion Wl 


1 * 


bent;'Reitoz, 'Uſcar, Miniſter oz Curate, ot uch Patich oz Place, Of Libraries 


ſhalt make, oz cauſe to be made, a Catalogue of all Boous in the 45 —. 42 


ſame, thereby acknowledging the Cuſtody and Poſſeſſion/ thereof. 1709, and of . 

Mhich Catalogue lo ſigned, tall be dellvered to the pꝛoper Oꝛolnaty 3 1 

on oꝛ deldze the? 25th Day of September, which wall be in the Vene of i 5. Mom 8 
onr'L62d 1769. And whore any Libzaty ſhall-ac any” Eime hereaffer- alter their 18 
be given and appꝛopziated to the Uſe of any Pariſh o Place, where {<> = 
there ſhall be an Jncunibent, Reitoz, Uſcar, Miniſter oz Cutate in Pot ” 4 j .- 
ſeſſion; duch umbent, Refto2, Uicar, Minifter' 02 Curate, nnr by 

0 caiſte tal be made, a Catalogue ok all iche Bobs, and deiſver the | = 


ſamic'a-afoQeſain, within fix Months artet he wall receive duch Lib arp. 


['$:167 And to prevent any Imbezilment or Books pon the Death Libraries oe” | [ il 4 


cumbent, Keffoz, Uicar, Miniſter oz Curate, the Libzary belonging Ae ß. 
to ſuch Parich o2 Place, ſhall be fozthwith ut up and locked, oz o: * bh = 
therwiſe ſecured by the Thurchwarden oz Churchwardens koz the Incumbent in- 


Time being, oz by ſuch Perſon oz Perſons as ſhall be authozized oz #*: 


the ſame ſhall not be opened again till a new Jncumbent, Kefoz, Ut- 
car, Miniſter oz Curate, thall be indufed 02 admitted into the ſain 
Pariſh o2 Place. | 

$. 7. Pꝛovided always, That in caſe the Place where ſuch Libzary Eee for | 
is 02 ſhall be kept, ſhall be uſed fo2 any publick Occaſion the ther Farin 
meeting of the Geſtry, o2 otherwiſe fo2 the Oilpatch of any Buffneſs Buſinc6. | 
of the ſaid Pariſh, o2 koꝛ any other publick Occaſion fo2 which the ſaid 


Uſe of as fozmerly fo? ſuch Purpoſes, and after ſuch Buſineſs diſ⸗ 


patch 8 ſhalt- be again kezchwith hut and loenk up, oz other wie le⸗ 
cured as fs befo2e direfed. 
$. 8. And be it allo further enacked by the Authozity afozeſaid, That BenefaQions 


ries, and that the Benefaffions given towards the ſame may appear, regicred by 
a Book ſhall be kept within the ſaid-Libzary koz the entring and re- de Minitter. 


of the ſaid Pariſh 02 Place, ſhall enter oz cauſe to be fairly entred 


of the ſame, it is hereby further enated by the Authozity akozelaid, and 0cders 
That it ſhall and may be-lawful to, and fo2 the pzoper Owdinary, to- may be made 


gether with the Donoz of ſuch Benefafon (if living) and after the - 52>" —_ 
Death of ſuch Donoz, fo2 the pzoper Dwdinary alone, to make ſuch 1 
1 


other | Rulch and Ozders concerning the fame over and above, and 


ſhall in his Diſcretion judge fit and neceſſary ; which faid Dzders and 
Rules ſo to be made, ſhall from Time to Time be entered in the laid 
Book, o2 ſome other Book, to be p2epared fo2 that Purpole, and Wh. 
kept in the ſaid Libzary. : | | = 
8. 10. And it is further enacted and declared by the Authozity afore- No Books, 1 
laid, That none of the lald Beens yall in any caſe be altenable, nor a 
| any alienated, 


* 


686 The Clergy-Man's Law, &c. Cap. 59 
Df Parochi⸗ ook 02 Books that ſhall-hereafter be given by any Benekatto oꝛ 
. EN tail be allenated without the Conſent of the pzoper; Oꝛ⸗ 
e vinary. and then only where there is a Duplicate of ſuch Book 02 

Books: And that in caſe any Book 02: Books be taken, oz other⸗ 
wiſe loſt out of the ſaid Libꝛary, it ſhall, and may be lawful/to and 
koꝛ any Juſtice of Peace within the County, Riding oz Diviſion, to 
grant his Warrant to ſearch koz the ſame, and in - caſe the ſame be 
found, ſuch Book 02 Books ſo found, ſhall immediately by Oꝛder ol 

fuch Juſtice be reſtozed to the ald Libzary; any Law, Statute o 
Clage to the contrary in any wiſe notwithſtanding, © 7 7 1 

Andifany F. 11. Pyovided always, That nothing in this AX contained ſhall 
auch or extend to a publick Libzary lately erefted in the Pariſh of Ryegate in 

enby war the County of Surrey, fo2 the le of the Freeholders, Uicar and In⸗ 
rant, if habitants of the ſaid Pariſh, and of the Gentlemen and Tlergymen 
fora. *** inhabiting in Parts thereto adjacent; the ſald Libzary being conſtt- 
This A net tuted in another Manner than the Libzaries pꝛobided fo2 by this At. 
the Bono ET” 307 7,371.5 th ts HED: OUT bo = 
Ryegate. 
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Abatement. 


H O may plead in Abatement. 

Page 257, 258, Cc. 
Matter in Abatement, how 
| to be pleaded, 272 
One of the Plaintiffs in Quare Impedit 
dies, the Writ ſhall not abate. 265 


the Writ ſhall not abate; Writ of 
== TO 266 
It appears one of the Defendants was 
dead before the Writ brought, the 


Writ ſhall abate. 285 
Writ to the Biſhop, pending a Writ of 
Inquiry abates. 287 


and Defendant are Tenants in Com- 
mon, if the Writ ſhall abate. 287, 

| „ - 388. ns 

Patron dies pending a Quare Impedit, 
the Writ ſhall not abate. 2 56, 266, Sc. 
Writ will not abate for Matter found by 


Verdict. 257, 258 


< 


One Defendant in Qyare Impedit dies, 


It appears by the Declaration, Plaintiff . 


| 


| Falſe Latin or Want of Form, if it ſhall 
abate the Writ. Page 285 


| ſhall abate the Writ. ibid. 
Quare Impedit brought by ſeveral jointly, 
who vary in making their Title, if the 
Writ ſhall abate. 254, 255 
Darrein Preſentment brought, pending 
a Quare Impedit, or econtra, the Darrein 
Preſentment ſhall abate. 242, 243 
Two Qyare Impedits brought againſt the 
ſame Perſon for the ſame Avoidance, 
the ſecond ſhall abate, 243 
Plaintiff made a Knight, his Writ ſhall 
_ abate Honour by Deſcent. 265, 285 
Quare Impedit brought after the Church- 
of the Plaintiff's Clerk, the Writ ſhall 
abate. 207, 285, 292 
The Plaintiff's Clerk preſented, Se. 
pending a Quare Impedit, ſhall not abate 
the Writ, | 285 
Where a Quare Impedit abating ſhall 
be peremptory to the Plaintiff, or not. 
Ihbid. &c. 
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Miſnaming Plaintiff or Defendant, if it 
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LX. 
Quere Impedit not brought againſt proper 


| Qyare Impedit againſt the Incumbent 
without the Patron, when the Writ 1. 
* 


If bringing a Duplex Querela will not 


What Abbies diffolved by Statute 27 H. 


Freehold or Fee-ſimple of a Church in 


1 1 e 


: dd 


— — 


Perſons ſhall abate. Page 254, 255 


ſhall abate. 255, 256 
Where a Writ may be abated by the 


Court ex officio, or not. 258 
Writ abated by Surmiſe to have a Pro- 


hibition. | 267 
abate a Quare Impedit. 233 


Abbies, 


Catalogue of Abbies above 200 l. per 
Annum Value. 529 to 536 


8. cap. 27, &c. vide pag. 525, 526, 
| | 536 


7 


' 


Abeyance, 169, 185 


Acceptance, 
Where Acceptance of Rent will make a 
voidable Leaſe good, or not, 489, 
ws | +90 


Afton. 


The Law allows not of many Actions | 


for the ſame Matter. 339 
Action on Statute 2 & 3 Ed. 6. for not 
ſetting forth Tithes, how tobe brought, 
by and againſt whom. 646, 647, Sc. 
Action for not ſetting forth Tithes, if it 
may be brought fam pro Domino Rege, 
e. . 648, Ge. 
Action on the Caſe on a Parol Agree- 
ment for Tithes. 510, 571 
Action lies not for ſuing for Tithes con- 
trary to a Modus. 509 
No Action lies for ſuing unjuſtly for 
Tithes in a proper Court. bid. 
Action for not taking away Tithes after 
they are ſet forth, where it lies. 549, 606 
Action for hindring to order Tithes after 
they are ſet forth. 549, 550, 554 
Action againſt the Ordinary for placing 
one in a Seat in an Iſle, in which an- 


* : 


. 
Action upon the Statute 21 H. 8. cap. 


other hath Property. 


388, 390 


Action for taking away Winding-ſheets, 
Page 400 
Where an Action lies for a Diſturbance 


who may have it. 


to a Seat in the Church. 388, 390 
What Action for breaking down Seats in 


a Church, and for whom. 389, 390, 


FM. Fo 394 
No Action upon a Promiſe againſt a Cor- 


poration, = 4} 
Action againſt the Biſhop for admitting 


a Clerk contrary to Verdict in a Jure 
Patronatus. . 236 
No Action of the Caſe againſt a Biſhop 
for refuſing Admiſſion, Cc. 240 
Action of the Caſe for Dilapidations. 408, 
| . 4 O9 
Action againſt a Parſon for not TW. . 
a common Bull and Boar. 565 
Action for taking or demanding more 
= a Mortuary than is allowed by 
W. 382, 8 gos, 306 
What Actions Becleſtaſtiea 4 — La 
have to recover the Inheritance, 493 


494, Sc. 


Action upon the Statute 2 & 3 E. 6. cap. 
13. for not ſetting forth Tithes is Per- 


ſonal, grounded on the Contempt. 


648, Sc. 


Matter prohibited by Statute, Action 
lies for doing it, altho' no Action be 
given by the ſame Statute. 344, 648, 
649 


13. againſt a Clergy-Man for taking 
of Farms, Cc. „ 06, 4167 
Action by the Heir for pulling down, 
Cc. Monument, Graveſtone, &c. 398 
Action by the Parſon for breaking the 
Windows, Cc. of the Church. 387, 


398 


Action againſt a Parſon for neglecting to 


ſay Divine Service. K 430 
Action for refuſing to admit one 3. 2 
Sacrament. 6 285 
Action for Money due for a Mortuary. 


598 
Acceſſary. 
No Acceſſary in Simony, 43 


Admiftion. Vide Pꝛeſentation, Bi- 
ſhop and Inſtitution. | 


ad- 
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"The LE 


Advowlan. Vide Appendant. 
The Definition and original of Advowſohs. 


Page 57, 58 

Advowſot or Right of Patronage what. 
7 Re 59 
The ſeveral Sorts of Advowſons. 5, 
60 

Advowſons not accounted as Things 
gainful, 84 
Advowſons, Aﬀets i in the Hands of Ex- 
ecutors. ibid. 


Advowſons how transferred from one to 

another, and by what Words. 132, 

133, 192, 193 

How many Writs to recover an Advow- 

ſon. „ 

Advowſons, by what Names known. 8 5 
Two Advowſons of one Church. 252, 


253 
Advocatio Medietatis & Medietas Ad- 
vocationis. 2 535 = | 
Advowſon appendant, what. 59, 5 


Advowſons in groſs, what. 12 


Advowſons held by Tenure. 71, 82, 
8 


Biſhop nothing to do with Patronage 2 
Churches. 231, 232, 233 
Advowſons paſs by the Words Tee- 
ments or Hereditaments. 8 5 
Advowiſons, if extendible upon Statutes 
Merchant, Sc. — 00 
Advowſon may be yielded in Value upon 


Warranties, 84 


Aid. 8 
Who may pray in Aid, of whom, and 
when. 493, 494 


Alien. 


Alien, if he may be refuſed Admiſſion to 
a Benefice. 214, 215 
Aliens excepted out of the Statute of 14 


Car. 2. cap. 4. 147 
Amendment. 


Writs of Quyare Inpedre, Se. POE a- 
mendable. 2 50, 251 


Amerciament. 


How much a Biſhop ſhall be amerced in 
1 Vare Inpedit, and upon what Plea. 


Annuity, 


diſcharged. | 186 
Arrears of an Annuity, how to be reco- 


Annuity. 494 
| Writ of Annuity brought againſt a Par- 
ſon, who prays in Aid of the Patron 


by Default, this ſhall not bind the 
Succeſlor, 438 


Appeal. Vide Delegates. 


Of Appeal i in Eccleſiaſtical Cauſes. 52, 
53, Oc. 

What Judgments may be avoided by 
| Appeal. 5 
Appeals ſuſpend Sentence of Deprivation, 
52 

No Appeal from the Court of Delegates. 
53 

Difference between Appeal and Com- 
miſſion of Review. 52, 53 


Appendant. "Saks advowſon. 


Advowſons, to what they may be * 
pendant. 59, go, & 
Advowſons appendant to a 4 Hoh 
59, 61 
 Advowſon appendant to two Manors, 
Sc. 60, 61 
Two Advowſons appendant to one Ma- 
nor. 1 
Advowſons appendant to a Manor, is 
appendant to the Demeſnes only, not 
to the Rents and Services. 60, 84 
| Moiety of an Advowſon appendant. ibid. 
: Advowſon appendant to an Acre of Land, 


| Parcel of a Manor. 61, 83 | 


| Advowſon in one County appendant to 
2 Manor in another County, 60 
Rectory appropriate appendant to a Ma- 
nor. 61 


| | Ma- 


ö 


Page 273, 298 


Annuity out of a Church united, how 


vered after Judgment in a Writ of 


and Ordinary, and Judgment is given 
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Manor to which an 1 Advowſon i is appen- 


dant Eſcheats, &c. Page 60, 71, 8a, 
201 


| Contain to which an Advowſon is 


appropriated is diſſolved, to whom the 
Advowſon of the Church ſhall go. 
201 

Advowſon of one Church appendant to 
the Advowſon of another Church. 62 
Advowſon appendant ſevered, if it may 
become again appendant. 63, 64 
Where an Advowſon ſhall bedr in 


groſs by Partition. | 64 
Advowſons appendant, how made to. be 
in groſs. 62, 82, 83 | 
Advowſons, Part appendant, and Part 
roſs. 60, 61 
Advowſon appendant, how to be plead- 
ed. " 00 


Evidence that the 1 of a Vica- 


rage is appendant. e 


> 


Appꝛopꝛiation, and Impꝛopꝛiation. 


Impropriation made to the Archbiſhop of | 


Wells, charged to pay Firſt Fruits and 


Tenthss. WAS bo ar 
Impropriations of the Dutchy of Lanca- 


ger recontinued. | ibid. 


What Words moſt apt to make an Ap- 
propriation. "302 
What Perſons capable of an Appropri- 
ation. „ 


The Form of an Appropriation. 107 


The Effect of an Appropriation, 190, 


191, 193 
If. Vicarage may be appropriate. 349, 
„ 


By whoſe Licence and Conſent, &c. Ap- 


3 in ; futiro gives no Jae 
reſt till executed. ' Page 424, 425 


Yearly Reſervation to the Poor, &c. to be 


upon every Appropriation. 194, 195 


Appropriations not grantable over, 202 


Impropriations when - Lay Fee. 395, 
68 


Impropriator to repair the Chancel, and 
what Remedy to compel him to do it, 
395, 400 
What Eftate they ought to have to whom 
Appropriations are made. 191, 201 
By what Acts a Church may be diſap- 
propriate. I99, 200, 201 


Appropriation in Lay Hands, called Im- 


propriation, 199 
Impropriations by Preſentment reſtored 
to the Church. | 469 
Preſentation by a Stranger to a Church 
appropriate is void. 200, 247 
Appropriation by a Biſhop to an Hoſpi- 
tal made void by the Succeſſor. 201 
Vicar to be endowed in every Appropri- 
_ 194 
Vicarage united to a Parſonage appro- 
priate doth not diſappropriate the Par- 
ſonage. 201 
Appropriation to a Corporation after 
diſſolved, who ſhall have the Advow- 
ſon of the Church. ibid. 
Appropriation of the Church of Haden- 


ham to the Archdeacon of EH con- 


firmed by Parliament. $555. {x6 
Archveacon, 

Archdeaconries, by whom given, and 

how. 1 


Archdeacon the Biſhop's Miniſter. 224 


priations are to be made. 191, 192, | Archdeacons to be in Holy Orders. 
478, 479 169 
Licence of Appropriation by the King, inn not a meer Function. 240 
how to be made. 192, 193, &c. | Archdeacons have Locum in Choro. 
Aſſent of the Patron to an Appropriati- | 264 
on, how it may be declared. 191 . are Dignitaries. 8 
Appropriation without Licence, what  Archdeaconry, if - Benefice with Fur 8 
forfeited thereby. 192 9, 11, 169 
Corporation miſnamed in Licence of Ap- | Archdeacon, if 3 to read 55 Ar- 
propriation. 193, 194 ticles, ſubſcribe the Declaration, Ge. 
Appropriation of a Church full. 185, 169 
193 
Appropriation by the King, where good. 
mM — 1927 293 * 
Ar- - 


Arreſts and Andes: Provels on the Lord's 

Day prohibited. Page 343, 345 
Arreſts not to be made in Churches, or 
Places dedicated. 343, 344 


Miniſters performing Divine Service not | 


do be arreſted, unleſs where the King 
is Party. | 3447 Sc. 
Perſons not to be arreſted eundh wel rede- 
undo from or to Divine Service. 343 
Arreſts Ing on Mm if me _ ab- 


ene n 344 
The Thirty-nine Articles 14 58, 159 
Sc, | 


| Thirty-nine Articles, how to be read and 
_aflented to, within what Time, and 
by whom. 158, 169 
Subſctiption to the Thirty-nine Articles, 
how to be made, when, before and 


by n 10, 47, 48,. 143, 152, 
| 208, 209 
18 Articles not ſubſcribed 


makes Admiſſion, Inſtitution, &c. 
void. 4 10, 47, 152 
Subſcribing the Thirty- nine Articles, how 


to be underſtood, | 152 


1 aſſent. Vide qrticles, | 
Aſſent to the Book of Common Prayer, 


and the Thirty-nine Articles, how to 


be declared. 47, 48, 1 57, 158 
A to an Appropriation, how it may 


be declared, 191, 192 
Afeſſmeats. Vide Incumbents, 
Aﬀrets. Vide Executo2s. 


_ Aſſignee, 


Where an Aﬀfignee ſhall have Advantage 
. of a Covenant to celebrate Divine 


Service. 334, 3 35 


atze. Vide Darrein Preſentment. | 


No Aſſize for Rent on Leaſe for Years. 
490 


1 
ö 
1 
| 
| 
f 


| 
| 


Aſſize lies only to recover a Freehold, 
| A J 495 


41 


Attachment. 


A for offending againſt 2 Mule 
of Court, but not 1 7k private A- 


1 
- 


Attainder. 


| ' Nobility loſt by Attainder for Treaſon 


or Felony. 17 

One attainted ſeiſed of an Advowſon for 

another's Life, all Avoidances which 
| ſhall happen during the Eſtate 9 4 
forfeited; ä e 


of Refuſal. | . 1 215. 


„ of Poo? Qicarages ' 
Vide Qicarage; - 


Avoidances, 


Avoidance of Eccleſiaſtical ud 

4, 5, &cs, 
Avoidance by Death, Lapſe, &c, ? ibid. 
Avoidance by Ceſſion, Reſignation, &c, , 
| - chap. 4. Deprivation, Sc, 55 6, 7s : A 


9, 10 
|  Aviddance by Ceflion "T4 tried, 3 
Avoidance by Act of Law for N 


ty, chap. 15 
Ses alſb, Tit 2 and maul. 


Bailiff, 


H AT Acts done by Bail ta 
bind the Maſter. FI: 499. Sc. 


4+ 3 


Baptiſm, 
The Miniſter's Duty in 3 ＋ 7% 
18 
| Midwives uſed to Baptize. 3 - 18 


When an Infant, Cc. ſhall be ſaid 5 de 


ſufficiently baptized. „ 


Neceſſity of Baptiſm too rigourouſſy 


taught. e 


8 F Ba⸗ 


» 
— dy 

. A —— = 

— — - 


greements. 7: 1 $6 


107 
Attainted of Manſlaughter, Sc. Cauſe 
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Baſtard not to be or g without Diſ- 


penſation, and by whom ſuch Diſpen- 


dan to ** cod Tee- 145; 814 


Benette. 


The original Fs of the Word. 2 
The ſeveral Kinds of Eccleſiaſtical Be- 


fices. 4 
The en eee of confernias them. 4 


Benefice with. Cure of Souls, what, SS | 


155 to be obtained. 8, 11, 12, Cc. 
Wh at Benefices with Cure are Intended 
y the Statute of 13 Elig. cap. 12. to 


Ts and ſubſcrihe-the Thirty- -nine Al- 


tiles. 3, 9, 11, 121 10g, e. 
Benefices without Cure eenraüne by 
nene, 3 

Biſhoprick, a Renefice wh Cure. 8, 9, 

e 

Prebendary no o Benefice with Cure. 8, 11, 

1 109 

Archdeacapry, if Benefice with Cure bo 
> 11, 12, 3 

| Deanery, if Benefice with Care. ow 
1 

What i is required to make a Perſon capa- 

ble of a Benefice, 14, 15, 142, 212, 

. 213, Gr. 

At what Age a Perſon is capable of a 
Benefice. 92 
What Benefices and Dignities are incom- 

patiie . 5 Ge. 
The Ways by which a legal Title to a 

Benefice is had. 4, 5, 149, 150 
Value of Livings in London. 499, 504 
Value of Benefices, how to be account- 

ed. 5, 6 
Benefices of 30]. yearly Value, who 5 


B of Perbak not rakiog Fs Oui, 


and Recuſants, veſted in the Univer- 
ſities. 92, 93, 96, Ce. 


Bacon. 


tion. 


Bilbopricks are Benefiges: with, FRA g. / 


Q» 11, 39, 367 


Biſhopricks all. founded. by. 1 King, 


and he their Patron. 428 
> © 


| Temporalties of Biſhops 


2 


| ' Biſhop s not vill Gb 


* — — 


Biſhop to ſbew the particular 


Bee Oxinary and Inlitu | 


No Man to be accounted a lawful Bi- 
ſhop, Prieſt gr. Deacon, ſuffered to 
execute any of the {aid Functions, ex- 


cept called, examined and admitted, 


- zccarging to the Form preſcribed in 
the Book of Common N Pag. 
143, Sc, 


Biſhops thine to dn with the Patronage 


of Churches. 273, 274 


when to be 


ſeiſec, or not. 30g, 422; 423 


of Biſhops exaudtorited or en of 


their Bichopnicks. - 56, 57 
Thy King hath the Profits of. Biſhop's 

Lands in Time of Vacation of Bi- 

ſhopricks. 9940 421 


The King not to commit Waſte in Bi- 


ſhops. Land in the Time of Vacation. 


. ibid. 

Wha Profits the Kipg ſhall. have by Bi- 
ſhops 8 being in his Hands. 
4341, 422 

What Things are accounted the Biſhops 
R ties, and what N err r 


181 


| tip when inflituted 10 their Tempo 


ralties. © 1 1 423 
20, 21 
Hecke uſed irregularly to take Profits 
of Churches in Time 0 Vacation. 
e OST 

Biſhops not to receive e the Frats of the 
Church. 274, 400 
What Time . Biſhops to examine 


Clerks. 151, 213, 214, 228 


Biſhop may "refuſe; the brue Patron's 


Clerk, A Charch being full - of a 
| Diſturbes: 12%, 218, 225 
Biſhop acts as a a in Admifion of 
Clerks, 213, 229, 235 
Cauſe of 
Refuſal of a Clerk Prins. 85, 118, 
Fc. 214 
Biſhop, if to refole a Clerk for not ſhew- 
ing his Orders. 213 
2 not bound by Teſtimonial of a 
_ Clerk's . but may examine him, 
Ges | 9 243 


| Biſhop! 8. 3 to 0 Ne Vicar 5 


Maintenance. 202, 401 


Biſhap's Authority in puniſhing Offenders 
againſt the Statutes of Uniformity ſa- 


* 325, 334, 335 
Arch- 
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Archbiſhop of r $ Later con- 
coerning the Prayer uſed by the Cler- 
gy before their Sermons. © Page 320 


Archbiſhop's Recommendation of the 


Reading of the Act ageinſt 9 


Swearing, Ge. 
Uſurpation 5 a Biſhop, the Efe o of 

es” 961 Ty 
What Eſtates Biſhops may grant, and by 
what Laws reſtrained. 79, 427, 428 
N Lands to be leaſed to the Dean 


421 


: What © Offices Biſhop may grant. 453. 


Biſhop cannot grant the next Avoidance 


to bind his N Ra confirm- 
ed. 


What Acts _ by: Biſhop” s Death, and 
not by his Tranſlation, or Refigna- 
| tion. 2 479 
Biſhop hath he Cure of all Souls within 
_- his Dioceſe. eee 38 
Biſhops not to ſuffer Clerks to live a Lay 


Converſation. _ == '- 
Fine, and Non-claint ſuffered by a Bi- 
ſhop, binds-not his Succeſſor. 128 | 
Recovery agaimſt Biſhop without Title, 
binds not his Sacceffor. ibid 

Biſhops to anſwer for the Acts and Of- 
fences of their Commiſſaries. 454 
Biſhops Power to unite Churches. 5 
2 


Biſhop holding Bendiite in Commendam 
is Parfon as to that Benefice, and muſt 
be ſued as ſuch, . 

A Church in the Dioceſe of B. united 


to a Prebend in the Dioceſe of D. the 
Juriſdiction. of the Biſhop of B. is | 


thereby taken away. 186, 479 
Archbiſhop of Canterbury to preſent to 
the beſt Living of every new Biſhop, 
Fc. 
Leuari Fac, to the Archbiſhop to levy 
Damages recovered in a Quare Impe- 
dit upon the Ordinary, and Incumbent. 


305 
Bonds. 
Bonds of Reſignation. 36, 37, 38, 9 


General Bonds averred to be given to a 
particular Purpoſe. 36, 37, 38, 269 


e e in che Time of Vacation. 


459 


79, 453 
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Bond to a —— and their Succeſ- 
ford. Page 377, 378 
Bond that the Grantee of the next Avoid- 
ance ſhall preſtnt, Gr. how forfeited. 
87, 88 

| Bonds, Sc. relating to Simm. 38, 39 


Anons of he Council of Lateran. 

. £2; in 127 41.6 $42, Se. 
Son of the Church, a general Sen- 
tence. 22, 23, Gc. 123; 415, 542 
Canon Law, one and the ſame through 
out the whole Church. 235, 27 
Canons about Diſpenſations, &c.. 23, 24. 
Canons, Ce. for Ordination of Mini- 
ſters. 262, 264 
Canons which provide for the regular 
Adminiſtration of the Lord's Supper, 


315 
| Which preſeribe the Duty and Walifica- 
tion of Curares. 312 


For the Celebration of Sundays and Holy- 
days, and the Form of Divine Service 
to be ufed in them. 313, 314 

Which preſcribes the Form of Prayer to 
be uſed by Preachers before. their Ser- 
mons. 320 


| ug regulate the Exerciſe of Preach- 


Which | reſtrait all Irreverence and Nb 


leſtation within the Church. 351 
Impugners of the Form of Conſecrating 
and Ordaining Biſhops, Prieſts, Gc. in 
the Church f England e cenſured. 142 
Four ſolemn Times for the making of 
Miniſters. L 


43 
None to be made Deacon and Miniſter 
in one Day. bid. 


The Quality of ſuch as are to be made 
Miniſters. 142 


Examination of ſuck as are to be made 
Minifters. 3 
Subfcription by ſuch as are to be made 
Miniſters, 1d. 
RNevolters after Subſcription cenſured. 
ibid. 


Canon 


D 


| Gan which, appoints the Oath nd | 

N mem. F I 5+ | 
Caveat, 

The Uſe of a Caveat, 229, 230 


Caveat, how long it continues in Force. 


238 
Caveat entred before the Church void. 


229 


Certificate. 


Certificate for Non-payment of Tenths, 
how to be made, and if Peremptory, 
or may be traverſed. _ 4 

The King certifies the Judges that he 
was deceived in his Pheſeritgricn. 224, 
925 


Ceſlon. 0 


Voidances by Ceſſion. Vide Chap. 2. 


Chancery, . 


Bonde, Ge. 07 enjoying Lats contrary 

0 the Statute of 13 Elis. made void 

in Chancery. | 434 
Advowſon affign'd in Chancery to one 

Coparcener. | 69 

A Bill in Chancery to diſcover a ith is 

Patron of a Church. 5 

Leaſe for forty Vears made good againſt 

the Maſter of an Hoſpital. 450 


Agreement to incloſe, made good againſt 


4 Parſon who had Common there. 
4.36 

A Decks that a Parſon ſhould FIN 
Meadow, Sc. in lieu of Tithes. 151d. 
Leaſes void in Law by miſnaming ; a Cor- 
poration, made good. 485, 486 


Corporation decreed to make a new 
Leaſe according to their Promiſe. 449 


Injunction to continue Poſſeſſion upon a 
voidable Leaſe. 443 
One Joint-tenant, &c. compelled to join 
in Plea with his Companion where he 
would plead covenouſly. 25 5 
One compelled to reſign according to a 
Bond of Reſignation. 36, 37 
III Uſe of Reſignation-Bonds reſtrained 
in Chancery, 37 


258 


L 


| 


* 


| Chancery relieves againſt a declaratory 


Refignation-Bonds, how allowed of in 
Chancery. .., | Page 37 
Decree that a Vicar ſhould enjoy ac- 
cording. to a long Poſſeſſion, though 
no Indowment could be produced. 
| 401 
| Injunion to ſtop a Suit, brought by the 
Parſon againſt the Vicar, for Tithes 
contrary to an, antient Compoſition. 
0 
Dies that a Vicar ſhall / enjoy. Tis 
according to an antient Compoſition, 
notwithſtanding e de alledged 
to the contrary. 421143 ad. 


Statute, the Law before being dubious, 
430 

Tithes ſued for in the Exchequer, Chan- | 
cery, &c, 516, 007, 608, 609 


Lord Chancelloz, c. 


His Right of Preſenting to Benefices. 


75, 76, eee 
| Chapel, Vas Cburch. n 


| Chaplain "vides Diſpenarion and 


Chapter. Vide Dean and Chapter, 
A Chapter without a Dean; 377 378 


Charges. Vide Incumbent. 


Chattels. 1 


Grant of the next Avoidance is a Chat- 


tel, and goes to the Executor, 86, 
SER | 247 
Chattels cannot go in Succeſſion, 273, 
274 

Right of Preſentation i is a Chattel. 75 
86, 247 


Preſentation to . of Perſons out- 
lawed is as Chattels in the King, and 
by what Words to be granted. 106, 


3 
Tithes ſet out are a Chattel veſted in 


the Owner. 514, 515, 549, 550 


Churches. 
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Churches and Chapels, Vide Jn- 
cumbents. 


Of Erecting and Conſecrating Churches, 
. 

Churches by whom to be repaired. Page 

186, Sc. 187, Cc. 395, 400. 

Tax for repairing of the Church, how 

to be made, and by whom. 396, 


397, 398 


Chancel, by whom to be repaired, Ge. 


39 393». 400 
Chancel built for the Uſe of the Pariſhi- 


oners. | 394. 
Freehold of the Church and Church- 


yard, in whom. Vide Chap. 39, and 


Page 400 
Church-yards, by whom to be fenced. 
395» 397 


An Ifle may belong to a private Perſon, 
yet the Freehold in the Incumbent. 


388 
In whom is the Intereſt of the Church in 
the Time of Vacation. 413 


Property of the Goods of the Church, 
in whom, and how to be ſued for. 


399 


Superſtitious Pictures in Churches, who 
may deface them. | 25/1190 
What Ornaments of the Church are to 
be uſed. 321 
Property to Seats in the Church, how 


gained. 389, 390, 391, 392 


What Actions for Seats broken down, and 
for whom. 380, 390, 391, 393 
Seats in Churches, common to all the 
Pariſhioners, 2389 
Scats in Churches intended to be built 


at the Charge of the Pariſhioners. 


392 
Who may order the Seats in Churches, 


and Chancel. 394, 395 
Tenants in Common of a Seat in a 

Church. 394 
Licence to bury within the Church, by 


whom to be given. 388, 398 
Trees in Church-Vards, by whom to be 
cut, and when. 388, 400, 401 
Property of Winding- Sheets, in whom, 

and who may have the Action for ta- 
king them away. _ 400 


— 


Impropriator and his Farmer, to have 
the Chief Seat in the Chancel. 395 


| Of Seats in Chancels, Page 4 395 
Preſcription for a Seat in the Chancel. 
| 4 


One who receives the Profits of the 
Church without Title, to what Char- 
ges he is liable. 415, Ge. 

Arreſt not to be made in Churches, or 
Places dedicated, 343, &c. 

To what Churches and Church-yards the 
Statute of 5 & 6 Ed. 6. cap. 4. con- 
cerning Quarrelling, &c. in Churches; 
Sc. doth extend. 349 


What ſhall not be ſaid Drawing of a 


Weapon in a Church- yard within the 
Statute of 5 & 6 Ed. 6. 149 
To draw a Weapon in the Church-yard, 
Sc. in his own Defence, puniſhable: 
5 PP  .#bid. 
Ordinary may inhibit from making Di- 
ſturbance in the Church. 346, 391 
Things neceſſary for the King, and Com- 
monwealth, ought not to be ſaid pre- 


judicial to the Church, n 
| When a. Church ſhall be ſaid Plena & 


Conſulta. 279, 280 
When a Church ſhall be ſaid litigious. 


119; 287; 25 


Valuation of a Church to make a Plu- 


rality, how to be accounted. 5, 6 


Diſturbances in the Church, and Church- 


343, Sc. 
What Things may be read, or publiſhed 


yard, reſtrained. 


in Churches, 343 
Chapel preſentable. 169, 170 
Chapel by Preſentation becomes a Church. 

8 5 253, 254 
Chapel to be intended Temporal, and not 
to belong to the Ordinary's Juriſdi- 

ction. 5 
Parſon bound to find a Chaplain in a 

Chapel of Eaſe within his Pariſh, may 

ſerve it himſelf. 330 


One bound to fay Divine Service in a 


Chapel ruinated, is excuſed till re- 
paired. = 336 


Of Free Chapels, Cc. 336, 337, 338 


Church-wardens. 


Church-wardens not Spiritual Perſons, 
tho) their Office be Eccleſiaſtical, 516 
Church-wardens may be remoyed at any 
Time by the Pariſhioners, 400 
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Preſcription” fr a Pati to ch66f0 
"Chorehewarderis; to continue two 
Page 400 


What Remedy for Pariſhioners againſt 


- Years in their Office. 
- "their Chnrch-wardens. bid. 


Church wardens cannot diſpoſe of the 


Goods of the C huren. 15014. 
Church-wardens may have an Action for 
— Gking away Seats in the Church. 


389 


church warden, if they may pull down 
and break the Boards of 5 in the 
Church ſet up without Licence. 389, 


393 


Action by Church-wardens, how to be 
brought. 
chsch wärdene may hinder Diſorder, 
Fc. in the Church. 350, Ge. 
Charch-waidens may take off: the Hats 
from Perſons Heads who irreverently 
keep them on in Time of Divine Ser- 


399, Sc. 


vice. enn. 


Church-wardens not to ſuffer ate Per- 
ſons to be in the Church-yard, &c. 
in Time of Divine Service. 352 

Church-wardens to preſent Names of 
Perſons behaving themſelves irreve- 
_ rently” in Time of Divine Service. 


01. id. 
ctirch-Matdens if they may prohibit 
Strangers from Preaching. 338 


Bread and Wine for the Sacrament, at 


| whoſe Charge to be provided. 316 

Coadjutoꝛs. 

Coadjutors to Incumbents. 375, 376 
Commendam. 

See chap. 9. p. 75. cb. 18. p. 202 203, 


204, Cc. 
What Commendams are allowable by Law. 
ibid. 207 
What Commendams give a full Title. 
28000, 208 
1 a who may have 


it, Se. EFT Fo | ibid, 
Commendam retinere, quid, &c. 2 2.78, 
| 206, 207 


Commendam retinere is as a Preſentation. 


22; 208 
Difference between a Cmmendum and "& 
Preſentation. ä 
1 


What Statutes in Force for puniſh! ing Of- 


Inſtitation not needful upon Commen- 


OBO tort; Page 204... 203 
Commendam Semeſtris, what, where to 
be granted, and by 'whom. 202, 203 


Conimendam Semeſiris gives no Title. 16, 


Commendam as a Sequeſtration. 202 
Commerigum cannot be to Part of a 
Church. b ü 203 
Conran are „ Diga ſations. 204 
No Commendam to a Church full. 203 
If a Biſhop may hold a Benefice by 
Contmendam within his. owh Dioceſe, 
203, 204 

If Church lapſed may be granted in 
Commendam. 2203, 205 
Commendain for Au, by whom to be 
granted. ui 15003 


| He that holds a Church by Commendam 


is Incumbent, and may uy as ſuch; 
22 


cCommendam to the Patron, by what 


Words to be granted. 203 
Patron's Conſent, when neceſſary to 
Cunmendam, and how ſuch Conſent 
may be given. * 11d. 
Dean by Commendam, his 7 475 
Commendam to a Biſhop before and after 
Conſecration, the Difference. 87 


Biſhop hath a banmendum retinere of his 


former Benefice, if the Church ſhall 
be ſaid to have been void. 75 


Common Prayer. 


How th Common Prayer is appeinded 
to be read, vide chap. 3 1. p. 309. 
Aſſent to the Book of Common Prayer, 

how to be declared. 47, 157 
At what time Incumbents reſident (keep- 

ing Curates) are bound to read the 

Common Prayer. 314 


Whether other Prayers being no Part of 


the Book of Common Prayer, may be 
uſed. | 310, 320 
Common Prayers reviewed, Cc. in the 
Reign of King James J. 321 
Laws againſt the Abuſeig Neglect ef the 
antient Service, in d for the Uſe 
of Common Page 321, 322, 


335. 336 


fenders inf r 'of Prayer, 
Oc. 5 l 322 
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Bock of Common Prayer to by tranſla- 


How Offenders againſt the Statute of U- 


322, 325, 326 
Every Miniſter bound to read Prayers 


on Holydays. "02: x0, Jin 


Prayers for the 5th of Nov. Sc. if any 


Part of the Book of Common Prayer. 
e 
Neglect of reading Prayers on the 5th of 


Nov. Sc. how to be puniſhed. ibid. 


Parſon bound by Preſcription, or Cove- 
nant, to read Prayers in a Chapel, 
what Remedy to compel _ thereto. 


335 


ted into, and read in the Welſh Tongue 
within Wales. 319, 320 


Canons concerning Prayers, Sc. to be 
read on Sundays and Holydays. 313, | 


314 


Canon which directs the Form of Prayers 


before the Sermon. 321 
Archbiſhop of Canterbury's Advice con- 
cerning Prayer before Sermons. 320 


Decency and Order in Time of Divine 


Service directed by Canon. 35¹ 


Confirmation, 


What ſhall amount to a Confirmation, 


481, Sc. 


Confirmations, how to be made, and by 


whom. 474, 475 
What Grants or Leaſes need Confirmati- 


ON, 424, 425, &c. 468, 471 


Where Confirmation for an Hour is good 
for the whole Eſtate. 482 
Where Confirmation of the Land, and 
of the Eſtate or Deed, the Difference. 


472, 473, 482 


Eſtate only, or not. 482 
What Leaſes or Grants may be made 
good by Confirmation, for what Time, 
and againſt whom. 472, 473, &c. 
Confirmation alter the Eftate determin- 
ed, is void. 483 
No Intereſt Meth by Confirmation of 
Dean — and Ordinary, Sc. 


445, % er. 481, 482, 483 
Confirmation mut be paid during the 


Life of the Party, whoſe Grant, &c. 
472, 483 


is confirmed. 


- 


Where Confirmation may be Part of the 


Ae 1 
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| Confliwalifcn by" Tenant in Tail, for Life 
niformity may be puniſhed, Page 320, | | 


or on Condition. Page 480 
Void Leaſe cannot be made good, 452, 
455 

Confirmation, made before the Eſtate or 
Deed which is confirmed. 472, 473, 

| 482, 483 

Confirmation of Patron, where neceſſary. 
' 479, 480 

Leaſes and Grants of Donatives, by whom 
to be confirmed. 478, 480 
Where the King's Confirmation to an 
Incumbent is good, or not. 74, 75, 
118, 119, 128, 224, 225 

Clerk in a void Preſentation, if capable 
of Confirmation. 6, 78, 79 


Confirmation or Releaſe by a Common 


Perſon to an Incumbent in by wrong- 
ful Title, when good. 247 


Confirmations which ſhall endure no 


longer than the Eftate of the Party 
confirming. 480 

Confirmation by the ſucceeding Biſhop, 
or Patron if good. 


Confirmation by the Biſhop without the 


Dean and Chapter, where good. 478, 


-: 
Biſhop, Dean and Chapter, may confirm 


ſeverally. -- V 
Guardian of Spiritualties cannot confirm 


any Leaſe or Grant. 478 
Two concurrent Leaſes, and the latter 
firſt confirmed. 483 


Conſolidation of enefices. Vids 


Union. 
Conſultation, Vide P2ohibition, 


Continuances. 


No Continuance after judgment with a 


Ceſſet Executio. 273, 274 
Copyhold, 
Copyholder is in by Cuſtom, not by the 
Law. 473 
Eſtates granted by oy are Eſtates at 
Will. 459 
Copyholds are of the Demeſnes of a 
Manor, - 460 
Cozpozation. 
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N Corporations cannot be ſeiſed to an Uſe, 

Coponation. and: how they ſhall be ſeiſed, O Uk 

being expreſſed. Page 378 
What Things neceſſary to the Founda- Bond to a Corporation, and their Suc- 
tion of a Corporation, Page 196, ceſſors, how it ſhall go. 378 
484, Sc. What Corporations may have Chattels 

Colpdtatiane Sole, Aggregate, Regular in their politick Capacity, 101d. 


and Secular. | 1 18 
Corporations of two ſorts. 


475 
One Corporation both Aggregate and 


Sole. 194 
Collegium, what comprehended thereby. 59 
Members of Corporations, in doing Cor- 

poration Acts, ought to be Capitula- 


riter Congregati. va 477 
Aſſent of the Members of Corporations, 
how to be given. ibid. 


Majority of the Members of a Corpora- 
tion binds the reſt. 474, 477 


All the Members of a Corporation are 


but as one Body. | 477 
One Part of a Corporation cannot Con- 


ſent to the Ads of the other, but muſt 
all join in doing the AQ. ibid. 
What Acts Corporations aggregate muſt 


do by Attorney. 377, 491, 492 
What Acts they cannot do without Deed. 


491 

Corporations 3 what Eſtates they 
may make. e 
What Offences Corporations aggregate 
cannot be ſaid guilty of. 377 
What Corporations may be ſaid to have 
Succeſſors, &c. 378 


Every beneficed Clergy-Man is a Cor- 
poration, or a Part thereof. 377, 378 
Vicar, a Corporation by the Common 


Law. I95 


Biſhop, Dean and Chapter, one Body. 


477, 478 


The Head of a Corporation aggregate, 


cannot by his ſole Act deveſt any 
Right, or do any Act to bind the Cor- 


poration. 81, 477, 489, 490, 493 


Corporations, what Lands they may 


have, and how they may purchaſe. 
377, 379, Ge. 


Corporation without Lands or Poſſeſſi- 


ons. 37 
Corporation cannot be ſaid ſeiſed i in T Wl 
37 


What Corporations ſhall be ſaid ſeiſed in 


Fee, or not. 472, 482, 489, 493 


494 


| 


_ Corporations miſnamed, when it ſhall a- | 


void their Grants, 22 484, 48 5 

en of Corporations i in pleading, 

how helped. 485, 486 
See Title Name. 


Corporation diſſolved or changed, Penſi- 


ons, &c, due from them are not de- 
termined. 589 
What Corporations might grant or leaſe 
at Common Law, without Confir- 
mation. 425, 420, 472, 473 
Where a Corporation ſhall take a Fee 
without the Word Succeſſors, 378 


Cofts, Vide Damages. 


Covenant, 


| Parſon leaſeth for 21 Years and dies, the 
Leaſe is determined, Action of Cove- 
nant lies againſt his Executors for not 


Enjoyment of the Term. 
Covenant, which ſhall go along kd 
the Land, 334 


Parſon bound by Covenant to read Prayers 
in a Chapel, what Remedy to com- 


pel him thereto. . 37 


Courts and Jurisdidion. Vide De- 
| legates and Trial. 


Con of Record, what Courts thereby 
Intended, | 43 
Matters of Law ariſing upon Eſtates and 
Intereſt, to be adjudged by the Com- 
mon Law Courts. 388, &c. 396 
All Deeds and Acquittances to be tried 
at Common Law. 279, 388, &c. 
Temporal Courts to give Credit to the 
Proceedings in 190 Courts Spiritual. 
174 

Tithes, when they may be ſued for 12 
the Exchequer. 607, 608, 609 
Eccleſiaſtical Juriſdiction faved by the 
Statute of 31 Eliz. cap. 6. 43 
Juriſdiction Eccleſiaſtical, by w whom to 
be executed. 


454, 475 
What 
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No Suit in the Spiritual Court after In- 
duction. 
What Cuſtoms triable in the Spiritual 
Court. 595, 598, 599, Sc. 605, &c. 
Patron, no Remedy in the Spiritual Court 
for any Diſturbance. 233 


| In Suit for Tithes between Eccleſiaſtical 


Perſons, the Spiritual Court only to 

have Juriſdiction, how far to be ex- 

tendedkt. 605, 606, 634, Ce. 
Spiritual Court hath the proper Juriſ- 
diction of Tithes. 608, 609, 618, 


| 619, Ge. 
Perfon inhabiting in one Dioceſe, ſub- | 
ſtracts his Tithes in another Dioceſe, | 


in the Court of which Ordinary to 
be ſued. | | | 626 
Matters concerning Indowment of Vi- 
carages between Parſon and Vicar, to 
be tried in the Spiritual Court. 197, 

1 


Lay-Perſons, no Remedy for Tithes in 


the Spiritual Courts, till aided by the 
Statute. 


ritual Courts. 044, 645, Ce. 
Modus Decimandi, if to be ſued for in 


the Spiritual Courts. 624, 625, 626, 


627 


Suit in the Spiritual Court for hindring a 


Way to carry Tithes. 603 


Suit in the Spiritual Court for cutting 


down Trees in the Church-yard. 388 


Suit in Spiritual Court for taking away 
the Goods of the Church, in what 


Caſe it may be. 399 


How the Spiritual Court uſed to proceed 


to Purgation, after Clergy allowed. 
| 51 


6, 7, 595, 596, 634 | 


F902, O2D i} 
Modus Decimandi allowed in the Spi- 


de 7 4 B L E. wad 
What Crimes not examinable in the bi- | Where Spiritual "_ hath neten 
ritual Court. Page 50 of the Principal, ſhall have it of the 
Spiritual Court not to examine a Crime Acceſſary. Page * 635 
after Verdict at Lax.  zbid. 
Spiritual Courts not to proceed for a Clrate. 
Temporal Crime, till Conviction at . 
Common Law. ibid, | Curates, how to be qualified, and ad- 
If the Spiritual Court may deveſt a Free- mitted. _- 209, 210, 409, 459 
hold. | 43 What beneficed Men ought to keep Cu- 
Spiritual Court may waters Cofts, not rates. 311, 312 
Damages. | 306, 350, 388 | Curates hound to read the Prayers, as 
What Damages to be recovered in the Miniſters beneficed. 2619. 
* Spiritual Court in Suits for Tithes, | One cannot have a Benefice, and officiate 
606, 607, 617, 622, &c. as Curate. 310, 311 


Executors of Curates, not e for 
Dilapidations. 


409 
Leaſes by Parſons to their ict, 4.68 


Curates, who ſerve the Church in Time | 


of Vacation, how to be paid. 412, 
413, 419, 420 
What Curates a new locumbent ſhall be 


compelled to pay. 419, 420 
Incumbent, if puniſhable for Neglect of 
his Same. ; 


Gare of ar. , b 


Cuſtom. vide 75 een 


Cuſtom, what. 8 51 


Cuſtom de Non Decimando, where good. 
ide Tithes.) 
Cuſtom and Preſcription, how they dif- 


fer. 511 
Original of the Cuſtom de non Deci- 
mand. $37, 538 


Damages 4 Coſts. 


HO ſhall recover Damages in a 


Quare Impedit. 262, 263, 264, 
292, 293, Gc. 


What Damages in a * Inpedit, and 


how to be recovered. 263, 264, 
292, &c. 
Where Damages ſhall be recovered in 

Ryare Impedit againſt the Biſhop. 294. 
Damages recovered in Quare Impedit, if 
to be levied, upon one or all the Di- 
{turbers, ibid. 
Where in Lare Impedit the Plaintiff 
ſhall recover Damages for two Years, 
* the ſix Months be not lapſed. 
292, 293 

TI 


Levar d 


512, 536, 560, Gc. 
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Kauer. wg to > hy Archbiſhop, to lay | 


Damages recovered in a Qyare Impe- 


Ait upon; the Bop and Incumbent, 
5 Page 305 
If the Plaintiff recovering in a Quare 

Inpedit may have both a Writ to the 


-» Biſhop, and Damages. 293 


I an Action upon the Statute' 2 E. 6. 


for not ſetting forth of Tithes, what 
Damages and Coſts ſhall be recovered 
in the . Temporal Courts, and how 


ot thoſe EY are to be aſſeſſed. 610, 
611 


ting forth Tithes, what Damages ſhall 


be recovered in the Spiritual Courts, 


610 


Damages awarded in a Writ of Error 


upon a Judgment in Quare Impedit. 
| 1 
Damages recovered againſt a Parſon for 
not ſaying Divine Service to which he 
is bonnd. * ILY 
Spiritia Courts may award. Coſts, not 
Damages. 306, 350, 388 
Coſts in Quare Impedit, if to be aſſeſſed 


by the Jury. 283 


Coſts and Damages for not proving a 
Buggeſtion, when to be given, and 
how. kf 617, 618, Se. 


Darrein Pꝛetentment. 


Aſſiſe of Darrein Preſentment, where 
it lies, and by whom. 234, 239, 
3 en,, 
Aſſiſe of Darrein Preſentment, how to 
be arraigned. 27 


How the Defendant ought to plead in an 


Aſſiſe of Darrein Preſentment. ibid. 
Where it hall be taken by Default. 


bid. 
Proceſs in an Aſſiſe of Darrein Preſent- 
ment, how returnable  2bid. 


What ſhall be recovered by a Judgment 


in Aſſiſe of Darrein Preſentment. 
255, 272, 289 

1 Preſentment brought pending 
a Quare Impedit. _ 243 


Darrein Preſentment, and Quare Impe- 


dit, did not lie at Common Law after 
the Church filled. 131, 132 
Patentee of the King, where the Patent 


| 


is void, 2 ſuch Right by Preſenta- 


tion, Ge. as + that * may bring a * 
rein Preſentment. Page 127 


| ' this many of the Jurors ought to have 


the View in an Aſſiſe of Darren Pre- 
VJentment. | | 272 


' Deacon, 


The Office of a Deacon. 146, 147 
What Offices, &c. he is capable of. 31, 
50, 141, 142, 209 

Who capable of being Deacon, and at 
what Age, 142 
If to be allowed to ie; the Sa- 
craments. 140147 
Forfeiture of a Deacon adminiſtring the 
Sacraments, * ibid. 
Deacon's Admiſſion, &c. to a Benefice, 
if void, or voidable. . 
None to be accounted Deacon, &c. or 
. to execute the Office of a Deacon, un- 
leſs admitted, &c. accordingly as pre- 
ſcribed in the Book of Common 


Prayer. 141, 142 
Dean and Chapter. 
Deaneries Preſentable, Elective and Do- 


native. e 
Lay-Man not capable of a Deanery. 
141, 142, 

Dean hath no negative Voice in the 
Chapter. 475 
Dean by Commendam, what Acts he 
may do. 475 


Dean if to read the 39 Articles Com- 
mon Prayer, Sc. 9. 9. 173 
Dean accepting a Prebend in the ſame 
Church, makes the Deanery void. 8 
Patronage 'of Deaneries, to whom they 
belong de jure. „ 
Poſſeſſions of the Deans, &c, derived 
from the Biſhoprick. 73, 377, 478 
Biſhop, Dean and Chapter, one Body. 


477 
Others conſenting, muſt be preſent with 
the Dean. 476, 477 


Deanery, if Benefice with Cure. 8, 9 
Deputy Dean his Authority, and who 


capable of being ſo. 474, 475 


Deanery of Wells diſſolved, and a new 


One erected. 478 
Dean and n without poſſeſſions, 
377 


Chapter 


| A be 7 A B 2 T. 5 
— — — — 
Chapter without a Dean. oY 297 i Corporations, what Ads they may do 


Chapter cannot purchaſe, Sc. without 


their Dan. 1 80 


The ber aa of Battel, its bt 41% 


. * 


2155 


Declarations. Vide Pleadings. 
Declaration that the Plaintiff is Reg 


de Medietate Ecclefie without ſhew- 


ing ſpecially how, if good. 270 


Preſentations if neceflary, and how to be 


. alledged in Declarations in RQyare Im- 


ff,, 495% 268, 269, 270 


Declarations, when double. 269 
Declarations in 


the Right of Freſenting is by Turns. 
270 


Quare Impedit, where | 


When in a Quare Inpedit one e ought to 


declare of the whole Advowſon, and 


when of a Moiety, third Part, Sc. 


ibid. 


The Plaintiff in his Declaration muſt 
ſhew his Eſtate, G c. 268, 269 


Declarations in a Prohibition upon a | 


Diſcharge of Tithes. 


That the Incumbent, &c. "fublethed the | 


39 Articles not needful to be ſhewn 


in a Declaration, 1 10 


Declarations in Aare Impedit where the 
- Plaintiff's Eſtate in an Advowſon is 
269, 282 


gained by Wrong. 
The King in Quart Impedit declares of | 


Damage, but recovers none. 294, 


2 
- Declarations in 22 


gare Impedit, where 


the Ordinary refuſeth one Clerk as 


inſufficient, and denied to admit a 
ſecond, „ 
Declarations on Statute 2 & 3 E. 6. 
for not ſetting forth of Tithes, how to 
be framed. 646, Se. 
If the Declaration in Quare 7 dit, Ce. 
be not good, although = Bar be 
nought, the Plaintift ſhall not reco- 


ver. „ 
Deeds. 

Deed what, and the ſeveral Sorte of. 

them. OH 438, 439 


Intereſt in Lands, &c. not to be grant- 
ed, &c. without Writing. 442, 443 
Deeds of Corporations, if perfect with- 
out Delivery. 491 


without Deed. Page 449, 491 
A Biſhop, Cc. may command one to 
demand Rent, or diſtrain without 


Deed. 491, 492 
Preſentation to a Benefice in Writing, 
no Deed. : | I 50 


Preſentation to a Benefice may be with- 


out Writing, Grant of next Avoidance 


not good without Deed, 83, 84, 150, 
151 


Tithes, if grantable, &c. without Deed, 


439, 449, 636, 652 
Ae in groſs, not to be granted 


without Deed. 
Pleading Advowſon granted by Deed, 


— the Deed, Is Surpluſage. | 


014, | 
Default. Le 
Default after Iſſue Jouned..: 272 
One Defendant appears, the other makes 
Default. * : 0. 
Delegates, 


Their Power and Authority, Cc. 53, 54 
Demand. 


Leaſe to be void on Non- payment of 
Rent, the Rent muſt be demanded. 


491, 492 


Demand of Rent, how to be made. 251d. 
Penſion, if to be demanded before ſued 
for in the Eccleſiaſtical ar. 599 


Depzivation, 


Deprivation f fatto, for * Crimes. 


. 
Clerk inſtituted, but not inducted, may 


be deprived. 


a ſecond. 55 7 


How to proceed to Deprivation for ac- 


cepting a ſecond Benefice. 6, 7 
What are Cauſes of Deprivation. 5, 6, 


Sc. 35, 43» 47, 51, 52, 339 


Where Sentence of Deprivation is neceſ- 


lary or not. 5, 7, 43, 50, 56, 153, 


: | 218, 219 


Where 


83, 84 


417, 418 
Deprivation, where neceſſary to make 


void the firſt Living on Acceptance of 


"Tr TABLE. 


* 


Where a Pardo ſetures an Incumbent 

. ayainiſt Deprivation. Page 43, 54 
Viſttor by the King's Commiſſion, re- 

turns Cauſe of 435 xm into the 
-  Chantery. 220 
Spiritual Courts may deptive for Simo- 
y after a general Pardon. 43 
How to proceed in the Spiritual Court 
to deprive for Simony: ibid. 
Whether a Perſon incapable be Incum- 

bent till deprived. 49 
A Churchman may be attached for com- 
I en Waſte. | = 


Dignitles. N 


What Preferments in the church are 
Dignities. „ 

Mere Dignities not Benefices with Cure. 

366 


Dilapidation. 


Gifts of Goods, &c. to defrand Vac 


cefſors of their Remedy for Dilapi- | 


dations made void. 408 
Long Leaſes Cauſe of Dilapidations. 4 30, 
462 

Money received for Dilapidations, how 
to be imployed. | 4.08 
Remedy for Dilapidations, in what Court 
to be ſued for. 409 
Executors of Curates not chargeable for 
Dilapidations. ibid. 


Dilapidation a Cauſe of e 
5 


Dilcent. 


Advowſons how they deſcend. 68 


Pe _ Hau, 4 85 it ſhall abs. 
761 


— — 34 


Dilcontinuante. 


Di continuance what, and the Effects of 

492, 493 
What Ecclefiaſtical Perſons might have 
| diſcontinued at Common Law. ibid. 
| Biſhop's Leaſe not warranted by the Sta- 
tute no Diſcorinuance. r 


| 


I 


* 


Oipentitton. vide Licence, Plurg: 


lity, and Commendam. 


Of Diſpenſations in general. Page 14, 
Th, Se. o 7 
The Effect of a Diſpenſation. 16, 
At what Time a Diſpenſation to hold a 
Church ought to be made. 18, 19, 20 
What Perſons the King may diſpenſe 
withal to be Non-reſident. 373 


7 


Diſpenſations to hold a Benefice, altho' 


deprived, is repugnant. 


19 
Difpenſation 7e7inere for Years only. 22 


22 


To hold a ſecond Living Modo fit infra ten 


Miles of the former, if Condition. 19 
When to be ſaid conditional. rbid. 
What Diſpenſations are contrary to Law. 

3 11 
Commindan i is a Diſpenſation. 204. 
Simoniſt cannot be diſpenſed with, 42 
To a Biſhop to hold a Benefice, when 


good, <* 2717 22; - $04; $05; 
To hold Benefices, to what Perſons 
good. „ £5; $6, 25 


If neceſſary to qualify Perſons to hold 
Pluralities. 16, 17 
What Words neceſſary in Diſpenſation 
for Plurality. 190 
Form of a Diſpenfation for Non-reſi- 
8 374 
How many Livings the King's Chaplain 
may hold by Diſpenſation. 204. 


| Diſpenſations to take three Benefices, if 


good for two. 20 
One diſpenſed with to take two Bene- 
fices, takes a third. 20 
| Diſperifations for Pluralities to be ex- 
pounded by the Canon Law.  : 
Diſpenſation after Inſtitution, and before 
Induction. 6, 19 
If being made Biſhop, or tranſlated from 
one Biſhoprick to another, makes 
void Diſpenſation befoge Ddrained, 20, 
Et: 21. 204 | 
Biſhop Sufragan, if he nay hold a 
Dignity or Living without Diſpen- 
ſation. 1 
Patron's Right of preſenting, not to be 
taken away by Diſpenſation. 6 
To a Biſhop of Ireland to hold a Living 
in England, under what Seal to be 


granted. 21 
OE 9 8 To 
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To the Son to hold a Living of his | 


Father. Page 215, 216, Cc. 
Who may diſpenſe with a Baſtard, &c. 
to be ordained, 145, 215 


Diſpenſation prevents Voidance of Bene- 


fices. „ 1% e 75. 


Forfeiture for obtaining Diſpen ſations 
contrary to Law. 18, 21 
Diſpenſation retinere Dignitatem Deca- 
natus good for the Deanery. 22 
Biſhop cannot diſpenſe with the Statute 


that injoins reading the Common 


. ._- Frayer, Ge. 310 
Diſpenſations againſt the Statute of 13 
, you.” 146 


Reſidence of Chaplain 7 with 
by the Statute of 25 H. 8. Pp I3. 


309, 372 
The King's Profeſſor of Law in Oxford 


may hold the Prebend of Shipton, 
tho' a Lay- Mn. 47, 142, 213 


Diſtreſs. 
Where the Lord may diſtrain for not 


doing Divine Service according to Te- 


nure. | 336 
Tithes diftrained 


ing ſuffered to remain too long upon 


the Land after ſet out, 606 
Donatives, 

Of Donatives in general, See from pag. 

169 70 173 

Donatives why ſo called. 169 


How conferred. 169, 170, &c. 


e-feſant for be- 


Who capable of Donatives. 141, 171 


Who may vifit Donatives. 171 


No Lapſe of a Donative. 31, 109 


Biſhopricks antiently Donative (or rather 
Elective)ꝰ. 170 
Preſentation, Cc. by a Stranger to a 
Donative void. 120, 307 
How, it may become preſentable, 109, 
I 2 
Donatives, tho' made preſentable, 
remain free from the Biſhop's Jui 
diction. 109, Cc. 


Benefices to which Biſhops collate are not 


Donatives. 1609, 170 


Donatives preſentable, Se. 109, 169, 170 


Free Oy are Donatives, 109, 171, 
Sc. 


| 


- £2. fe JK — . a n 


| What Means to compel the Patron of a 


Donative to preſent, Page 29, 109 


If Patron of a Donative may receive or 


ſue for the Profits in Time of Vaca- 
tion. 169, 170 
The Function of him who hath a Do- 
native, if Spiritual. 142, 171, &c. 
What Eccleſiaſtical Preferments are or 
may be Donatives. 109, 171 


What Remedy for the Patron of a Do- 


native, if uſurped upon. 306 
Given without limiting for what Eſtate. 
170 


How to be reſigned. 28, 29, 30 
Reſignation of a Donative to the Patron 
and a Stranger. ibid. 


Reſignation of a Donative to one Patron 


where there are more. I bid. 


Leaſes and Grants of Donatives, by 
whom to be confirmdd. 478 
Donative recovered, to whom the Writ 


of Poſſeſſion ſhall be directed. 298 


If he that comes into a Donative ought 


to take the Oath, read the Articles, &c. 
170, 171 


Dower, 


Wife 3 of a third Part of a Ma- 


nor to which an Advowſon is ap 


dant, ſhall have a third Part of he : 


Advowſon. 83 


Dupler Querela. 


Duplex Querela, where it lies, before 
whom, and how. to proceed therein. 


Sued by the Patron, 


231, 242 
290, 299 
Allowed by the Common Law. 233 
A ſafe Courſe for Clerks to take. - 234. 


Bringing a Duplex Querela, if it will abate 


a Qyare Impedit brought by the Pa- 


Clerk inſtituted pending Duplex Querela, 


no Prohibition ſhall be granted. 233, 
Sc. 


Eleftion, 


1 Preferments Spiritual are 
had by Election. 173, 174 
Election of the beſt Living of new cre- 
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Ganterbury nd Vorl. Page 76, 77 
Electing an unfit Perſon, Cc. forfeits 
the Power of Electing. 226 


One preſents, and dies before the Clerk 


admitted, his Executors preſent ano- 


ther, the Biſhop _ admit either at 


his Eledion. 72 

Emblements. Vide Incumbent and 
TCithes. 
Enqueſt. 


What Points the Enqueſt ought to en- 
quire of in a Quare Impedit, and how 
the ſame are to be enquired upon a 
Demurrer. 283 


Verdict finds not when the Church be- 


came void, yet good. 283, 290 
A Biſhop ought to have a Knight | in his 
_ _Enqueſt, 283 
What Damages the Verdict ought to 
find in an Action for not ſetting 
forth Tithes on Statute 2 & 3 E. 6. 

"> MN 


Entry. 


Entry into bl how to be gd, ind 
by whom. 490, 491 
For a Forfeiture, when to be made. 
491, 492 

Entry by a Succeffor- for Forfeiture, or 
a Condition broken before his Time. 


492, 493 
No Entry where there is a Diſcontinu- 


ance. 493 


i 


error 


Writ of Error of Judgment in Quare 
Inpedit given by Juſtices of Niſi prius. 


383 


judgment againſt, a Defendant dead is | 


Erro | 2866 
Writ of Error brought by one as Heir 


and Executor. 


* 0080 io ee the oth — 4 


3 
No Writ of Error againſt the King with- 


out Petition. ibid. 


The Party ſhall not aſſign Matter for 
. 


Error which is for his Advanta 
e Writ of Error, if Superſedeas | 
to Writ granted to the . 304 


— * 


4 


Writ wills Bock, if Su ef, to the 
Enquiry of Damages. Page 304. 


| Verdict for Coſts and Damages where 
they opgat not to be given, is Er- 
ror. 305 
Error brought by one ** had no Loſs, 
e eee in 304 
Error affigned in a Scire Patias brought 
to have Execution. od. 


| 
' 
| 


Error in one Judgment, if Cauſe to re- 
verſe another Judgment. 305 


| Writ after Judgment directed to a Wrong 


Perſon, if Error, 53 + IRS 
Where ſpecial Entry of a n 
may help an Etror. 30 5 
Biſhop may join in Writ of Error, tho 
| on 1 8 nothing but as Ordinary. 
| 0 
To maintain the Incumbent in pole 
ſion, ſufficient Cauſe for Writ of Er- 
B73: x ==> 72045 406 
Damages for half a Year, where they 
ought to have been for two Years, 
Error. 293 
Matter in nn of the Writ not 
to be aſſigned for Error. 257 
Judgment without a Ceſſet Rxeciitiy if 
1t be Error or no. bales, 7 6. 
Error in Execution no Efror to reverſe 
the principal Judgment. 29, 298 
Error in giving Damages not Error to 
reverſe the whole Judgment. 304, 


5 
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Eſcheat, 


One ſeiſed of an . dies 1 
out Heir, to whom the Advowſon 
ſhall go. 71 

What Advowſons will eſcheat, and in 
ee Caſe. 711 201 


Eſſoin. 


What Eſſoin allowable in an Action of 
Quare Impedit. 3 
Not adjourned makes the Plaintiff be- 


come nonſuit. 271 
Eſſoins, how to be adjourned. ibid. 
Eſſoin no Appearance. ibid. 
May be caſt by a Stranger: zbid, 


When the Defendant _ appear after 
an Eſſoin. 151d. 


1 
1 
4 * = 4 5 


Defendant may be eflvined upon the 
zbid. 
Several 


- Summons or Attachment, 
I I 
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Several n in Nn 2 hay | 
they may eſſoin. Page 271 


The Plaintiff not to be prejudiced v7 | 


caſting an Eſſoin. 204. 


Caſting Eſſoin by a Biſhop Defendant i in 


Dare Impedit makes him as a Di- 


© Ones. -; © | 260 

What Pleas cannot be pleaded after an 

— + | lle 
Evidence, 


Evidence to prove a Reſignation. 30 


of Tithes. 519, 536, 537, 652 
That an Office hath been uſually granted 
in Reverſion. : 455 
Evidence of a Preſcription to be diſ- 


1 Evidence of a Diſcharge 


charged of Tithes by real Compoſiti- 


1 ef, 319, 537, Sc. 
Single Witneſs not ſufficient Evidence by 


the Civil La Wx. 639 


Grants for the Augmentation of Vica- 
trages, how to be proved. 406, 407 
Evidence to prove the Retainer of a 

Chaplin. ib, BY 


Evidence ſufficient to prove a Suggeſtion | 


whereupon to have a Prohibition. 612, 
N 613 


Evidence that the Adyowſon | of a VI. 


carage is appendant. 60, 62 
Whether Incumbents need prove reading 
and ſubſcribing the Articles, &c. 168, 
651 

Evidence of Benefice with Cure of Souls. 
9 

Payment of Tithes to the Vicar, Evi- 
dence of an Endowment. 40 1 70 


406 


Evidence for the Defendant in Action on 
Statute for taking Farms. 374 

In an Action for not ſetting forth of 
Tithes, and the general Iſſue pleaded, 


what may be given in Evidence. 650, 
651 


What is neceſſary for the Plaintiff to 


prove in an Action brought for not 
ſetting forth of Tithes. 650, 6 FI 
Evidence ſufficient to bar the Plaintiff in 
an Ejectment for a Rectory, and to 
ut him to his Quare Impedit. 651 
Domes of Tithes by Pope's Bull or 
Compoſition what ſhall be Evidence 


to a ſuch Diſcharge. 652 


1 — 
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Depoſtions N in \ Eccleſiaſtical ( Courts 


uo Evidence at Common Law, but 
Sentence given in the Eecleſiaſtical 


Courts, contra. Page 65 
Exchange. 
Spiritual Preferments not to be e 
ged for Lay. 28, 


Exchange ſuppoſeth a Condition to * | 


void, if not fully executed. 28 
Patrons muſt preſent upon Exchange of 
HBeenefices. | 28, 29, 30 
Penal ty of a corrupt Exchange, 30 
Ertommunication. 
Excommunication 772 fatto, if Sentence 
be neceſſary, . 


No Excommunication for ſmiting in a 


Church, Ge. till Conviction of the 


Offence at Common Law. 2349, 


359 

Execution. Vide Writ to the Bl 
| ſhop, 
ER Juris non habet Injuriam. 


260 

One recovers in Pare Impedit, and dies, 
the Executor, not the Heir, ſhall have 
Execution. 73 


Executozs. 


Grant of Chattel to one and his Heits 
ſhall go to the Executors. 86 


Leaſe to a Biſhop or Parſon, and his 
Succeſſors, ſhall go to his Executor. 


378 


Grant of the next Avoidance is a Chat- 
tel which ſhall go to Executors. 72, 


73, 80 
Executors grant the next Preſentation 
before the Will proved. —— 


Damages recovered in Quare Impedit by 
Executors ſhall be Aſſets. 247, 265 
If Executors of the Husband, . or the 
Wife, ſhall preſent to a Church fallen 
void in the Life of the Husband. 93, 


247 
The King, and not the Executor of Bi- 


ſhops, ſhall preſent to Churches yoid, 
during the Biſhop's Life. 73 
| Exe- 
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Bxecutor may by Action remove a ws 
preſented by Uſurpation' in Time of the 

1 Teſtdtor/ il: 0: "Page 72, 73 
One preſents, and dies before the Clerk 
admitted, Executors preſent another, 
the Ordinary may receive either. 72, 
1 

Executors, how far bound by a void or 
voidable Leaſe. 467, 489, 490 


Action lies not againſt Executors upon 
the Statute of 2 S 3 E. 6. for not ſet- 
611 


ting forth Tithes. 


4 Fines. | 


HAT Corporations are bound bs 


Fine and Non-claim, 430, 15 


97 

Eccleſiaſtical Perſoiii not bound by Fine 
and Non-claim, 436 
Fine levied of Tithes. 589, 590 
Tenant in Tail grants the Nomination of 
a Clerk by Fine, if his Iſſue be bound 

= , . A 78 
| Fine levied by a Diſſeiſee * the Diſ- 


"a 
"Firſt Fruits. Vide Tenths. 
Firſt Fruits, when payable. 174, 175 


Firſt Fruits and Tenths of Churches u- 
nited, 181, 183 
Statutes concerning Payment of Firſt 
Fruits. 174, &c. 
Firſt Fruits, how to be compounded for. 
174 
Firſt Fruits granted to the King by 36 
Hen. 8. cap. 3. ibid. 
Spiritual Perſons, how to be bound for 
Payment of Firſt Fruits. ibid. 
Fermors of Spiritual Perſons not to pay 
Firſt Fruits. | 175 


Out of Firſt Fruits a Tenth to be de- 


ducted. ibid. 
Vear for Payment of Firſt Fruits, when 
to begin. 176 

F cy, Fruits to be reſtored by the Ordi- 
„Sc. to the Incumbent, ibid. 

Firſt Fruits further reſerved by 37 H. 8. 
r ibid. 


—— 

vived by 1 Elis. cap. 4. 

Yicarages 

"Firſt Fruits. 
Where a fourth Part ſhall only be paid. 
. 

Fe ormer Diſcharges thereof to the Uni- 


Archbiſhop of Fells charged with Firſt 


mn Anne's Authority to ere& a Cor- 


Biſhop's Certificate for that Purpoſe. 


246 


Patron gains no Freehold in the Church 
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and re- 


Fur 176 
and Parſonages diſcharged of 


177 


verſities, &c. confirmed. ibid. 


Fruits. 5 151d. 
Revenues of Hoſpitals and Schools diſ- 
charged. | ibid, 


1 1 9 
7 os, 


' poration, and ſettle Firſt Fruits, &c. 

on the meaner Clergy. e 

But not to avoid any former Grant, Ge. 

1bid. 

One Bond to be taken for the four Pay- 

ments of Firſt Fruits. 15d. 
What Eccleſiaſtical Benefices thereby dif- 
charged for ever. ibid. 


| 178 
Firſt Fruits once applied, Ge. to A. 
nue for ever. ibid. 
Not to diminiſh Penſions charged on Firſt 
Fruits. ibid. 1 f 2 
What Benefices for ever diſcharged there- "== 
of by 6 Ann. cap. 7. ibid. = 
Time allowed to Archbiſhops and Bi- 
- ſhops to pay their Firſt Fruits. 181d. 
Deans, Archdeacons, &c. how and when 
to compound. 178, 179 


Fozcible Entry, Vide Indickment. 
Foꝛfeiture. Vide Penalty. 


— 


Freehold. \ 


Freehold of Church and church vid 
in whom. 387, 388, 394, ad, 


by Entry in Time of Vacation, 185 
Freehold of the Church in Abeyance, 
Vide Abeyance. 


Freehold not to commence from a Day 


to come. "84 3 
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Gꝛants. vide Leaſes, 


1 * ſhall not derogate from his 
own Grant. 70, 80 


Antient Grants, how to be expounded. 


379, 403, 404, 424, Sc. 


8 ts in libera Eleemoſyna, how ex- 


pounded, 378, 379 
Exprefiing what the Law implies alters 
nothing in Grant. 80 


Er very Grant to be taken moſt Arongly 
againſt the Grantor, &c. ibid. 
Words in Grants to be conſtrued accord- 
ing to an ealy, not ſtrained Conſtruc- 
tion. 84 


—— how to be named in Grants. 


48584, 405 
What Corporations might at Common 
Law grant or leaſe without Confirma- 


tion. 425, 472, 473 
Grant of the next Avoidance by a Biſhop. 


79, 453 


What Eſtate Church-men might have 


made at Common Law, and what at 
this Day. 424, 425, 464, 465, 472 
Spiritual Benefice not to be granted for 
Years, or at Will. 1 169 


„ bo. 


Guardian of Spiritualties, if grantable 


during the Archbiſhop's Life. 454 


3 Rents and Annuities granted by 
ec Perſons. 453, 4545 490, 


491 
To 4 Parſon of D. 3 his Succeſſors, 


and A. Parſon of D. and his Hot, | 


379 


By Dean and Chapter, not naming the 


484 
Habendum to 


Dean, if good. 
To Dean and Chapter, 

their Heirs and Succeſſors. 378 
'Of the Nomination of a Clerk, Haben- 
dum the Advowſon. 85 
Ea the Habendum in a Deed may fever 
that which was joint by the Premiſ- 
ſes. ee 226 


- Grants of Copybolds (Corporations, Sc.) 


not -relitpingd by any Statute. 


129, 


130, 469, 4721 
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1 of. a Chattel to one a His Heirs ſhall 


go tothe Executors, Page 84, 85,86 


make Grants void. 
Patron grants his Advowſon, the Church 
being void. 844 
Void Turn, if grantable over. ibid. 
Of the next Avoidance, the Church be- 
ing void, what ſhall paſs thereby. 88 


CE a, — 


When d 


Of the next Avoidance of a Church with- 


in the Duchy of Lancaſter,” &c. un- 
der what Seal to be made. 86, 221, 
222 


| Advowſon not grantable by a common 


Perſon after an Uſurpation. 129, 246. 
221 
tor, or not. 243, 486, Sc. 


Name of Baptiſm e by Confirma- 
tion, by what Name to SG or 


Grant of Primam V gran, what ſhall 
paſs thereby. | 452 


paſs thereby. N 649 
Where * to Corporation * be 
without Deed. | 378 
By the King or Biſhop:pot to reſent to 
a Church by Lapſe is void. 89, co 
The King grants a Manor with the Ad- 
vowſon, the Church being void, if the 
void Turn ſhall pals. | 89 
By what Words Advowſons will paſs from 
the King in the Caſe of Reſtitution. 83 
By what Words the King may grant an 
Advovſon. ü 83 
The King may grant the void. Turn of a 
Church, or a Right of Action, and 
how ſuch Grants are to be made. 129, 


130 
The King's Grant not to be taken to two 
Intents. 194 


The King may grant che Tamparaliies 
of a hoprick in the Life of a Bi- 
ns Shan” 422 
Nen obtante in the King s Grants. 194 
By what Words the King may. grant the 
' Preſentations to Living of Perſons out- 
;lawedi tf edt c3.407 
Adviwſan i in groſs not mentioned i in the 
Premiſſes of the King's Grant, will not 
alt by the A a 82 


8 K Grant 


| Miſnaming Corporations, where it ſhall. 
443484, 485 


Patron grants his Adyowſon' after a void 
| __ Preſentation, 
| What Grants are void againſt the Gran- 


Gan of 2 Garbarum, what hall 
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Graiie of the Ndmination ur et edice 


is Grant of the Advowſoh. Page 85 


Of an Advowſon, excepting the Preſen- 
tations daring Life, the Exception is 
vod. 135i. 
Of next Avoidance, ns to be _ 
By what Wasds an Advowſon may be 
granted. 5 81, 82 
Void Turn of a nt not to be gran- 
ted by a common Perſon. 88, 89 | 


Of the third Part of a Manor cum per- 
tinentiis, nothing of the Advowſon 
will paſs. | 

A Manor to which an Advowſon' is ap- 
pendant, bargained and ſold, the Deed 
is not inrolled, the Advowſon will not 

| paſs. | 

Appropriation will not be granted by the 

Name of an Advowſon. + © 

Advowſon of a Church appropriate, ap- 

pendant to a Manor, by what Words 
to be granted. 201 

Grant of next Avoidance alters not the 
Right of Patronage. 95 

Of un Advowſon, or the Manor to which, 
Sc. after Uſurpation, 129, 130, 244 


Termor grants the next Avoidance, if | 


any happen during the Term, and ſur- 
renders. 80 
Grant to A. for Life, ſo that he may 
preſent if the Church void during 
Life, is a limited Grant. 
Executor grants before the Will proved. 


7 
Graz of a Portion of Tithes, Tithes | 
belonging to a Rectory will not pals | 


thereby. 
Grant of à Chapel, a Portion of Tithes 
belonging to the Chapel will paſs 
thereby. ibid. 
Grant to three & eorum cuilibet conjunc- 
tim & divifim. "V3 227 
Grantee of the next Avoidance relieved 
by the Statuteof 13 E. I. c.5.134,135 


Tenant in Tail grants the Nomination of | 


a Clerk by Fine, if the Iſſue in Tail 
be bound thereby. 


if to the Reverſion in Fee, what Eſtate 


doth paſs by ſuch Grant. 78, 79 
Tenant in Tail, by what Means he may 


grant an  Advowſon to bind his Iſſue, 


wy ibid. 


1 


83 


84 


86 


"Tenant in a Tail g EO the next Ayoidance, 


and dies, the Grant is void. Page 84 


Tegnant in Tail grants to the Uſe of him- 


ä — —e—ͤ— 


I elf and Wie, void to the Wife. ibid! 


| Tenant in Tail and his Heir apparent 


i oB "Hoſpital 


Tenant in Tail of an Advowſon grants, 


joins in a Grant, void as to the Heir, 
84, 480 


Grants in Mortmain void. 379 
In what Reſpect, and 2375 what Per- 


| ſons; Grants, Sc. ſhall be _ ſaid void. 

„„ 00 NC: 

4 to build. Houſes on Church or Col- 

lege Land no Alicnation, but as a Li- 
cence or Covenant. 435, 436 

Grant of a Seatin a Church to one and 

his Heirs, if Good. 391, 392 


Sifi of Goods without Tradition, void 
86 


by the Civil Law, but contrary by the 


Common Law. Q. 281 
Holy - days. 
Elen why ſo called. . 
What Holy days to be obſerved, 
and for what Reaſon. - © ibid, 
Holy-days, how to be obſerved. 310, 


312, 313, 314, 326, &c. 


Canons which provide for the Obſerva- 


tion of Holy-days. 312, 313, 314 

Statute concerning Obſervation of Holy- 
days, -if in Force. p 326 

Puniſment for not obſerving gs 


2 


What Evens of Holy-days to be kept 
514, 5 | 


with Faſting. 329 


Notice of Holy- days to be given by Mi- 


niſters. 


334 


The 29th Day of May. 332, 352, 359 


Diſcovery of the Powder Treaſon. 331, 


, 352, 339 


The zoth Day of Yomnary.:- 8 


Holpi cal ; 
prefen table. 


Leaſe by Maſter of an Hoſpital with he 


Conſent of the Brothers and Siſters of 
the ſaid Hoſpital, if good. 485, 486 


Leaſe for forty Years made good in Chan- 


cery againſt the Maſter of ag. Hoſpital. 


449 
Husband 


i \ 


— D — . — — — — 
The. 2 A B L E. 

| | For what Thing fixed to the Church the 

husband and Wife, Parſon ay have an Action. Page 


If the Executors of the Husband or the 
Wife ſhall preſent to a Church void, 
during Coverture or before, Page 72, 

13» 247 
If the Drocntors of the Husband or the 
Wite ſhall have an Action for Tithes 


ſubſtracted during the Life of the Huſ- 


band, 647 


Hasband and Wife ſeiſed jointly, or in 


Right of the Wife, the Husband can- 


not grant an Advowlon to bind the 
S 81 


If they muſt join in bringing a Quare | 


Tmpedit, 255 
It Husband and Wite muſt join in a Pre- 
| ſentation, 71, 140 


If the Husband and Wife ſhall join in 


Action for ſubſtracting Tithes held in 


12 0 of the Wife. 646 


Impꝛopꝛiation. Vide Appꝛo tation. 
5 Pe P : „ pe Pe 1 What Remedy for the Profits received in 


Incumbent. Vide Church. 


HAT Things required to qualify 
a Clerk to ho Incumbent of a 
Church. (Chap. 14, 15, 20.) pag. 141, 


&c. 149, 210, 211, Sc. 


What Methods an Incumbent is to take 
to be able to prove Performance of all 
Things required by Law to qualify 
him to be Incumbent. 167, 168, &c. 
He that holds a Benefice by Commen- 
dam is an Incumbent, and rex plead 


as ſuch, 22 

One cannot hold a Benefice and officiate 

as Curate, 310 

One cannot hold both a Church and a 

Chapel of Eaſe. — 

If a Miniſter may officiate at two wn > 
ibi 


Incumbents may diſpoſe of Corn grow- 
ing by them ſowed. 413, 420 
Where Incumbents ſhall have Corn on 


the Glebe or not; 513 
Parſon not to have an Action for taking 
away Segjs in the Church. 389 


Spiritual perſons not to take Farms, ſell 
for Lucre, keep Brewhouſes, &c. 363; 
304, &c. 
Church void by Statute and by Canon 
Law, the Difference. 5, 7, 8, 391, 39 
When a Clerk ſhall be intitled to re- 
© ceive, or ſue for the Profits of the 
Church. 
In whom the Intereſt of the Church is in 
Time of Vacation. 
Who uſed to take the Profits of the 
Church in Time of Vacation before 
the Statute of 28 H. 8. cap. 11. 411, 


He who receives the Profits in Time of 
Vacation wrongfully, cannot detain for 
Payments by him made. 419, 420 

What Perſons chargeable with treble Va- 
lue for not paying, &s. to the Incum- 
bent the Profits received in Time of 
Vacation. 412 

What Charges Incumbents ought to al- 

low out of the Profits received in Time 
of Vacation. 412, 419, 420 


Time of Vacation, againſt whom, and 
how the Action is to be brought. 418, 
| 41 
From what Time Incumbents are intitled 
to the Profits upon Voidances by Si- 
mony, Ceſſion, &c. 415, 416, &c, 
What Leaſes or Eſtates Incumbents may 
make, (Chap. 41, 42, 43.) pag. 424, 
Se. 
What Charges Incumbents are liable to. 
412, 
Incumbents, if puniſhable for Neglect of of 
their Curates. 311, 358 
Clerk of an Uſurper removed, 95 be ſhall 
retain the Profits. 413, 414 
Parſon misbehaving himſelf in Preach- 
ing, or otherwile, bound to his good 
Behaviour. 351 
The ſeveral Duties of Miniſters, (Chap. 


31, 32, 33, 34» 35.) Pag. 309, &c. 
Neglect of not performing what Part of 


the Statute of 1 Elia. 14 Car. 2.409, 


Io, 311, 312, 14 
| Parſon Imperſonee: : 279, Ee. 494 
Two 
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aal and the Effects of it. 


" The 


TABLE. 


— 


Two pretending to be Incumbents, in 
What Actions their 
amined. Page 224, 238, 239, 299 
What Remedy for Incumbents wrong- 
fully put out by the King's Preſentee. 
219, 220 


Indlcavpit. 
Writ of Tadicavit, where it lies. 


Indtament. 
| TndiQtment of forcible Entry 855 keep- 


ing Poſſeſſion, '&c. of a Church. 41 


Upon the Statute of 5 & 6 E. 6. cap. 4. 
for drawing a Weapon in Church, c. 


349, Sc. 


For indecent Rehavioie in the Church. 


TI. $52 
No Todifnent for not reading or ſub- 


ſcribing the Articles. 47, 48 


| ; TONES on Statute, not to be made 


258000 by Common Law. ibid. 
Tndution. 


Induction, what, and how to be made, 
137, 155, Sc. 


Induction, by whom to be made. 155, 

9 Induction a temporal Act. * 
Poſſeſſion had without Induction. 155, 
Induction by a wrong Perſon, if id | 
No Induction to a Donative. | 16 


What Remedy againſt the Archdeacon, 
if he refuſe to induct. 306 
No Seifin or Right to take the Profits till 
- Induction. 
Parſon cannot grant the. Profits of his 
Church, or ſue for them before Induc- 
tion. 416, 417, 424 
Authority to induct given by the Guar- 
dian of the Spiritualties, determines 
by the copking of a new Biſhop. 306, 


: Church not full IF, the King till In- 
duction, but againſt a common Patron 
by Inſtitution, 19,73, 14,217, 


218, 223, 417 
' Parſon Imperſonee by Induction. 279, 


493 | 


Rights may be ex- | 


200, 
Of Leaſes, Se. by Infants. 


137, 414, 415, Sc. 


- Infants. 


Infant Heir to preſent by Guardian, Sc. 
5 Page 140 

Infancy Food Cauſe of Refuſal of a Clerk. 
SL 4&5 

Infant Noblemen may qualify COmNs, 
14 
448 
448, 449 


Infant can't ſurrender by Deed, 


Inkoꝛmatlons. | 


Information for Non-refidence, how to 


be brought, and in what Court. 375 


Two Informations brought at the ſame 


Time for the ſame Matter, bid. 
Information upon the Statute of 2 & 
E. 6. for not ſetting forth Tithes. 


545, Sc. 


Inſtitution and Admiſſion. Vide Bl. 
ſhop, Oꝛdinary, and Jus Patrona⸗ 
tus. 

Admiſſion of a Clerk, what. 154 


Admiſſion and Inſtitution removed in 


Chancery for to prevent being loſt, &c. 
247 


If the Biſhop may admit a Clerk once 


e 215 
What Remedy againſt the Biſhop for re- 

fuſing to inſtitute, 231, 238, &c. 
Biſhop not bound to admit inſtantly. 


228 
Clerk to be examined before Admiſſion. 


151 


Biſhop not to admit on Condition. 28 


Two Patrons ſeverally preſent one Clerk, 
how the Biſhop ought to admit. 228 
One Joint-tenant, Cc. preſents alone, 
the Biſhop may admit or refuſe. 226 


Biſhop not to refuſe a Clerk for want of 


10 Teſtimonials, 
ing his Orders. 


Se. or for not ſhew- 
473 


| Where the Preſentation is void, the Bi- 
a7 | 


ſhop may refuſe to admit, 225 
Admiſſion, -&c, on a void Preſentation, 


to what Purpoſes it ſhall fill the 
Church. 43. 44, 221, 222 


What Perſons the Biſhop may refuſe to 


admit, and for what Cauſe. 112, 141, 
| 216, We, 224 
Having 
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Having another Benefice no Cauſe of Re- 
fuſal. Page 216 
The Biſhop may refuſe to admit where 
the Church is litigious or full, 113, 
220, 227, 261, &c. 263, 264 
Biſhop, if he may admit after Preſenta- 


tion revoked. 223, 224 
What ſhall be ſaid a Refuſal to admit. 
21 
What Refuſal of a Clerk will make the 
Biſhop a Diſturber. 228, 229 
The Biſhop ſafe, if he admit the Clerk 
firſt preſented. 228, Ge. 


The King's Title to be examined before 
* his Clerk admitted, 219, 220 
Biſhop to admit the Patron's Clerk, 
though he himſelf hath collated wrong- | 
fully. 218, 219 
Patron preſents, and dies before Admiſ- 
ſion, the Executors preſent another, 
the Biſhop may admit either. 72, 22 5 
Admiſſion and Inſtitution, where neceſ- 
ſary to be made, and by whom. 151, 
5 154% 155 
Inſtitution, what, and how to be made. 
3 5 154, 155 
Inſtitution not neceſſary to be made with- 
in the Dioceſe. 5 53 
Admiſſion and Inſtitution during the 
Time of the Archbiſhop's Viſitation, 
by whom to be made. 1415 
What Remedy againſt the Biſhop for re- 
fuſing to inſtitute. 231, 238, Ge. 
Inſtitution upon a void Preſentation, is 
but as a Collation. 112, 220, 221 
What Right is gained by Inſtitution be- 
fore Induction. 156, 178 
Church, in what reſpect full by Inſtitu- 
tion.” id, , £80, 217, Sc. 
| 283.270, Oc. 417 
Clerk inſtituted puniſhable for Neglect 
of Cure before Induction. 3o, 417, 
Ge. 
Commendatory may enter into the Church 
without Inſtitution, Cc. 203, 204 
Inſtitution after Judgment in Quare Im- 
pedit, and before Writ to the Biſhop, 
no Superinſtitution. 296 
Superinſtitution, when void or not. 217, 
218, 295 
Biſhops uſed to delay Inſtitution until 
they had received the Tithes, &c. 


| Inſtitution by the Guardian of the Spiri- 


"uo „ IT a. wt ai #Þ 
2 


tualties. . 
Inſtitution to a Donative. 170, &c. 
Intendment. 


A Parſon ſhall be intended reſident upon 


An Incumbent ſhall be intended to have 
performed all Things required by Law 
to qualify him to hold his Benefice. 

: „„ 168 

Seats in Churches intended to be built at 


Antient Appropriations intended ſuffi- 
ciently made, till the contrary appear. 
5 197, &c, 


Joint⸗Tenants. 


Preſentation by 
Title for reſt. 
One Joint-tenant 


8 126 
reſents alone, the Bi- 
e to admit his Clerk, 
ion. $20, 227 
ant preſents his Compa- 

nion, tis good, and the Biſhop can- 
not refuſe him. 227 
Joint-tenants, &c. if they ſhall join in 
bringing an Action for Subſtraction of 
Tithes, i 647, 648 


all his Intereſt, tis good for his Part, 
and ſhall bind his Companion. 81 
One Joint-tenant compelled in Chancery 
to join in Plea with his Companion. 


5 = 25 
Joint-tenancy ſevered by Partition. 491 


Journeys Account. 


When a Writ by Fourneys Account may 
be brought, and the Advantage of 


bringing ſuch Writ. 206, 267 

Where a Qyare Impedit may be brought 

by Journeys Account, bid. 
Judgment. 


What to be recovered by Judgment in 
Quare Impedit. 255, 284, 289, 292 
What to be recovered by judgment in 


411 Aſſize of Darrein Preſentment. 2565, 
| Fe” "N72,. 0. 200 
8 L Judgment 


his Benefice. „ 


the Charge of the Pariſhioners. 392 


e Joint-Tenant makes 
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Joint-tenants of an Advowſon, one grants 
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Judgment in 9uare Twpedit and Aſſize of | 


Darrein Preſentment given by Juſtices 


of Niſi prius. Page 284, 285, 300 


Judgment to ſtand in Force till reverſed 


by Error, Sc. Þ 2's 
Judgment in a Writ of Right, binds not 
Uſurpations after made. 126 
Judgment not to be confeſſed on Condi- 
tion. 28 
Joint Judgment not to be given on ſe- 
veral Titles. i 2» — WY 
Judgment, that an Incumbent ſevered 
ſhall be reſtored. 303, 304 


Church, if void by Judgment in Quare 


Impedit. <a 289, 290 
Who bound by Recovery and Judgment 
in Ruare Imnpedit. | 124 
Judgment in Juare Impedit may be at 
Common Law, or upon the Statute. 

225 

Judgment without a Ceſſet Executio, 
where it ought to be, if Error. 273 
Succeſſors of Eccleſiaſtical Perſons not 
bound by Judgments. 438 
Action on Statute 2 & 3 E. 6. for not 


ſetting forth of Tithes againſt ſeveral 


Defendants, one is found guilty,« the 
reſt are acquitted, if the Plaintiff (hall 
have Judgment. 652, Ce. 


Action on the Statute 2 & 3 E. 6. for 


predial and other Tithes, and a Ver- 
dict for the Plaintiff for the whole, no 
judgment ſhall be given. ibid. 
Judgment on the Statute of E. 6. for 
not ſetting forth of Tithes, ſhall be 
Jod Defendens fit in miſeri „ 
ibid. 
Judgment for Plaintiff in Action for not 
ſetting forth Tithes, is a Bar to any 
other Suit for the ſame Tithes. 701d. 
Conſtitution of Lateran concerning Plu- 
ralities a general Judgment. 5, 23, 


| 24 
Judgments to be given according to the 
Writ., 8 


Plaintiff in Quare Inpedit to make Ti- 
tle againſt all the Defendants, elſe 


cannot have Judgment. 1 


Who may falſify a Judgment. 303, &c. 


Jure Patronatus. 


To what Purpoſe provided and awarded. 
113, 228, 23, 236 


How to proceed in a Jure Patronatus. 
Page 230, 237 


At whoſe Coſts to be ſued. © 228 
Second Jure Patronatus, where it may 
be awarded. 229 


Biſhop, .if bound to award a Jure Pa- 
tronatus without Requeſt of the Party. 
18. 25 

Enqueſt in Jure Patronatus, how to be 
ſummoned, and puniſhed for Non- 


2 1 | B37 
Several Jure Patronat. awarded, and 
contrary Verdicts found. 229 


Awarded where one Clerk is only pre- 
ſented, and the Church not litigious, 

| 6 229, 230 

He for whom the Right is found by Jure 
Patronatus preſents not within fix 
Months, but a Stranger, if the Biſhop 
be bound to admit his Clerk. 114, 


| 229, 230 
Biſhop, how he ought to admit after a 
ure Patronatus. 229, 235 
Clerk, if he ought to requeſt Admittance 
after a Jure Patronatus. 4.714% 

A Stranger found to have a Title by the 
Jure Patronatus. 114, 236 
Inſtitution, c. pending a Fure Patro- 
natus. | 235 


| Church how litigious after Verdict in a 


Jure Patronatus, 228, 229 
Action againſt the Biſhop for not ad- 
mitting a Clerk according to Verdict 
in Jure Patronatus. 236 
New Preſentation not neceſſary after 
Jure Patronatus, TI 
Commiſſioners in Jure Patronatus neglect 
or refuſe to act. To as 


Juris Atrum. 
The Writ of Juris Utrum, 8 


Jurtsdiction. Vide Courts. 


— * an 


King. 
F HE King not bound by the general 
Words of Acts of Parliament. 112, 
1353 
Is perſona mixta. _ 1 5 
Is the Head of the La Ww. 379 


| Can do no Wrang. 217 


I OT No 


2 


. 


No Plenarty againſt the King. Page 246 
Is ſuppoſed always preſent in Court. 280 
Nullum tempus occurrit Regi. 110, 
118, 138, 246 

Preſents to Livings of Perſons outlawed. 
291 


The King ſhall not do an Act a8 Servant 


to another Perſon. 8 5 
What Preſentations the King ſhall have 


by the Temporalties of Biſhops being 


in his Hands. . 
The Kivg Founder and Patron of all 
Biſhopricks. 5 
King Supreme Ordinary and Patron. 71, 
) ! 
Church not full againſt the King till 


Induction. , 7" 150, 227 
The King's Turn of Preſenting not 
ſerved till Induction. 116 


Temporalties granted to a Biſhop before 
Conſecration, prevents the King's 


Right of Preſenting. 73, Ge. 
All Juriſdiction exerciſed by the Pope, 
acknowledged in the King. 191 


What Acts will prejudice the King's 


Right of Preſenting where he hath 


but one Turn. 117, 118, 126, 127 
If bound by the Statute of Weſtminſter 


g. 134, &c. 
All Lands and Advowſons held of the 
King. 192 


Grant of next Avoidance to the King, 
ſhall have the next Turn only. 87 
Seifing two Parts of a Manor to which 
an Advowſon is appendant, ſhall 
have two Parts of the Advowſon. 
5 83, 95 

Not bound in his Right of Preſenting 
by Compoſition made to the Patrons. 
75 

The King not to be intended ignorant 


of the Law. 104,270 / 


The King preſents to Livings, the In- 


cumbent being made Biſhop. 73 


If the King's Turn of Preſenting, the 
Incumbent being made Biſhop, be 
ſatisfied by a Commendam retinere. 75 

Where the King hath loſt his Turn by 
not preſenting for Simony. 91, 92 

If the King ſhall preſent again, where 

the Clerk doth loſe his Living by ill 

Pleading. 8 1 5 £4430 

Grant of the next Avoidance of a 

Church within the Duchy of Lan- 


cafter, under what Seal it ought to 


be. | Page 86, 221 
If the King may revoke his Preſentation. 
| 223 
Cannot collate without preſenting to the 
Biſhop. | 29 
The Queen as a Feme Sole, and may 
preſent to Churches, &c. 140 


The King not confined in any Court 
wherein to ſue to recover his Right. 
. 


Lapſe. 0 


[| APSE What, Sc. See chap. 12. pag. 
2 109, Sc. 119 
To whom it ſhall go, and how. 112 
Lapſe, by what Law. 115, Sc. 
From what Time to be accounted. 4, 5, 
6, J, 29, 110, 111, 416, Se. 

In what Manner the Six Months ſhall 
be accounted. © 111 
Biſhop Patron, preſents not within ſix 
Months, Lapſe incurs to the Metro- 
politan. | 114 
Lapſe not grantable. 102 BD 
Quare incumbravit prevents Lapſe. 114 
Infants and Femes Covert bound by 
Lapſe. 111 
No Lapſe of a Donative. 29, 109 
If Lapſe incurs of Recuſants Livings, 
given to the Univerſities. 94, 95 

If Lapſe ſhall bind Lords who enter for 
Mortmain. | 124 
Clerk refuſed lawfully, Lapſe incurs. 
8 19,- 10, 112, 117, 216 

No Lapſe where the Biſhop delays Exa- 
mination of the Clerk till after the ſix 
Months, 113 
Patron preſents ſo near the End of the 
ſix Months, that the Biſhop hath not 
Time to examine the Clerk, Lapſe 
incurs. "$02 
Naming the Biſhop in the Action, if it 
prevents Lapſe. 114, 262, 263, &c. 


| Biſhop not named in the Action, Lapſe 


incurs. 114, 259 
No Lapſe to a new Biſhop, where the 
preceding Biſhop was named in the 
Action. | 114 
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Inſtitution, Cc. declared void, no Lapſe. 
If Lapſe ſhall go to the King or Me- 


a. * i. 


W iti r 2 
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No Lapſe without Notice, where No- | 


tice ought to be given. Page 29, 


Church void for not paying of Tenths, 


Lapſe pending a Writ of Error. ibid. 
No Lapſe, where the Right of Preſent- 


ing is in the King, and the Reaſon 
of I... 118, Os. 274, 27%, 6 


112, 216 


Lapſe incurs without Notice. 48 

No Lapſe where Biſhop refuſeth to a- 
ward a Fure Patronatus. 113 
Lapſe pending a Jure Patronatus. 114 
414 


112 


tropolitan, where the immediate Or- 


dinary could not preſent. 115, 116, 


Se. 


Void Preſentation, if it prevents Lapſe. 


Wrongful Collation, if it prevents Lapſe. 
| „ 
Inferior Ordinary collates for Lapſe, af- 
ter the Right veſted in the Metropo- 
litan: If the Patron, or Metropolitan 


be thereby barred of Preſenting. 117, 
118 


Collation by Lapſe is in the Patron's 
Right, and muſt be mentioned in the 


Declaration. 269, 270 


Lapſe incurred to the Ordinary, Metro- 


politan, or King, if the Patron may 
preſent. 117, 118, Sc. 203, 219 
Biſhop dies before he takes the Bene- 
fit of a Lapſe, who ſhall preſent. 


1 


Biſhop preſents by Lapſe after a 
wrongtul Collation by himſelf, 112, 
| I17 


| Lapſe, not on Voidance, by Reaſon of 


Orders, Inſtitution, &c, had fimonia- 
cally without Notice. „ 


Writ to the Biſhop to admit, not taken 


out within ſix Months, Lapſe ſhall 
incur. 114 
Who ſhall have the Advantage of 
Lapſe during the Archbiſhop's Viſi- 


tation. 115 
Lapſe not where the Biſhop is a Diſtur- 
1 — 


Ordinary's Neglect, if i may prevent 
Lapſe to the Metropolitan and King. 
x I 


Church lapſed, if grantable in Commen- 
dam. Page 203, 204, 205 


. Leaſe. Vide Gzants. 


Leaſe void, cannot be made good. 449, 
454, 479, Sc. 


What ſhall be ſaid to be Lands uſually 


letten, 457, 458 
What Leaſes ſhall be void, or yoidable, 
and againſt what Perſons. 80, 487, 

„55 n 
What Perſons ſhall take Advantage of 

voidable Leaſes. 486, 487, &c. 
By what Means a Leaſe voidable may 

be made abſolutely void. 80, 490, 


What Acts ſhall affirm and make good 
a Leaſe voidable, 80, 489 


From what Time Leaſes ſhall be faid 


to be void by Act of Parliament, c. 


Leaſes ſhall not be good for Part of The 
Term, and void for the Refidue 
thereof, 442, 448 

Bonds and Covenants for Enjoyment of 
Leaſes contrary to Law, made yoid. 

. 438, Cc. 469, Cc. 

Leaſe of Tithes, where good, or not. 
| | 439, 052,.&c. 

Leaſe from henceforth, or from the 
making. | 442, &c. 

Leaſe, not ſaying from whence it ſhall 
commence. ibid. 

Leaſe for Lives to commence from a 
Day to come, not good. 443 

The Day whereon a Leaſe is made, 
when to be taken excluſive, or not. 


442, 443 


Leaſe for twenty-one Vears, and for 


_ twenty-one Years from a Day paſt. 
444, 445 


For three Years, and ſo from three 


Years to three Years, for 21 Years or 


Life. 450, &c. 
From three Years to three Years for 
ten Years, ibid. 
For above three Vears not good without 
Writing. — 442, Oc. 
No Remedy for Rent reſerved on void 
Leaſe. 439, 499 


Leſſee by voidable Leaſe may puniſh 
Treſpaſſors till his Leaſe actually 
made void. 489 

| Exe- 


The TABLE. 


"I FRY 


Executors you far bound FE void or 


voidable Leaſe. Page 467, 489 
Leſſee for another's: Life dies, who ſhall 
have the Leaſe. 4350, 451 
Leaſe of a Manor cum Pertinentiis, af 
an Advowſon will paſs thereby. 8 55 


Se. 


make Partition, and one of them 
dies; if the E may enter into his 


Part. 491, Ce. 
Leaſe by a Corporation out of Poſſeſſion, 


how to be made. 491 
Parſon leaſeth his Parſonage, if the Ad- 
vowſon of the Vicarage will thereby 


A 61, 82 


Prebendary hath a peculiar Juriſdiction; 

and leaſeth his Prebend with all Pro- 
fits and Commodities, if the Peculiar 
paſs by ſuch Leaſe. Q, Grants. 

Leaſes and Grants by Parſons, Vicars, 
Fc. where good, or not. 429, 464, 


333 405 
Leaſe made by a Parſon de facto. 464, 
Oc. 
Leaſe of a Parſonage, what ſhall paſs 
thereby. 61, 82 
Leaſes by Parſons, &c. void, and void- 
able. 80, 465 


Leaſes made by Incumbents to their Cu- 
rates, Dey long they ſhall endure, 


465 
Leaſes made by Incumbents preſented 
ſimoniacally. „ 9, 97 


What Leaſes by Biſhops good to bind 


their Succeſſors. 79, 80, 438, 439, 


451 
What Leaſes by Biſhops are good againſt 
the King. 80, 421, 422 


Lands of Biſhops to be leaſed to the Dean 
and Chapter in Time of Vacation. 421 
Succeſſors of Biſhops have Elections to 
make Leaſes void, or not, and by 
what Means. 80 
Leaſes and Grants by Biſhops, &c. void 
againſt the Succeſſors, but good a- 
gainſt the Biſhops, &c. themſelves, 


486, Ge. 
Leaſe to Biſhop and his e 22% ſhall 
o to his Executors. 378 


SS fy 


88 


* 15 King, during the Temporalties in 


his Hands, cannot confirm a void 


Leaſe to bind the ſucceeding Biſhop. 


80 


ö Ace appendant leaſed ih. the W 


Manor to which they are appendant. 
Page 82, 83, 84 


| Leaſes without Impeachment of Waſte 


not to be made by Eccleſiaſtical Per- 
ſons, Colleges, &c. 461, 462 


3 | | Leaſes without Impeachment of Waſte 
To two, & diutius eorum viven', who | 


how made. 462 


| Leaſes by Eccleſiaſtical Perſons how to 


be made, aud where good, or not, 
„Sc. 80, 203, 438, 439 
What Eſtates Churchmen might have 
made at Common Law, and what 
at this Day. 79, 80, 424, 464, Cc. 
. 
Leaſes and Bargains to and with Spiri- 
tual Perſons made void. 363, &c. 
Appropriations reſtrained to be leaſed by 
the Statutes which concern Eccleſia- 
ſtical Perſons. 366 
What Corporations might grant or leaſe 
without Confirmation, or not. 425, 
472, Sc. 


Leaſes in Reverſion and concutrent Lea- 


ſes, what, 445, 440 


Concurrent Leaſes by Biſhops, when 
444, 445, 474 


good, or not, 
Concurrent Leaſes by Eccleſiaſtical Per- 
ſons other than Biſhops, where good, 


or not. 445, 446, 474 
Concurrent Leaſes, when they ſhall take 
Effect. 446, 447 


Two concurrent Leaſes, the latter firſt 


confirmed. 483 


Building Terms in London, made by 


Parſons, &c. 434, 435, Sc. 


Leaſe of Newgate Market in London. 


bid. 
Leaſe of Mounken Barn and Tithes in 


Southwark by Maudlin College in Ox- 
ford, how to be made. 463 
Leaſe by St. John's College in Oxford 
to he Heirs of Sir Thomas White. 


464 

Commiſſion out of the Exchequer to 

take a Leaſe. 1 
Lefturers. 

Lecturers, who are ſo called. 142 


How to be admitted and qualified, and 
what Penalties they are liable to. 209, 


Se. 
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cepted from the Penalties of the Sta- 
tute of 14. Car. 2. 
The Clauſe in the Statute of 14 Car. 2. 
concerning Lecturers licenſed to preach, 
Sc. to whom it extends. 3 38 


Licence. Vide Dilpenſation. 


Licence to preach where neceſſary, and 


from whom to be obtained. 147, 
ene 
Licence to build, no Alienation. 435 


Licence to bury within the Church, by 


whom to be granted. 388, 398 
Licence to purchaſe in Mortmain. 379 
Licence of Appropriation how to be 

made or given, and by whom. 


Licence perinde valere. 


Limitation. 


| Eccleſiaſtical Perſons not bound by any 


of the Statutes of Limitation, 438 
Action for ſubſtracting of Tithes, not 
within the Statute of Limitations. 
650 

Statute Limitation extends not to Actions 
grounded on Acts of Parliament. ibid. 


Livery and Seilin. 


If it ought to be in the Life of the 


or not. 


Parties, 491 


Manoz. 


Parſonage may be a Manor. 


a Manor. 461 
Yidwives, 

Midwives, why licenſed by the Biſhop, 

318 


Midwives uſed to baptize weak Infante. 


1hid, 


Ponafteries, 


* 


Vide Abbies, | 


Page 210 


191, 
192, &c. 
85 8 


468 . 
Copyholds are of the Demeſnes of 


| 


TABLE 


Lecture-Sermons in * ae ex- \ 


1 dotimati, a3" 


Grants in Mortmain void. 


Page 379 
Sc. 


What Purchaſes of Corporations ſhall 


be ſaid Mortmain, 379, 380 
The King may purchaſe in Mortmain. 
What mall be a ſufficient Re 2 

purchaſe in Mortmain. ibid. 
What Corporations are within the Sta- 

tutes of Mortmain, _ 380, Se. 
Who ſhall enter for Mortmain, and with- 

in what Time. 
Statutes againſt Mortmain. 379, &c 
8 r without Licence, if Mort- 

main. 3 
Grant to the King to grant over in 

. Mortmain, not good. 384 


What Uſes at this Day are not within 


the Statutes of Mortmain. 383, 384 


| What Eſtates are within the Statutes of 


Mortmain. 53, 379, 380 


Biſhop preſents by Ulurpation, if the 
Advowſon thereby become in Mort- 


main. 09 


Citizens of London may deviſe in Mort- 


334 
If Lords, who enter for Mortmain; be 


main, 


bound by Lapſe of fix Months, that 


they cannot net, 124 
Poztuaries, 
What ibi called. | 796 


Where to be paid, and by whem, and 
by what Law due. 582, Cc. 598 
If an Action of Debt will lie for Mo- 
ney payable for a Mortuary, 598 
If a Mortuary may be ſeiſed. 1bid. 
Upon what Reaſon Mortuaries are ſaid 
to be firſt paid. ibid. 
Mortuaries in Wales. 584, 597 
What Duties payable to the Clergy in 


379, Sc. 384 


Richmondſbire, by Perſons dying there. 


584 
Where to be ſued for, and by what 


Action to be recovered, 594, 595, 


033 
| Mortuaries within the Archdeaconry of 


Chefier. 534, Fc. 596 


Penalty 


ere 


„ oe * 2 a 


The TABLE. 


Penalty for taking more for Minus 
than by Law 1s limited to be paid. 
Page 583, 598, Se. 


Name. 


HAT ſhall be a Name ſufficient 
whereby to deſcribe a Church 
Ruare Impedit, &c, 253, 254 
holds a Church by Commendam, 


in a 
Biſhop 


how to be named in Suits concerning 


that Church. 204, 374 
Miſnaming in an Act of Parliament ſhall 
not prejudice, 94 
Name of Baptiſm changed by ea 
tion. 484 
Name of Corporation, is as the Name of 
Baptiſm. bid. 


Corporation? Miſnamed, when it ſhall 
make void their Grants, Sc. 484 
In what Caſe the proper Name of the 
Head of a Corporation ought to be 
uſed. ibid. 
How the miſnaming of a Corporation in 
pleading may be help d. 485, 486 
Action for not ſetting forth Tithes 
brought by a Parſon, if he need to be 


named Parſon in the Wꝛiit. 648 
Me Admittas. 

Ne Admittas, where it lies, and when 

to be ſued out, 239 


Notice, 


Notice of Refuſal of a Clerk, how to 
be given, and within what Time. $2 
: 504 230,017, 277 
Voidance of a Benefice by Act of God, 
no Notice neceſſary to be given, 


4 | 


No Lapſe without Notice, where No- 
tice 1s neceſſary. 66, 113 


Where no Lapſe ſhall be without No- 
tice, $10. 20, 122,183 
Where Notice 1s neceſſary, or not, upon 
Voidances of Benefices by Act of Far- 
liament. 6, 31, 47, 48 
Notice not neceſſary upon Refuſal of 


the Clerk preſented by an Eccle- | 


faſtical Patron; Lay-Patron contra. 
ES 3 

Notice of Revocation of the King 8 
Preſentation, if neceſſary to be given. 
224 

Notice of not ſubſcribing the Articles, if 
neceſſary to be given. 44, 47, 48 


Notice of the Church being void, to 


what Purpoſe neceſſary. 2 
Of Reſignation, if neceſſary, 29, 30 
Of the Church being void, how to be 

given, and at. what Time. 47, 48, 49, 

226, 217, 277 
Ordinary dies before notice given, by 
whom Notice is to be given. 29 


Notice to the Vice- chancellor of the 
of the Voidance of Li- 


_ Univerſities, 
vings of Recuſants and diſabled Per- 
ſons, how to be given, and at what 


Time. 97 
Notice of Deprivation where neceſſary, 
55, 56 


Church to what Purpoſes void by De- 
privation without Notice, 122, 123, 


414, 4 7 
Notice to be given of Holy-days. (Ji 


Poly- days). 
Notice of the ſetting out of Tithes to 


what Purpoſes neceſſary to be given. 
606 


_ Daths, 


On of Supremacy, by whom to 
be taken, and at what Time. 143, 


1537 154 
Oath of Obedience, by whom to be 3 
ken. I44. 


Oath againſt Simony, if to be taken. 154 
Oath ex Officio taken away. zbid. 
Perſons refuſing to take the Oath of Su- 

premacy, &c. dilabled from having 

any Spiritual Promotion, I 54. 
An Galt taken, declared void by Parlia- 
ment. 476 


Oblations, Offerings, Obventlons. 


Oblations and Obventions, what. 497, 
585, 589, Ce. 


* 


Obla- 0 


| The 


* 


TABLE. 
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| Oi ations, Offerings and 7 all 
| Page 58 5 
and how | 
recovered. 58 5, 589, 594, 608, 98 


the ſame. 


Offerings, where to bs paid, 


Obligation. Vide Bonds. 


| Occupant. 
* what, and where it ſhall be. 


451, Sc. 


Diſices. 


Offices, how grantable by Eccleſiaſtical 
Perſons to bind their Succeſſors. 


Offices 
to bind the Succeſſors of a Biſhop, 


Se. 
ibid. 


ſion, Miniſterial contra. 


Option. 
The Archbiſhop's Right thereof. 76, 77 


Opinary, Vide Biſhop and Jnſtitu- 
| tion, 
Who ſhall be ſaid to be the G 


3 Se. 


Ordinary when he ought to admit the U- 


ſurper's Clerk. 129, 130 
If the Ordinary may give Titles to Seats 
in Churches. 391, 392, &c. 
Ordinary inhibits Perſons from making 

Diſturbance 1 in the Church or Chance. 

— 
Ozdination. 


The Method and Form of Ordaining. 


147, 148 
Orders at what Time to be given, 142 


Ordination lawful, what ſhall be ſaid to 


be ſo. 142, 143 
None to be taken to be a Prieſt, or Dea- 
con, that is not ordained according to 


the Form preſcribed in the Book of 
Common Prayer. ibid. 


None to execute the Office of a Prieſt or 
Deacon, Sc. that is not ordained. 7614. 
Prieſts and Deacons Orders, who capable 
of them, 


d. 


453. 
5 
granted in Reverſion when good | 


454 
Offices Judicial not grantable in Rever- 


Vide Biſhop and Elefion, 


| To what Matters they extend, 


one ordained Prieſt, if he may ER 
without Licence. Page 147, 338 
What Cauſe ſufficient to refuſe giving 
Orders. 143, 145 


2 Archdeacons to be in Holy Orders. 169 


Baſtard not to be ordained without Diſ- 
penſation. 145 


Outlawzy. 


I King preſents to the Livings of 
Perſons outlawed. 106, 107, 141, 
291 


| Perſon outlawed, pardoned, yet the 


King preſents to his Livings void, 106, 
107 

To what Preſentations Perſons out- 
lawed ſhall be reſtored by Reverſal of 


the Outlawry. 07; 201 


Papiſts, Vide Recuſants. 


Pardon. 


1 0 what Time Pardons relate. 53, 


54 
ibid. 
Pardon prevents Deprivation. 7bid. 
Diſchargeth Suits in the Spiritual Court 
pro Salute Anime, &c, 43, 33, 54 
Cannot reſtore one diſabled by Act of 
Parliament. 41, 42, $3 
Cannot reſtore to a Church void. 


47 
Pardon of oy, the Effect of it. 


42, 43 
Pardon of a Recuſant's Conviction, if it 


takes off the Diſability of Preſenting. | 
96, 99, 99 
Parceners and Partition. 


Parceners to make Partition. 
68 


Parceners, how they ought to preſent. . 


ibid.“ 

If Privilege of firſt preſenting in the 
_ eldeſt Coparcener ſhall go to her Iſ- 
ſue, Aſſignee, SS. 68, 124, 125 
Compoſition by Parceners to preſent, 
how to be made. 68 


When 
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When an ek: ſhall be faid held 
in Coparcenary, or not. Page 68 
Partition of an Advowſon in groſs. ibid. 
Partition made in Chancery avoided, 124, 
12 

Pentition if it ſever the OR 1 "_ 
the Poſſeſſion only. 9317 
Partition made, ſome of the . 
ners being under Age, if good. 69 
Three Coparceners of an Advowſon, 
all muſt confirm the Incumbents 
Leaſe, 480 
Coparceners, if they ſhall join in a Writ 
of Right after Partition. 69, 125, 137 
One Coparcener recovers in a Quare In- 


edit after Summons and Severance 


of her Companion, tis in the Right 


of both. 124 
Parſon Vide Incumbent. 
Patron. Vide Advowſon. 

The King Supreme Patron, 71, 73 


Patron enters into the Church in Time 
of Vacation, he gains no Right there- 
by. 413 

The Rector is Patron of the ew 

of common Right. 

Patron's Right of Preſenting not to 4 
taken away by Diſpenſation. 6 

Patron no Remedy in the Spiritual Court 
for any Diſturbance. 232 

What Remedy for a Patron upon a Di- 


ſturbanſe. 239 230 
Recovery by the King, reſtores the Right 
of the true Patron, 127 


Collation by Lapſe is in the Patron's 
Right, and makes a Title for him. 

N 449 
If Patron and Ordinary may charge the 
Glebe in Time of Vacation. 413, 

2 XA oth 

What Patrons are aided by the Statute 
of Weſtminſter 2. 130, 131 
When Patrons are bad to be diſturbed. 


238 

Biſhop Patron of the 8 73 

The King Patron of all OE 7 3 
| 33 


A 


Penalties and Foxfeltures. | 


What Forlciture the King ſhall have. 


606, 607 


1 


8 
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| Forfeiture-of a Deacon adminiſtring the 


Sacrament. Page 147 
For adminiſtring the Sacrament in p11- 
vate, except to the Sick. 316 


For obtaining Orders corruptly. 45, 145 


For obtaining Diſpenſations contrary to 
Law. VV. 
For obtaining Unions contrary to Law. 


I I- 


Appropriations without the King's Li- 
cence, what is forfeited thereby. 108, 
192 


Forfeirars for and who ſhall 


have it. I, 40, 41, 42, 43, 45 
Forfeiture of double Value of the Church 


for Simony, how to be accounted, 
41, 42 


For taking, &c. more Mir a Mortuary 


than 1s due by Law. 583, 598 
Forfeiture of Incumbents not reading the 
Common Prayer, &c. 49, 50, 314 
Miniſters not reading Divine Service at 
the Times appointed, how to be pu- 
niſhed. 334 
Of Incumbents making Leaſes, and after 
being Non-refident eighty Days, and 
who ſhall have ſuch Forfeiture. 432, 


465, 467, &c. 


Penalty for not obſerving Holy-days. 3 30 
Penalty for moleſting, &c. any Preachers, 
or Miniſter ſaying Divine Service. 


345, 347 


Preſentation forfeited by Attainder. 107 
Penalty of Perſons preaching, being by 
Law diſabled. _ 20g; 210 
Perſons prohibited to preach liable to the 
Penalties, as Perſons diſabled to preach. 
210 


Penalty for irreverently $05" or or- 
dering 'the Sacraments, pulling down 


or defacing Altars, &c. 346 
Penalty for arreſting a Miniſter officiating 
in Divine Service. . 
For preaching, teaching, Cc. that eat- 
ing Fiſh, or en Fleſh, is of 
Neceſſity. a 342 
For extolling a Foreign Jariſdi&ion. 
» 340 

For brawling, fighting, Sc. phe Fre 
Church or Church-yard. 349 
penalty for being Non-reſident. 367, Ge. 
Penalty upon the Pariſhioners, where the 


Party moleſting Miniſters, Sc. can- 


not be apprehended. 


N 347 


Penalty 
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Penalty f for nd an o Offender, N 
for moleſting Miniſters, Sc. Page 347 


For preaching againſt or depraving the 
Bleſſed Sacrament, or Common Prayer. 


339 


For preaching Doctrine contrary to the 


39 Articles. 330 
For not ſubſcribing the 39 Articles. 44 
For uſing ſcandalous Words in Sermons. 


Penalty on Spiritual Perſons, for buying, 
ſelling, or taking Farms. 303 
Penalty for not ſetting forth Tithes, who 
ſhall have it, and in what Court to 
be ſued for. 393, Ec. 


For not reſtoring to an Incumbent the 


Profits received in Time of Vacation 
of the Benefice. 412, 418, 419 
For giving an Oath that the greater Part 
of a Corporation ſhall not bind the 
Leſs. 476, &c. 
Penalty 
Papiſts, or diſabled Perſons e 
to Livings. 97, 98 
Leſſee for Life of an Advowſon, how 
he may forfeit it by Alienation, 108 
Penalty for not proving a Suggeſtion 
made for the EY of a Prohibi- 
0900 . 012 
For a Biſhop refuſing to admit a Clerk 
upon a Writ to him directed, and ma- 
king an ill Return to ſuch Writ. 298, 


299, 52 


Penſions, partes, and Synovals. 


| Penſions, Proxies, Synodals, Sc. how to 
be recovered, in what Court, and a- 
gainſt whom the Suit is to be brought. 


586, 587, 599, 600, 033 


1 10 to be demanded before Suit 


brought for it. 
Pickures and Images. 


Pleadvings and Pleas. 
_ 'ratfons and Replications. 


599, 033 
Vide Church. 


Vide Decla- 


339. | 


on Truſtees or Mortgagees of | 


All Pleas pretending Innocency muſt be 


pleaded the firſt Day. 260, Tc. 
How to plead an Advowſon to be ap- 

pendant. 4 | 
Every one's Right. to be gaben as pleaded, 


——— . 


60 


443 


ig 


When, the Defendant in a 


| Miſnaming a Corporation, how help'd by 


Discharge of Tithes =_ Statute 31 H. 8. 


cap. 13. how to be pleaded, Page 426, 
539, Sc. 

Defendant in - Quare Impedit, not to 
counterplead the Plaintiff's Title with- 
out making a Title to himſelf. 278 
Quare Impedit 
ought to make a Title to himſelf, 
ibid. 

Plaintiff to recover by his own Strength, 
not by the Weakneſs of the Defen- 
dant's Title. 268, 278 


The Defendant muſt either confeſs and 


avoid, or traverſe the Plaintiff's Title. 


68, 276, 280 


Pleading. 485 


What Plea may be uſed againſt Unity 


of Poſſeſſion in Diſcharge of Tithes, 
and how Unity ought to be pleaded. 

© FI» SC 

What may be pleaded as Amicus Curie. 


282 
Sentence in the Eccleſiaſtical Court, how 
to be pleaded. 43 


Where pleading an Advowſon paſſed by 


Deed, Mentioning the Deed 1s Surplu- 
_ ſage. 84 
Incumbent muſt plead of whoſe Preſen- 
tation he is in. 280% Ce. 
Incumbent cannot plead himſelf in of 
the Preſentation of one Patron, and 
make Title by another. 280, 281 


Biſhop pleads he claims nothing but as 


Ordinary, how to be underſtood. 262 
Biſhop pleads he did not diſturb, how to 
be underſtood. | 


plead the Plaintiff's Title, and what 
Incumbents may ſo counterplead. 2 56, 
275, 278, 280, &c. 


TE 1 as Plea ſhall prejudice the 


Incumbent, or the Incumbent's Plea 
the Patron. S enz, Ec. 
Pleading Plenarty as at Common Law, 
taken away by Statute Weſim. 2. cap. 5. 
282, 283 


|. Where the Skin fans ought to plead 


himſelf inducted. 
Incumbent may loſe his 5 by ill 
Pleading. 13%t 280 
What Pleas the 8 may and ought 
to Fw. 257, Ce. 272, 273, 275, 281 


279, 280 


Ordinary 


1200 _. 
| By what Law Incumbents may counter- 
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— who hath: collated by Lapſe, 
if he may counterplead the Plaintiff's 
Title. Page 274, 281 

The Defendant ought to gainſay the Di- 
ſturbance and Title of the Plaintiff, 
elſe the Plaintiff ſhall recover. 267, 


276, 280, Sc. 
Statutes miſrecited in Pleading mikes 


the Plea ill. 469 
Plea to avoid a Bond or Covenant upon 


Statute 13 Elig. cap. 20. ibid. 


Refuſal of a Clerk by a Biſhop, how to 


be pleaded. 274, 275 
Incumbent before Induction, or in of a 
void Preſentation, what Plea he may 


_ plead. 279, 202 
What Plea in a 2 fuare Impedit is the 
general Iſſue. 282, Ge. 


Upon what Pleas in a Quare Impedit the 
_ Plaintiff ſhall have Judgment, and a 


Writ to the Biſhop. 276 
Collation by Lapſe, how to be vleaded. 
hd. 


What Pleas will charge the Ordinary to 
be a Diſturber. 260, 274, &c. 
In Actions for not ſetting forth of Tithes, 
what Pleas the Defendants may or 

- ought to plead. 050 


What Plea is the general uo in Actions 


for not ſetting forth of Tithes. 726d. 
Miſtake of a Name may vitiate a Plea. 
280 

One Jointenant, Se. compelled by Bill 
in Chancery to join in Plea with his 
Companion. 255 
Non- reſidence to avoid a Leaſe, how to 
be pleaded. 469, Sc. 


=> 


Plenarty. 


- * 


Plenarty, by whom it may be pleaded. 


282, 283 

No Plenarty till aſter fix Months, and 

from what Time the ſix Months ſhall 

be accounted, 

No Plenarty againſt the King. 127, 5 

282 

Plenarty by Collation when _—_— 
22 


Church in what Reſpect full by Inſtitu- 


tion. 29, 30, 116, 223, 224, 277 
Wrongful Collation, to what Purpoſe it 

makes a Plenarty. 111, 112, 117, 
| 118, 238, 278 


110, I 277 


—— 


3 os 


| Plenatty Ou Notice, mem it hall 


be. | Page 110, 111 


| Inftitution, &c. on void Preſentation, to 


what Purpoſes it makes a Plenarty. 
218, '219; 222, 177 


What /Prefentatians do: not fil the 


Church. 43, 44, 217, 282 


Void Preſentation by the King, to what 


it fills the Church. 220, 221 


Plurality. Vide Dildenſation, 


What Perſons qualified to have Plurali- 
ties. LI, 1% U. 
Valuation of Benefices to make a Plura- 
lity within the Statute of 21 H. 8. how 
to be accounted. 8 
Plurality of Benefices, 155 to be without 
Diſpenſation. 16, Sc. 201, Ce. 
Qualifications for Pluralities how derr- 


mined. 16, 
What Retainer good to qualify for Plu. 
rality. 1 15 


More Chaplains retained than the Statute 
allows, which of them are qualified 
to bold a Plurality. 15, 16 

The Lord, &c. of a Pluraliſt dies; if he 
ſhall retain his Livings. Eo 

Chaplain cannot take Plurality after 
Death, &c. of him who qualified. 17 

Perſons qualified may retain Pluralities, 
altho' diſcharged of being Chaplains. 16 


What Perſons may qualify Clerks to hold 


Pluralities, and how many they may 
ſo qualify. 14. 16, Ne. 


The Statute againſt Pluralities to be con- 


ſtrued ſtrictly. T0 


Conſtitution for Pluralities a general 


Judgment, and how it binds. 
Procuring a Church to be united, if 

within the Statute of Plurali.ics. 18 5 
Two Benefices in one Church, if a Plu- 

rality. 7 
Perſons having one Living, diſabled to 


be preſented by the Univerſities to the 
93, 98 


Livings of Papiſts, &c. 
Dean holding a Prebend in the ſame 
Church makes a Plurality. 8 


Poſſeſſion. 


The Effects of a legal Poſſeſſion. 376, (% 9 
Legal Poſſeſſion of a Benefice, when it 
{hall be ſaid to be obtained. ibid. 
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| Setting forth of Tithes puts the Owner 


in ne of them. Page 514, 


540, 605, 647 

Judgment. in "HM Impedit puts al! 
Perſons out of Poſſeſſion. 124 
Incumbent not named in the Action re- 
moved by Writ to the Biſhop, if the 
Patron be thereby out of Poſſeſſion. 


bid. | 
5 Poſſe 1 Fratris, where! it ſhall be, "uy 
Prebends. 
Prebends, by whom to be given, and 
how, 168, 169, 472 


Lay-Man not capable of a Prebend. 9, 
| 


142 
8, 9, 

169 
InduQion into a Prebend, by whom to 
be made, and how. 168, 169 
Biſhop, Dean and Chapter have Intereſt 

in the Prebends. 481, 482 
Prebendary, if to be ſaid geiſed | in Right | 


Prebend no Benefice FAY Cure, 


of his Church or Prebend. 184, 
Leaſes and Grants by Prebendaries, 


(Chap, 41, 42, 43.) 424, Ge. 
Picberidury hath a peculiar Juriſdiction, | 
leaſes his Prebend with all Profits and 


Advantages, if the Peculiar paſs by 


ſuch Leaſe. 84 
Pꝛerogatibe. vide King. 
Pꝛeſcription. 

Preſcription, what. 412 


Difference between Preſcription and 
Ciuſtom. 513 
Preſcription to have a Way through a 
Church or Church-yard. 388 
_ Pariſh preſcribes to chuſe two Church- 
wardens to continue in their Office 


| 


[If Teriants in Common of a Seat may 


| preſcribe jointly. Page 394. 
Parſon cannot preſcribe againſt the En- 


 dowment of the Vicarage. 403 
Preſcriptions concerning Tithes. Vide 
Tithes. 
Preſentation. 
| Preſentation, what, 149, 150 
The Form of a Preſentation. 150 
Right of Preſentation, how at firſt gain- 
& „, 68 
Collation and Profentatioi; how they 


differ. 43, 44, 169, &c. 
What Perſons may preſent, or not. 94, 
96, 106, 140, 141, 214, &c. 

What Preſentations are void, and do 
not fill the Church. 43, 44, 217, 
282 

What 8 may preſent for an In- 
fant. 140 
Void Preſentation by the King, to what 
Purpoſes it fills the Church. 220, 
221 

Preſentation. by Word of Mouth only, 
if good. 151, 221, 282, Gc. 
Void Preſentation is as none at all. 46, 
217, 282 

to what Purpoſes 
112, 116, 118, 
218, 219. 2 38 


Wrongful Collation, 
it fills the Church. 


| Wrongful Preſentation by the King, how 


to be avoided. 210 420 


Nomination and Preſentation, how they 


differ, and when to be taken for the 
ſame. 79, 85, 88, 149 
One hath the Nomination, another the 
Preſentation, in whom ſhall the Ad- 
vowſon be ſaid to be. 84, 117 
One hath the Nomination, another the 
Preſentation, by whom the Clerk 
ſhall be ſaid to come in. ibid. 
He that hath the Preſentation, not No- 


two Years. | 400 
Preſcription to ſit in the upper Part of 
a 391 
Preſcription to have the chief Seat in a 
Chancel. 394, 395 
One cannot preſcribe for a Seat as be- 
longing to a Perſon, but to a Houſe, 


| 


mination, preſents, if the Biſhop be 
bound to admit. "439 
One hath the Nomination, another the 
Preſentation, and the Right of Pre- 
ſentation comes to the King. 85 
Preſentation obtained from the King by 
Fraud, void. 224 
How a Clerk preſented ought to be 
qualified, 2, 213 


Fe. 391, Ge. 
Preſcription for a Seat in Nave Eccle- 
393 


Hic. 
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Leſſee for Life of a Manor with an | Preſentation by the King in another's 


Advowſon appendant commits a For- 
feiture, the Reverſioner may preſent 
to the Church before Entry into the 
Manor for the Forfeiture, Page 78, 
1 108, 

A Diſſeiſee of a Manor to which an 
Advowſon is appendant, may preſent 
to the Advowſon before his Entry 
into the Manor. 109 


If Patron may preſent to a Church af- 


ter ſix Months lapſed, 116, 117, &c. 
Patron preſents to the Ordinary after 
Church lapſed to the Metropolitan. 


5 2 117, 151 
Preſentation by a Corporation, how to 
be made. 150, 151 


Preſentation to the Archbiſhop, the 
immediate Ordinary being inhibited. 
Who ought to preſent, where the Clerk 
hath obtained Orders ſimoniacally. 


146, Ge. 


Patron preſents as Attorney to another 
Perſon, 7 139 
If Patron may preſent himſelf. 120, 
168, 227 
Corporations preſent their Head, void, 
but one of their Members, good. 


x00, 181, 222; 292, 


Grantee preſents his Grantor, 222, 227 
Executor preſents his Companion. 227 
Who ſhall preſent upon Unions. 185 
Preſentation to a Church fimoniacally, 
to what Purpoſes void. 218 
Two bring Quare Impedit, one is ſum- 
moned and ſevered, the other reco- 
vers, he that was ſevered ſhall not 
preſent.” .- ibid. 
If Patrons may vary in their Preſenta- 
. £11; 223%, Sc. 
Patron varies in his Preſentation, the 
_ Biſhop may admit either Clerk. 22 5 
22 


New Preſentation not neceflary after 


| Recovery in are Impedit, &c. 
| 225 


The King's Clerk not to be received, | 


where the Church is full, till Reco- 
very. 219, &c. 
Preſentation by the King under what 


Seal to be made. 85, Cc. 86, 150, 
221 


| 


Right without Title, how to be a- : 
Page 219, 220, Cc. 


voided. 
Preſentation to Livings belonging to the 
Duchy, under what Seal. 86, 151, 

| | 221 
To what Livings in Value the Lord 
Chancellor preſents. 75, 76, 140, 
222, 223 

The King may preſent to Livings under 


the Value of 20 J. per Annum. 75, 


e 
Lord Chancellor preſents to Livings a- 


bove the Value, if void. 222, 223 
Difference between Preſentations made 


by the King, and the Lord Chancel- 


we; : | 222 
How the Value of the Livings to which 
the Lord Chancellor preſents ſhall be 
accounted. .' 7 96, 222; Vc. 
The King miſtakes his Title, his Pre- 
ſentation 1s void, and where the King 


ſhall be faid to miſtake his Title. 


222, 223 


The King's Turn of preſenting not 
ſerved till his Clerk inducted. 116 
The King may preſent to a Church 
lapſed to any of his Predecetlors, 
Re ibid. 


The King may revoke his Preſentation 


at any Time before Induction. 223 
The King cannot collate without pre- 
ſenting to the Biſhop. 29 
The King ſhall not preſent anew, where 
his Clerk hath loſt his Living by ill 
Pleading. 119 
The King preſents upon Lapſe as ſu- 
preme Ordinary and Patrön. 116, 
11 


The King's Preſentation by Reaſon of 


the Temporalties of Biſhops in his 
nds, 73 
Preſentation by the King without Right, 


when it ſhall make an Uſurpation. 


43, 44 
The King by his' Preſentation ſuppoſeth 


a Right where he hath none, 'tis 
void. 64, 65 
What Preſentations by the King make 
an Uſurpation. ibid, 
How the Church is to be ſupplied till 


the King preſents. 110 
18 The 
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The « King is IP the Toniporals 
ties granted out of his Hands to a 
Voidance fallen before. Page 73, 74 
The King preſents, the Incumbent being 

made Biſhop. 74, &c. 
The King preſents to Livings of Perſons 

outlawed. 
The King preſents upon Simony, and 

where the King's Right of Preſenting 
in ſuch Caſe is loſt, 35, 40 #75 
| 69, 91, 92, &c. 
The King preſents to Livings of Aliens 
after Office found. 108 
The King preſents, Ratione Lapſus, 

having no Right, if Lapſe to the Or- 


dinary be thereby barred. 1 


Preſentation by the King of a Perſon 
diſabled by Law, void. 221 
Eccleſiaſtical Patron preſents one who 


is refuſed as inſufficient, he ſhall not 


preſent another. 226 
Executors, where they ſhall preſent. 
52, 00, 425 

One appoints by Will who his Executors 


ſhall preſent, 90, 227 
One Joint-tenant, or Tenant in Com- 


mon, preſents his Companion. 126 


222,227 
One Toint-tenant, or Tenant in Com- 
mon, Gc. preſents alone, the Biſhop 
may admit or refuſe the Clerk. wh 
22 
Preſentation by one Joint-tenant, or Te- 
nant in Common, If it ſhall put the 
others out of Pofeffien. 126 
Church being void, the Advowſon is 


granted over, wh ſhall preſent. 243 


Mortgage ofean Advowſon is paid off, 


the Church becomes void; the Mort- 


gagee reconveys, who ſhall preſent to 


the Avoidance. ibid. 
Preſentation by one Joint-tenant alone 
makes Title for all. 126 
Lords preſent to Livings of their Vil- 
lains. : 108 


Preſentation in Time of War void, and 


makes no Title. 143, 1222 
Lapſe during the Archbiſhop's Viſitation, 


who ought to preſent, and to whom 


the Preſentation ſhall be made. 115, 
151 
Where Pirat by one Perſon ſhall 


veſt a os in another, 10, 68, 87, 


90 137 


141, 291 
Incumbent having one- Banefice under 


I! 3 eres 5 tha Cares be 


thereby full. Page 31, 69 


If the Guardian, or Heir being Infant, 


ſhall, preſent. \ ($1 $4.0 


Guardian marries. one Coparcener, and 


preſents, in whoſe Right it ſhall be. 
69 


Value accepts a ſecond, if the Patron 
may preſent. tl i 6 


Incumbent in by Uſurpation dies within 


fix Months, the true Patron may 
preſent. | _ 123, 139, &c. 


Patrons adviſed to preſent before ſix 


- Months near expired, and for what 


| Reaſon. | & 5 Wl 
| Patron preſents and dies, his Executors 


preſent another Clerk, the Biſhop 
may admit either. ae. 225 


Two Patrons ſeverally preſent one 


Clerk, how the Biſhop ought to ad- 
mit. 228 


Uſurper preſents after Deprivation, and 


before Notice of it to the true Patron. 
415 


| Grantee of the next Avoidance loſeth 


the Fruit of his Grant, where the 
Incumbent 1s made Biſhop. 2116107 


| Compoſition to preſent in Turns made 
by Tenants in Common. 68 
Incumbent being convict of extolling 


foreign Jutek who ſhall pre- 
ſent. | 339 


Patrons muſt preſent upon Exchange of 


Benefices. 8 28 


Where the Plaintiff after Recovery in 


Quare Impedit may preſent without 


a Writ to the Biſhop. 296 
Corporation preſents by a wrong Name. 
484, 485 
New Preſentation not neceſiary after 
Jure Patronatus. 2 T4 
\ Tenant in Dower to preſent to every 
third Turn. 71 
Husband and Wife, how they ought to 
preſent. n Ih 


Husband and Wife preſent jointly having 


no Right, the Wife gains nothing. 
I21 

If Husband, or Executors of the Wife, 
ſhall preſent to a Church void in the 


Life of the Wife. ne F 
If the Wife, or the Executors of the 
Husband, ſhall preſent, 767d. 


Husband 
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Huzband grants the third Turn, 
dies, his Wife is endowed, the Wife, 


third Turn. 


by the Grantee of the next Avoid- 
ance to ſatisfy his Turn. 86, 
Simoniacal Preſentation by a Stranger, 
the Patron, and not the King, ſhall 
preſent. 121 
Where a Biſhop may preſent by Lapſe, 
pending a Quare Impedit againſt him. 


200 
Biſhop dies before he takes the Benefit 


of a Lapſe, who ſhall preſent. 


the beſt Living of every new Biſhop, 
by what Law; how Option of ſuch 
Living is to be made, and whether 


the Archbiſhop of Nerk hath the ſame | 


Privilege. 76, 77 
To what Livings of Papiſts, &c. the 
Univerſities ſhall preſent, and what 
Perſons they may not preſent. 92, 93, 


Feoffment to Uſe before the Statute of 


27 H. 8. and after, who ought to 


preſent. 141 
Preſentation not to be recovered after ſix 
Months Plenarty. 246 


What Means to compet the Patron of a 

Donative to preſent. 29, 108 
Donatives preſentable, and how they 
may become ſo. 170 


Preſentation by a Stranger to a Donative 


void, 122, 306, 307 
Difference between Preſentation and Com- 
| mendam. ; 203 
Deanery preſentable, &c. 169, 170, &c. 
Chapel preſentable. 169, 253 


Pꝛoclamation. \ 


88 for preventing and pu- 


and | 


PLR 
Archbiſhop of Canterbury preſents to 


niſhing Immorality and Prophaneneſs. 


360, 361 
Proclamation of Briefs and Citations, 
Se. in Churches, an Abuſe. 362 


Prohibition. Vide Suggeſtion, 


Prohibition to be DRY ex debito Fu- 
flitte, 41 


not the Grantee, ſhall preſent to the | 
Page 71 
What hall. be a ſufficient Preſentation 


Se. 
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Prohibition, the King's Writ, and any 


one may pray to have it. Page 41 
When to be granted after 7 
. „618 
Defendant in the Prohibition 5 the 
Executors may proceed till new "Pro- 
hibition granted, ibid, 


If a new Prohibition be as up- 
on the ſame Libel after an- Appeal. 
618 


Prohibition in a Suit for Tithes, how 


to be had. . 
To Suit for treble Value of Tithes in 
the Spiritual Court. 610, 611, 613 
Suit in Spiritual Court for a Modus, or 
upon a Cuſtom, when to be prohibit- 
ed. (Chap. 54, 55, 56,) 599 
Where ſhall be to the Spiritual Court 
for the Coſts, as well as for the 
Principal. 1 
To Suit for a Penſion, when grantable 


or not. 599, 632, &c. 
Prohibition, if grantable to Suit for 
Mortuary. 596, 632, 633 


Spiritual Court adjudging contrary to 


the Common Law, if Cauſe for Pro- 
hibition. 403, 603, 642 
Suit in the Spiritual Court between 
Parſon and Vicar, no Prohibition. 
"$02; £067, 008, 035 

Suit between Vicar and Impropriator, 
if Prohibition ſgall be granted. 60 5 
Prohibition to Suit for Tithes of a Mill. 
82 

To Suit for the Tithes of Rakings, 1 
how the Suggeſtion ought to be. 


$51 


| Parol Agreement to diſcharge the Pay- 


ment of Tithes during Life, if Ground 
for Prohibition. 440 


If Prohibition ſhall be granted where 


the Spiritual Court hath proper Ju- 


riſdiction. 638, 639 
Plea, that Tithes were truly ſet forth, 
refuſed in the Spiritual Court, a Pro- 
hibition granted. 602 
Land barren or not, 
tried in Spiritual Court. 593 
Suit for Dilapidations, not to be pro- 
hibited. 408, &c. 
Prohibition to ſtay Proceedings in the 
Spiritual Court upon a Spoliation. 
308 
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Spiritual Court awards D for ris 
king! in the Church, Cc. Prohibition 
ranted. Page 349, 3 50 


Impedit, and another inſtituted, 
 Arit libels in the Spiritual Court, a 
Prohibition ſhall be granted, 
Suits in Spiritual Court concerning the 
Titles of Advowſons, ſhall be prohi- 


bited. 233 
Biſhop inſtitutes the Clerk of a Stranger, 


pending Duplex Querela, no Prohibi- 


tion. 233. Sc. 
If Spiritual Gourt proceed after In- 
duction, Prohibition ſhall go. 


232 


Where Prohibition ſhall go to ſtop a Du- 
233, Sc. 238 


plex Querela. 
Spiritual Court refuſing Proof by one 
Witneſs, if Cauſe for Prohibition. 
11 

Suit i in the Spiritual Court for Diſtur- 
| bance to Seats in Churches, when to 
be prohibited, 388, 396 
Preſentee refuſed, and another preſented, 
Sc. if the firſt libels againſt the ſe- 
cond in the Spiritual Court, Prohibi- 
tion hes, „ 
Prohibition to the Spiritual Court, if it 
ſhall be before Plea there pleaded. 
547, 043, 645 
Oath to be made % the Truth of the 
Suggeſtion before Prohibition granted, 


646 


Suit in the Spiritual Court to compel 
Pariſhioners to come to a Church 
united, Prohibition lies. 184 

Prohibition to the Spiritual Court upon 
Denial of a Plea of Simony. 

If Prohibition ſhall go notwithſtanding 
Variance between the Suggeſtion and 
Libel, or in the Proof of the Sugge- 
ſtion. 612, 613 

Where any Matter is prohibited by Sta- 
tute, Prohibition lies to any Court 
that proceeds contrary thereto. 637, 


Prohibition to hinder Waſte. 41, 462 . 
Prohibition to Suit for cutting down 
Trees in the Church-yard, &c. 388, 
4800, 401 
| Suggeſtion for obtaining a Prohibition, 
how and when to be proved, 6124 
613 


299 


230, | 
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Clerk over by Judgment in 88K | 
tne 
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A ſecond 


tate of 2 & 3 E. 6. for not ſetting 
forth of Tithes' againſt an Executor ; 
no Prohibition lies, Page 611 


Pꝛock. 


Purchaler. 


Vide Evidence, 


1 Where the Purchaſer of an Advowſon 


is without Remedy by Uſurpation 
and Plenarty of fix Months. 135, 
136, 136 


2 ; 


Quare Incumbzavit. 


Dare Incumbravit, where it lies and 

what may be pleaded thereto, and 

in what County to be brought. 239, 

240, 204 

If it lies after Writ of Error brought 
of a Judgment in Qʒare Impedit. 
0 

Quare Incumbravit after he 

Plaintiff hath been nonſuited in a 

former. 240 

The Effect of a Recovery in Quare In- 

cumbravit. ibid. 


Qvare Incumbravit prevents 5 114 
Quare non Admiſit. 
Quare non ; Amiſtt, where it 1 1 
, 302 


In what County to be brought, 905 what 
ſhall be a good Return or Plea thereto. 
2 

What to be recovered by Quare non Ad. 
mi ſit. 265 
Judgment in Quare non Admiſit depends 
on the Judgment in the Quare Inpedir 


258, 259 


Duare Impedit. Vide Declarations, 
and Pleadings, | 


Quare Inpedit, where it lies, by whom 
and for what. 234. Chap. 22, 23, 
&c. 


Writs of Qyare Impedit, how to be 
framed, teſted, &c, 250,251, 253, 254 
The 


Suit in the Splritha Court upon the Sta- 
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The Effect of a ou agel, ö Page f 


Fey 
What to be recovered by Judgment in it. 


283, 284, 289, 292 

Quare Impedit a Writ of Poſſeſſion. 247 
'Tis of higher Nature, and of more ge- 
eee n than Darrein Preſentment. 


243, 255 
When a Quare Impedit ſhall be 10 de- 
pending. 239 


What Days of Return in it. 271, Sc. 


What Proceſs in it. D 21117 BEG, 
No Damages to be recovered in a Quare 


Impedit at Common Law. 236 | 


No Pare * againſt the King. 


256, 201 }-: 


Who ought to join in the Writ, and a- 
gainſt whom to be brought. 254 
Where the Patron ought to be named in 

the Writ or not. 256, &c. 


Who ſhall be ſaid Patron againſt v whom 
the Writ ſhall be brought. ibid. 


Naming of the Patron, for whoſe Be- 
nefit. 257 
Ordinary named in the Writ, to what 
Purpoſe. "1" CY 


Ordinaries antiently rarely made Parties | 


in Quare Impedit. 262, 263 
Plaintiff and Defendant when both Actors 
in Quare Inpedit. 78 
What Seiſin ſufficient to bring a are 
Vnpedit. 247, 268 
Quare Impedit, in what County to be 
brought. 264 
Age, Protection, &c. not allowable in 
Qzare Impedit, Sc. 272, 302 
Incumbent not named, ſhall not be re- 
moved by Ware Impedit. 44, 22 5 
2 
Ware Impedit abated for falſe Latin, 
Sc. the Plaintiff may have a new 
Writ. 2 50, Cc. 
What ſhall be a Name ſufficient to de- 
ſcribe a Church by in a Quare Impe- 


dit. 8 
Church hath two Names, how the Quare 
Inpedit ſhall be brought. 2 54 


Declarations in Quare Impedit alledging 


ſeveral Preſentations, if double. 269, 
5 

Preſentation of the laſt Incumbent, by 
whoſe Death the Church is void, if 


neceſſary to be alledged. 249 


of, 2 Py a ALL. — 7 F Wy 


n Impellis by the King, by Reaſon 
of a Biſhop's Temporalties in his 
Hands, what Plea the Defendant may 
not plead. Page 74 


| . and Wife, if they muſt join in 


Ruare Impedtt. 242, 255 


Where a Patron is not put to his Quare 


Imnmpedit. 238, Sc. 


| What Pleas Incumbents might plead at 


Common Law. 


250, 275) Sc. 


Who ſhall be ſuch an Incumbent as to 
plead by the Statute 25 E. 3. c. 7. 250, 


276, 278, 279, 281, &c. 


Incumbent wrongfully put out by the 


King's Preſentee what Remedy. 219, 
Sc. 


Compoſition by Fine to Pelett by Turns, 


what Remedy thereupon. 239, &c. 


Compoſition by Tenants in Common to 
preſent, when to be ſhewed in Quare 


Impedit. 689, 59 
Nonſuit or Diſcontinuance in one Qꝛuare 
Inpedit, if Bar in another. 226, 
„Ge. 


Judgment in one Qyare Wel if Bar 
in another.. 268, Ge. 
Judgment in one oy Inpedit, if Bar 
to another, N zbid, 
There ſhall not be two Qyare Impe- 
dite, &c. of the ſame Diſturbance, 


243 


Darrein Preſentment brought pending a 


Quare Impedit. ibid. 


He that recovers in Quare Impedif, and 


removes the Incumbent, ſhall not have 


the Meſne Profits. 290 
The Biſhop's. Refuſal to admit, and 


not the Diſturber's Preſentation, in- 


titles the Patron to his Aare Imped't. 
261 


One ene ener recovers after Summons 


and Severance, if it ſhall be in Right 
of both. 124 
To what Purpoſes a Church is void or 
full after Judgment in are Jmpedit. 


295, Sc. 414 


One brings Quare Impedit after the 


Church full of his Preſentation. - nk 


2 


Judgment i in Quare Impedit puts all Per. 
ſons out of Poſſeſſion. 124 


What Judgment in Qyare Inpedit (hail 
173 a Patron out of Poſſeſſion. ibid. 


8 Executors 


Enna bring 1 n a pon an > | 
dn Jager in the Life of the Teſtator, | 


Page 72 


What Pleas the rs may or SY} F 


to plead. +. 2 57, 258, 272, 273, 281 


Ordinary - maintained to be: a Biſturber 


aftef Plea that he claims nothing but 


Where Preſentation by one Perſon ſhall 
make Title to another. 248, 249 
Quare Impedit by Exeeuton, hon to be 
brought. 247 
Ryare Impedit "of Church: new crectel 
before any Preſentation. 248, 249 
Within what Time the Lord ought! to 
bring his Qyare Impedit upon an A- 
lienation in Mortmain. 124 
Qulare Inpedit by the Patron after ſix 
Months, 


by Simony. I 


What Preſentations ſhall be ſuffcient to 


make Title in Quare Impedit. 252, 

22867 268, 

Diſturbance laid after Date of the Writ. 
259, 276 


The Defendant in Quare Impedit not to | 
What Grants by Recuſants ſhall bind 


counterplead the Plaintiff's Title with- 
out making Title to himſelf. 268, 
4978, Ge. 

Ruare Impedit, how to be brought after 
Union. 
Aare Impedit of a Vicarage, 250, 2 51 
Juare Impedit, if it lies on Preſentation 
to a Church appropriate. 111 243 
Dare Impedit of a Church in Wales, 
where to be brought, 264 
Quare Impedit not to be brought within 
Liberty or Franchiſe. 264, 265 
Pare Impedit by him that hath the 


Nomination, &c. only, how to be 


brought. 85, 88, 281 
2uare Impedit of a Chapel. 251 
Rare Inpedit by a Chapter againſt their 

Dean. 247 
Qtare Impedit of a Donative, the Form 

thereof, &c. 251, 259, 260, 306 

Qu are Inpedit praſentare ad medictatem, 
tertiam partem, c. where it ſhall or 

may be. 137, 252, 270 
 Ryare Impedit præſentare ad Ecclefiam, 

where Right to a Moiety only. 137, 

252, 253, 270 
Nyare Impedit againſt a Sheriff for refu- 
"ling to * Poſſeſſion of a free Chapel. 


an Uſurper having preſanted | 


186 


306 


| | 


as Ordinary, 260, 273, 274, 286, 294 92,9 
' Truſtees of Popiſh Recuſants diſabled to 


No 3 5 or Dein Pieſen ent- 
ment at n Law after the 
* full. Page 131, 132 


Berulant. 


| Popich: Recufants convict ttbled t. 0 pre⸗ 
ſent, &c. 3, &c. 


preſent. 97 
Leun of Truſtee: of Popiſh Recuſant 


. preſenting without giving Notice to 
the Univerſities 97 
' Popilh Recuſant n Convidias diſ- 
abled to grant the next Avoidance. 


92, 93, 94 


F ravdulent Grants made by Popiſh Re- 


13 cuſants are void. 


| 95 
Preſentations of Popiſh Recuſants veſted 


in the Univerſities. 93, &c. 97, &c. 
Preſentations made by Recuſants, if void 
or voidable. 93 


| What Intereſt the Univerſities have in 


Recuſants Livings. 94, Sc. 
What Intereſt Recuſants have in their 
Livings after Conviction, 94, Ce. 


the Univerſities. 95, &c. 
Recuſant not to leaſe his Advowſon in 
Truſt. 94 
Where the King, and not the Univerſi- 
ties, ſhall preſent to Recuſants Li- 
vings. 94, 95, Cc. 
Recuſant ne himſelf after a 
Right of preſenting is veſted in the 
Univerſities. 94 
perſons refuſing ta make, repeat and 
ſubſcribe the Declaration according to 
Statute 1 W. & M. c. 26. diſabled to 
preſent, Sc. as Popiſh Recuſants. 
4 96, 97, &c, 


Refuſal. Vide Inſtitution. 


Belatlon. 


Relation a Fiction in Law, 


not work a Wrong. 


269 
To what Time Pardon ſhall relate. 53, 
LY 


- 54 
To what Time Acts of Parliament ſhall 
relate. 54, 526, &c. 


and ſhall 


Releaſe. 
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Releaſe, 


Releaſ: of one Caparcener, &c. to an 
Uſurper ſhall not prejudice his Com- 
uz Page 247, 266 
Leaſe to Chantery Prieſt and his Suc- 
ceſſors, 
Right to him and Succeſſors, what 
is gained by ſuch Releaſe. 372 
The King releaſeth to an Uſurper, if 
void. 128, Ce. 
Releaſe to the Patron in Time of Vaca- 
tion, to what Purpoſe good. 214 
Releaſe of all Right to Land will not 


extinguiſh Tithes, | 512 


Grantee of the next Avoidance cannot ac- 
cept a Releaſe of the Advowſon. 110 
Releaſe from one Jointenant to another, 


where 2 8 89 


Remitter. 


the Leſſor releaſes all his 


{ 


Where one ſhall be remitted to an Ad- 


vowſon after Uſurpation. 


Re = 


Out of what Things a Rent may be re- 
ſerved or not. 452, 488, &c. 
Rent which ſhall not be incident to the 
Reverſion. 452 
What Remedy for Rent reſerved out of 
a Fair, or other ſuch incorporeal 
Thing. 452, 488 
Rent, how to be reſerved by Eccleſiaſti- 
cal Perſons in their Leaſes. 459 
Biſhop reſerves Rent payable to the 
Dean and Chapter i in Vacation of the 
Biſhoprick, void. 421 
Rent reſerved payable at the uſual Feaſts 
during the Term, or ten Days 8 
461 
Leaſes by Colleges, what Rent to be re- 
ſerved thereby. . 4062, 403 
Where the uſual Rent ſhall — ſaid to 
be reſerved or not. 460, Ce. 
Accuſtomed Rent, what ſhall be ſaid to 
be fo, - where different Rents have 
been reſerved on ſeveral Leaſes. 459 
Rent reſerved by concurrent Leaſes, 


when it becomes payable. 447, 448 


ay 


138, 139 
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' Replication.” 


An inſufficient Plea may be made good 
by the Replication. Page 276, 277 
Plaintiff by Replication maintains the 
Biſhop a Diſturber after Plea that he 
claims nothing but as Ordinary. 259, 


273, 274, 290, 7, 294 


Beguen. Vide Notice, 


Reſidence and Non-reſidence. 
Vide Chap, 37. Page 467 to 376. 


What ſhall be ſaid Non-reſidence or not. 


371, 373 

What ſhall excuſe from Reſidence. 372, 
373, Cc. 

What 560 Perſons may be Non- 
reſident. 307, &c. 

Non-refidence, how puniſhed. 367, 368 
Biſhops, if required to reſide, and by 
what Law. 374, &c. 


What ſhall be Non-refidence to avoid a 


Leaſe, and how to be pleaded. . 465, 
466, Sc. 

Every Parſon intended Reſident upon his 
Benefice. 375 
Sixty Days Abſence by Perſons pre- 
ſented by the Univerſities to Livings 
of Papiſts, &c. makes the Livings 
void, 96 
Qualified Chaplains, if they may be 
Non-reſident without Diſpenſation. 


373, Ce. 
I en for Non-reſidence, how to 
be brought, 375 


Two Informations for Non-reſidence, 
brought at the ſame Time for the 
ſame Offence. ibid, 


Reſignation. 


Reſignation, how to be made, to whom 
and by what Words, (Chap. 4. fer 
totum, & vide 27, 37, 38, &c.) 


Reſignations, why to be made to the 
Ordinary, Ge. 29, 30 
Reſignation to the King, &c. 29 


Corrupt Reſignation, how puniſhed. 30, 
34 
Reſignations conditional, when good. 28 
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Reſignation not effectual till Kenn 
Page 28, 29 
Patrons muſt preſent upon gg . 
3 4 

Biſhop cannot reſign to the Dean and 
Chapter, e 1 80 
Evidence to prove a Reſignation. 30 


Reſignation-Bonds held good, but the 
il Uſe of them reſtrained, 37, 38 


Reſignation after Inſtitution and before 
1 


Induction, 
Reſignation of a Donative. 29 
Incumbent after Recovery in Qyare Im- 

pedit may reſign. 98 
Reſignation of Donatives, how to be 
made. 29 
Reſignation of Donative to the Patron 

and a Stranger, 'or to one Patron 


only. ibid, 


Reftitutſon. 


By what Words Advowſons will paſs 
from the King in Caſe of Reſtitution. - 


| 8 
To what Preſentations a Perſon * 
ed ſhall be reſtored upon Reverſal of 
the Utlawry. 107 
What is comprehended under the Word 
| [ues] in the King's Reſtitution, 89 


Return. Vide TUrit to the Biſhop. 
What ſhall be a good Return to a Aare 


non admiſit. 302 
What ſhall be a good Return to a Writ 
directed to the Ordinary upon Reco- 
very in Quare Impedit. 298, 299 
Archbiſhop returns upon a Writ, &c. 
that it is not within his juriſdiction. 


297 
Biſhop fined, if he make a bad Return. 


299, 300, 302 


Revocation, 


Preſentation revoked. 222, 22%; &c. 
Where the King may revoke his Preſen- 
tation, and what ſhall be ſuch Revo- 
| e 101d. 
Notice that the King has revoked his 
Preſentation, if neceſſary. 
Lord Chancellor, Sc. if he may revoke 
bis Preſentation, 2246 


| Seats in Churches, 


220, £20 - 


| If Toftitotion may be revoked, my Fl 


what Act. Page 223, 224 


Death of Patron, if it revoke the Preſen- 


tation, 225 
What Patrons may revoke their Preſen- 
tations. 222, 223 


Mandate to the Archdeacon to make In- 


duction revoked. 224 
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Sacrament. 


HE Miniſter's Power in admitting 

or refuſing of Perſons to the Sa- 
crament. 315, 316, Sc. 
The Miniſter's Duty i in adminiftring the 


Sacrament, ibid, 


Canons for the more regular Admini- 


315, 317 ” 


{tration of the Sacrament. 
A common Error in ſome Perſons re- 
_ ceiving the Sacrament to qualify them 


for Offices. 315 
Sacrament to be adminiſtred to the Sick. 
316 


How many Perſons to be preſent-at re- 
ceiving the Sacrament, ibid. 
Notice to be given of adminiſtring and 


_ the Sacrament, 316, Cc. 
Sacrilege. 
Sacrilege, what. 399 


Scire Facias 


Scire Facias by the Party that recovers 
in Quare Impedit, againſt the Incum- 
bent in Poſſeſſion. 292, 299, 300, 301 


Vide Church. 
Seiſin. 

* the only Scifin of an Ad- 

vowſon. 278 


Seiſin of an 1 once had not de- 
feated by Uſurpation. 127 


Sequeſtration. 


Sequeſtration of a Benefice by reaſon of 
the Incumbent's offending againſt the 
Statute of 13 Elis. 432, 465, 407, Ec. 

Sequeſtra- 
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Sequeſtration of. an impeopeiats N 


nage for not repairing the Chancel. 


| Page 305 
ſequeſter the Profits of 


Ordinary may 
the King's CHUTE till he preſent. 


.: 74> 0 
Profits of Church to be ſequeſtred where 
the Title is in Controverſy. 308 


If they, who are to receive the Profits 


of a Church by Sequeſtration, may 


ſue for them, if detained. 418, 419 
If the Sequeſtrators ought to pay, &c. 
the Profits received to the Ordinary. 
ibid. 

Profits not diſpoſed of to be reſtored in 
Specie after Sequeſtration taken off. 
3088 So. 

What Remedy againſt the Sequeſtrators, 


+1006 308, 419 
Profits of the Church ſequeſtred where 


the Incumbent is abſent above eighty 
Days in one Year, 


Simon. 


& Page 45, 91, 92. 


Simoniacal Contract, how it may be 
e. 


made. 
Clerk preſented ſimoniacally without his 


— 


465, 466 


Knowledge, if diſabled to hold that 


Living. 


Simony in taking Orders. © 45, 146 


41, 43 
| To buy the next Preſentation, the Church 


In Admiſſion, Inſtitution, &c. 44 


Oath againſt Simony, if to be taken. 


154, 155 


Forfeiture for Simony. 3, 40, 41, 146 


Clerk, how diſabled by taking Orders 


ſimoniacally. 
Who ſhall 


preſent where the Incum- 


bent obtained Orders ſimoniacally. 


146 


To what Purpoſes a Church ſhall be ſaid 


full by a fimoniacal Preſentation. 40,87 
Church, to what Purpoſes void by Si- 
mony. 40, 416 


90, 91 


Simony makes Admiſſion, Sc. void. 10, 


43, 45, 416 
Bonds given upon ſimoniacal Contracts, 


_ 24. 28, 30. © 
Simony not to be diſpenſed withal. 

Bonds to reſign, if ſimoniacal. 

How ſuch Bonds are accounted of i in the 
Court of Chancery. = 47 


36, Ge. ; 


Bond that the Clerk ſhall reſide; not fi- 


moniacal. Page 36 
Bond to pay ten Pounds yearly to the 
Son or Widow of the laſt Incumbent, 
if Simony, ibid. 


| Averment, if allowable, and where neceſ- 


ſary to make Bonds ſimoniacal. ibid. 
di moniacal Contract made, and afterwards 


the ſame Perſon preſented gratis. 40 


Simony to buy the next Preſentation, the 


Church being void. 37 
To buy the next Preſentation, the In- 
_ __cumbent being old or fickly, 32, 33 


| Simony, where the Clerk and Patron are 


ignorant of it. 


35, 41 


Simony, in the Father by purchaſing: the 


next Preſentation for his Son. 33, 41 
To procure the Grantee of the next A- 
voidance to ſurrender his Grant, and 
the Grantor to preſent a certain Per- 
ſon. 32, &c. 
One buyeth the next Preſetation with 


Intent, to preſent A. who is preſented 


accordingly, if Simony. 33 


Covenant on Promiſe, in Conſideration 


Of Ginieny, Vide Chap. 5. Fn totum 


he will marry his Daughter, &c. will 
procure him to be preſented, 
MOnY'. 34» 35 
How the next Preſentation may 
bought to prevent Simony. ibid. 


4 bought, pending a Qyare In- 
pedit, if Simony. a 36 


being full, 


to pay the Purchaſe- 


if Si- 


Money when the Church is void, if 


Simony. 


32, &c. 


Forfeiture of double Value of the Church 


for Simony, how the Value is to be 
accounted. 41, 42 


If the King may preſent upon Simony. 


40, 42, 44, 90 


Where the King hath loſt his Turn by 


not preſenting for Simony. 97, Ce. 
Simoniacal Preſentation by a Stranger, 


the Patron, and not the King ſhalt 


preſent. . 
e will not enable a Simoniſt, but 
diſchargeth the Forfeiture only. 42, 
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Nomination i in one, Preſentation in ano- 
ther, the Simony of the one ſhall not 
forfeit the Right of the other. 91 
Simony diſables the Party from having 
that: YM, 41, 42 
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Simoniſt continues in Poſſeffion by Aſſent 
of Parties after Judgment againſt him, 


how he may be removed. Page 41 


No Acceſſaries in Simony. 43 
Simoniacus and Simoniace Promotus. 


39, 42 


$tatute pain Simony, extends to Do- 
natives and Churches of the King's 


Incumbent. 
i Spollatton. 

Spoliation, where it lies, and de 
hom. 77 22, 200 
How Steig Sc. e op 
| Statutes. | 
| Statutes 1 to -wthar Time they ſhall late. 

Pcs 

No Statute till the King's Aſſent. ibid. 
Statutes to be expounded according to the 
Meaning of the Law- makers. 94 


Affirmative Statutes take not away the 


Common Law. 184 


Statutes which are to be read i in Churches. 
352 


Where the King ſhall be We by a Sta- 
- tute, or not. 110, 135, Sc. 294, Sc. | 
Statutes which give Recuſants Livings | 

to the Univerſities, are private Sta- 


tutes. 94 


Stat. 5 
to the Welſh Tongue, is a private Sta- 


tute. 14 


Private Statutes muſt he pleaded, or the 
Judges will not take Notice of them. 94 
Statute miſrecited, makes a Plea vitious. 


268 
Statutes which begin with Perſons of an 


inferior Rank, not to be extended to 


thoſe who are ſuperior. 429, 545 
Where Matter is prohibited by Statute, 


Action lies for doing of it contrary to | 
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the Statute, though no Statute be given. 
344 


Stat. Tempoꝛe Regis H. 3. 


. Temporalties of Biſhops, 
&c. how to be uſed in the King's 
Hands. 421 
Mortmain. 379, 380, &c. 
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Aare Inpedit, &c. 


Stat. Tempoze Regis 2 *. 


7 E. I. Of Mortmain. = &c. 
13 E. 1. c. 1. Of Donis Conditionalibus. 78 


13 E. 1. c. 5. Of Advowſons, Cc. 124, 
129, 238, 2395 202; 2775 278, 292, 
294 
What Perſons relieved by the ſaid Statute. 
130, 131, 132 

What Fame Coverts relieved by the ſaid 


_* Statute. 134 
What Heirs relieved by the ſaid Statute, 


and how. 132, 133 


| What Spiritual Perſons relieved by the 


ſaid Statute, and how. 134, 136 
What Reverſioners relieved by the ſaid 


Statute. 133 
13 B. 2 Mortmain. 381 
udgment i in Quare Im- 


pedit, Cc. to be given by the Juſti- 
ces of Nu Prius. 283, 284, 285, 


| OI 
13 E. 1. De Circumſpecte Agatis. 6 33. 
Se. 


35 E. 1. Ne Rector profternat arbores in 
Cæmeterio. 5 4 10 80 


Stat. Tempoze Regis E. 2. 


Elia. for tranſlating the Bible in- | 9 E. 2. c. 5. No Prohibition where Tithes | 


are demanded of a new Mill. 580 
9 E. 2. c. 8. Clerks in the King's Service 
to be diſcharged of Reſidence. 375 
9 E. 2. c. 13. Examination of Clerks pre- 
ſented to Benefices, belongeth to the 
Spiritual Judge. 28225" 214 
78: $.:08, Lapſe of ſix Months, not 
to prejudice the King. 110 

17 E. 2. c. 14. The King to have the. 
Eſcheats of Biſhops Tenants, during 
the Vacation. 421 
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35 


9 H. 3. c. 36. No Lands to be given in 


er nn Sc. not to 
paſs from the King without ſpecial 
Words. „ tt 84 


4 E. 3. c. 7. Executors ſhall have an 
Action of Treſpaſs for a Wrong done 


to their Teſtator. 73, 247, 596, 611 
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14 E. 3 | 
of Biſhops ſhall be uſed in the Time 
of Vacation. Page 421, &c. 
18 E. 3. c. 3. Prelates, &c. not to pur- 
Chaſe Lands in Mortmain. 379 
18 E. 3. c. 7. No Scire Facias to be a- 
warded againſt a Clerk for Tithes. 
| | | 589, &c. 
25 E. 3. c. 1. The King not to preſent 
to a Church in another's Right, by 
Title fallen in Time of his Progeni- 
tors. | | 116 
25 E. 3. c. 3. Where the King preſent- 
eth to a Benefice in another's Right, 
his Title ſhall be examined. 219 
25 E. 3. c. 7, Ordinaries, &c. may coun- 
terplead the King's Title. 274, 275, 
OLI © | 279, 281, 282 
25 E. 3. Of Proviſors. 3% 
435 E. 3. c. 3. Prohibition to a Suit for 
the Tithes of Silua Cædua. S's, 
50 E. 3. c. 4. No Prohibition ſhall be 
allowed after Conſultation duly grant- 
ed. 5 618 


| 


50 E. 3. c. 5. None ſhall arreſt Prieſts, 


Sc. doing Divine Service. 349 


Stat. Tempoze Regis R. 2. 


11 14. In an Action for Goods 
taken away, the Defendant makes 


Title for Tithes. _ 
1 R. 2. c. 15. Penalty for arreſting Prieſts 
doing Divine Service. 349 


13 R. 2. c. 1. The King's Preſentee not 
to be received, until he hath recovered 
by Law. 219, 220 

15 R. 2. c. 5. Aſſurance of Lands to 
certain Perſons, &c. adjudged Mort- 
main. 381 

15 R. 2. c. 6. In Appropriation of Bene-. 

fices, Proviſion to be made for the 


Poor, and the Vicar. 194 


Stat. Tempoze Regis HI. 4. 
2 H. 4. c. 4. Penalty for purchafing Bulls 


to he diſcharged of Tithes. 638 | 


4 H. 4. c. 12. In Appropriation of Bene- 
fices, Proviſion to be made for the 
Poor and Vicar. 1594. 195 
4 H. 4. c. 22. Remedy, where by the 
King's Preſentation any Incumbent is 
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. C. 4, 5. How the Temporalties | 7 H. 4. c. 6. The Penalty of him that 
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21 H. 8. c. 1 3. Againſt Non-reſidence. 


put forth. 220, Sc. | 


purchaſeth a Bull to be diſcharged of 
Tithes. Page 538 


Stat. Tempoze Regis H. 5. 


1 H. 5. c. 7. Frenchmen, Cc. diſabled 
to have Benefices in England, 214 


Star, Tempoze Regis R. 3. 


I N. 3. 5c. 1. All Acts made by or againſt 


Ceſtuy que uſe, to be good, &c. 141 
Stat. Tempoze Regis HH. 7. | 


3 H. 7. c. 10. Coſts, &c. awarded to 


the Plaintiff, if the Defendant ſue a 
Writ of Error. 304, 306 


Stat. Tempoze Regis H. 8. 


6 H. 8. c. 15. Second Letters Patent 
making no Mention of the Firſt, made 
void. | *> "003; 260 

21 H. 8. c. 6. Where Mortuaries ought 
to be paid, and for what Perſons, &c. 


582, 590, 598 


"4207, .. 

21 H. 8. c. 13. Spiritual Perſons abridg- 
ed from Plurality of Livings, and ta- 
king of Farms, Cc. 6, 8, 11, 13, 
ee. 363, Sc. 367, Se. 3745 fe 
How the ſaid Statute is to be expounded. 
„ $26 e ab; 27 
The ſaid Statute is a general Law. 17, 

I 
23 H. 8. c. 9. For citing Perſons out * 


the Dioceſe, wherein they inhabit. 626 


23 H. 8. c. 10. Feoffments of Lands to 
the Uſe of a Church, ſhall be void. 


382, 3888 


25 H. 8. c. 16. What Perſons may have 
a Chaplain beneficed with Cure. 14, 


IS. 309, 378 


25 H. 8. c. 19. Of Eccleſiaſtical Jurif- 


diction, Appeals, Sc. 33 
25 H. 8. c. 21. Of Revival. 4 
26 H. 8. c. 3. For the Payment of Firſt 
Fruits, &c. 174 
26 H. 8. c. 14. Of Biſhops Suffragans. 
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26 H. 8. 
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the Deceaſe of any Perſon. Page 584 
26 H. 8. c. 17. Fermors of Spiritual Per- 
ſons not to pay firſt Fruits, Sc. 175 
27 H. 8. c. 8. When Spiritual Perſons 
ſhall not pay Tenths. ibid. 
141, 247 
27 H. 8. c. 20. Tithes to be paid accord- 


ing to the Cuſtom of the Pariſh, 590, 


614, 624, 629 

24 2 8. c. 28. Monaſteries under the 
Value of two hundred Pounds per An- 
num, given to the King, 526, 530 
28 H. g. c. 11. Profits received during 
the Vacation of Benefices, to be reſto- 
red to the next Incumbent. 176, 411, 
Cc. 


of Study in the Univerſities, reſtrained. 
70 


and their ands given to the King. 


528, 529, 536, Sc. 539, Sc. 
How Tithes ought to be 


paid. 592, 599, 614 
32 H. 8. c. 24. The Lands, &c. of 


St. John's of 3 veſted 3 in the 
King. 542, Cc. 


Perſons ſeiſed in the Right of their 
Churches, &c. 83, 42 5, 426, 473 
32 H. 8. c. 36. Ot Fines." 79 
33 H. 8. c. 27. Leaſes of Hoſpitals, &c. 
good with Conſent of the major Part. 


475, 476 


e. 28. Non- reſidence of certain 


Chaplains diſpenſed with. 372 


34 & 35 H. 8. c. 19. Concerning Pay- 
ment of Penſions, Proxies, Sc. 586 | 
3 SC: &- Of Firſt Fruits, Sc. 170 
375 „„ &c. veſted 1 in 

the King. 545 


37 H. 8. c. 21. Concerning the Union 
of Churches. 180, 181, 184 
37 H. 8. c. 12. Concerning Payment of 
Tithes in London. 497, 498, 502 


When by the ſaid Statute the Year for 
e of Firſt Fruits ſhall begin. 
41 * 

Non: reſidence by reaſon | 


24 
Monaſterics diſſolved, 


32 H. 8. c. 28. Leaſes to be made by 
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| 26 H. 8. c. I 5, What. Duties Spiritual 1 
Men in Richmondſbire ſhall take after 


| 


: 
| 


7 


Stat. Tempoze Regis E. 6. 


1 E. 6. c. 1. Penalty for unreverent 
ſpeaking againſt the Sacrament, &c, 
Page 316, 339 

1 E. 6. c. 14. Chhauntries given to the 
King. 545 
2 & 3 E. 6. c. 13. In what Manner 
Tithes ought to be paid. 497, 545, 


546, 572, 578, 579, 535, 600, &e. 
612, Cc. 629, 638, 646, &c, 


When the faid Parliament commenced, 


601, 602 

2&3 E. 6. c. 20. Concerning the Pay- 
ment of Tenths. 47, 48 
5 & 6 E. 6. c. 3. Which Days ſhall * 
Holy-days, &c. and if in Force. 322 
320, 330 

5 & 6 E. 6. c. 4. Penalty for ſtriking or 
drawing a Wen in the Church or 
Church- yard. 349 


Stat. Tempoze Regis & Reginae 


Phil. & Marie. 
11 penalty for diſturbing Preach- 


- ol. and RO | in the Church, 345, 
Se. 


2&4 P. M. e. 4. Repealing ſeveral 
Statutes of H. 8. relating to Firſt 
Fram, Tc. -. 3, 376 

4&5P.& M. c. 1, Confirmation of 

Letters Patent, &c. 83 


Stat. Tempoze Reginae Eliz. 


1 Eliz. c. 1. Antient Juriſdiction reſto- 
red to the Crown, &c. 50, 173, 339, 
342 


1 Elia. c. 2. For Uniformity of Prayer, 


Sc. 310, Sc. 321, 323 

1 Eliz. c. 4. Repealing of 2 & 3 P. & 
n „ 
1 Ehz, c. 19. Leaſes and other Affuran- 
ces of Biſhops Lands reſtrained, 80, 
128, 427, 429, 483, 486, 488, 
511, 538 

5 Eliz, c. 1. Aſſurance of the Queen's 
Power over all Eſtates. 143, 340 
5 Eliz. c. 5. Statute for tranſlating the 
Bible into the Ye//b Tongue, 214 
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5 Elis. c. 5. Ne Sc. that the 


eating or forbearing to eat Fiſh is of 
Neceſſity. Page 342 
13 Elig. c. 10. Leaſes by Eccleſiaſtical 
Perſons, and the Expoſition of the 
ſame. 80, 128, 129, 408, 429, &c. 
438, 483, 487, 488, 538 

13 Eliz. c. 10. Deeds of Gift, by Spi- 
ritual Perſons to defraud their Suc- 


ceſſors of Remedy for Dilapidations. 


80, 408, 409 
9 Eliz. c. 12. Reformation of Difor- 
ders in the Miniſters of the Church. 


10, 31, 48, 49, 55, 09, 143, 1575 


158, 169, 338 
13 Eliz, c. 20. How long Leaſes of 


Eccleſiaſtical Benefices ſhall continue 
in Farce, G. 465, Sc. 471 
This Statute a general Law, 469 
14 Eliz, c. 11. Concerning Leaſes by 
- Eccleſiaſtical Perſons of Houſes in Ci- 
ties, &c. and Leaſes made by them to 


their Curates, Sc. 430, 431, 436, Sc. 


66, Sc. 


14 Elix. c. 11. Concerning Bonds and 
Covenants given to enjoy Leaſes, and 


of Leaſes made by Curates. 467, 468, | 


469, Sc. 
The ſame is a general Statute. 4.31 
14 Eliz. c. 11. Money received for Di- 


lapidations, how to be employed. 408 


15 Eliz, c. 12, Of ordaining Prieſts, &c. 
148 
18 Elis. c. 6. Concerning College Leaſes. 
463 


18 Elz. c. 7. Clerks convict having had 
their Clergy to be delivered without | 


_ Purgation, 51 
18 Eliz. c. 11. . 1 by 
Spiritual Perſons. 431, Cc. 446, Cc. 
This Statute a general Law. 434 
27 Eliz, c. 5. Jadgments to be given af- 
ter Verdict, Sc. notwithſtanding any 
Defect in Proceſs or Pleading. 275 
29 Eliz. c. 6. Certain Aſſurances made 
by Recuſants to be void. nn OE 
31 Elix. c. 6. Of Simony, and the Ex- 
poſition of it. 30 70 43, 45, 91, &c. 


146, 218, 416 | 
39 Eliz, c. 7. 9. 8. Of Church Leaſes. 


434 


= [PF ST. $5." — 1 


Stat. Tempoze Regis Jace +, | 


1 Fac. 1. c. 3. Aſſurances made to the 
King un Lands, void. Page 428 


Treaſon. 352 


3 Fac. f. c. 4. For the "AVER and Re- 
preſſing of Popiſh Recuſants, 92, 143 


3 Jac. 1. c. 5. To prevent Dangers which 


may grow from Popiſh Recuſants, 


92, 93 
21 Fac. 1. c. 16. of Limitations, 4.38, 


TI 
Stat, Tempoze Regis Car. 2. | 


2 Car. 2. k. 14. For a perpetual Anni- 
verſary Thanſgiving on the 2gth Day 


of May. 332, 352, 353 
13 Car. 2. c. 12, Of Eccleſiaſtical Juriſ- 

diction. 25 
123-0088. C12, Concerning the 215 
ex Officio. 1 


14 Car. 2. c. 4. Of the Uniformity 2 
Prayer. 46, 142, 147, 152, 156, 
169, 170, 209, 275, 309, 314 79 
322, 335 

14 Cy..2. 0.2%; Rents and Sums of Mo- 
ney granted for Augmentation of poor 


Vicarages, confirmed. 407, 408 
15 Car. 2. c. 6, For Explanation of Part 
of the Act of Uniformity. 210 


17 Car. 2. c. 3. For Uniting of Churches 


in Cities, Fc. 182, 185, 384, 405 
22 Car. 2. c. 11. For Rebuilding the 


City of London. 434, 435 


22 & 23 Car. 2. r. 15. For ti Settle- 


ment of the Maintenance of the Par- 
| ſons, &c. in the Pariſhes of the City 
of London, burnt by the late dreadful 
Fire. 504, 505 &c. 
29 Car. 2. c. 3. Of Frauds and Perjuries. 


442, 449, 451 


29 Car. 2. c. 7. For the better Obſer- 


vation of the Lord's Day. 344 
29 Car. 2. c. 8. For Confirming, &c. 
Augmentations made to ſmall Vica- 
rages. 405, 406, Sc. 


Stat. Temp. Regis W. æ Reginae M. 


1 M. & M. Sefſ. 2. c. 2. Againſt non ob- 


flante's, 1 
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J V. & M. AI. bh, 8, Tor 5 
the Oaths of Supremacy, Cc. and ap- 
pointing new Oaths. Page 154, 173 
1 NV. & M. c. 16. Simoniacal Promotion 
of one Perſon, may not prejudice an- 


other, Ge. 92 


1 N. & M. c. 18. Againſt diſturbing any 
_ Congregation in Tune of Divine Wor- 
_.. 351 
1W.& M. c. 18, For exempting Prote- 
| ſtant Subjects from the Penalties of 
certain Laws. 147, 311 
1 N. & M. /ef}. 1, c. 26. To veſt in the 


Univerſities the Preſentation of Bene- | 
fices belonging to Perſons refuſing to | 


ſubſcribe the Declaration, &c. 96, &c. 


» & 4VV. & M. and nnn 
For the better Aſcertaining the Tithes 
of Hemp and Flax. 563 

485 NM. & M. c. 12. Pariſhioners of 

Churches united, to contribute to 
the Repairs and Ornaments, Sc. of 
Churches to which they are united. 186 

7& 8 V. z. c. 6. For the Recovery of 
ſmall * 

7 8 M. z. c. 27. For better Security 
of his Miieſty' Perſon, &c. 99 

788 N. 3. c. 34. That the ſolemn 
Affirmation of Quakers ſhall be ac- 
cepted inſtead of an Oath. 99, 623, 


624 


788 FV. z. c. 37. For the Encourage- 
ment of charitable Gifts and Diſpoſi- 
tions (in Mortmain.) 384 
8 C9 V. z. c. 11. Coſts given in Ac- 
tion for not ſetting out Tithes. 611 
10 C 11 V. 3. c. 15. For the continu- 
ing the Act for the more eaſy Recove- 
ry of ſmall Tithes. 623 


Stat. Tempoze Annæ Reginae, 


2 & 3 Anne c. 2. Firſt Fruits and 
Tenths given to the Queen for Aug- 
mentation of poor Livings. 177 

2 & 3 Ann. c. 11. For erecting a Cor- 


poration, and ſettling Tithes, Sc. ibid. 
623 


38 4 Ann. c. 18. Small Tithes. 
Ann. c. 24. Small Livings augment- 
ed by a Diſcharge from Firſt Fruits 
and Tenths. 177, 178, 405 

6 Ann. c. 27. Several Benefices diſ- 
a of Tithes, 178 
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1 Geo. 1. /. 2. c. 10. 


619, 620, Cc. 623 
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12 Ann. ſe 


7 Py c. 0. of 3 . 
W to Adyowlons. Page 65, 70, 
131 

9 Ann. c. 22. Building new Churches. 187 
10 Ann. c. 11, Boiling new Churches. 


187, Ge. 
12 Ann. 72 I. c. 4. Augmentation of 
poor Livings in Yirkfhire. 409, Ge. 


12 Ann. ſeſſ. 1. c. 17. Building Churches. 
189 


tion to ſmall Vicarages, &c. 211 
12 Ann. ſefſ. 2. c. 14. Advowſons of 


Recuſants. 99, Sc. 106 
Stat. Cempoꝛe Regis Geo. 1. 


1 Geo. 1. ſeſſ. 2. c. 6. Quakers Tithes. 624 

Queen Anne's 

Bounty. 179 

1 Geo. 1. fel 2. 6. 13. Recuſants. 103, 
Ce. 


3 Geo. 1. c. 10. Queen Anne's —_— 
179 
4 Geo. 1. c. 5. Concerning St. Michael's, 


Corubill. 199 
4 Geo. 1. c. 13. Rebuilding St. Giles's in 
the Fields. ibid. 
5 Geo. 1. c. 9. Continues the Coal Du- 
ties. ibid. 
12 Geo. I. c. 39. Concerning St. Mary, 
N bid. 
„ Rebuilding Chriſt 
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Stat. Tempoze Regis Geo. 2. 
1 Geo. 2. K. . 1h Milbank Church, 


18 
2 Geo. 2. c. 10. Stepney. 5 
2 Geo. 2. c. 16. Leeds Chapel. ibid. 
2 Geo. 2. c. 30. Stepney Pariſh, ibid. 
3 Geo. 2. c. 3. St. Mary, Stratford. ibid. 
3 Geo. 2. c. 17. Limehouſe. ibid. 
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ibid. 
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4 Geo. 2. c. 20, Graveſend Church. ibid. 
5 Geo. 2. c. 4. Wookorich Church. ibid. 
6 Geo. 2. c. 8. St. George, Southwark. 
ibid. 
6 Geo. 2. c. 11. Horſlydown Church, ibid. 


6 Geo. 2. c. 19. Tiverton Chapel. ibid. 


6 Geo, KL, 4 Oldftreet Church. ibid. 
7 Geo. 2. 


. 2. c. 12. For Augmenta- 8 
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7 Geo. : 2. c. 2. Bablack in Gas. 
| Page 190 

8 Geo. 2. 6. 27, St. Leonard, Shoreditch, 
Izhbid. 

9 Geo. 2. c. 22. Gainsborough Church, 
ibid. 


9 Geo. 2. c. 36, Mortmain, 38 5, 386 


10 Geo, 2. c. 18. St. Olaves, Southwark. 


190 


10 Geo. 2. c. 2 1. Touceſter Church. 541d. 
"BT Geo, 2. c. 5. All Sainte, Worceſter. 

ibid. 
11 Geo, 2. c. 13. Rotherbith Church. ibid. 
11 Geo. 2. c. 17. Recuſants conforming. 


104, Cc. 
II Geo. 2. c. 21. Chrift Church, Surry. 


190 


11 Geo. 8. b. % St. Leonard, Sbore- 
ditch, ibid. 


12 Geo. 2 3. os 4 8 Nicholas, Worceſter. 


| | ibid. 
12 Geo. 2. c. 7. Ealing Pariſh Church. 


ibid. 
12 Geo. 2. 
12 Geo. 2. c. 1 7. St. Katherine Coleman. 


13 Geo. 2. c. 12. Sheffield Chapel. ibid. 
14 Geo. 2. c. 5. Nether Knutsford Church. 


bid. 

14 Geo. 2. c. 1 5. Gainſborough Church. 
151d. 

14 Geo. 2. c. 20. Eſtates pur auter vie. 
” 45 452 
14 Geo. 2. c. 26. Market-ſireet Chapel. 
-þ 

I4 0 2. c. 27. St. Botolph's Church. 
ibid. 
15 Geo. 2. c. 12. Se. Katherine Coleman. 
: | ibid. 
16 Geo. 2. c. 28, Bethnel-Green Pariſh. 
ibid. 

18 Geo. * 3. Kings Tynn Church. 
5 ibid. 


19 Geo. 2. c. 1 5. Bethnal- Green Pariſh. 


ibid. 


19 Geo. 2. c. 21. Againſt profane Curſing 
and Swearing. 353. Go. 


Subſcription. Vide Articles, 


Suggeſtion. Vide Pꝛohibttion. 


Six Months for proving a Suggeſtion, 
how to be accounted, 603 


c. 9. Wookwich Church. ibid. 


'F Pleading an Advowſon granted by Deed, 
ibid. 


| 


—— * 
- w 


Summons and Severance. 


Summons and Seyerance, where it ſhall 
be. Page 255, 266, 303 
Judgment for an Incumbent ſevered to be 
reſtored. 304 
Summons in Qzare Impedit, how to be 
made. 271 


Where a Writ of Deceit lieth upon a 


Summons unduly returned, &c. ibid. 
Sundaps. Vide Holydays, 


Superfedeas, 


Writ of Error if Superſedeas to the En- 


quiry of Damages after Judgment in 
Quare Impedit. 304, Cc. 


If Writ of Error be Su er ſedeas to a Writ 


awarded to the Biſhop. id. 


Surplulage. 


N mentioning the Deed is Surpluſage. 2 


Surrender. 


Surrenders in Deed, and in Law. 448 
Acceptance of a voidable Leaſe, Surren- 


der of a former good Leaſe. ibid. 


Acceptance of a new Leaſe at a Day to 
come, 1s a prefent Surrender of the 


old Leaſe. | ibid. 
An Infant, if he may furrender. 448, 
449 


Acceptance of a leſſer Term, Surrender 


of a greater, 448 


Leſſee of an Advowſon accepts a Preſen- 


tation from his Leſſor, is a Surrender 
of his Term. 109 
Leſſee of an Advowſon grants the next 
Avoidance, if any happen during the 


Term, and then ſurrenders. 80 


Surrender to an Eccleſiaſtical Perſon, 
whereby a new Leafe is to be made, 


ought not to be conditional. 449 


Taxes. 


TABLE, 
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Taxes. Vide Incumbents. 
Tenants in Common. 


Church. 


161d, 


ing it. 


Preſentation by one Tenant in Common, 


or Jointenant alone, if it ſhall put the | 
Eccleſiaſtical Benefices diſcharged there- 


others out of Poſſeſſion. n 


126, Ee. 


Compoſition to preſent, how to be made 


688, Sc. —_ 
| Parſon in by wrong, if liable to pay 


by Tenants in Common, 


' Tenant by the Curteſy. 


Husband ſhall be Tenant by the Curteſy 
of an Advowlon, 


Tenant in Tail. 


grant an Advowſon. 78 
Tenant in Tail grants the next Avoidance 
and dies, if the Grant be void or void- 


able. 
Tenant in Tail grants the Nomination of 


a Clerk by Fine, if the Iflue be there- 


by bound. 76,79 
Tenant in Tail and his Heir apparent 
join in the Grant of an Advowſon. 78 
Tenant in Tail grants to the Uſe of him- 
ſelf and Wife, Cc. void as to the Wife. 
1bid. 

Tomi in Tail, how relieved by the 


© Statute Weſt. 2. c. 5. 134, 135 
Tenths. Vide Firſt Fruits, 


Tenths, by what Law payable, how to 


be demanded, and by whom. 48, 49 
Certificate for N on-payment of Tenths, 
how to be made. 48 


A yearly Tenth of all Spiritual Livings 


given to the King. 174 
Fermors not to pay any Firſt F * of 
the Tenths. 175 


Spiritual Perſons not to pay any Tent 
the ſame Year they pay the Firſt 
Fruits, 10d. 


68, 71 | 


ibid. 


| Tenths: may be deducted out of the Firſt | 


Fruits. | Page 175 
Remedy where a Succeſſor pays for his 
Predeceſſor. ibid. 


; The King's Tenths reſerved by 37 H. 8. | 


Enants in Common of an Adyow- | 
ſon, Page 68 
Tenants in Common of a Seat in a 


394 Archbiſhop of Wells charged with 1.7 64 
Tenants in Common of a Seat, cannot | 


preſcribe jointly in an Action concern- | Hoſpitals | and Schools diſcharged of 


' Tenth / veſted in a Corporation of the 


6 21. 176 
Grants of Tenths to the Univerſities con- 
firmed. 


ibid. 


Tenths. ibid. 


Bounty of Queen Anne. ibid. 


of by 5 Ann. c. 24. 3 
Tenths formerly granted in Perpetuity 
not diſcharged. 178 


Tenths, Ce. 414, 416 


Tenths paid into the Exchequer after be- 


ing demanded by the Biſhop. 45, Se. 


Tenures. 


| 0 | Advowſons in Groſs, if held by Tenure. 
Tenant in Tail, by what Means he may 


68, 71 


Tenure 3 in Frankalmoign, and by Divine 


Service, the Difference. 334,335, 336 
He that holds by Divine Service ſhall do 
Fealty. ibid. 
Antient Tenures by Divine Service ſu- 
perſtitious, now to be performed ac- 
cording to the Book of Common 
Prayer. ibid. 
Statutes for Uniformity take not away 
antient Tenures, zbid, 
One bound to ſay Divine Service in a 
Chapel ruinated, excuſed till the Cha- 
pel be repaired, ibid. 
All Lands and Advowſons held of the 


King. 192 
Teſtimonial. 


Teſtimonial of Inſtitution, Cc. if 2 
ſary. 155 
Teſtimonial that an Incumbent perform- 
ed all Things required by Law. 167, 
Se. . 


| Biſhop not to refuſe a Clerk for want of 


Teſtimonials, 3 


Tithes. 


F 
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| Tithes. 


When eſtabliſhed here in Erg land 
Page 4 

Tithes charged with Nene of Firſt 
Fruits. 176 


Tithes, of what Things payable. 495, 


Sc. 509, Cc. 347, 548 


Tithes, in what Manner they ought to 


be paid. 548, Sc. 564, Ge. 
Cuſtom in the Manner of Tithing to be 
obſerved. 549, 554, 564, &c. 
Who capable of Tithes at Common 
Law. 512, 514, 544, Ge. 


Tithes to be paid as they uſually have 


been paid, &c. 537, 545 
Tithes not iſſuing out of Lands. 512, 514 


Double Tithe, what ſhall be fo faid. 
551, Sc. 505, 574, 575 


Eccleſia decimas 9 Eccleſiæ non de- 


bet. 514 
Glebe Land in another Pariſh ſhall pay 
1 1 ibid. Sc. 
Parſon of one Pariſh hath Tithes within | 
another Pariſh, i: 
Portion of Tithes, what, 518 


Decimam Garbam and Decimas Garba- 


rum, the Difference. bid. 


Preſcription to have Decimam Garbam, 
no Diſcharge of Tithes. zb1d. 


Tithes of Cattle kept on Commons | 
Action of Treſpaſs or Detinue lies for 


where the Pariſh is not certainly 
known, to whom to be paid. 515, 
$98, EC. 

Tithes of Grain, to be intended of Corn, 
not of Seeds. 649 
Where the Parſon ſhall pay Tithe to 
the Vicar, or the Vicar to the Parſon, 


$14 

Where 1 of Parſon, or his Leſ- 
ſee, ſhall pay Tithe for Corn ſown 
upon the Glebe. $11, 84 
Parſon lets his Rectory, reſerving the 
Glebe, he ſhall pay Tithe to his Leſ- 
ſee, ibid. 


Parſon ſells che Corn ſown on the 


Glebe, the Vendee ſhall pay Tithe. 


514 
Tithe of two Vears not to be accounted 
together. 564 


Leaſe or Grant of Land free from all 
Exactions, will not diſcharge Tithes. 


513, 514 


Where the Leſſee of: Land 4 diſcharged of 
Tithes, ſhall pay Tithes or not; 
Page 513, 514, 537 542, Se. 
Tithes in Lay-Hands are Lay-Fee. 605 
Tithes ſevered, are a Lay-Chattel. 5 14, 
549, 603, 604, 605, 647 
Fine may be levied of Tithes. 594 
Tithes, if grantable without Deed. 438, 
439 
Tithes de communi Jure belong to the 
Parſon. 401, 514 
Tithes diſtrained Damage-feaſant for 
being ſuffered to remain too long on 


the Land after ſet out. 606 
Tithes not Parcel or appendant to a Ma- 
nor. 518 


The Owner of Tithes bound to carry 


them away in reaſonable 2, 
606 


Who to take Care of Tithes after ſet 


forth. 549, 550, 651, Cc. 
Corn carried away by a Stranger, Tithe 
not ſet forth, 603, 604, 605, 647 


Non- payment, Evidence of a Diſcharge 


of Tithes. 518, 537, 651 
Diſcharge of Tithes, intended perſonal, 
not real. 7 


Lay-Perſons, how capable of Tithes. 


515, 516, 517, Cc. 


What Remedy for Tithes detained, and 


carried away after ſet forth. 590, 592, 
603, 604, Sc. 646, &c. 


Tithes taken away after ſet out, 
Action of Account contra. 603, &c, 
Tithes not to be recovered by Action, 
but a Recompence for them only, 
E 

One poſſeſſed. of Tithes 1 5 pere Ti- 
tles, __ bring one Action for them, 
647, Cc. 

If Jointenant and Tenants in Common 
muſt join in Action for not ſetting 
forth Tithes. 647, 648 
An Action of Ejectione Firme may be 
brought of Tithes. 604, 651, Cc. 
Tithes, by whom to be ſet out. 540, 
549, 601, 602, &c. 

What ſhall be a ſufficient ſetting forth 
of Tithes. 603, 604, 646, &c. 


What Power the Owner hath to ſet out 


his Tithes; or carry them away, &c. 
604, 605 
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Eccleſiaſtical Courts have. the proper Ju- | 
riſdiction of Tithes. 609, 612, 626 
Ih the Court of what Ordinary, Cc. 


Tithes may be ſued for. 625 


Lay-Perſons could not ſue in the Ec- | 
| What Orders privileged from the Pay- 


cleſiaſtical Court for Tithes till aided 
by Statute. 592, 626 


| When Tithes may © be. ſued for in the 


. Exchequer, and What Value to be 
there recovered, 608, 609, &c. 
Tithes ſued for in e 609 
What Remedy to compel Tithes to be 


ſet forth according to Cuſtom. 548, 


549 
Action on the Statute of 2 & 3 E. 6. 


for not ſetting forth of Tithes is 


perſonal grounded on the Contempt. 
60, 610, 611, 648, Ge. 


If Action for not ſetting out Tithes lies 
for or againſt Executors. 611 
Action for not ſetting out Tithes lies not 


by FJuſticies. 595 


Gs. hindred of .his Way to carry his | 


Tithes, what Remedy. 603, 604 


Two Tenants in Common, one ets 


forth the Tithes, the ochas carries 
them away, againſt whom the Action 


| ſhall be brought. _ 647, 048 


Fraud to deceive the Parſon of his Tithes 


due by Cuſtom, what Remedy. 549, 
505, 607, 609 


What Damages to be recovered in the |. 


Spiritual Court in a Suit for Tithes. 
| | 600, 607 
A Parſon, &c. may have his Action of 
the Caſe, if he be diſturbed to order 
his Tithes after ſet forth. "145 B68 
No Action for ſmall or mix'd Tithes 


upon the Statute of 2 E. 6. 602, 6 53 
No Tithes of Marriage- Goods 1 in Watzs. 
n 

The ſeveral Sorts of Tithes. - 54.8 


Prædial Tithes, what. 548, 5 5 5. 561 


Mix'd Tithes, what. 548, 504, &c 

Small Tithes, what ſhall be ſo account- 
ed. 402, Gc. 

Perſonal Tithes, what, and by whom to 


be paid. | 548, 578 


Payment of Tithes to the Rector, no 
Diſcharge againſt the Vicar. 520 
By what Means Lands may be dif- 
charged of Tithes. 509, Cc. 526 


ee 


| Diſcharge of Tithes is contrary to 


common Right, and to be taken 


ſtrictly. PDage 537 
Real Compoſition for the Diſcharge of 


Tithes, what, how made, and who 
bound thereby. 509, 577, 518, 527, 
539 


ment of Tithes. 542 
What Bulls of the Pope's may be ſuffi- 
cient to diſcharge Tithes. 2 338 


To what Abbey Lands the Statute of 


31 H. 8. doth extend. 526, Cc. 


Abbey Lands, how anciently diſcharged 
of Tithes, and how at this Day. 


525, Oc. 


Privilege of Abbies to be diſcharged of 


Tithes is perſonal. 52 5, 526 


Privilege of Abbies to be diſcharged of 


the Payment of Tithes, not to be 
waived by the Abbots, Sc. 542, Cc. 


Privilege of Ahbies to be diſcharged of 


Tithes, how veſted in the King. 525 
Preſcription that Fermors and Occu- 
piers, &c. ſhall be diſcharged of 
Tithes, to whom it ſhall extend. 537, 
3, Sc. 

Preſcription to pay leſs than the whole 
Tithes, when good or not. 5 50, 579 


Preſcription tor Diſcharge of Tithes, to 


what Tithes it ſhall extend. 519, 
20523 

Lord of a Manor preſcribes to have 
Tithes. 517, 518 
Preſcription for Diſcharge of a Garden 
which is inlarged. 561, 562 


Biſhop preſcribes to have the Tithes of 


his Copyholders. 512 


| Preſcription to ſet forth Tithes /ine v:/i 


vel ad of the Parſon, if good, 


56 
Preſcription to be diſcharged of Tie, 
wool. ibid. 


Cuſtom, Cc. de non decimando, where 


good, and by whom. 511, 512, 514, 
515, 530, 553, &c. 


Two Hundreds preſcribe in Non deci- 
mando, if good. 582, &c. 


Modus decimandi, what: 517, 518 
Every Modus ſuppoſeth an original A- 


greement. 582 
Modus, how loſt, or deſtroyed. 512, 
| 522, SC. 554 


Things 
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| Things « not Tithable given in * Diſtardd 
of Tithes. e, e 
A Modus ought to be for the Benefit of 
him who has the Right of Tithes.. | 
„ So. '519, 8, Ge. , Ve- 


What ſhall be a ſufficient Conſideration 
for a Modus. 554, 565, 558, 575 
Modus in Diſcharge of Tithe-Milk. 565 
No Modus for Tithe-Hops. 562 
Modus in Diſchargeof Agiſtment. 568, &c. 
Modus for the Tithe of Colts, Calves, &c. 


564, 565 


= Modus for Houſes, how to be intended. 


496, 497 


Modus to pay ſo much by every Oc- 


cupier, or the Inhabitant of an Houſe, 
not good, ibid 
Cuſtom for a Baker to be Tithe-free for 
all Corn ground for the Uſe of his 


Family, 581, 592 
Modus Decimandi, if allowable in the 
Spiritual Courts. | 581, 582 


Modus, when ſuable for in the Spiritual 
Courts. 626, 627, 629, 637, &c. 
Modus, that the Inhabitants (hall pay 


the tenth Part of the Value of their |] 


Land and Houſes, good. WE 


Modus to pay ſo much for every Day's 


Plowing, if good. bid. 


Modus to pay Part in Kind only, when 


good. 550 
Modus for all the Demeſnes of a Manor, 
if a Mill erected thereupon ſhall be 
thereby diſcharged. 581 
Barren Land, how diſcharged of Tithes, 


and what ſhall be ſaid ſuch den 


Land. 545, 546 
Modus for a Park which is diſparked, if 


Tithes ſhall be paid. 523 
Tithes of Lands lying fallow. £62 


Lands in the King's Hands pay no Tithes. 


512, 515, 543 
Tithes of Lands not within any Pariſh 


belong to the King. 229 
Land diſcharged of Tithes by Preſcrip- 
tion in the King's Hand's, the Pre- 
ſcription is deſtroyed by gr anting them 
out of the Crown. 43 
The King's Leſſee, or Grantee, &c. ſhall 
be diſcharged. 512, 516, 543, 544 
What Preſcription ſhall diſcharge the 
King's Farmers, . 


What Unity of Poſſeſſion, &c. ſufficient 
to ts Payment of Tithes. 539 


p 


| 


| vn e of Poſſeffion in Diſcharge of Tithes, 


' how to be pleaded. Page 539 


What Pleas may be uſed againſt Unity of 


Poſſeſſion in Diſcharge of Tithes. 539, 


6840, $41 
Houſes, if they ought to pay Tithes. 


495, Ce. 
What Houſes in London. are diſcharged of 
Tithes. col, Sc. 
Tithes in London, 10 paid, and ow to 


be recovered. 


and how to be paid. 580 
For what Mills Tithes ſhall be paid. b:d. 


Modus for all Mills erected, or to be 
erected, "081; 000. 
Tithe of Herbs, &c. in a Garden. 561, 


562 


No Tithe of Quarries of Stone, &c, 495 
Lime not titheable but by Cuſtom, 49 495 


Brick not titheable. 

Tithe of Eggs. „ 20 7 
Tithe of Pigeons. $57, . 
Rabbets titheable only by Cuſtom. 629 


Sheep, &c. eaten in the Family, if tithe- 

able. 567, 568, 578 
Tithe of Beaſts fere nature, 577, Ge. 
Tithe of Fiſh taken in the Sea, Cc. 579 


Fiſh titheable only by Cuſtom. 579, &c, 
Tithe of Colts, Calves, how to be paid. 


564, Sc. 

Tithe Milk, how to be paid. 565 
Tithe of Hemp and Flax how 15 be 
0 563 

Tithe of Bees and Honey. hid. 

Tithe of Fowls. $73 


Tithe of Heath, Turf and Broom. 495, 


355 


Tithe of oreen Tares, and Corn ſown 


on Head-Lands cut for Cattle, &c, 
549, Cc. 


Tithes for Agiſtment of Cattle, and by 


whom payable, 553, 508, 573, 574 


Cattle for the Pail and Plow, Sc. diſ- 


charged of Tithes. 570, 572 
Tithes of Gueſts Horſes agiſted by Inn- 
keepers, 553, 573, 574 


Servants in Huſbandry to pay no Tithes. 
578, Sc. 


Tithe of Rape, Saffron, &c. 39, 402, 


403, 562 
Tithe of Clover-Graſs, who ſhall have 


= - 402 


Tithe of Hay cut to fred Deer. 549 
Tithe 


499, Cc. 
Tithe of Mills, what Sort of Tithe it is, 


——— 


Tithe of f Stabble, or the Fee or 
for Cattle fed thereon. Page 551, 552 
Tithes, if payable of Rakings. 550, 551 
Cattle fed in divers Pariſhes, how tithe- 
able. 


Ion: keeper. 573, 574, 579 
Tithe de Animalibus utilibus & inuti- 


libus. 566 
Tithe of a new Seed not before known, 
who to have it. 392, 393, 562 
Tithe of Wool, how to be paid. 66 

Tithe 
ITithe for their Herbage. 567 
Tithe of the Fruit of Trees planted in a 

Nurſery. | NM 
"Tithe of the Fruit of Trees no Diſcharge 

or- the Jeu. ©. - 561, 502 
Tithe of Hops, how to be paid. 562 


Wood titheable by Cuſtom only. 561 


Tithe of Wood, when firſt paid. ibid. 
Tithe of Wood, how to be paid. 555 
For what Wood Tithes are payable. 


$55» 557 


Links of Trees when titheable. 559. 
Se. 
Silva Cædua, what. 6 


Wood to burn Brick for Repairing or | 
Inlargement of an Houſe, &c. if tithe- 


able. 556, 5 57 


Where Wood not Titheable ſhall pri- 


vilege Wood which ought to pay 
"Tine,  - 559 
Tithe of the Fruit of Trees which are 
after cut down, no Tithes to be paid 


for the Trees. ä 
Wood cut for Hedge © or Fuel, Se. if 
titheable. 555, &c, 


Wood cut to make Hop-poles, if tithe- 
556, Sc. 


— 
Preſcription in Diſcharge of the Tithes 


of Wood. 556, 557, 559, 560 
Traverſe, 

Where a Traverſe may be taken upon a 

Traverſe. 268 


The Plaintiff cannot forſake his own 
Title, and traverſe the Title made by 
the Defendant, 101d. 
Where the King may forſake his own 
Title, and traverſe the Title of the 
Defendant. ibid. 


572, 574 
Tithes of the Profits and Gain of an 


paid of the Wool of Sheep, no 


Of 5 Y” Preſentation the in is 


in, if traverſable. Page 281 


| Cauſe of refuſing a Clerk by the Biſhop, 


traverſable. 27 


Suggeſtion of Plea refuſed in the Spiritual 


Court, if traverſable. 645, 646 


Certificate for Non- payment of Tenths, 


if traverſable. . Se. 
Several Defendants in Qyare Impedit, 
every one of them may traverſe, or 
confeſs and ayoid the Plaintiff's Ti- 
8 2 59 


Trees. 


Trees in Church-yard, by whom to be 


cut, and when, and in whom is the 
Property. 387, 388, 400, 401 


Trial. Vide Courts. 


Church full or not, or void or not, how 


to be tried, + + BAC 
Cauſe of a Refuſal of a Clerk by the 


Biſhop, how to be tried. 235, 274, 
&c. 


Ability or Diſability of a Clerk, how to 
be tried, 235 
Unions ſhall be determined in the Spiri- 
tual Court. 186 
Divine Service performed, or not, how. 
to be tried. 336 
Matters concerning the Endowment of 
Vicarages between Parſon and Vicar, 
triable in Spiritual Court. 197, 202 

Barren Land or not, where triable. 546, 
= 

Church or Chapel, how to be tried. : 53 


* 


Uariance. 


HAT ſhall be ſaid a Variance 
from the Name of a Corporation. 


484, 485 


Where a Prohibition may be granted, 


notwithſtanding a Variance between 
the Suggeſtion and the Libel. 612, 613 
A Leaſe upon Condition, and a Leaſe ab- 
ſolute, or Leaſe for 21 Years, and a 
Leaſe for 21 Yearsfrom a Day to come, 


not intended the fame Leaſe, 445 
Uica- 
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Uicarage, 


Vicars in Cathedral Churches not proper- 
ly Vicars. Page 372 
Vicarage, how created and endowed. 
I 
Vicarage not to be created without Af 
ſent of the Patron; ibid. 
Vicarage derived from the Parſonage. 
Ms; 
_ What Intereſt the Vicar hath in the | 
Church. | 400 
If the Vicar, or Parſon, hath the Cure 
of Souls, | 197, 311 
Who Patron of the Vicarage of common 
Right. 196 


Vicarage appendant to the Parſonage. 
61 

Vicar can claim nothing but according 
to the Endowment, or vy Preſcription, 
514 

Vicarage endowed without the King's 
Aſſent. . 
If Vicarage be united to the Parſonage 
by Preſentation. 199, 200, 253 


Vicarage, how to be reſtored to the Par- 


ſonage. | 198, &c. 
Poverty of the Parſonage, Reaſon to re- 
ſtore the Vicarage, &c. 202 
Charge on Vicarage to be recompenſed 
by the Parſonage. — 
Biſhop's Power to augment, Sc. the 
Vicarage. „ 
Vicarage reſtored before the Statutes of 
Diſſolutions, how made good to the 
King, and his Fatentees, by thoſe 


Statutes. 199 
Vicarage united to air Church. 
196 

EA de decimis Garbarum, Ref 
ſhall paſs thereby. 403 
Vicar endowed by the Word Alteraxium. 
404, Ce. 


Vicar endowed of white Tithes. * 404 


Preſcription by Vicar to have certain 
Tithes, doth ſuppoſe an Endowment. 
401, 402, 403 

Vicar ſhall not have Tithes of the Par- 
ſon's Glebe, without ſpecial Endow- 
r 404 
T ithe of new Seed not before known, 
if the Parſon or Vicar ſhall have it. 


402, 403 | 


Lands uſually ſowed with Corn, is ſowed 


with Saffron, Woad, &c. if the Tithes 
belong to the Parſon or Vicar, Page 
401, 402 

Parſon leaſeth his Parſonage, if the Ad- 
vowſon of the Vicarage is leaſed there- 
_— Wi 


Compoſition between Parſon and Vicar, 


and 'Endowments of "OF how 
to be expounded. 40!, 402 


| Conſtant Uſage by the Vicar to have 


ſuch certain Tithes : Evidence of an 
Endowment of them. 401 


Endowment of Vicarages to be expound- 


| ed by the Judges of the Common 


Law, 403, 404 


Matters concerning the Endowment of 
Vicarages between Parſon and Vicar, 
may be tried in the Spiritual Court. 

198, 202 


Vicar, a Corporation by the Common 


Law. 377 
Augmentations of Vicarages confirmed 
and continued, and Remedy given to 


recover the ſame, by Stat. 29 Car, 2. 


405, 406 


What Augmentations of Vicarages are 
confirmed by Stat. 29 Car. 2. 40 5, 


&c. 
Grants for Augmentation of Vicarages, 
to be regiſtred and made as Records. 


ibid, 


Ui laica temovenda. 


Vi laica removenda, where it lies, ho w- 
to be ſued out, to whom to be di- 


rected, and What may be done there- 
upon. „ 


Unions. 


Unions of Churches, how to be made. 
179, 190, IS1, - 191, I94, Wc. - 
What Churches may be united, and by 


whom. * 
Union of a Church full, may be by 
apt Words. 18 5 
The Effect of Union of Churches, 181, 
Ge. 


Churches in Cities, &c, how to be u- 


nited, 15 | 183 


Who ought to e upon Unions. 


| 182 
8 T Unions 
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void by the Pariſhioners, Page 181 


Unions made upon falſe Surmiſes, if void. 


184 
Unions not reſtrained, but limited by the 
Stat. 37 H. 8. c. 21. -- #b1d. 


Biſhop cannot unite a Church of his | 
Notice of the Avoidance of Livings of 


own Patronage, without Conſent of 
the Dean and Chapter. i85, Ge. 


Chapel united to a College. 186 | 
Church united to a Prebend in another | 


© Dioceſe. 186, 479 


Union of the Profits of a Prebend, doth | 


not unite the Office, Sc. 186 


What Clerk capable of Churches united | 


by Virtue of the Stat. 7 CF: 2. £4. 
183, 184 


Advowſon of the Church united, how 
it is affected by the Union. 185, 186, 


2623; 202 
Two Churches Appendant, or the one 
Appendant, the other in Groſs, united, 


how the Advowſons ſhall be 440 to bs | 


„ 3 
Pailhibnere of the Church united, 
contribute to Repairs and Er 


of the Church to which the Union is | 


made. 186, &c. 
Penalty for obtaining Unions contrary to 

Law. ä | 11 
Unions to be determined in «hs Spiritual 
Court. 55 186 


Unity of Poſſeſſion, 


Unity of Poſſeſſion, &c. what. 69, 539 
Unity of Poſſeſſion in Diſcharge of Tithes, 
how to be pleaded, 540, Ge. 
What Unity in the Abbots, Gc. ſuffici- 
ent to diſcharge the Payment of Tithes, 
ibid. 


Unity of Poſſeſſion doth not extinguiſh 


Tithes, £28, £20, $41 


Univerſities, 


To what Livings of Recuſants, Sc. the 


Univerſities ſhall preſent. 94, 95, 96 
What Intereſt the Univerfities have in 


Recuſants Livings. ibid, 


What Grants of Adyowſons by Recu- 


. fants, Sc. ſhall bind the Univerſities, 
95 Se. 


When a Pen don ſhall 8 ai veſted 
in the Univerſities. Page 94 


Preſentation veſted in the Univerſities, 
not to be deveſted by Conformity, &c. 


ibid. 
What Allegations to be made by the U- 
niverſities in a Quare Impedit. 96 


Recuſants, Sc. how to be given to 
the Univerſities, and within what 


Time. 97 
Lecture-Sermons in the Ua den ex- 


cepted from the Penalty of the Stat. 
14 Car. 2, | (TIO; FO 


Uoidance. Vide Avoidance, 
Gold and Goldable. 


Bonds, Covenants, and Judgments for 
Enjoyments of Leaſes, &c. made by 


Eccleſiaſtical Perſons void. 468, 469, 


470 


What Leaſes, &c. ſhall be ſaid void, or 


voidable. 79, 80, 81, 486, Se. 
Leaſe void cannot be made good. 483, 


Sc. 488, 489 
No Remedy for Rent reſerved upon -a 
void Leaſe. 489 


Leaſes and Grants, &c. by and to Spiri- 


tual Perſons made void. 79, 80, 81, 363 
By what Means a Leaſe, Cc. voidable 


may be made abſolutely void, or good, 
487, 4.68 


Where an Eſtate ſhall be ſaid to be . * 


ſolutely made void or not. 478, 479, 
487, Se 

The King cannot affirm or make void a 
Leaſe to bind the ſucceeding Biſhop. 


78, 79 


What Perſons ſhall take Advantage of a 
voidable Leaſe. 1 488 
Tenant in Tail grants the next Avoid- 


ance, and dies, the Grant is void. 
78, 79 

Leaſe to be void on Non- payment of 
Rent, the Rent ought to be demanded. 


492 
F. reehold Eſtate not void before "Et 


490 

In what Reſpect, and againſt what Per- 
ſons, a Grant, or Leaſe, Gc. ſhall be 
ſaid void, 486, 487, Ge. 


Church 


rl 
. 2 
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Church roll 25 aki Orders Fe 
„ Page 121, 140 
To what Purpoſes a Church is void by 
Simony. 10, 69, 31, 218, 415, 1 7 


To what Purpoſes a Church is void by 
Judgment in a Quare Impedit, 289, 


294, Ge. 


To what Purpoſes a Church is void by 


Canon. VVV 


By what Means Churches become void. 


| 43 5 
Church void by the Act of God. ibid. 
Church void by the Act of the Party. 5 


Lay-Man admitted to a Benefice, if 


void, VV 


Incumbent made Biſhop in Treland 


makes his Benefice yoid ; Suffragan, 
or Titular Biſhop, contra. 21 


Incumbent extolling foreign Juriſdiction 


makes his Living void. 339, Sc. 
Preſentative, where it ſhall be void. 


217, &c. 
Inſtitution, &c. upon a void Preſenta- 
tion, if void. 44, 218, &c, 


Not reading or ſubſcribing the Articles, 
how it makes Benefice void. 10, 47 
| | 152 


Church, when void by Ceſſion, and to 


what e 5, 0, 0, 17; 2% 21, 
414 


| He that hath one Living accepts a 


ſecond, and contends to keep both, 
both ſhall be void. 5, 6 


He that hath a Benefice under the Value 


of 8 J. per Annum, accepts a ſecond, 
to what Purpoſes the firſt is void. 6 
Voidance by accepting a ſecond Living, 
to what Time it ſhall relate. 5, 6 
Firſt Living, if void by Inſtitution into 
a ſecond. Ihbid. 
Where Deprivation is neceſſary to make 
an Avoidance. 5, 6, 48, 49 
To what Purpoſe a Church is void by 
Deprivation before Notice given. 414, 
Ge. 


Parſon incapable inſtituted, &c. if the 


Church be void before Deprivation. 


48, 49 

When a Church ſhall be ſaid to become 
void by Deprivation or not. HL A 
49, Sc. 


Sixty Days Abſence makes Livings of 


Recuſants preſented to by the Uni- 


verſities void. 98 | 


Church made void iy Statute, void to 


all Purpoſes. Page 49, 50, 413, 414 
Ne void by not paying the Tenths. 
48, 49 


Uſurpation. 


The Nature and Effect of an Uſurpa- 
tion. See Chap. 13. Page 120, Cc. 


What Eſtate is gained thereby. 120, 


124. 
Uſurpation that makes a Plenarty. 123, 


240 


No Uſurpation till lnſtitution had. 123 


Preſentation by Simony makes no Uſur- 


pation. 121 


No Uſurpation by preſenting to a Dona-. 


*; Ive. - 1 5 122 


No Uſurpation upon a Church appro- 


priate. 1, F248 es 
By what Means a Right gained by U- 
ſurpation may be regained. 130, Sc. 
What Acts will make an Uſurpation. 
120, Sc. 221, 222, 268, 269 

If an Uſurpation puts the King out of 
Poſſeſſion, - "1257, Wes 277 
What Preſentations by the King make 
an Mp 26g 44. 04; 2, 


127, Cc. 220 
Where an Uſurpition by the King ſhall 
be avoided. „ 


Uſurpation made upon him who hath 


the Nomination, by him who bath 
the Preſentation. 79, Cc. 


Rightful Patron preſenting after Uſurpa- 


tion, and Plenarty of ſix Months, is 
an Uſurper. 13 


Wrongful Collation, to what Purpoſes it 


is an Uſurpation. 117, 118, 120, 149 
Uſurpation by the Conuſor of a Fine 
before the Fine executed. 126 
What Preſentations will put the rightful 


Patron out of Poſſeſſion. 1 


333 


Leſſor * upon his Leſſee, what is 


gained thereby. 125, Sc. 
No Remedy at Common Law after 
Church full by Uſurpation, but by 


Writ of Right. 131, 43 135 


136, Ec. 


Uſurpation on Vicarage, not avoided by 


avoiding Uſurpation upon the Par- 
ſonage. 137 


ſ 


No 
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Was void at the Time of the Pre- 


ee made, age 122 


preſents to his own Church as 


Proctor or Attorney to another Per- 
"on; is an Uſurpation upon himſelf. 
109, 121, 122 

Uſurpation by preſenting in the Right 
or Name of another Perſon.. 121, &c. 
Leſſee preſented by 


139 
Preſentation by Colour of a Grant de- 
| termined, makes an Uſurpation. 126 


Uſurpation upon the Grantee of the 


three next Avoidances, the Effect of 
it. 125 


i makes no Uſurpation. 


415, 417 
Uſurpation by one Coparcener upon the 
_ other. 124, 125 


Uſurpation upon the Turn of one Co- 


parcener, is no Uſurpation upon the 


Reſt. ibid. 
Uſurpation after Judgment in a Writ 
of Right, 126 


If the Dean may uſurp upon the Chap- 


ter. ibid. 


Husband and Wife may preſent jointly, 
having no Right, no Uſurpation by 
the Wife. 121 


The Effect of an Uſurpation upon a 


Biſhop or other Eccleſiaſtical Perſon. 
128 

Notice of a Church being void, not 
neceſlary to make an Uſurpation. 
110, 111, 192, . 130 

What Perſons relieved upon Uſurpation, 
by the Statute of Meſim. 2. Cc. 131, 
132, Ex. 277, 276 

How the Statute of Meſim. 2. relieves 
againſt Uſurpations. 129, 131, Ge. 
Purchaſer by Uſurpation and Plenarty 
of ſix Months, is without Remedy. 


132, 133, 134, 138, 119, 243 


* by denying or delaying a Jure 


Patronatus, is a Diſturber. 262 
if Uſurpation upon Recuſants Livings 
bind the Univerſities, 92, Cc. 


Uſurpation upon a Benefice granted in 
Mortmain. | 14 


No e but Nn the Church: 


the Leſſor to the 
"Church leaſed, if an A TK 138, 


| Pe and Common Aber Boch to be 


tranſlated in the Meld Tongue. 
Page 319, 320, 378, 379 


Common Prayer in Wales to be ſaid in 


the Welſi Tongue. 320 


Dare Impedit for a Church in Wales, 
where to be brought, 264 
Cauſes of Refuſal to admit a Clerk to a2 


Se in n Wales. 214, Cc. 

' Warranty, 
Warranty collateral binds the Iſſue in 
Tail. 70 


Leaſes diſpuniſhable of Waſte. 462 
Attornment with Proteſtation to ſave 
the Privilege not to be puniſhed for 
Waſte. 260 
Leaſes diſpuniſhable of Waſte not to be 
made by Eccleſiaſtical Perfons, Col- 
leges, &c. 461, 462 


Prohibition to hinder Waſte, 41, 401, 


Se. 
Waſte not to be 3 on Biſhops 


_Temporalties in Time of Vacation. 


421 


_ wills and cekanerts. : 


Laſts Wills and Teſtaments to be taken 
according to the Intents of the Par- 


ties. 95 
Incumbents may by Will diſpoſe of Corn 
growing by them ſowed. 413 


One may appoint by Will what Perſon 
his Executors ſhall preſent to a void 


Church, 90, 227 


Incumbent having the Advowſon may 
deviſe the ſame, or the next Void- 
ance, by Will. | 90 


- Writ of Right of ** 


Writ of Right of Advowſon, where to 
be brought, and of what Seiſin. 137, 


13 
Trial in a Writ of Right. 1bid. 
| Writ 


— 
* 


For whom to be awarded. 
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Writ of | Right S 40 etate Awe onis, 


Sc. 3 Page 2 52, &c. 


4 Writ of Right by him who hath the No- 


mination or Preſentation only. 86, &c. 
The Lord in Mortmain cannot have a 
Writ of Right of Advowſon. 124 


Judgment in a Writ of Right of Advow- 


ſon,” how it binds. 125, 126 


Writ to the Biſhop. 


When a Writ to the Biſhop after Reco- 


very in Quare Impedit, &c. ſhall be 
awarded. 284, 285, 293, 295, Se. 
284, &c. 
To whom it ſhall be directed. 296, 297, 


$93: 


At what Time it ſhall be granted. 272, 
287, Sc. 

Where the Plaintiff ſhall have a Writ to 
the Biſhop. 259, 260, 272, &c. 277 


Where the Defendant ſhall have it. 278 


Where both Plaintiff and Defendant may 


have Writ to the Biſhop. 259, 278, | 


286, 287, &c. 

Where neither Plaintiff or Defendant 
ſhall have it. e 
Who to be removed by it. 106, 113, 
259, 260, Sc. 290, &c. 299, Zoo, 
301, &c. 


Writ to the Biſhop not to be awarded for 


a Stranger. 284, 288, 289 
If a Writ may be directed to Biſhop with- 
out Title made, 259, 278, &c. 284, 
285, &c. 

If the Plaintiff may have both a Writ to 
the Biſhop and Damages, or either at 


Election. 292, 293 
Writ to the Biſhop, if returnable. 296, 
297, 298 


What the Biſhop ought to do upon a 


Writ to him directed to admit, and 
what Return to ſuch Writ ſhall be 
good. 299 
Writ directed to a wrong Perſon if it 
makes the Judgment erroneous. 298 
Where the Writ to the Biſhop ſhall Hot 
have the Clauſe, Non obſtante Recla- 
mation, SS. 216 


Ie nt as King, yet a Writ 


to e op awarded for him. Page 


302 

Writ to the Biſhop awarded for the 
King, being no Party to the Suit. 279, 
288 

If the Patron may have a Writ to the 
Biſhop, where his Clerk pleads him- 
ſelf to be inducted, GWS. 279 


Donative recovered, to whom the Writ 


for Poſſeſſion ſhall be directed. 296 
In Quare Impedit Plaintiff hath Judg- 
ment againſt ſome of the Defendants, 
and barred as to the Reſt, no Writ to 
the Biſhop. 286, 287 
Writ awarded to the Guardian of the 
Spiritualties, and a Biſhop is made be- 
fore the ſame executed. 298 
Where the Plaintiff after Judgment may 


preſent without any Writ to the Bi- 
ſhop. 296 


Where Writ to the Biſhop ſhall be a- 


warded with a Cefſet Executio. 27; 3 

| 274, 277, 283 
Writ once directed to the Metropolitan 
ſhall not after go to the immediate 
Ordinary. 297 
Biſhop making an ill Return, or no Re- 
turn of the Writ, ſhall be fined, and 

a Sicut alias awarded. 298, 300, 301, 
3 
If the Juſtices of the Seſſions in Wales 
may ſend a Writ to the Biſhop to ad- 
mit, &c. 264, 265 
What Remedy for a Clerk, after Inſti- 
tution, &c. upon a Writ to the Biſhop, 
where another Incumbent keeps the 
Poſſeſſion. | 299, 300 
Where Writ to the Biſhop ſhall be award- 
ed upon Nonſuit, Abatement, Ge. 
284, 28 5 

Two R one makes Default at 
the grand Diſtreſs, Writ ſhall be a- 
warded for the Plaintiff by the Statute 
of Marlbridge. | 287 
No Writ to 15 Biſhop till Writ of En- 
quiry of Damages to be returned, un- 
leſs the Damages be releaſed, ibid. 
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